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PREFACE. 


The  plan  of  treatment  of  the  topic  of  Master  and  Servant  in 
the  series  of  American  Negligence  Cases  is  fully  set  out  in  the 
Preface  to  Vol.  13  Am.  Neg.  Cas.,  and  repetition  of  the  same  is 
unnecessary  herein  (Vol.  14). 

Each  State  covered  in  this  volume  is,  so  far  as  the  subject  treated 
herein  is  concerned,  complete.  The  cases  reported,  relating  to  the 
Liability  of  the  Master  for  Injuries  Sustained  by  Employees, 
comprise  all  the  decisions  on  the  subject  rendered  in  the  courts  of 
last  resort  in  the  States  and  Territories  of  Georgia,  Hawaii,  Idaho, 
Illinois  (Supreme  and  Appellate  Courts),  Indiana  (Supreme 
AND  Appellate  Courts),  Indian  Territory,  and  Iowa.  They  are 
classified  according  to  different  branches  of  employment,  all  cases 
relating  to  a  given  topic  being  grouped  and  arranged  in  such  a 
manner  that  the  practitioner  may  avoid  the  necessity  of  constant 
reference  to  numerous  places  in  the  volume. 

Many  Notes  and  Annotations  appear  throughout  the  volume,  a 
complete  list  of  which  appears  at  the  end  of  the  Table  of  Cases 
Reported. 

Especial  attention  is  called  to  the  Classified  Notes  of  Cases  in 
the  several  States,  a  feature  which,  it  is  hoped,  will  prove  of  service 
in  the  making  of  briefs  and  in  the  search  for  cases  on  similar  points. 
These  Notes  show  the  cause  and  nature  of  the  injury,  affirmance  or 
reversal  of  judgment,  and  the  amount  of  the  verdict  wherever  the 
same  is  stated  in  the  official  report.  As  there  are  more  than  1,200 
cases  reported  in  this  volume,  including  several  decisions  on  many 
of  the  cases,  the  Editor  feels  that  the  plan  of  Classified  Notes  is 
a  practical  and  convenient  method  of  including  all  cases  on  the  sub- 
ject treated,  which  will  enable  the  vast  number  of  cases  to  be  kept 
within  reasonable  bounds  in  the  matter  of  volumes  to  be  devoted  to 
the  law  of  Master  and  Servant. 

Numerous  notes  and  abstracts  of  English  Cases  and  rulings  also 
appear  in  the  volume. 

Attention  is  called  to  the  Index  and  the  Table  of  Cases  Classi- 
fied which  precedes  the  Index,  a  reference  to  which  will  enable  the 
practitioner  to  find,  without  difficulty,  any  particular  case  or  point 
in  his  search  for  authorities  on  a  given  topic  arising  out  of  the  law 
of  Master  and  Servant  covered  in  the  volume. 

Master  and  Servant  Cases  in  States  not  reported  in  this 
(Vol.  14)  or  the  preceding  volume  will  comprise  the  matter  for  the 
next  volume  of  American  Negligence  Cases. 

WALTER  J.  EAGLE. 
New  York,  Aprils  1904. 
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Pittsburg,  Fort  Wayne  ft  Chicago  R'y  Co. 

Co.  v.  Powers 74  HI-  34i "365 

Pittsburgh,  Ft.  W.  ft  C.  R'y  Co.  v.  Ruby. .  38  Ind.  294 503 

Port     Royal     ft     Augusta     R'y     Co.     v. 

Tompkins 83  Ga.  759 02^7 
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Port  Royal  &  Western  Carolina  R'y  Co.  v. 

Davis 95  Ga.  292 ;  22  S.  E.  833 104 

Potter  V.  Chicago,  R.  I.  &  P.  R'y  Co 46   Iowa,  399 643 

Prathcr  v.  Rich.  &  Dan.  R.  Co 80  Ga.  427 ;  9  S.  £.  530 191 

Preston  v.  Central  R.  &  B.  Co 84  Ga.  588 n22a 

Pringle  v.  Chicago,  R.  I.  &  P.  R'y  Co 64  Iowa,  613 ;  21  N.  W.  108 627 

Pullman  Palace  Car  Co.  v.  Bluhm 109  111.  20 n392 

Pullman  Palace  Car  Co.  v.  Laack 143  111.  242 ;  32  N.  E.  285 ;  18  L.  R.  A. 

215 ;  afl'g  44  111.  App.  34 291 

Pyne  v.  Chicago,  B.  &  Q.  R.  Co 54  Iowa,  22Z n64i 

Q 

Quick  V.  Indianapolis  &  St.  Louis  R'y  Co..  130  111.  334,  rev'g  29  111.  App.  143 n343 

Quincy  Coal  Co.  v.  Hood 77  IlL  68 311 


Railsback  v.  President,  etc.,  Wayne  County 

Turnpike  Co 10  Ind.  App.  622 n466 

Railroad  Co.  v.  Abend 7  111.  App.  130" n402 

R.  R.  Co.  V.  Adams 55  Ga.  279 n232 

H.  R.  Co.  V.  Alsdurf 47  111.  App.  200 n40o 

R.  R.  Co.  V.  Ashling 34  111.  App.  99 n403 

R.  R.  Co.  T.  Attaway 90  Ga.  656 n232 

R.  R.  Co.  ▼.  Avery 109  111.  3 14,  aff'g  8  111.  App.  133 n349 

R.  R.  Co.  V.  Backes 133  111.  255 0393 

R.  R.  Co.  V.  Bacon 6  Ind.  205 n532 

R.  R.  Co.  V.  Bailey 145  HI.  i59.  aff'g  43  lU.  App.  292 n35S 

R.  R.  Co.  V.  Barnes 137  Ind.  306 n559 

R.  R.  Co.  V.  Bamett 89  Ga.  399 ;  87  Ga,  199 n2i7,  220 

R.  R.  Co.  V.  Barslow '. 55  111.  App.  203 n4oo 

R.  R.  Co.  V.  Beatty 13  Ind.  App.  604 n5i3 

R.-R.  Co.  ▼.  Becker 146  Ind.  202 n559 

R.  R.  Co.  V.  Bell 92  Ga.  493 n95 

R.  R.  Co.  V.  Bell 112  111.  360 n393 

R.  R.  Co.  V.  Berry 2  Ind.  App.  427 1154^ 

R.  R.  Co.  ▼.  Biggs 53  HI.  App.  550 n404 

R.  R.  Co.  V.  Bingenheimer 14  111.  App.  125 ;  also  116  Ind.  226.  .n343, 

344 
R.  R.  Co.  V.  Bishop 50  Ga.  465 n223 

R.  R.  Co.  V.  Blank 24  111.  App.  438 n404 

R    R.  Co.  V.  Bradshaw 6  Ind.  146 ns33 

R.  R.  Co.  V.  Bragonier 119  HI.  51 ;  7  N.  E.  688 335 

R.  R.  Co.  V.  Brandau 65  111.  App.  150 n402 

R.  R.  Co.  V.  Brantley 93  Ga.  259 n235 

R.  R.  Co.  V.  Branyan 10  Ind.  App.  570 n542 

R.  R.  Co.  V.  Brooks 97  Ga.  314 n22i 

R.  R.  Co.  V.  Brown 86  Ga.  320 n240 

R.  R.  Co.  v.  Brush 130  Ind.  347 n558 

R.  R.  Co.  V.  Bryans 77  Ga.  429 n223 

R.  R.  Co.  ▼.  Burgett 7  Ind.  App.  338 n563 

R.  R.  Co.  V.  Bumey 98  Ga.  i 164 

R.  R.  Co.  V.  Bussey 95  Ga.  584 ;  23  S.  E.  207 157 

R.  R.  Co.  V.  Chaffin 84  Ga.  519 n2i8 

R.  R.  Co.  V.  Champion 9  Ind.  App.  510 n5S7 

R.  R.  Co.  V.  Chapman 96  Ga.  769 n229 

R.  R.  Co.  ▼.  Qark 2  111.  App.  596 n402 

R.  R.  Co.  V.  Coggin 73  Ga.  689 ;  62  Ga.  685 204 

R.  R.  Co.  V.  Congdon 134  Ind.  226 n54i 

R.  R.  Co.  V.  Conlan loi  111.  93 n393 

R.  R.  Co.  V.  Conroy 39  HI.  App.  351 n404 
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R.  R.  Co.  Y.  Corgan 49  III.  App.  229 0400 

R.  R.  Co.  V.  Cosby 97  Ga.  299 0232 

R.  R.  Co.  V.  Cox 21  111.  20 407 

R.  R.  Co.  y.  Creighton 63  III.  App.  165 ;  53  111.  App.  45 11402 

R.  R.  Co.  V.  Crosby 74  Ga.  737 , 140 

R.  R.  Co.  ▼•  Davis 86  Ga.  76 ;  1 2  S.  £.  266 109 

R.  R.  Co.  V.  De'  Bray 71    Ga.   406 96 

R.  R.  Co.  V.  Dempsey 86  Ga.  499 093 

R.  R.  Co.  V.  Dickey 90   Ga.  491 11229 

R.  R.  Co.  V.  Dickson 82  Ga.  629 n23i 

R.  R.  Co.  V.  Dignan 56  111.  487 n390 

R.  R.  Co.  T.  Doan 3  Ind.  App.  453 11561 

R.  R.  Co.  V.  Dorscy 68  Ga.  228 137 

R.  R.  Co.  V.  Du  Bois 56  111.  App.  181 ;  65  111.  App.  142 n402 

R.  R.  Co.  V.  Duel 134  Ind.  156 n557 

R.  R.  Co.  V.  Dunn 23  111.  App.  148 n402 

R.  R.  Co.  V.  Dwyer 57  111.  App.  440 n404 

R.  R.  Co.  V.  Ebaugh 144  Ind.  687 508 

R.  R.  Co.  Y.  Eggmann t6i  111.  155,  aff'g  60  111.  App.  291 ;  see 

also  65  111.  App.  346 n39i 

R.  R.  Co.  Y.  Ellison 87  Ga.  691 ;  13  S.  E.  809 167 

R.  R.  Co.  Y.  Estes 96  111.  471 n36o 

R.  R.  Co.  Y.  Few 15  111.  App.  1 25 n405 

R.  R.  Co.  Y.  Finney 145  Ind.  551 n556 

R.  R.  Co.  Y.  Fitzgerald 40  111.  App.  476 n405 

R.  R.  Co.  Y.  Flanigan 77  111.  365 346 

R.  R.  Co.  Y.  Flynn 154  111.  448,  aff'g  54  111.  App.  386. . .  .n357 

R.  R.  Co.  Y.  Freeman 66  Ga.   170 n223 

R.  R.  Co.  Y.  Freeman 75  Ga.  331 n2i4 

R.  R.  Co.  Y.  Friddell \ 79  Ga.  489 n23i 

R.  R.  Co.  Y.  Gamer 91  Ga.  27 n2i9 

R.  R.  Co.  Y.  Geary no  111.  383 n390 

R.  R.  Co.  Y.  Gilbert I57  IH-  354>  aff'g  51  IH-  App.  404. . .  .n387 

R.  R.  Co.  Y.  Gill 37  111.  App.  61 n40i 

R.  R.  Co.  Y.  Godfrey iS5  IH.  78,  39  N.  E.  590,  rcY'g  52  111. 

App.   564    394 

R.  R.  Co.  Y.  Goldwire 56  Ga.  196 n234 

R.  R.  Co.  Y.  Grant 46  Ga.  417 212 

R    R.  Co.  Y.  Green tz  Ga.  814 n228 

R.  R.  Co.  Y.  Gregory 58  111.  2^2 n366 

R.  R.  Co.  Y.  Gross 35  IH.  App.  178 n4o6 

R.  R.  Co.  Y.  Gruff 132  Ind.  13 ns58 

R.  R.  Co.  Y.  Guyton 115  Ind.  450 nsss 

R.  R.  Co.  Y.  Hagar 11  111.  App.  498 n404 

R    R.  Co.  Y.  Hammer 72  111.  347 348 

R.  R.  Co.  Y.  Hankey 93  111.  580 n342 

R.  R.  Co.  Y.  Harmes 52  111.  App.  649 n4oo 

R.  R.  Co.  Y.  Harper 70  Ga.  119 ni4i 

R.  R.  Co.  Y.  Harris 53  HI.  App.  592 ;  63  111.  App.  172 n4oo 

R.  R.  Co.  Y.  Harrison 7z  Ga.  744 173 

R.  R.  Co.  Y.  Haslett 74  Ga.  59 87 

R.  R.  Co.  Y.  Hastings 65  111.  App.  150 n402 

R.  R.  Co.  Y.  Hawthorn 147  HI.  226,  aff'g  45  111.  App.  635 n39i 

R.  R.  Co.  Y.  Henderson 69  Ga.  715 207 

R.  R.  Co.  Y.  Henderson 134  Ind.  636 ;  142  Ind.  596 n54i 

R.  R.  Co.  Y.  Henry 7  HI-  App.  322 n404 

R.  R.  Co.  Y.  Hicks 95  Gj?,  301  ;  22  S.  E.  61 3 199 

R.  R.  Co.  Y.  Hines 132  IH.  161,  aff'g  33  IH.  App.  271 n349 

R.  R.  Co.  Y.  Holcomb 9  Ind.  App.  198 n5i7 

R.  R.  Co.  Y.  Holland 18  III.  App.  418 n4o6 

R.  R.  Co.  Y.  Holman 155  HI.  21,  aff'g  53  111.  App.  617 n343 

R.  R.  Co.  Y.  Hosier 45  HI.  App.  205 n403 
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R.  R.  Co.  V.  Houck 72  111.  285 353 

R.  R.  Co.  V.  Hoyt 122  111.  369,  aff'g  16  111.  App.  237. .n344, 

n40i 

R.  R.  Co.  V.  Hubbard 86  Ga.  623 ;  12  S.  E.  1020 186 

R    R.  Co.  V.  Huft 18  111.  App.  288 n4oi 

R.  R.  Co.  V.  Ivey 73  Ga.  499 196 

R.  R.  Co.  V.  Jewell 46  111.  99 339 

R.  R.  Co.  V.  Johnson  .  • 66  Ga.  259 n223 

R.  R.  Co.  V.  Johnson 1 16  III.  206 n342 

R.  R.  Co.  V.  Jones 11  111.  App.  324 n399 

R.  R.  Co.  V.  Keefe 47  111.  108 n378 

R.  R.  Co.  V.  Keen 72  111.  512 353 

R.  R.  Co.  V.  Kelly 58  Ga.  107 107 

R.  R.  Co.  V.  Kelly 127  111.  637;  25  HI.  App.  17;  28  111. 

App.  65s n39i 

R.  R.  Co.  V.  Kenney 58  Ga.  485 ;  64  Ga.  100;  61  Ga.  590 175 

R.  R.  Co.  V.  Kent 87  Ga.  402 ;  13  S.  E.  502 ;  91  Ga.  687  ; 

18  S.  E.  850;  84  Ga.  351;  10  S.  E. 

96s 154 

R.  R.  Co.  V.  Kent 92  Ga.  782 n238 

R.  R.  Co.  V.  Kerr 148  111.  60s ;  35  N.  E.  1117 360 

R.  R.  Co.  V.  Killian ., 78  Ga.  750 ;  3  S.  E.  621 ;  79  Ga.  234 ;  4 

S.  E.  165 193 

R.  R.  Co.  V.  Kimberly 87  Ga.  161 .n2i2 

R.  R.  Co.  V.  Kitchens 83  Ga.  83  ;  9  S.  E.  827 108 

R.  R.  Co.  V.  Klein 11  Ind.  38 nsi8 

R.  R.  Co.  y.  Kneirim 152  111.  458 n349 

R.  R.  Co.  V.  Krapf 143  Ind.  647 518 

R.  R.  Co.  V.  Krogg 77  Ga.  202 152 

R.  R.  Co.  V.  Krueger 2z   111.  App.  639 n4oi 

R.  R.  Co.  ▼.  Lacy 43  Ga.  461 ;  49  Ga.  106 niii,  218 

R.  R.  Co.  V.  Leathers 12  Ind.  App.  544. 0556 

R.  R.  Co.  V.  Lee 17  Ind.  App.  215 nsss 

R    R.  Co.  ▼.  Lewis 84  Ga.  211 n226 

R.  R.  Co.  V.  Lonergan 1 18  111.  41 n362 

R.  R.  Co.  V.  Long 94  Ind.  251 0541 

R.  R.  Co.  V.  Love 10  Ind.  554 n5i8 

R.  R.  Co.  V.  Lynch 90  111.  333 n392 

R.  R.  Co.  y.  McCaffrey 139  Ind.  430 n56o 

R.  R.  Co.  y.  McConnell 87  Ga.  756 ;  13  S.  E.  828 n2i2 

R.  R.  Co.  y.  McCormack 131  Ind.  250 ;  30  N.  E.  27 509 

R.  R.  Co.  y.  McDade 59  Ga.  73 ;  60  Ga.  1 19 124 

R.  R.  Co.  y.  McDonald 21  111.  App.  409 n404 

R.  R.  Co.  y.  McLallen 84  111.  109 0350 

R.  R.  Co.  y.  McMullen 117  Ind.  439 ns58 

R.  R.  Co.  y.  Madden 134  Ind.  462 n56i 

R.  R.  Co.  y.  Maddux 134  Ind.  571 n542 

R.  R.  Co.  y.  Mahoney 4  111.  App.  263 0403 

R.  R.  Co.  y.  Malott 13  Ind.  App.  289 0558 

R.  R.  Co.  y.  Maloy  .' 77  Ga.  237 ;  2  S.  E.  941 171 

R.  R.  Co.  y.  Maltsby 90  Ga.  630 n22o 

R.  R.  Co.  y.  Maroney 67  111.  App.  618 n4o6 

R.  R.  Co.  y.  Martin 13  Ind.  App.  485 n56i 

R.  R.  Co.  y.  Massey 152  111.  144 n394 

R.  R.  Co.  v.  Matthews 39  HI*  App.  541 ;  48  111.  App.  361 n400 

R.  R.  Co.  y.  May 108  III.  288 387 

R.  R.  Co.  y.  Mayes 49  Ga.  355 n227 

R.  R.  Co.  y.  Merckes 36  111.  App.  195 11403 

R.  R.  Co.  y.  Meyer 65  111.  App.  531 n403 

R.  R.  Co.  y.  Middleton 142  111.  550 ;  46  111.  App.  218 n.^Q7 

R.  R.  Co.  y.  Miller 90  Ga.  571 n234. 

R.  R.  Co.  y.  Mitchel 63  Ga.  173 1 28 
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R.  R.  Co.  V.  Mitchell 92  Ga.  77 ;  18  S.  E.  2x9 ;  95  Ga.  78 ;  22 

S.  £.  124 94 

R.  R.  Co.  V.  Modglin 85  111.  481 345 

R.  R.  Co.  V.  Montgomery 15  111.  App.  205 n40S 

R.  R.  Co.  V.  Montgomery 7  Ind.  474 ;  9  Am.  Neg.  Cas.  279 n547 

R.  R.  Co.  V.  Morgenstem 106  111.  216 0397 

R.  R.  Co.  V.  Morrissey 45  111.  App.  127 n405 

R.  R.  Co.  V.  Mugg 132  Ind.  168 n557 

R.  R.  Co.  V.  Munroe 85  111.  25 n35o 

R.  R.  Co.  V.  Murphy 53  111.  336 n345 

R.  R.  Co.  T.  Murphy 17  111.  App.  444 n40i 

R.  R.  Co.  V.  Nash 81  Ga.  580 n223 

R.  R.  Co.  V.  Neel 68  Ga,  609 n2i8 

R.  R.  Co.  V.  Neer 2t  111.  App.  356 ;  31  111.  App.  126. . .  .n402 

R.  R.  Co.  V.  Neighbors 83  Ga.  444 n222 

R.  R.  Co.  V.  Nelms 83  Ga.  70 ;  9  S.  K  1049 ;  29  Cent.  L.  J. 

354 181 

R.  R.  Co.  ▼.  Oaks 52  Ga.  410 n225 

R.  R.  Co.  ▼.  O'Brien 155  111.  630 ;  53  111.  App.  198 n389 

R.  R.  Co.  V.  O'Bryan 15  111.  App.  135 n4oi 

R.  R.  Co.  v.  O'Connor 119  111.  586 n393 

R.  R.  Co.  V.  O'Hara 46  Ga.  417 212 

R.  R.  Co.  V.  Orr 59  111.  App.  260 n40o 

R.  R.  Co.  V.  Orr 84  Ind.  50 n484 

R    R.  Co.  V.  O'Shaughnessy 122  Ind.  588 n554 

R.  R.  Co.  ▼.  Ostman 146  Ind.  452 n559 

R.  R.  Co.  V.  Owen 90  Ga.  265 n226 

R.  R.  Co.  ▼.  Passmore 90  Ga.  203 n2i7 

R.  R.  Co.  V.  Patterson 69  III.  650 ;  also  93  111.  290 n383 

R.  R.  Co.  V.  Paul 143  Ind.  23 511 

R    R.  Co.  V.  Perriguey 138  Ind.  414;  34  N.  E.  233 ;  37  N.  E. 

976 521 

R.  R.  Co.  V.  Peterson 32  111.  App.  138 n404 

R.  R.  Co.  ▼.  Phillips 90  Ga.  829 n227 

R.  R.  Co.  ▼.  Phillips 49  111.  234 n354 

R.  R.  Co.  V.  Pirtle 47  111.  App.  498 n4oo 

R.  R.  Co.  V.  Pittman 73  Ga.  325 188 

R.  R.  Co.  V.  Piatt 89  III.  141 n343 

R.  R.  Co.  V.  Pratt 14  111.  App.  346 n399 

R.  R.  Co.  V.  Quirk 51  111.  App.  607 n402 

R.  R.  Co.  V.  R.  R.  Co 87  Ga.  386 n224 

R.  R.  Co.  V.  Reardon 157  111.  372,  aff'g  56  111.  App.  542 n349 

R.  R.  Co.  V.  Rhodes 56  Ga.  645 n2i6 

R.  R.  Co.  V.  Richards 62  Ga.  306 n226 

R.  R.  Co.  V.  Roach 70  Ga.  434 ;  66  Ga.  365 ;  64  Ga.  635 ...  139 

R.  R.  Co.  V.  Roney 89  Ind.  453 ns  19 

R-  R.  Co.  V.  Ross 43  IH-  App.  454 n40o 

R.  R.  Co.  V.  Rouse 77  Ga.  393  ;  80  Ga.  442 n237 

R.  R.  Co.  V.  Rowan 104  Ind.  88 n494 

K.  R.  Co.  V.  Rung 104  111.  641 n349 

R.  R.  Co.  V.  Rush 84  111.  570 n379 

R-  R.  Co.  V.  Russell 91  HI-  ^98 n343 

R.  R.  Co.  V.  Ryles 84  Ga.  420 n222 

R.  R.  Co.  V.  Sanders 58  111.  App.  117 n4oo 

R.  R.  Co.  V.  Scheuring 4  111.  App.  533 n403 

R.  R.  Co.  ▼.  Sears 59  Ga.  436 ;  61  Ga.  279 ;  53  Ga.  630 112 

R  R.  Co.  ▼.  Sears 136  Ind.  460 ;  34  N.  E.  15 ;  36  N.  E. 

353 488 

R.  R.  Co.  V.  Shannon 43  111.  339 n368 

R.  R.  Co.  V.  Shannon 43  111.  App.  540 n4o6 

R.  R.  Co.  ▼.  Sims 80  Ga.  749 ;  84  Ga.  152 n234 

R.  R.  Co.  ▼.  Small *. . . .  80  Ga.  519 n233 
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R.  R.  Co.  V.  Smith 82  Ga.  2z6 0234 

R.  R.  Co,  V.  Smith 97  Ga.  777 , 0236 

R.  R.  Co.  V.  Smith 18  111.  App.  119 0405 

R.  R.  Co.  V.  Stirk 79  Ga.  495 0240 

R.  R.  Co.  V.  Stites 20  111.  App.  648 ;  26  111.  App.  430 0405 

R.  R.  Co.  V.  Stoelke 104  111.  201 0344 

R.  R.  Co.  V.  Strong 52  Ga.  461 n2i8 

R.  R.  Co.  V.  Sullivan 63  111.  293 0389 

R.  R.  Co.  V.  Swisher 61  111.  App.  611 ;  53  111.  App.  411 n403 

R.  R.  Co.  V.  Tohill  . . 143  Ind.  49 n5i9 

R.  R.  Co.  V.  Travis 44  111.  App.  466 n405 

R.  R.  Co.  V.  Trimble 8  Ind  App.  333 ns43 

R.  R.  Co.  V.  Vandiver 85  Ga.  470 0217 

R.  R.  Co.  V.  Wagner 17  Ind.  App.  23 nss4 

R.  R.  Co.  V.  Ward 61  111.  130 n348 

R.  R.  Co.  V.  Warner xo8  111.  538 ;  also  22  111.  App.  436.  .n348, 

n40X 

R.  R.  Co.  V.  Watts 92  Ga.  88 ;  89  Ga.  277 235 

R.  R.  Co.  V.  Webb 61  Ga.  586 n228 

R.  R.  Co.  V.  Weiland 67  111.  App.  332 11405 

R.  R.  Co.  V.  Welch 52  111.  183 n356 

R.  R.  Co.  V.  Whitcomb iii  Ind.  212;  12  N.  E.  380 505 

R.  R.  Co.  V.  Whitehead 90  Ga.  47 n23o 

R.  R.  Co.  V.  Williams 88  Ga.  16 1x222 

R.  R.  Co.  V.  Wilson 11  Ind.  App.  488 ns59 

R.  R.  Co.  V.  Winslow 56  111.  App.  462 n40i 

R.  R.  Co.  V.  Witte 15  Ind.  App.  583 0564 

R.  R.  Co*  V.  Worley 92  Ga,  84 ;  i8  S.  E.  361 105 

R.  R.  Co.  V.  Wright 88  Ga.  19 n223 

R.  R.  Co.  V.  Young 26 .  111.  App.  115 n402 

Railway  Co.  v.  Adams 105  Ind.  151 ;  5  N.  £.  187 523 

Railway  Co.  v.  Allen 47  111.  App.  465 n404 

Railway  Co.  v.  Andrews 89  Ga.  653 ;  16  S.  E.  203 201 

Railway  Co.  v.  Armstrong 62  111.  App.  228 n4oi 

Railway  Co.  v.  Arnold 31  Ind.  174 ns46 

Railway  Co.  v.  Asbury 84  111.  429 n342 

Railway  Co.  v.  Ayers 53  Ga.  12 n233 

Railway  Co.  v.  Barber 71  Ga.  644 n22i 
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AMERICAN 
NEGLIGENCE  CASES 


USTf  R  MD  SERVMT. 


CRUSSELLE  V.  PUGH. 

Supreme  Caurt^  Georgia^  September  Term^  1881, 

[Reported  in  67  Ga.  430.] 

FRAUD  —  QUESTION    FOR    JURY  —  PRACTICE— INJURY    TO    EM- 
I  PLOYEE  CAUSED  BY  ACT  OF  FELLOW-EMPLOYEE  — LIABILITY 

!  OF   MASTER  —  LESSOR  AND    LESSEE  — LIABILITY  FOR   INJURY 

TO  SERVANT—  BLASTING  —  EXPLOSION.  —  i.  The  existence  of  fraud 
is  a  question  of  fact,  and  if  there  be  testimony  tending  to  show  it,  the 
question  should  be  left  to  the  jury. 
3.  If  counsel   for  the   plaintiff   made  a  concession  of  fact  favorable  to  the 
defendant,  and  the  court  stated  to  the  jury  that  the  fact  had  been  conceded 
by  plaintiff's  counsel,  it  was  no  ground  for  new  irial  at  the  insunce  of  the 
defendant. 
3.  A  master  is  generally  not  liable  to  one  employee  for  injuries  resulting  from 
I  the  negligence  of  a  co-employee.     He  may  become  liable  if  he  fails  to  use 

ordinary  diligence  in  employing  competent  servants,  or  retains  an  incom- 
petent servant  after  knowledge  of  his  incompetency,  and  damage  results 
I  therefrom  (i). 

I.  Master  and  Servant  Cases  in  the  American    Negligence   Cases    (vols, 

-series  of  American  Negligence  Cases  1-12),  the  decisions  being  chiefly  those 

and  American  Negligence   Reports,  in  which  Carriers  of  Persons  are  con- 

—  Numerous  cases  arising  out  of  the  cerned.     Vol.  8  Am.  Neg.  Cas.,  which 

relations  of  Master  and  Servant  and  is  devoted  to  the  cases  bearing  on  the 

the  Liability  of  the  Master  for  Negli-  Liability  of  the  Carrier  for  the  Arrest, 

Kent  Acts  of  the  Servant  causing  In-  Assault  and  Ejection  of  Passengers  is 

juries  to  Third  Persons  are  reported  especially  pertinent  to  the  subject  of 

in  the   several    published  volumes  of  Master  and  Servant  on  account  of  the 

Vol.  XIV  — I  [1] 


2  14  American  Negligence  Cases. 

4.  A  lessor  is  not  liable  to  a  servant  of  the  lessee  for  damages  resuhing 

the  negligence  of  the  latter,  unless  some  duty  remained  upon  the  1 

from  a  failure  to  perform  which  the  injury  arose. 
{a.)  It  would  make  no  difference  that  the  servant  injured  was  originally  emp 

before  Ihe  lease  *b^  the  lessor,  was  ignorant  of  the  lease,  and  suppobe 

he  was  still  so  employed. 
(Syllabus  to  the  official  report,) 

From  a  judgment  for  plaintiff  for  $625,  in  the  City  Coii 
Atlanta,  defendant  appeals.  The  facts  are  stated  in  the  opii 
Judgment  reversed, 

Arnold  &  Arnold,  for  plaintiffs  in  error. 

MiLLEDGE  &  Haygood,  for  defendant  in  error. 

Speer,  J,  —  Pugh  sued  Crusselle  in  the  City  Court  of  At 
for  damages  to  the  amount  of  $3,000.  He  alleged  that  in  4 
1 87 1,  he  was  employed  by  Crusselle  in  the  capacity  of  a  **  str; 
for  one  Gatewood,  a  blaster,  who  was  also  in  the  employm< 
Crusselle.  That  on  April  19,  1871,  by  reason  of  the  carelef 
unskillful  manner  in  which  said  blaster  prepared  the  dril 

many  decisions  on  the  question  of  what  branches  of  the  Law  of  Neglige 

acts  constitute  the  servant's  scope  of  cided  from  the  year  1897  to  dat 

employment  and  the  liability  of  the  ing  a  series  of  current  cases  01 

master  therefor.    There  are  cases  in  gence. 

that  volume  decided  in  all  the  State  Injuries  to  Employees.  —  T1 

and  the  Federal  courts  on  the  question,  reported  in  this  volume  (14  A 

reference  to  which  will  be  found  useful  Cas.)  relate  to  actions  broughl 

in  connection  with  the  treatment  of  the  ployees  to  recover  damages  for 

topic  of  Master  and  Servant  in  vols.  13  sustained  in  the  course  of  empl 

and  14  and  succeeding  volumes  of  Am.  and  the  liability  of  the  employe 

Neg.  Cas.     Reference  should  also  be  fur,    and    comprise    the    decu 

made  to  vols.  11  and  12  Am.  Neg.  Cas.,  Georgia,  Hawaii,  Idaho,    Illin 

in  which  several  Master  and  Servant  pellate  and  Supreme  Courts), 

cases  are  reported  under  the  subject  of  (Appellate  and  Supreme  Court 

Collisions  and   Crossings  covered    in  and  also  in  the  courts  of  thi 

those  volumes.  Territory. 

The  cases  reported  in  the  American  The   cases  reported  in   vol 

Negligence  Ca.ses  series  are  arranged  Neg.  Cas.,  on  the  subject   o 

in   alphabetical  order  of    States    and  and  Servant,  are  those  decide 

chronologically  grouped  from  the  ear-  bama,  Arizona,  Arkansas,    C 

liest  period  to  1897.  Colorado    (Supreme       and 

For  actions  arising  out  of  the  rela-  Courts),    Connecticut,     Dako 

tions  of  Master  and  Servant  in  Personal  ware  (Supreme  and    Superior 

Injury  cases,   from   1897  to  date,  see  District  of  Columbia  and  Floi 

vols.  I- 14  Am.  Neg.  Rep.,  and  the  cur-  Special  Notes  on  Ma,ster 

rent  numbers  of  that  series  of  Reports,  vant  Topics.  —  See  list  of  nc 

The  American  Negligence    Reports  series  of  American  NBGLICE^ 

supplement  the  American  Negligence  and  American  Negligence  R 

Cases,  and  contain   the  cases  on   all  13  Am.  Neg.  Cas.  2. 
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charge  of  powder  exploded  prematurely,  by  reason  of  which  the 
eyes  of  the  petitioner  were  so  injured  as  to  cause  him  great  pain, 
and  finally  to  deprive  him  of  his  eyesight.  He  further  alleged, 
as  part  compensation  for  the  loss  and  injury  done  the  petitioner 
he,  the  defendant,  authorized  petitioner  to  buy  of  one  Dill  a  cer- 
tain house  and  lot  at  the  price  of  $200,  which  he  promised  to  pay 
for  and  convey  by  deed  to  petitioner.  That  said  lot  was  pur- 
chased,  and  in  August,  1872,  petitioner  moved  into  it  with  his 
family  under  the  belief  that  the  defendant  had  the  title  made  to 
petitioner.  That  sometime  after  that,  petitioner  learning  the  deed 
had  not  been  so  made,  he  saw  the  defendant,  and  he  to  allay  the 
fears  of  petitioner  promised  he  should  have  the  house  and  lot  dur- 
ing bis  life.  But,  notwithstanding  such  promise,  defendant  had,  in 
May,  1880,  ejected  petitioner  from  the  place  thus  given  as  part 
compensation  for  the  damage  done  him  in  the  loss  of  his 
eyesight,  etc. 

Subsequently  plaintiff  amended  his  writ  alleging  that  defend- 
ant, Crusselle,  constituted  Gatewood  as  his  agent  in  his  stead  to 
take  charge  of  and  direct  the  blasting  of  the  rock  in  the  quarry 
of  Crusselle,  and  plaintiff  was  hired  by  Crusselle  to  work  under 
said  Gatewood,  to  obey  his  instructions  and  do  whatever  he 
should  order  about  blasting.  That  the  work  is  a  dangerous  one 
unless  directed  by  a  skillful  man,  one  experienced  in  the  business. 
Plaintiff  was  employed  only  as  a  striker,  and  knew  nothing  about 
blasting.  That  he  consented  to  work  under  Gatewood  only  with 
the  understanding  that  Gatewood  knew  his  business.  On  the 
contrary,  Gatewood  was  grossly  ignorant  of  the  business,  and 
this  incapacity  was  known  to  defendant,  or  would  have  been 
known  to  him  had  he  taken  ordinary  care  and  diligence  to  inform 
himself;  but  in  disregard  of  his  duty,  defendant  put  Gatewood 
in  charge  of  the  work,  and  by  reason  of  his  unskillfulness  and 
carelessness,  the  blast  of  powder  exploded  prematurely  and 
destroyed  the  eyesight  of  plaintiff,  and  this  without  fault  or 
negligence  on  the  part  of  the  plaintiff.  And  plaintiff  avers  he 
would  have  brought  his  suit  long  ago  against  defendant  for  this 
damage  and  injury,  but  that  defendant  quieted  him  and  induced 
him  not  to  do  so,  by  agreeing  that  he  should  have  the  title  to 
the  house  and  lot  on  Berry  street,  in  the  city  of  Atlanta,  which 
plaintiff  had  been  occupying  since  the  purchase  from  Dill  until 
he  was  illegally  ejected  in  May,  1880,  by  defendant.  The  prop- 
erty is  worth  $500,  and  from  $4  to  $5  per  month  rent.     Plaintiff 
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alleges  his  age  at  the  time  of  the  damage  at  44  years,  and  th 
he  has  a  wife  and  children  dependent ;  but  he,  defendant,  h 
stated  to  divers  persons  he  had  given  plaintiff  the  house  as  co 
pensation  for  damages,  etc.  That  defendant  had  ejected  pla 
tiff  and  his  family,  poor  and  dependent,  from  the  house.  1 
therefore  brings  his  suit,  etc.  To  this  suit  defendant  plead 
the  general  issue  and  statute  of  limitations. 

On  the  trial  the  jury  returned  under  the  evidence  and  cha 
of  the  court,  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
$625 ;  whereupon  the  defendant  made  a  motion  for  a  new  t 
on  the  various  grounds  as  set  forth  in  the  record,  which  ^ 
overruled  by  the  court,  and  plaintiff  excepted. 

1.  The  first  ground  of  error  was  in  not  nonsuiting  the  plaii 
on  the  conclusion  of  his  testimony,  the  defendant  having  f 
a  plea  of  the  statute  of  limitations.  It  is  alleged,  and  such 
the  evidence,  that  this  wrong  was  inflicted  in  April,  1871, 
the  suit  not  having  been  instituted  until  1880,  the  defen( 
claimed  that  the  suit  was  barred  by  lapse  of  time.  It  is  clai 
by  the  plaintiff  in  reply  to  the  plea  of  the  statute,  that 
defendant  has  been  guilty  of  a  fraud  "  by  which  the  plaintifl 
been  debarred  or  deterred  from  his  action ;  and  by  reason  th< 
the  limitation  only  commenced  to  run  from  the  discover 
the  fraud." 

Fraud,  in  reply  to  the  statute,  being  a  question  of  fac 
the  jury,  and  there  being  facts  and  circumstances  in  the  evic 
affecting  this  failure  to  sue  within  the  period  of  limitations  \ 
went  to  support  this  reply  to  the  statute  of  limitations,  we 
the  court  did  right  to  overrule  this  motion  for  a  nonsuit  a 
submit,  as  he  did,  to  the  jury  the  whole  evidence,  includin 
evidence  of  fraud,  and  leave  it  for  them  to  say  whether  d€ 
ant  had  been  guilty  of  such  fraud  as  "  debarred  or  detei 
plaintiff  from  bringing  this  suit  within  the  two  years  as  pres< 
by  the  statute.  So  that  neither  in  the  refusal  of  the  co 
sustain  the  nonsuit,  nor  in  his  charge  to  the  jury  in  subir 
the  question  of  alleged  fraud,  in  reply  to  the  statute,  do  Vk 
any  error  on  the  part  of  the  court  below. 

2.  The  second  ground  of  alleged  error  is  in  the  court  cha 
"  It  is  conceded  by  counsel  for  plaintiff  that  Mr.  Pugh  ha 
pecuniarily  damaged  to  one-half  of  his  capacity  to  labor.** 
due  to  the  court  below  to  say,  in  making  use  of  this  Iangu< 
was  speaking  of  what  had  been  severally  acceded  to  by  coui 
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either  side  in  the  way  of  proof  or  admission.  He  said  to  the 
jury,  to  relieve  them  from  calculations,  "  that  by  agreement  of 
counsel  on  both  sides,  in  one  instance,  and  the  concession  of 
counsel  for  plaintiff,  in  the  other,  etc.,  that  plaintiff 's  expectation 
of  life,  according  to  the  tables  of  mortality,  based  upon  his  age 
at  the  time  of  the  accident,  is  twenty  years ;  and  it  is  conceded 
by  counsel  for  plaintiff  in  the  other  that  Pugh  has  been  perma- 
nently damaged  to  one-half  of  his  capacity  to  labor."  We  see 
no  error  against  the  defendant  in  this  statement  of  the  court  to 
the  ]\iry.  If  plaintiff  chose  to  concede  his  injury  only  extended 
to  "  one-half  his  capacity  to  labor,"  it  was  an  admission  that  did 
not  bind  defendant,  and  properly  only  operated  to  the  disad- 
vantage of  the  plaintiff.  Few  men  who  are  blind  are  to  be  found, 
we  presume,  who  are  half  so  efficient  for  labor  as  men  who  have 
their  eyesight.  Neither  do  we  find  any  error  on  the  part  of  the 
court  in  charging  the  jury  as  set  forth  in  the  3d,  4th,  5th,  6th, 
7th,  8th  and  9th  grounds  of  the  motion,  when  taken  in  connec- 
tion with  the  entire  charge  as  set  forth  in  the  record. 

3.  The  tenth  alleged  ground  of  error  was  in  the  court  charging 
the  jury  :  **  If  they  should  believe,  from  the  evidence,  that  when 
plaintiff  originally  went  upon  the  work  that  he  was  in  the  employ 
of  defendant,  Crusselle,  and  that  Pugh,  at  the  time  of  the  acci- 
dent and  up  to  the  time  of  the  accident,  believed  he  was  working 
still  under  Crusselle  and  had  not  been  notified  of  Crusselle's  sub- 
letting the  quarry  to  Gatewood,  then  Crusselle  would  be  liable 
to  Pugh  for  the  extent  of  the  damage  for  the  accident  that  hap- 
pened to  him  (Pugh)  provided  you  should  believe  that  if  it  had 
been  Gatewood  solely,  Gatewood  would  be  liable;  and  in  not 
charging  the  jury  '*  if  plaintiff  did  have  notice  of  the  change  of 
masters,  or  by  the  exercise  of  ordinary  diligence  could  have  known 
it,  defendant  would  not  be  liable  at  all  for  the  alleged  injury." 

We  recognize,  of  course,  the  doctrine  contended  for  by  coun- 
sel for  defendant  in  error,  and  as  expressed  in  the  Code,  that 
"  the  principal  is  not  liable  to  one  agent  for  injuries  arising  from 
the  negligence  or  misconduct  of  other  agents  about  the  same 
business."  Code,  section  2202;  i  Kelly,  198;  McDonald  v. 
Eagle  &  Phenix  Mfg.  Co.,  67  Ga.  761,  68  Ga.  839.  (i)    *    *    * 

[The  court  quoted  from  the  McDonald  case,  supra^  and  dis- 
cussed  the '  principles   as   set   forth    in   the   third   and   fourth 

I.  See  the  McDonald  case,,  68  Ga.  839,  the  case  following  the  case  next 
reported  herein,  page  la,  post. 
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paragraphs  of  the  official  headnote  to  the  report,  citing,  amoi 
other  cases,  McDonald  v.  Eagle  &  Phenix  Mfg.  Co.,  supra,  ai 
Norton  v,  Wiswall,  26  Barb.  618.] 

After  discussing  the  facts  as  to  the  relations  of  the  parties  t 
court  said: 

**  In  view  of  these  facts,  we  must  hold  that  the  rule  of  liabil 
which  the  court  gave  in  the  charge  to  the  jury,  and  excepted 
in  the  tenth  ground  of  the  motion,  was  error.  To  charge  tl 
because  Pugh  went  to  work  originally  under  Crusselle,  and 
to  and  at  the  time  of  the  accident  he  believed  he  was  still  wg 
ing  under  Crusselle,  and  had  no  notice  of  the  sub-letting  of 
quarry  to  Gatewood,  then  Crusselle  would  be  liable,  if  Gatew( 
was  liable,  for  the  injury,  we  think  was  error  under  the  rule 
law  we  have  sought  to  lay  down  in  this  opinion."     *    *    * 

Judgment  reversed. 


BAIN  V.  THE  ATHENS  FOUNDRY  AND  MACHI 

WORKS. 

Supreme  Court^  Georgia^  October  Term^  iSSj. 

[Reported  in  75  Ga.  71S.] 

EMPLOYEE  KILLED  BY  NEGLIGENT  BLASTING —CRIMINAL  NI 
GENCE  — INSTRUCTION.  — I.  In  a  suit  by  a  widow  for  the  hoc 
of  her  husband,  resulting  from  certain  blasting,  which  was  being  do 
the  purpose  of  enlarging  the  foundry  building  of  the  defendant,  the 
having  charged  that  if  the  defendant  was  negligent,  such  negligence  s 
amount  to  criminal  negligence,  before  the  plaintiff  could  recover,  the  < 
fell  short  of  giving  the  whole  law  to  the  jury,  and  was  calculated  to  nn 
them  and  to  withdraw  their  minds  from  the  main  issue  involved 
point.  He  should  have  charged  that,  if  the  evidence  showed  that  th< 
followed  the  direction  of  the  hole  drilled,  and  if  the  hole  was  so  dri 
to  direct  the  blast  against  a  house  near  by,  in  which  there  was  a  nun: 
persons,  among  whom  was  the  deceased,  they  should  take  this  ini 
sideration  in  determining  whether  the  defendant  was  guilty  of  ci 
negligence  (i). 


I.  In  Houston  v.  Culver,  Reynolds 
A  Company,  88  Ga.  34  (November, 
1891),  the  official  syllabus  states  the 
case  as  follows:  "  The  action  being  for 
employing  an  incompetent  superin- 
tendent, and  for  negligence  on  the  part 
of  the  superintendent  in  directing  a 
tiole  to  be  drilled  for  blasting  where  a 


charge  blast  was  already  in,  an 
being  no  evidence  either  of  the 
petency  of  the  superintendent 
if  competent,  he  could,  by  the 
proper  diligence,  have  know 
the  previous  charge  had  not  t 
ploded,  the  judgment  of  nons 
correct.** 
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a.  employee  in  building  killed  by  negligent  act  of  blaster 
in  employ  of  same  master  — fellow-servant  — instruc- 
TION. —  Although  two  persons  were  employed  by  the  same  master,  yet 
where  one  of  them  was  employed  as  a  blaster  for  the  purpose  of  removing 
certain  rocks  on  (he  master's  property,  and  alone  had  charge  of  the  work 
of  blasting,  and  the  other  had  nothing  to  do  with  it,  but  was  employed  as  a 
wood-workman  in  the  foundry  of  the  master,  they  were  not  fellow-servants 
in  the  legal  sense  of  the  term,  and  a  charge  based  on  that  assumption  was 
erroneous,  though  it  may  have  been  a  correct  abstract  statement. 

3.  CONTRIBUTORY   NEGLIGENCE  —  EVIDENCE  —  INSTRUCTION.  — 

There  being  no  evidence  to  show  that  the  deceased  contributed  in  the 
slightest  degree  to  the  injury  which  caused  his  death,  the  charge  of 
the  court  on  the  subject  of  contributory  negligence  was  not  founded  on  the 
evidence,  and  was  erroneous. 

4.  VERDICT  CONTRARY  TO  EVIDENCE.  — The  verdict  in  this  case  is  not 

only  contrary  to  the  evidence,  but  is  without  evidence  to  support  it.  If  the 
testimony  in  the  case  is  entitled  to  credit,  there  should  have  been  a  verdict 
for  the  plaintiff. 

(Syllabus  to  the  official  report,) 

Appeal  from  verdict  and  judgment  for  defendant  in  the  Clarke 
Superior  Court.    Judgment  reversed, 

Mary  A.  Bain  brought  suit  against  the  Athens  Foundry  and 
Machine  Works  to  recover  for  the  homicide  of  her  husband,  lay- 
ing her  damages  at  $25,000.  On  the  trial  the  evidence  for  the 
plaintiff  was,  in  brief,  as  follows : 

On  September  6,  1882,  the  husband  of  the  plaintiff  was 
employed  as  foreman  in  the  wood  department  in  the  works  of 
the  defendant,  and  had  been  so  employed  for  a  number  of  years. 
The  company  was  enlarging  its  buildings,  and  for  that  purpose 
it  was  necessary  to  blast  away  certain  rocks  in  order  to  lay  a 
foundation.  One  Childers  was  employed  to  do  the  blasting. 
He  was  a  drinking  man,  and  people  generally  spoke  of  him  as  a 
reckless  blaster.  The  plans  for  the  foundation  were  drawn  by 
an  architect.  Thomas  Bailey  was  superintendent  of  the  foundry, 
and  had  charge  of  the  work  of  blasting.  He  gave  directions  to 
Childers,  the  blaster,  and  furnished  him  with  logs  or  timbers  to 
be  put  over  the  blast  to  prevent  injury  from  it,  or,  as  a  witness 
testified,  he  told  Childers  to  go  into  the  lot  and  get  such  timbers 
as  were  there  for  that  purpose.  The  timbers  used  were  chestnut 
posts  or  logs.  To  make  a  blast  near  a  street  or  public  place  safe, 
the  best  method  is  to  place  heavy  logs  or  timbers  over  the 
intended  blast»  and  chain  them  down.  This  blast  was  near  a 
public  street.  Childers  drilled  a  hole  in  the  rock,  pointing  in 
the  direction  of  the  building  where  Bain  was  at  work,  which  was 
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calculated  to  throw  the  broken  pieces  in  that  direction.  1 
blast  was  set  off,  and  a  large  rock,  the  weight  of  which  was  t\ 
mated  at  from  seventy-five  to  eighty-six  pounds,  was  throwi 
distance  variously  estimated  at  from  seventy-five  to  one  hund 
and  fifty  feet,  breaking  through  a  window  and  striking  B< 
causing  his  death.  The  work-bench  ran  along  the  wall  in  fr 
of  the  window  and  on  each  side  of  it.  The  wounds  found  u| 
the  deceased  were  on  the  left  side  and  rear  portion  of  his  he 
No  one  saw  him  at  the  moment  of  being  struck,  but  immedia 
after  the  rock  came  through  the  window,  he  was  seen  to  be  I3 
on  the  floor.  The  rock  came  through  the  window  at  a  heigh 
about  nine  feet  from  the  floor,  and  struck  a  tool-chest  fifteej 
sixteen  feet  from  the  window.  After  the  death  of  Bain,  o 
and  heavier  timbers  were  furnished  to  Childers,  and  he  contii 
the  blasting  under  the  direction  of  Bailey.  At  the  time  ol 
injury,  the  blast  was  unusually  heavy.  On  Bain's  work-b 
was  a  part  of  a  pattern  and  a  piece  of  sandpaper,  with  whic 
had  been  working  just  before  the  blast.  One  witness  tesi 
that  once  he  saw  Bain  out  where  the  blasting  was  being  c 
but  that  Bain  had  nothing  to  do  with  the  blasting  that  he  ' 
of,  it  being  under  the  charge  of  Bailey.  To  contradict  c< 
testimony  given  by  Childers,  the  testimony  of  two  or  thre< 
nesses  was  introduced,  to  the  effect  that,  sometime  afte 
injury,  Childers  had  said  in  conversation  that  Bailey  had  pro; 
before  this  to  furnish  heavy  weights  for  the  blasting ;  th; 
hole  drilled  pointed  in  the  direction  where  Bain  was ;  the 
weights  used  were  not  heavy  enough  to  prevent  the  rocks 
flying,  and  that  that  caused  Bain's  death ;  that  Bailey  ha 
him  to  get  some  timbers,  and  he  got  all  he  saw.  The  de< 
was  fifty-five  years  of  age,  was  in  good  health,  and  earne< 
per  month.  The  tables  of  life  expectancy  were  introduces 
The  evidence  for  the  defendant  was,  in  brief,  as  follows 
plans  for  the  new  building,  which  was  to  be  erected  to  ir 
the  capacity  of  the  shops,  were  drawn  by  W.  W.  Thon 
architect.  Bailey,  on  his  direct  examination,  testified  t 
employed  Childers  "  and  turned  it  all  over  to  Mr.  Bain ; 
foreman  in  the  wood  department ;  that  Bain  and  the  witn< 
laid  off  the  foundation,  and  after  it  had  been  completer 
told  the  witness  that  it  was  a  foot  too  short  and  would  ] 
be  extended  that  much  further ;  and  it  was  in  blasting  t1 
that  the  injury  occurred ;  that  Bain  had  charge  of  the  pi; 
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kept  them ;  that  he  complained  that  the  work  was  not  progressing 
with  sufficient  rapidity,  and  wanted  more  force  hired;  that  the 
witness  told  Childers  always  to  send  a  man  on  the  street  and  the 
helpers  through  the  shop  to  halloo  when  he  loaded  th^  bhist,  and 
to  give  another  alarm  when  about  to  fire ;  and  that  such  alarms 
were  given ;  that  the  witness  had  told  Childers  to  take  a  team 
and  go  into  the  lot  and  get  such  timbers  as  he  could  find;  that 
there  were  chestnut  posts,  some  sills  and  some  chunks  —  did  not 
recollect  clearly. "  On  cross-examination,  Bailey  testified  that  he 
had  general  supervision  of  the  work,  and  spoke  to  Childers  and 
Bain  about  it;  that  he  regulated  Childers;  had  a  right  to  dis- 
continue the  work,  put  in  new  hands  or  make  any  change  he  saw 
fit;  and  that  the  company  purchased  the  materials  Childers  used. 
Another  witness  testified  that  the  foundation  blasted  out  was  a 
foot  shorter  than  the  plans  called  for,  and  that  Bain  said  it  must 
come  out  or  be  blasted  out.  Bailey  stated  that  the  same  timber 
was  furnished  to  Childers  after  Bain  was  killed,  and  that  Childers 
continued  work  until  the  job  was  finished;  that  Mr.  Thomas  was 
there  once  or  twice  a  day;  that  Childers  drank  some,  but  he 
never  knew  him  to  drink  while  at  work.  Thomas  testified  that 
he  turned  over  the  work  to  Bain ;  that  he  (witness)  went  there 
frequently,  especially  when  Bain  wanted  to  know  something 
about  changing  the  plans,  or  whether  he  had  something  right  or 
not ;  and  that  Bain  said  the  corner  was  not  low  enough,  and  he 
was  going  to  have  it  blasted  out.  Childers,  the  blaster,  testified 
that  he  was  working  immediately  under  Bain's  direction;  that 
Bain  laid  it  off,  was  out  there  daily,  and  watched  the  witness  to 
see  if  he  got  to  the  line;  that  Bain  had  been  warned  to  keep  his 
head  out  of  the  window,  or  a  rock  might  go  in  there  and  hurt 
him ;  that  Bain  would  invariably  look  out  to  see  the  execution 
of  the  blast ;  that  he  considered  the  precaution  used  sufficient  to 
insure  safety;  that  on  the  morning  of  the  injury,  the  witness 
spoke  to  Bailey  and  thought  he  had  gone  far  enough  on  the  north 
end  of  the  foundation;  that  Bain  said  he  had  not  gone  far  enough 
by  a  foot ;  took  out  his  tape-line,  measured  it,  and  stuck  up  a 
stick,  and  said  it  had  to  be  blown  out.  On  cross-examination, 
he  stated  that  he  did  not  recollect  making  certain  contradictory 
statements  about  Bain's  looking  out  of  the  window  and  how  the 
accident  occurred ;  that  he  got  new  timbers  every  day ;  that  he 
knew  when  the  hole  was  drilled  that  the  blast  would  go  in  the 
direction  in  which  it  pointed.     Other  witnesses  testified  that  the 
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two  alarms  were  given  as  usual ;  one  stated  that  Bain  got  oS  1 
bench,  and  when  the  witness  last  saw  him,  he  was  looking  out 
the  window.  One  alarm  was  always  given  when  the  blast  w 
ready,  and  the  second  when  the  fuse  was  lit.  The  wall  on  th 
side  of  the  building  was  brick,  and  a  man  standing  behind  t 
wall  would  be  protected  from  the  blast.  One  witness  stated  tl 
just  before  the  blast  which  caused  his  death,  Bain  was  on  t 
lower  floor  of  the  building;  that  the  witness  asked  if  there  v 
any  danger  —  wouldn't  it  be  safer  on  the  lower  floor  than 
stairs  ?  but  Bain  replied  that  he  did  not  consider  there  was  a 
danger,  and  went  up  stairs  to  the  room  in  which  he  ordinal 
worked.  Bain  had  been  sick  a  short  time  before  the  accide 
and  was  not  making  full  time  at  his  work,  generally  losing  o 
two  or  three  days  in  a  month.  He  was  receiving  $3.75  per  d 
Other  testimony  was  introduced,  principally  for  the  purpose 
contradicting  witnesses,  to  show  the  payment  of  burial  expen 
and  certain  money  to  the  plaintiff,  including  the  wages  due 
husband,  and  conversations  which  took  place  between  her  ; 
the  agent  of  the  company. 

The  jury  found  for  the  defendant.  The  plaintiff  moved  f< 
new  trial  on  the  foUowng  grounds :  i  and  2.  Because  the  ven 
is  contrary  to  law  and  evidence.  3.  Because  the  court  char 
as  follows  :  "  The  statute  of  this  State  gives  to  a  widow  a  ri 
of  action  for  damages  against  one  who  kills  or  causes  the  d( 
of  her  husband,  when  such  death  is  produced  by  acts  of  c 
mission  or  omission  which  make  the  killing  amount  to  a  h< 
cide  in  the  criminal  sense  of  that  word  —  that  is,  to  either  mu 
or  manslaughter.  Under  this  law,  it  is  incumbent  upon 
plaintiff  to  show,  not  that  defendant  is  chargeable  with  ordii 
neglect,  that  it  failed  to  exercise  that  degree  of  care  and 
gence  which  persons  of  ordinary  diligence  use,  but  she  mus 
farther  and  satisfy  the  jury  that  death  was  caused  by  some  in 
tional  act  or  by  the  criminal  negligence  of  the  defendant, 
is  the  sense  in  which  '  negligence,'  as  applied  to  defendant's 
and  conduct,  is  used  in  these  instructions.  Under  the  circ 
stances  stated,  the  defendant  would  be  chargeable  with  crin 
negligence,  but  to  justify  you  in  so  finding,  the  evidence  sh 
satisfy  you  that  the  killing  was  the  result  of  such  criminal  n 
gence;  otherwise  the  defendant  would  not  be  guilty  of  the  h 
cide  alleged,  and,  therefore,  not  liable  to  the  plaintif 
damages.'*     4.  Because  the  court  erred  in  charging  the  jui 
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follows:  "  It  was  the  duty  of  the  defendant  not  only  to  employ 
in  the  business  of  blasting  a  competent,  skilful  and  careful  serv- 
anty  but  to  furnish  him  suitable  materials  and  instrumentalities 
in  performing  the  work.  If  it  filled  the  measure  of  its  duty  in 
these  respects,  it  would  not  be  liable  for  the  result."  .  5.  Because 
the  court  erred  in  charging  the  jury  as  follows:  *'  If  the  work  of 
blasting,  under  the  circumstances  stated,  was  work  of  a  danger- 
ous character,  so  dangerous  as  to  render  it  probable  that  the  life 
of  the  deceased  might  be  destroyed,  and  if,  in  the  prosecution  of 
it,  the  defendant  failed  to  use  proper  care  and  diligence  to  avoid 
such  a  result,  and  the  killing  of  deceased  was  the  result  of  careless- 
ness and  neglect  on  defendant's  part,  then  the  defendant  would 
be  liable;  and  so,  if  the  work  of  blasting  was  one  of  a  dangerous 
character,  and  was  prosecuted  in  a  manner  whereby  the  employee 
in  the  building  was  exposed  to  risk  not  known  to  him,  and  to 
dangers  not  apprehended  by  him,  and  which  were  the  probable 
consequences  of  the  blasting,  and  that  the  blasting  was  done  in 
an  incompetent,  unskilful  and  careless  manner,  and  in  conse- 
quence of  such  carelesness  and  negligence  deceased  was  killed, 
the  defendant  would  be  liable  for  damages,  unless  the  deceased, 
by  his  own  want  of  care  and  diligence,  contributed  to  his  death." 
The  court  overruled  the  motion,  and  the  plaintiff  excepted. 

T.  W.  RucKER.  E.  K.  Lumpkin  and  A.  J.  Cobb,  for  plaintiflf 
in  error. 

Alex.  S.  Erwin  and  Pope  Barrow,  for  defendant. 

Blandford,  J,  —  A  verdict  having  gone  in  favor  of  defendant, 
the  plaintiflF  moved  the  court  for  a  new  trial,  which  was  refused. 

The  court  charged  the  jury  that,  if  the  defendant  was  negli- 
gent, such  negligence  should  amount  to  criminal  negligence 
before  the  plaintiff  could  recover;  but  the  charge  fell  far  short 
of  giving  the  svhole  law  in  charge  to  the  jury.  He  should  have 
stated  that,  if  the  evidence  showed  that  the  blast  followed  the 
direction  of  the  hole  drilled,  and  if  the  hole  was  so  drilled  as  to 
direct  the  blast  against  a  house  near  by,  in  which  there  was  a 
number  of  individuals,  among  whom  was  the  deceased,  they 
should  take  this  into  consideration  in  determining  whether  the 
defendant  was  guilty  of  criminal  negligence.  The  charge,  as 
given  on  this  point,  was  calculated  to  mislead  the  jury  and  to 
withdraw  their  minds  from  the  main  issue  involved  in  this  point. 

Again,  it  is  insisted  that  the  whole  of  the  charge  as  to  deceased's 
being  a  fellow-servant  with  Childers,  the  blaster,  is  erroneous. 
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because  the  same  is  mere  abstract  law.  This  assignment  of  ( 
is  well  founded,  under  the  evidence  in  the  case,  which  is  ur 
tradicted.  Childers  alone  had  charge  of  the  work  of  bias 
with  this  work  Bain  had  nothing  to  do ;  he  was  in  no  sei 
fellow-servant  with  Childers.  See  Wood's  Master  and  Ser 
840,  841.  So  we  think  that  this  part  of  the  charge  was 
abstract  law,  and  should  not  have  been  given  by  the  court. 

Complaint  is  also  made  of  the  charge  of  the  court  as  to 
tributory  negligence  on  the  part  of  the  deceased.  Whil 
law  on  the  subject  was  correctly  stated  by  the  court,  there 
evidence  in  this  record  to  show  that  Bain  contributed  ii 
slightest  degree  to  the  injury.  He  was  at  his  place  of  bus 
the  place  where  he  should  have  been ;  he  apprehended  no  d 
to  himself,  but  he  was  killed  by  the  recklessness  of  the  b 
in  directing  the  blast  against  the  place  where  he  was. 

The  verdict  in  this  case  is  not  only  contrary  to  the  evid 
but  without  evidence  to  support  it.  If  the  testimony  in  th* 
is  entitled  to  credit,  there  should  have  been  a  verdict  fc 
plaintiiT. 

Judgment  reversed. 


Mcdonald  v.  the  eagle  and  pheni; 
manufacturing  company  (i). 

Supreme  Courts  Georgia^  February  Term^  1882, 
[Reported  in  68  Ga.  839.] 

DEATH  OF  EMPLOYEE  CAUSED  BY  ACT  OF  FELLOW-SERV 
DEFECTIVE  APPLIANCE  — DERRICK  — CRIMINAL  NEGLI 
—  FELLOW-SERVANT  —  SELECTION  OF  SERVANT  —  DE< 
TION  —  CONTRACT  —  TORT.  —  i.  To  entitle  the  widow  of  a  sc 
recover  against  a  principal  for  the  negliffeoce  of  a  fellow-seriran 
principal,  for  the  homicide  of  the  husband  which  resulted  from  aui 
gence,  it  must  appear  that  the  homicide  amounted  to  a  crime 
neglectful  servant,  either  murder  or  manslaughter  of  some  grade. 

I.  The  following  note  appears  to  the  Mr.  Peeples,  of  the  clerk's  o 

official  report  of  the  McDonald' case  in  return  to  the  reporter;  that 

68  Ga.  839:    "  By  reference  to  67  Ga.  pies  had  no  recollection    of 

763,  it  will  be  seen  that  the  original  occurrence;  and  that  it  nevei 

decision  in  this  case  was  withdrawn  turned    to    the    reporter.       S 

from  the  reporter's  hands  by  Justice  publication  of  the  67th  Ga.,  it 

Speer,  who  stated  that  he  handed  it  to  covered  among  a  lot  of  wast 


Master  and  Servant.  13 

3.  A  principal  is  not  liable  for  the  negligence  of  a, fellow-servant  in  the  same 
job,  unless  the  principal  himself  was  negligent  in  not  using  ordinaiy  dili- 
gence in  selecting  the  fellow-servant,  or  in  retaining  him  after  knowledge 
of  incompetency  or  negligence.     Nor  will  the  bare  fact  that  the  servant 

which  were  gathered  up  from  the  court  a  careless  and  negligent  superintend- 

room.     It  is    now   published   at  once  ent,  and  one  or  more  careless,  incom- 

upon  its  discovery.'*  petent  and  negligent  laborers,  and  by 

The  decision  referred  to  in  the  case  the  want  of  the  care  and  diligence,  and 

of  McDonald  v.  The  Eagle  and  Phenix  by  negligence,  so  managed  the  said 

Mfg.  Co..  67  Ga.  761  (see  the  official  derrick  and  ropes,  tackle  and  machin- 

reporter's  note  in  the  preceding  para-  ery  used  to  hoist  said  heavy  timbers, 

i^raph  herein)  is  as  follows:     "  Char-  as  to  knock  the  prop  which  supported 

lotie  McDonald,  the  widow  of  Absalom  her  said  husband  from  under  him,  and 

McDonald,  brought  suit  against  The  precipitated  him  from  a  great  elevation 

Eagle  and  Phenix  Manufacturing  Com-  upon  some  timbers  near  the  ground, 

pany  for  the  homicide  of  her  husband,  when  a  large    piece   of    timber,   sus- 

The   body  of  her  declaration   was  as  pended  by  means  of  said  derrick,  by 

follows:    '  For  that  heretofore,  to  wit,  which  said  fail  and  fall  of  said  heavy 

on  the  —  day  of  June,  1879,  at  the  re-  piece    of    timber,   her    husband    was 

quest  of  defendant,  Absalom  McDon-  crushed,  bruised,  wounded  and  »o  hurt 

aid,  who  was  her  lawful  husband,  and  that  he  languished  in  great  pain  and 

up  to  the  time  the  injuries  hereinafter  died,  by  reason  of  said  wound,  within 

stated  were  received  by  him,   was  a  twelve   hours    afterwards,   and    from 

carpenter  by  trade,  forty-seven  years  thence  and  for  all  time  deprived  your 

old,   in  good  health  and  of  a  strong  petitioner  of  the  companionship,  com- 

constitution,  and  whose  services  were  fort,  labor  and  service  of  her  said  hus- 

worth  an  average  of  two  dollars  per  band;  ihat  at  the  time  said  fall  occurred 

day,  was  employed  by  the  said  defend-  which  so  occasioned  the  death  of  her 

ant  as  an  ordinary  workman  to  aid  in  said  husband,  he  was  faithfully,  cau- 

building  a  dye-house  in  said  county  of  lious]y,diligently,  and  withoutany  fault 

Muscogee,  the  said  defendant  under-  on  his  part,  performing  his  duty  un- 

taking  to  furnish  a  careful,  prudent  der  the  direction  of  defendant.  Your  pe- 

and   skilful    superintendent  to  direct  titioner  was  thereby  forced  to  lay  out 

said  work,  and  competent  and  careful  and  expend  diverssumsof  money,  in  the 

laborers  to  aid  in  const  ucting  the  same,  whole  amounting  to  one  hundred  dol- 

and  especially  to  manage  a  derrick  and  lars,  for  attention  in  sickness  and  burial 

ropes,  tackle  and  machinery  attached  expenses  of  her  said  husband,  while 

to  said  derrick,  by  which  large  timbers  she  endures   inconsolable    grief,  and 

were  to  be  hoisted  to  a  great  elevation,  has  sustained    other  damages  to  the 

which  said  timbers  your   petitioner's  amount  of  ten  thousand  dollars.'     De- 

siid  husband  was  to  adjust  and  put  in  fendant    demurred    generally  to   this 

place  in  the  frame-work  of  said  build-  declaration;    the   demurrer   was    sus- 

ing.  when  carefully  conveyed  to  him  tained  (in   Muscogee  Superior   Court) 

by  means  of  said  derrick  and   ropes,  and  plaintiff  excepted." 

tackle  and  machinery,  attached  bv  said  In  the  McDonald  case,  67  Ga  761.  the 

laborers  under  the  orders  and  directions  official  reporter  has  added  the  following 

of  said  superintendent.     Yet  the  said  note: 

defendant,    not    regarding    its    duty,  *'  The  original  opinion  in  this  case 

placed  in  charge  of  sa'd  derrick  and  was  prepared  bvChi?f  Justice  Jackson 

ropes,  tackle  and  machinery  attached.  After  being  so  prepared.  Justice  Speer 
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afterwards  became  negligent  show— without  more— negligence  in  the  p 
pal  in  Belecting. 
3.  One  may  waive  the  special  contract  and  sue  in  tort  for  breach  of  dc 
there  were  such  special  contract,  and  the  contract  might  warrant  the 
petency  and  care  of  the  fellow-servant,  and  be  then  invoked  to  chanj 
legal  principle  on  which  the  liability  of  the  principal  would  turn  fc 

took  it  from  the  reporter  for  the  pur-  Law    of    Master    and    Servant, 

pose  of  making  a  citation  in  another  423-432;    2  Thomps.  969;  Shear 

case.     He  states  that  he  handed  it  to  Redf.  31;  i  Am.  Railw.  536.*' 

Mr.  Peeples,  of  the  clerk's  office,  with  The  headnote  to  the  McDonald 

instructions  that  the  latter  should  hand  67  Ga.  761,  as  prepared  by  Chief  J 

it   to  the  reporter.     This   was    never  Jackson,  is  as  follows: 

done,  however,  and  it  never  reached  "  To  entitle  the  widow  of  a  sc 

the  reporter's  hands.     Mr.  Peeples  has  to  recover  against  a  principal  f 

no  remembrance  of  receiving  it  from  negligence  of  a  fellow  servant  o 

Justice  Speer,  and  upon  being  called  principal  for  the  homicide  of  thi 

on  for  it  by  the  reporter,  he  was  unable  band,  which  resulted  from  such 

to  find  any  trace  of  it  in  the  clerk's  gence,  it  must  appear  that  the  hoi 

oflSce.     In  order  to  obviate  as  far  as  amounted  to  a  crime  in  said  negl 

possible  this  loss,  the  headnotes  are  servant,  either  murder  or  manslai 

published  as  prepared  and  revised  by  of  some  grade. 

Chief  Justice  Jackson,  and  the  follow-  "  2.  A  principal  is  not  liable  : 

ing  extract   from   the  decision  is  ap-  negligence  of  a  fellow-servant 

pended,  being  taken  from  the  decision  same  job,  unless  the  principal  h 

in  the  case  of  Crusselle  v,  Pugh,  Sep-  was  negligent  in  not  using  or 

tember  Term,  1881,  where  it  was  copied  diligence  selecting  the  fellow-si 

by  Mr.  Justice  Speer."  or  in  retaining  him  after  knowW 

The  citation  referred  to  in  the  pre-  incompetency  or  negligence.     N 

ceding    paragraph    (see    Crusselle   v.  the   bare  fact  that  the  servant 

Pugh,  67  Ga.  430,  435,  14  Am.  Neg.  wards  became  negligent  show  - 

Cas.  I,  ante\  is  as  follows:  out  more  —  negligence  in  the  pr 

"  The  principal  is  liable  for  his  own  in  selecting, 

negligence  or  misconduct,  and  hence  "  3.  One  may  waive  the  sped 

his  liability  rests  on  his  own  negligence  tract  and  sue  in  tort  for  breach  o 

or  misconduct  in  the  employment  of  if  there  were  such  special  contra 

his  agents  ;  and  if  he  uses  ordinary  the  contract  might  warrant  the 

diligence  in  employing  competent  men,  tency  and  care  of  the  fellow-s 

it  is  enough  to  relieve  him.     He  is  not  and  be  then  invoked   to   chan 

lia'^le  for  the  negligence  of  a  fellow-  legal  principle  on  which  the  1 

servant  while   engaged    in   the  same  of   the  principal  would   turn 

employment,  unless  he  has  been  negli-  tort;  but  no  special  contract  is 

gent  in  the  selection  of  that  servant,  or  in  this  declaration  so  as  to  vt 

retained  him  after  knowledge  of  his  general  legal  principle, 

incompetency.     Nor  will  the  fact  that  "  4.  A    workman    engaged 

the   person   is  found   incompetent,  of  same  job  with  two  or  three  oth* 

itself,  and  without  more,  show  negli-  having  the  direction  of  it,  is  no 

gence  of  the  master;  but  it  must  further  eral  superintendent  of  a  corpor 

appear  that  the  master  knew  or  might  as  to  bind  it  as  such,  but  stand 

have  known,  by  ordinary  diligence,  the  footing  of  a  mere  fellow-servai 
Incompetency  of  the  agent  or  servant. 
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tort;  bat  no  special  contract  is  set  out  in  this  declaration  so  as  to  vary  that 
genera]  legal  principle. 

4.  A  workman  engaged  in  the  same  job  with  two  or  three  others,  and  having 

the  direction  of  it,  is  not  a  general  superintendent  of  a  corporation,  so  as  to 
bind  it  as  such,  but  stands  on  the  footing  of  a  mere  fellow-servant. 

5.  The  law  as  to  railroads  and  druggists  rests  on  other  grounds. 

(Syllabus  to  the  official  report.) 

Appeal  from  dismissal  of  case  in  the  Muscogee  Superior  Court* 
fudgffunt  affirmed. 

Charlotte  McDonald  sued  the  Eagle  and  Phenix  Manufacture 
ing  Company  to  recover  damages  for  the  homicide  of  her  hus- 
band. On  demurrer  the  court  dismissed  the  case,  the  plaintiff 
excepted.     The  declaration  was  as  follows  : 

*•  The  petition  of  Charlotte  McDonald  showeth  that  the  Eagle 
and  Phenix  Manufacturing  Company,  a  corporation  of  the  State 
of  Georgia,  resident  in  the  county  of  Muscogee,  has  damaged 
your  petitioner  in  the  sum  of  $10,000.  For  that  heretofore, 
to  wit,  on  the  —  day  of  June,  1879,  ^^  ^^^  request  of  defendant, 
Absalom  McDonald,  who  was  her  lawful  husband,  and  up  to  the 
time  the  injuries  hereinafter  stated  were  received  by  him,  was  a 
carpenter  by  trade,  forty-seven  years  old,  in  good  health  and  of 
a  strong  constitution,  and  whose  services  were  worth  an  average 
of  two  dollars  per  day,  was  employed  by  the  said  defendant  as 
an  ordinary  workman  to  aid  in  building  a  dye  house  in  said 
county  of  Muscogee,  the  said  defendant  undertaking  to  furnish 
a  careful,  prudent  and  skilful  superintendent  to  direct  said  work, 
and  competent  and  careful  laborers  to  aid  in  constructing  the 
same,  and  especially  to  manage  a  derrick  and  ropes,  tackle  and 
machinery  attached  to  said  derrick,  by  which  large  timbers  were 
to  be  hoisted  to  a  great  elevation,  which  said  timbers  your  peti- 
tioner's said  husband  was  to  adjust  and  put  in  place  in  the  frame* 
work  of  said  building,  when  carefully  conveyed  to  him  by  means 
of  said  derrick  and  ropes,  tackle  and  machinery  attached,  by  said 
laborers,  under  the  orders  and  direction  of  said  superintendent. 
Yet  the  defendant,  not  regarding  its  duty,  placed  in  charge  of 
said  derrick  and  ropes,  tackle  and  machinery  attached,  a  careless 
and  negligent  superintendent,  and  one  or  more  careless,  incom- 
petent and  negligent  laborers,  and  by  want  of  due  care  and 
diligence,  and  by  negligence,  so  managed  the  said  derrick  and 
ropes,  tackle  and  machinery  used  to  hoist  said  heavy  timbers,  as 
to  knock  the  prop  which  supported  her  said  husband  frort  under 
him,  and  precipitated  him  from  a  great  height  upon  some  tim- 
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bers  near  the  ground,  when  a  large  piece  of  timber,  suspea 
by  means  of  said  derrick,  fell  upon  him,  by  which  said  fall 
fall  of  said  heavy  piece  of  timber  her  said  husband  was  crusl 
bruised,  wounded,  and  so  hurt  that  he  languished  in  great  p 
and  died  by  reason  of  said  wounds  within  twelve  hours  afterwa 
and  from  thence  and  for  all  time  deprived  your  petitioner  of 
companionship,  comfort,  labor  and  services  of  her  said  husbj 
That  at  the  time  said  fall  occurred,  which  so  occasioned  the  d( 
of  her  said  husband,  he  was  faithfully,  cautiously,  diligently, 
without  any  fault  on  his  part,  performing  his  duty  under 
direction  of  defendant.  Your  petitioner  was  thereby  force 
lay  out  and  expend  divers  sums  of  money,  in  the  whole  amo 
ing  to  one  hundred  dollars,  for  attention  in  sickness  and  b 
expenses  of  her  said  husband,  while  she  endures  inconso 
grief;  and  has  sustained  other  damages,  to  the  value  of 
thousand  dollars.*' 

Smith  &  Russell,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant. 

Jackson,  Gh.  J.  —  This  was  a  general  demurrer  to  plair 
declaration,  in  which  she  declared  against  the  Eagle  and  PI 
Manufacturing  Company  for  the  homicide  of  her  husband, 
demurrer  was  sustained  and  the  action  dismissed  and  this 
ment  is  assigned  as  error. 

This  is  an  action  authorized  by  statute,  and  the  statute  is 
fied  in  section  2971  of  our  Code.  It  authorizes  the  widow  1 
for  the  homicide  of  her  husband.  The  term  homicide,  us 
the  statute,  means  the  killing  of  the  husband  in  some  unl 
manner.  Code,  §  4313.  Of  course,  it  cannot  mean  just; 
homicide,  for  it  would  be  out  of  all  reason  to  permit  a  recov 
damages  from  a  person  who  had  committed  no  unlawful  ac 
whom  the  law  justified  in  doing  what  he  did.  The  st 
therefore,  means  some  grade  of  unlawful  homicide.  It 
alleged  in  the  declaration  that  this  corporation  voluntarily  th 
any  agent  or  servant  killed  this  man,  nor  is  it  averred  th 
homicide  occurred  by  criminal  negligence  on  the  part  < 
company  or  any  of  its  agents.  The  facts  alleged  do  noi 
that  any  agent  or  servant  of  the  corporation  was  guilty  of  r 
or  of  any  grade  of  manslaughter,  voluntary  or  involuntai 
any  criminality  attached  in  this  case,  it  was  clearly  uninten 
and  must  have  made  a  case  of  involuntary  manslaughter, 
it  that  offense  ? 


k 


^». 
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The  Code,  section  4327,  declares  that  "  involuntary  man* 
slaughter  shall  consist  in  the  killing  of  a  human  being  without 
any  intention  to  do  so,  but  in  the  commission  of  an  unlawful  act, 
•or  a  lawful  act  which  probably  might  produce  such  a  consequence 
in  an  unlawful  manner."  No  unlawful  act  is  alleged  to  have 
been  committed  here,  nor  any  lawful  act  which  probably  might 
produce  such  a  consequence  in  an  unlawful  manner.  The  alle- 
gation is  that  the  defendant  employed  a  careless  and  negligent 
superintendent  to  manage  a  derrick,  and  ropes,  tackle  and 
machinery  attached,  and  one  or  more  careless,  incompetent  and 
negligent  laborers,  whereby  the  plaintiff's  husband  fell,  by  want 
of  their  care  and  diligence.  It  goes  only  to  this  extent.  It  does 
not  make  the  case  of  voluntary  or  of  involuntary  manslaughter 
against  anybody ;  and  for  such  an  accident,  though  it  might  have 
been  avoided  by  care  and  diligence,  we  do  not  think  that  there 
<:zxi  be  a  recovery  under  the  statute.  And  so  this  court  has 
held  in  principle.  September  term,  1880,  Daly  v.  Stoddard,  66 
<ja.  145. 

And  here  we  might  rest  this  case.  But  even  if  death  had  not 
•ensued,  and  the  action  had  been  by  the  injured  man  for  damages, 
under  both  the  common  law  and  the  Code,  we  do  not  think  the 
declaration  sufficient.  The  Code  seems  emphatic :  *'  The  princi- 
pal is  not  liable  to  one  agent  for  injuries  arising  from  the  negli- 
gence or  misconduct  of  other  agents  about  the  same  business; 
the  exception  in  case  of  railroads  has  been  previously  stated. " 
Code,  §  2202.  It  is  for  his  own  negligence  or  misconduct  that 
he  is  liable;  and  hence  his  liabilty  rests  on  his  own  negligence  or 
misconduct  in  the  employment  of  his  agents,  and  if  he  uses 
ordinary  diligence  in  employing  competent  men,  it  is  enough  to 
relieve  him.  Shearm.  &  Redf.  Neg.,  90;  2  Thompson  Neg.,  971. 
He  is  not  liable  for  negligence  of  a  fellow-servant  while  engaged 
in  the  same  employment;  unless  he  has  been  negligent  in  the 
selection  of  that  servant,  or  retained  him  after  knowledge  of  his 
incompetency.  Shearm.  &  Redf.  Neg.,  86;  2  Thompson  Neg., 
951,  969,  970,  and  cases  there  cited.  Nor  will  the  fact  that  the 
person  proved  incompetent  of  itself,  and  without  more,  show 
negligence  of  the  master,  but  it  must  further  appear  that  the 
master  knew,  or  might  have  known  by  ordinary  diligence,  the 
incompetency  of  the  agent  or  servant.  2  Thompson  Neg.,  969; 
Shearm.  &  Redf.  Neg.,  91 ;  i  Am.  Rail.  R.  596. 

To  apply  these  principles  to  this  case,  —  there  is  no  allegation 
Vol.  XIV  —  a 
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that  the  defendant  was  negligent  in  emplojjing  the  servants 
but  it  is  only  alleged  that  it  did  employ  those  who  were  negl 
as  it  turned  out.  There  is  no  allegation  that  it  did  no 
ordinary  diligence  to  employ  competent  and  careful  men,  oi 
it  knew  when  employed  that  they  were  not  such,  or  ret; 
them  after  such  knowledge.  Squaring  these  allegations  wit 
law,  we  do  not  see  that,  admitting  all  that  is  alleged  ii 
declaration,  there  can  be  a  recovery  against  the  company, 
true  that  this  defendant  is  a  corporation,  and  acts  through  a^ 
and  can  act  in  no  other  way;  but  we  put  its  general  agent 
employed  these  servants,  precisely  in  the  place  of  the  com 
and  hold  the  company  liable  precisely  to  the  extent  th 
would  hold  its  general  agent  liable  had  he  been  principal, 
was  negligent,  and  did  not  act  with  ordinary  diligence  i 
employment  of  these  servants  for  himself,  he  being  a  n 
person  and  not  acting  for  the  corporation,  then  he  woi 
personally  liable ;  and  if  acting  as  the  agent  of  this  corpor 
to  employ  these  servants,  he  was  neglectful  and  did  n( 
ordinary  diligence,  then  the  corporation  would  be  in  like  n 
liable,  but  neither  would  be  liable  if  ordinary  diligence  wa 
in  the  employment  of  the  servants  by  him  who  employed 
whether  as  an  individual  or  as  an  agent  of  the  corporation. 
An  effort  was  made  by  the  able  counsel  for  the  plair 
error  to  take  this  case  out  of  these  principles,  on  the  groun 
a  special  contract  was  made  whereby  it  was  stipulated  anc 
anteed  that  the  company  would  employ  competent  and  < 
men;  but  we  do  not  see  any  special  contract  set  out 
declaration.  It  seems  to  be  merely  based  upon  the  gener< 
of  the  employer  to  the  employee.  It  is  not  alleged  tha 
was  in  terms  any  special  contract.  It  is  not  alleged  tli 
parties  met  and  made  a  special  contract  with  stipulations  c 
side,  but  the  allegation  is  simply  that  of  the  employmei 
man  to  do  work  and  corresponding  duty  on  the  part 
employer  to  furnish  competent  assistants.  But  if  this  e 
ment  had  been  a  special  contract,  as  it  is  set  out,  we  do 
how  it  makes  the  duty  stronger  than  that  which  the  law  a 
to  every  employment  of  a  servant  —  the  duty  to  use  o 
diligence  to  employ  competent  and  skillful  fellow-se 
True,  there  might  have  been  a  contract  made  by  which  t\ 
petency  and  skill  and  care  of  the  fellow-servants  would  ha^ 
warranted  by  the  corporation,  but  certainly  there  is  not! 
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the  sort  alleged  here.  That  one  may  waive  the  contract  and  sue 
for  the  tort  as  breach  of  duty,  springing  out  of  the  contract,  see 
I  Add.  on  Torts,  26  and  27,  note  i ;  2  lb.,  527;  Stokes  v.  Sal- 
tonstall,  13  Pet.  (U.  S.),  181,  7  Am.  Neg.  Cas.  297;  Pierce  on 
R.  R.  Law,  487-490.  This  is  a  case  of  that  sort,  if  there  be  any 
contract  here  other  than  ordinary  employment. 

One  of  these  servants  employed  in  this  work  is  called  super- 
intendent, and  is  alleged  to  have  been  at  the  head  of  the  man- 
agement of  the  derrick,  etc. ;  but  we  do  not  see  that  he  was  such 
a  general  superintendent  for  this  corporation  as  to  make  it  liable 
as  acting  through  him.  On  the  contrary,  the  averment  only 
makes  him  the  head  of  a  little  job  to  do  that  job ;  and  to  all 
intents  and  purposes  a  fellow-servant. 

The  law  in  respect  to  the  liability  of  railroad  companies  and 
druggists  rests  on  other  grounds.    Code,  §§  3005,  2083,  3036,  2202 

Judgment  affirmed. 

EMPLOYEE'S  EYE  INJURED  BY  DEFECTIVE  SHUTTLE 
ON  MACHINERY  -CONTRIBUTORY  NEGLIGENCE  —  IN- 
STRUCTION. —  In  PIERCE  V.  THE  ATLANTA  COTTON 
MILLSy  79  Ga.  782  (October  Term^  i^^\  judgment  for  defendant 
was  affirmed^  the  official  syllabus  sufficiently  stating  the  case  as  fol- 
lows: **  I.  Where  suit  was  brought  against  a  cotton  factory  com- 
pany by  one  of  its  employees,  to  recover  for  an  injury  occasioned 
to  the  eye  of  the  plaintiff  by  a  shuttle,  and  it  was  alleged  that  the 
guard  of  the  shuttle  was  defective,  being  an  unsafe  character  of 
guard,  and  where  the  testimony  was  conflicting  as  to  the  safety  of 
the  guard,  some  witnesses  testifying  that  no  guard  was  about  as 
safe  as  a  guard,  and  others  testifying  that  a  guard  of  the  character 
used  was  as  good  as  one  of  a  different  character,  there  was  no  error 
in  charging  the  jury  as  follows:  '  If  you  believe  from  the  evidence 
that  two  kinds  of  shuttle-guards  were  in  general  use  on  looms,  and 
that  ordinarily  skilful  people  using  the  two  kinds  were  divided  in 
opinion  and  in  their  experience  with  them  as  to  which  was  the  safer, 
and  you  further  believe  that,  in  the  use  of  ordinary  and  reasonable 
care  and  diligence  the  defendant  could  have  selected  either  of  the 
guards  for  its  looms,  then  the  defendant  would  not  be  liable  for 
damages  caused  by  the  use  of  such  guards  on  its  looms. ' 

*'  2.  Where  the  declaration  alleged  that  the  plaintiff  was  without 
fault,  and  she  did  not  claim  damages  for  contributory  negligence  in 
the  court  below  or  in  this  court,  but  claimed  full  damages,  and  did 
not  insist  before  this  court  that  she  was  entitled  to  damages  if  she 
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contributed  to  the  injury,  there  was  no  error  in  the  charge  tha 
servant,  to  recover  of  a  master  on  account  of  negligence,  must  h 
self  be  without  fault,  and  if  the  plaintiff  in  this  case  was  hen 
negligent  in  any  degree,  contributing  to  the  occasioning  of 
injury,  she  could  not  recover,  even  though  the  defendant  may  h 
been  negligent. 

'*  3.  There  was  no  error  in  charging  that,  '  if  the  plaintiff  cd 
by  the  exercise  of  ordinary  care  and  diligence  on  her  part,  h 
avoided  the  injury,  she  cannot  recover,  notwithstanding  the  def< 
ant's  negligence,  if  any.' 

*'  4.  The  verdict  in  this  case  was  right;  the  charge  of  the  c 
was  right;  and  there  was  no  error  in  overruling  the  motion  l 
new  trial." 

EMPLOYEE  INJURED  BY  DEFECTIVE  FASTENING 
ROPE  — INSPECTION  — PARTNERSHIP.  —In  AUSTIN  El 
V.  APPLING,  88  Ga.  54  {November^  iSgi)^  employee  injurec 
defective  appliance,  the  official  syllabus  states  the  case  as  foil 

2.  "It  was  not  error  to  decline  to  charge  that  if  the  plaintifi 
the  same  means  of  knowing  the  defect  in  the  fastening  of  the  ro 
the  defendant  had,  he  cannot  recover,  it  appearing  that  the  du 
inspection  did  not  rest  upon  him.  Nor  was  it  error  to  declin 
charge  that  if  the  plaintiff  commenced  to  use  the  door  knowir 
condition  and  continued  in  defendant's  service,  the  door  rema 
in  the  same  condition,  his  continuance  in  the  service  would 
waiver  of  any  claims  upon  the  defendants  to  furnish  greater 
guards,  the  evidence  being  that  the  door  did  not  continue  i 
same  condition. 

•*  3.  Where  three  persons  are  sued  as  a  partnership,  and  t 
them  file  pleas  of  non-partnership,  and  the  whole  case  is 
together,  a  verdict  against  all  three  by  name,  construed  in  the 
of  the  pleadings,  is  a  finding  that  they  are  all  liable  as  par 
and  is  equivalent  to  a  verdict  against  the  partnership. 

"4.  Where  three  persons  compose  a  partnership  under  a 
such  as  the  Fulton  Lumber  and  Manufacturing  Company, 
does  not  disclose  the  individual  name  of  any  partner,  and  ^ 
them  withdraw  and  the  third  continues  business  at  the  same 
and  under  the  same  partnership  name,  a  person  dealing  wil 
cannot  hold  the  retired  members  of  the  firm  responsible,  if  1 
never  dealt  with  the  firm  before  dissolution  and  had  no  knc 
of  the  persons  constituting  the  same  either  before  the  dissc 
or  at  the  time  of  the  dissolution  in  question;  this  is  true,  all 
no  notice  of  the  dissolution  had  ever  been  given  in  any  mam 
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"5.  Where  three  persons  are  sued  as  partners,  and  no  partner- 
ship is  established,  the  verdict  may  be  against  one  only. 

'*  6.  The  recovery  being  correct  as  to  one  of  the  defendants  and 
obviously  incorrect  as  to  the  other  two,  the  judgment  is  affirmed  2^ 
to  the  former  but  reversed  as  to  the  latter  with  direction  that  the 
action  be  dismissed  as  to  them."  Plaintiff  recovered  a  verdict  for 
$2,500  in  the  City  Court  of  Atlanta. 

Employee  injured  on  top  of  car  —  Defective  machinery  —  Track  —  Cross- 
ties  on  car  —  Knawleclge  of  defect. 

In  White  v.  Kennon  &  Co.,  83  Ga.  343  (1889),  it  was  held  that 
"  an  employee  cannot  recover  for  an  injury  caused  by  the  use  of 
defective  machinery,  appliances  or  tools,  when  he  has  knowledge 
of  such  defect  and  •  especially  when  his  knowledge  is  equal  to  or 
better  than  that  of  his  employer.  Where  the  allegations  made  by 
plaintiff  show  that  he  either  knew  or  ought  to  have  known  the 
danger  of  riding  on  track  on  a  load  of  cross-ties,  he  is  not  entitled 
to  recover.  Nor  was  he  entitled  to  recover  on  account  of  an  alleged 
negligence  of  the  engineer,  as,  according  to  the  facts  alleged,  the 
engineer  was  his  fellow-servant."  The  car  of  cross-ties,  on  the  top 
of  which  ties  plaintiff  was  riding,  ran  into  a  bad  place  on  defend- 
ants' track,  jolted  the  ties  causing  them  to  fall  off,  and  threw 
plaintiff  from  the  car  injuring  him  severely.  Judgment  on  demurrer 
to  complaint  in  the  Pierce  Superior  Court  was  affirmed. 

Brieve  laborer  struck  by  defective  windlcus. 

In  Cartter  &  Company  v.  Cotter,  88  Ga.  286  {February^  ^^9^)$ 
day  laborer  employed  upon  construction  of  bridge  which  was  being 
built  by  defendants,  who  were  bridge  builders,  injured  by  being 
struck  on  the  head  by  a  windlass  which  was  defective,  judgment  for 
plaintiff  in  the  Floyd  Superior  Court  for  $440  was  affirmed.  It  was 
held  that,  "  the  plaintiff,  an  inexperienced  employee,  being  put  to 
work  with  machinery  that  was  deficient  and  therefore  unsafe,  and 
by  reason  of  his  inexperience  not  knowing  of  the  danger  which  he 
incurred  on  account  of  the  deficiency,  he  was  entitled  to  recover 
for  a  personal  injury  which  resulted  in  a  large  part,  if  not  wholly, 
from  the  use  of  8uch  unsafe  machinery." 
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ATLANTA  COTTON  FACTORY  COMPANY   V. 

SPEER  (BY  NEXT  FRIEND). 

Supreme  Court,  Georgia,  January^  1883, 
[Reported  in  69  Ga.  137.] 

CORPORATION—  PRINCIPAL  AND  AGENT—  MAN^^.GER —  MINO 
EMPLOYEE  INJURED  — FALLING  THROUGH  ELEVATOR  OPEl 
ING.  —  I.  A  corporation  acts  only  through  its  agents,  and  unless  respons 
ble  for  their  acts  is  wholly  irresponsible.  The  agent  who  represents  th 
corporation  as  master  over  other  employees  for  the  time  occupies  the  posicio 
of  the  corporation  for  such  time  as  to  such  subordinates.  The  corporatioi 
is  bound  to  appoint  a  skilled  and  prudent  manager  to  such  position,  and  i 
negligent  if  it  employs  an  imprudent  or  incompetent  person;  and  if,  fron 
the  negligence  of  this  quasi  master,  unmixed  with  neglige Dce  of  his  o«rn 
another  servant  or  employee  is  injured,  the  corporation  will  b< 
responsible,  (i) 

2.  Especially  was  this  the  case  where  the  injured  employee  was  a  child  without 

access  to  the  president  or  general  superintendent,  and  who  received  her 
orders  solely  from  the  manager  of  the  branch  of  the  business  in  which  she 
was  engaged. 
<a.)  It  makes  no  difference  that  such  subordinate  manager  violated  the  orders 
of  his  superior  officer  in  placing  the  employee  in  a  position  of  danger;  nor 
does  it  matter  that  at  the  time  the  entire  factory  where  the  injury  occurred 
was  under  the  general  supervision  of  a  watchman,  and  that  he  had  an 
altercation  with  the  subordinate  manager  under  whom  the  class  of  employ- 
ees to  which  plaintiff  belonged  were  at  work,  in  regard  to  putting  them  in 
the  room,  in  emerging  from  which  plaintiff  was  injured.    The  watchman 
and  the  subordinate  manager  having  settled  their  differences,  and    the 
employees  having  been  put  in  the  room,  any  negligence  in  so  doing  was 
imputable  to  the  corporation,  not  to  the  plaintiff. 

3.  The  court  having  submitted  the  question  of  negligence  to  the  jury,  iacluding 

all  the  circumstances  surrounding  the  injury,  the  age  of  the  plaintiff,  her 
ignorance  of  her  danger,  the  length  of  time  she  had  been  connected  with 
the  factory,  and  the  question  of  contributory  negligence,  and  tbe  jury  hav- 
ing  found  for  the  plaintiff,  we  cannot  say  that  there  was  error  either  in  the 
instructions  of  the  judge  or  in  the  verdict. 
Crawford,  J.,  dissented. 

(Syllabus  to  official  report^ 

I.  Employee  injured  in  elevator  —  Fall  flour  in   sacks,  to  be  lowered  to  the 

of  truck  —  Hole  in  elevator,  —  Brunner  ground  floor  of  the  building.  The  wheel 

V,  Black,  92  Ga.  497  (1893),  was  an  ac-  of  the  truck  slipped  and  the  track  fell 

tion  by  plaintiff,  an  employee  of  defend-  upon   the   plaintiff  and  knocked  him 

ant,  for  damages  for  injuries  sustained  backwards,  and  his  foot  was  caught 

because  of  the  negligent  leaving  of  a  between  the  floor  and  elevator  and  in- 

hole  in  the  floor  of  an  elevator  and  im-  jured.    On  the  trial  in  the  City  Court 

proper  management  in  running  the  ele-  of  Atlanta  there  was  verdict  and  judg- 

vator.    It  appeared  that  plaintiff,  under  ment  for   plaintiff  for  $50  which,  oa 

the  direction  of  another  employee,  got  appeal,  was  affirmed. 
upon  the  elevator  with  a  truck  load  of 
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Appeal  from  judgment  for  plaintiff  in  the  City  Court  of  Atlanta. 
Judgment  affirmed, 

Hester  Speer,  by  her  mother  as  next  friend,  brought  suit 
against  the  Atlanta  Cotton  Factory  Company  to  recover  for  an 
injury  received  by  her  by  falling  through  an  opening  prepared  by 
the  company  for  an  elevator.  On  the  trial,  the  evidence  showed, 
in  brief,  the  following  facts : 

The  factory  was  under  the  general  management  of  a  superin- 
tendent named  Harris.  Each  department  under  him  was  in 
charge  of  a  '*  boss,"  and  in  each  room  there  were  two  overseers, 
one  of  whom  had  charge  during  the  day,  the  other  during  the 
hours  of  labor  at  night.  Cobb  was  the  night  overseer  of  the 
spinning  room  at  the  time  of  the  accident,  and  as  such  had  con- 
trol of  the  operatives  in  the  spinning  room  during  the  hours  of 
labor  at  night.  Plaintiff  was  one  of  these  operatives.  The 
superintendent  did  not  communicate  directly  with  the  subordi- 
nate employees.  The  factory  ran  day  and  night,  except  Satur- 
day nights,  when  it  suspended  work  at  three  o'clock  on  Sunday 
morning,  and  remained  inactive  until  Monday  morning.  After 
work  ceased  at  night,  the  night  watchman  was  in  charge  of  the 
factory.  On  Sunday  morning,  April  4,  1880,  the  operatives  in 
the  spinning  room  ceased  work  about  the  usual  time.  Most  of 
them  went  home  as  usual,  but  there  were  some  children  who 
were  afraid  to  return  home  before  daylight.  Among  these  was 
the  plaintiff,  who  was  about  fifteen  years  of  age.  They  were 
conducted  to  a  basement  room  where  the  employees  were  in  the 
habit  of  taking  coffee  at  night.  The  general  instructions  of  the 
superintendent  to  the  night  watchman  were  that  no  employee 
should  be  allowed  to  remain  in  any  part  of  the  factory,  except 
this  basement  room,  after  the  suspension  of  work  on  Sunday 
morning.  Cobb  went  into  the  basement  room,  and,  finding  it 
damp  and  cold  there,  told  Mattox  the  night  watchman,  to  carry 
the  children  to  what  was  known  as  the  cloth  room  on  the  second 
floor.  The  watchman  replied  that  it  was  against  orders  to  allow 
them  in  the  mill,  and  that  the  company  would  "  be  coming  on  " 
him;  that  he  had  to  obey  rules,  and  would  not  have  anything  to 
do  with  it.  Cobb  responded  that  he  would  take  the  responsi- 
bility, and  thereupon  conducted  the  children  to  the  cloth  room. 
The  watchman  did  not  actually  forbid  this,  but  replied  as  just 
stated.  The  cloth  room  was  situated  on  the  second  floor,  and 
was  slightly  separated  from  the  main  body  of  the  factory,  being 
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connected  therewith  by  a  passageway  some  sixteen  or  eigh 
feet  in  length.  On  one  side  of  this  passage-way,  and  outsid 
the  direct  line  between  the  doors,  the  company  was  construe 
an  elevator,  and  for  that  purpose  had  opened  a  hole  in  the  i 
about  six  by  eight  feet  in  size.  The  carpenters  employed  bj 
company  were  engaged  in  other  work,  and  only  worked  on 
elevator  at  odd  times,  so  that  its  progress  was  slow,  and  it 
been  under  process  of  construction  for  a  month  or  two  before 
accident.  Ordinarily,  a  plank  was  placed  in  front  of  this 
to  prevent  accidents,  but  on  this  particular  night  the  precau 
seems  to  have  been  omitted.  There  was  some  conflict  in 
testimony  as  to  what  Cobb  said  to  the  girls  on  putting  thei 
the  cloth  room.  He  testified  that  he  told  them  to  go  in  an< 
down  on  the  burlap  which  was  there,  and  not  to  play  about 
room  at  all  or  leave  the  room,  and  that  he  closed  the  doo 
going  out ;  and  this  was  corroborated  by  two  or  three  witnc 
for  the  defence,  as  to  telling  them  not  to  go  out  of  the  ro 
while  the  plaintiff  and  another  witness  testified  that  Cobb 
the  girls  could  go  in  the  cloth  room  and  play,  lie  down,  slee 
do  as  they  liked,  provided  they  did  not  get  on  the  white  cl 
and  plaintiff  stated  that  Cobb  did  not  close  the  door.  A 
placing  the  girls  in  the  room,  Cobb  went  home.  There  w. 
light  in  the  cloth  room,  but  none  in  the  passage.  Plaintiff 
never  been  in  the  cloth  room  before,  and  did  not  know  of 
hole.  After  Cobb's  departure,  the  children  began  to  pla] 
hide  and  seek,  and  plaintiff,  going  out  into  the  passage  for 
purpose  of  seeking  a  better  hiding  place,  fell  into  the  hole 
for  the  elevator  and  was  seriously  injured.  The  superintenc 
was  sent  for,  and,  arriving  in  about  a  half  an  hour,  sent 
plaintiff  home,  accompanied  by  a  doctor. 

There  was  some  testimony  on  behalf  of  plaintiff  to 
effect  that  the  superintendent  said  he  had  previously  told 
president  that  if  the  place  was  not  fixed  some  one  would 
through.  This  was  denied  by  the  superintendent,  who  also  sfc 
that  after  the  operatives  ceased  work  on  Saturday  night,  C 
had  no  authority  to  let  them  go  over  the  factory,  and  that 
one  had  any  business  in  the  cloth  room,  except  those  who  ^ 
connected  therewith;  he  admitted  having  carried  some  of 
children  into  the  cloth  room  one  night  and  allowed  them  to  si 
on  the  rolls  of  burlap,  but  he  did  not  think  that  Cobb  was  pres 
or  that  he  had  mentioned  the  fact  to  Cobb. 
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There  was  some  other  testimony  in  regard  to  the  extent  of  the 
injury,  etc.,  not  material  here. 

The  j ury  found  for  the  plaintiff  three  thousand  dollars.  Defend- 
ant moved  for  a  new  trial  on  the  following  grounds: 

1.  Because  the  verdict  is  contrary  to  law. 

2.  Because  the  verdict  is  contrary  to  evidence. 

3.  Because  the  court  erred  in  charging  the  jury  as  set  out  in 
the  third  subdivision  of  the  charge  of  the  court. 

4.  Because  the  court  erred  in  charging  the  jury  as  set  out  in 
the  fourth  subdivision  of  the  charge. 

5.  Because  the  court  erred  in  charging  the  jurj'  as  set  out  in 
the  fifth  subdivision  of  the  charge. 

6.  Because  the  court  errdd  in  charging  the  jury  as  set  out  in 
the  sixth  subdivision  of  the  charge. 

7.  Because  the  court  erred  in  charging  the  jury  as  set  out  in 
the  seventh  subdivision  of  the  charge. 

8.  Because  the  court  erred  in  charging  the  jury  as  set  out  in 
the  eighth  and  ninth  subdivisions  of  the  charge. 

9.  Because  the  court  erred  in  charging  the  jury  as  set  out  in 
the  tenth,  eleventh,  twelfth  and  thirteenth  subdivisions  of  the 
charge. 

10.  Because  the  court  erred  in  charging  the  jury  as  set  out  in 
the  fourteenth  and  fifteenth  subdivisions  of  the  charge. 

(Those  portions  of  the  charge  excepted  to  are  set  out  below.) 

11.  Because  the  court  refused  to  charge  the  jury,  as  requested 
by  defendant  in  writing,  before  the  charge  began,  "  If  you  find 
from  the  evidence  that  after  the  factory  stopped  work  on  Satur- 
day night,  Cobb*s  authority  ceased,  and  on  the  Saturday  night 
that  plaintiff  was  hurt,  if  you  find  from  the  evidence  that  the 
factory  stopped  work  and  Cobb's  authority  had  ceased,  and  the 
plaintiff,  with  other  girls,  had  gone  to  the  room  in  the  basement, 
where  defendant  allowed  them  to  stay,  and  that  Cobb  went  to 
that  room,  and,  in  violation  of  the  orders  of  defendant,  invited 
or  carried  the  plaintiff  and  other  girls  to  the  cloth  room  and  left 
them  there,  telling  them  to  remain  there,  and  the  plaintiff,  while 
playing,  went  out  of  that  room  into  a  passage  and  fell  into  the 
hole  made  for  the  elevator,  then  I  charge  you  that  she  would 
not  be  entitled  to  recover  in  this  case,  even  if  you  further  find 
that  the  defendant  was  negligent  in  leaving  the  hole  there." 

12.  Because  the  court  refused  to  charge,  "  If  you  find  from 
the  evidence  that  plaintiff  had  no  business  in  the  cloth  room,  or 
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in  the  passage  where  the  elevator  hole  was,  and  that  Cobb  had 
no  authority,  under  the  rules  of  the  defendant,  to  carry  her  there, 
then  in  the  eye  of  the  law  she  would  be  a  trespasser,  and  cannot 
recover  in  this  case,  even  if  you  should  find  that  the  defendant 
was  negligent." 

13.  Because  the  court  refused  to  charge,  "  If  you  find  from 
the  evidence  that  by  the  use  of  ordinary  care  the  plaintiff  could 
have  avoided  the  injury,  then  she  cannot  recover  in  this  case. 
Ordinary  care  is  that  care  which  prudent  men  exercise  in  their 
own  affairs." 

14.  Because  the  court  refused  to  charge,  "  If  you  find  from 
the  evidence  that  the  plaintiff  by  any  negligence  contributed  to 
the  injury,  then  she  cannot  recover,  even  if  you  find  that  (he 
defendant  was  negligent." 

15.  Because  the  court  refused  to  charge,  "  Negligence  is  a 
question  of  fact  for  you  to  determine ;  you  will  look  to  all  the 
evidence,  and  if  you  find  that  Cobb  put  the  plaintiff  in  a  safe 
room,  well  lighted,  and  told  her  to  remain  until  daylight,  and 
after  he  had  gone  she  went  out  of  the  room  into  a  dark  passage 
and  fell  into  the  hole,  then  you  are  to  decide  whether  this  was 
negligence  in  her  and  whether  it  contributed  to  her  falling  into 
the  hole. '  * 

16.  Because  the  court  refused  to  charge,  **  If  you  find  from 
the  evidence  that  Harris,  the  superintendent,  gave  orders  to  keep 
the  hole  protected,  and  some  co-employee,  without  the  knowledge 
of  defendant,  and  against  its  orders,  removed  the  protection,  and 
this  caused   the  plaintiff  to   be   injured,    the  plaintiff  cannot 


recover." 


17.  Because  the  court  refused  to  charge,  '*  If  you  find  that 
the  defendant  issued  orders  which  would  have  prevented  plaintiff 
from  being  injured  if  they  had  been  obeyed,  and  that  the  plain- 
tiff, or  other  co-employees,  disobeyed  their  orders  and  then  the 
plaintiff  was  injured,  she  would  not  be  entitled  to  recover,  even 
if  the  defendant  was  negligent  in  leaving  the  hole  unguarded." 

18.  Because  the  court  refused  to  charge,  "  The  rules  which 
govern  in  the  case  of  mere  children  do  not  apply  to  minors  who 
have  attained  to  years  of  discretion.  Such  minors  are  responsible 
for  their  failure  to  use  the  ordinary  degree  of  care.  It  is  for  you 
to  determine  from  the  evidence  as  to  her  age  and  intellieence, 
whether  or  not  the  plaintiff  was  a  mere  child  and  not  responsible 
for  her  conduct,  or  whether  she  was  old  enough  and  of  sufficient 
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intelligence  to  be  responsible  for  her  negligence.  Do  you  find 
that  she  was  old  enough  and  intelligent  enough  to  know  that  she 
ought  not  to  have  left  that  room  where  Cobb  put  her,  telling  her 
to  remain  there,  and  that  she  ought  not  to  have  gone  into  a  dark 
passage  with  which  she  was  not  familiar  ?*' 

The  subdivisions  of  the  charge  which  were  excepted  to  are  as 
follows  : 

[Subdivision  3.]  "  But  upon  the  supposition  that  you  might 
find  in  favor  of  the  plaintiff  some  damages,  and  not  by  way  of 
expressing  or  intimating  to  you  an  opinion  that  you  ought  to 
find  any  damages,  I  will  charge  you  upon  the  measure  of  dam- 
ages in  this  case.  You  should  come  to  the  conclusion  under  the 
principles  of  law  I  give  you  in  charge,  applying  the  evidence  to 
them,  that  she  is  entitled  to  recover.  In  the  first  place,  if  the 
injury  is  a  permanent  one,  she  is  entitled  to  recover  as  much 
damage  in  money  as  you  may  think  under  the  law  and  evidence 
she  is  entitled  to.  You  have  heard  the  physicians  testify,  and 
from  that,  and  all  other  evidence  in  the  case  applicable  to  it, 
you  may  make  up  your  minds  as  to  what  amount  would  be  rea- 
sonable and  just.  There  is  no  way  of  arriving  at  that  sort  of 
damage,  gentlemen  of  the  jury,  by  measuring  it  in  dollars  and 
cents.  It  is,  as  the  attorneys  have  told  you,  an  injury  to  the 
manhood  or  womanhood  of  the  plaintiff,  which  renders  her  less 
able  to  enjoy  life  in  all  its  respects.  You  must  judge  for  your- 
selves, under  the  evidence,  what  that  is,  and  for  that  you  must 
fix  upon  some  amount,  provided  that  you  believe  that  the  injury 
exists  now,  and  that  it  will,  in  all  probability,  forever  exist  — 
that  is,  that  it  will  affect  her,  more  or  less,  all  her  life.  If  you 
should  believe,  gentlemen  of  the  jury,  upon  the  other  hand,  that 
the  injury  is  not  of  such  a  permanent  character,  but  that  it  has 
existed  and  yet  exists,  why  then  you  would  not  be  authorized 
to  find  damages,  except  as  to  the  extent  which  the  evidence 
satisfies  your  minds  the  injury  is,  and  the  length  of  time  it  has 
and  will  exist.  There  is,  as  I  said  to  you,  no  way  of  measuring 
such  damages  in  dollars  and  cents.  It  is  left  to  the  enlightened 
conscience  of  an  impartial  jury,  taking  care  to  be  just  and  rea- 
sonable, and  not  excessive  or  oppressive." 

[4.]  **  Another  element  of  damage  is  the  pain  and  suffering 
that  she  has  endured,  if  you  believe,  from  the  evidence  that  she 
has  endured  pain  and  suffering.  That  also  is  not  to  be  measured 
in  dollars  and  cents,  but  is  left  to  your  enlightened  conscience  as 
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impartial  jurors  with  the  same  qualifications  I  gave  you  before* 
You  have  a  right  also,  gentlemen  of  the  jury,  to  allow  damages^ 
if  you  see  fit,  for  any  further  pain  or  suffering  which  the  evidence 
satisfies  your  minds  that  the  plaintiff,  from  her  condition,  must 
inevitably  suffer,  as,  for  instance,  if  you  believe  that  she  suffered 
pain  at  first,  and  that  she  suffers  it  now,  and  that  from  the  nature 
of  the  injury  she  must  continue  to  suffer  it  as  long  as  she  lives, 
you  may  add  whatever  you  think  is  right  to  your  verdict." 

[5.]  **  So  these  are  the  three  elements;  the  permanent  injury 
or  the  loss  to  her  of  her  enjoyments  of  life  or  capacity  to  enjoy 
life  in  any  respect,  or  in  every  respect,  as  the  evidence  may 
satisfy  your  minds;  the  pain  and  suffering  which  she  has  suffered, 
and  suffers  up  to  now,  if  the  evidence  satisfies  your  minds  of 
both  of  these  facts;  and  the  pain  and  suffering  which  she  wiU 
probably  suffer,  if  you  are  satisfied  of  that  from  the  nature  of 
the  injury  and  the  evidence  in  the  case." 

[6.]  ''  But  as  I  said  to  you,  whether  or  not  she  will  recover  any- 
thing at  your  hands  will  depend  upon  the  principles  of  law  which 
are  applicable  to  this  case,  and  which  principles  of  law  I  will  give 
you  in  charge,  and  to  which  you  will  apply  the  evidence.  The 
principles  of  law  are  divided  (that  is,  according  to  my  conception 
of  the  case)  into  two  kinds:  first,  in  reference  to  the  liability  of 
the  defendant  to  any  one  who  may  have  been  injured;  andf 
secondly,  to  the  liability  of  the  plaintiff  to  this  defendant  (?)  as 
one  of  its  employees." 

[7.]  '*  In  the  first  ground,  if  you  believe  from  the  evidence 
that  the  defendant  had  in  the  factory  a  place  of  danger;  if  you 
believe  there  was  an  elevator  hole  through  which  anybody  might 
have  fallen,  and  that  it  was  not  sufficiently  protected,  or  not 
protected  at  all,  at  the  time  this  injury  occurred,  then  the 
defendant  would  be  liable  to  any  one  who  was  lawfully  in  that 
house,  and  who  should  fall  through  that  hole,  and  should  not, 
from  the  evidence,  have  prevented  the  falling  by  the  exercise  of 
due  caution,  or,  as  the  law  properly  expresses  it,  ordinary  care 
and  caution." 

[8.]  "  The  next,  as  I  said,  is  in  reference  to  this  defendant's 
liability  to  this  plaintiff  as  one  of  its  employees.  To  make  you 
understand  more  fully  the  nature  of  this  relation,  I  should  state 
that  in  the  first  place  this  defendant  is  a  corporate  body,  and 
that  it  can  only  do  and  commit  acts  through  its  officers  and 
agents.     Whoever  the  evidence  satisfies  your  minds  was  in  charge 


Master  and  Servant.  29 

of  the  whole  factory,  he  was  the  first  officer  thereof ;  he  was  the 
commanding  officer  and  superior  to  all  other  persons,  whether 
other  officers  or  laborers.  He  stands  in  the  place  of  the  cor- 
poration, and  under  him  are  all  other  grades,  whether  they  come, 
or  were,  first,  second  or  third  to  him,  and  that  the  evidence  satis- 
fies your  minds  were  in  authority  there." 

[9.]  **  Well,  in  reference  to  this  particular  case,  if  you  believe 
from  the  evidence  that  the  plaintiff  was  one  of  the  employees  of 
that  factory,  and  that  Mr.  Cobb  (I  believe  is  his  name)  was 
present,  was  in  command  over  her  and  commanded  her,  and  he 
himself  was  a  subordinate  officer  of  the  highest  officer  in  charge 
of  the  factory ;  and  that  it  was  the  custom  of  the  factory,  recog- 
nized by  the  highest  officer  in  charge  of  the  factory,  to  allow 
these  children  or  minor  employees  to  remain  all  Saturday  night 
until  morning,  and  that  Mr.  Cobb  took  these  children,  for  their 
better  protection,  up  into  another  part  of  the  factory  and  left 
them  there  until  daylight,  and  that  while  they  were  so  left  there, 
that  this  plaintiff  was  one  who  was  left  there,  and  that  she  fell 
through  the  elevator  hole;  if  you  believe  from  the  evidence 
there  was  such  a  one  there,  and  that  she  could  not  have  prevented 
that  by  the  exercise  of  ordinary  care  and  caution,  then  the 
defendant  would  be  liable  to  her  for  whatever  damages  she  has 
sustained,  provided  always,  that  you  should  believe,  for  this  is 
for  you  alone  to  consider,  that  having  this  elevator  hole  there 
was  an  act  of  negligence  on  the  part  of  defendant." 

[10.]  "  Negligence  under  our  law  is  a  question  of  fact  for  the 
determination  of  the  jury.  If  you  do  not  believe  that  this  ele- 
vator hole  was  an  act  of  negligence,  or  rather  leaving  of  it  in  the 
condition  which  the  evidence  satisfies  your  minds  it  was  in,  was 
an  act  of  negligence,  why  then  you  cannot  find  for  the  plaintiff." 

[11.]  "  Because  you  must  believe,  in  order  to  make  the  defend- 
ant liable,  that  it  has  been  guilty  of  an  act  of  negligence,  and  in 
the  second  place,  that  the  plaintiff  is  only  entitled  to  recover 
because  she  has  been  injured  by  reason  of  the  act  of  negligence 
upon  the  part  of  the  defendant,  which  she  could  not  have  avoided 
by  ordinary  care  and  caution,  or  which  she  did  not  contribute  to 
by  her  own  negligence." 

[12.]  "  Now,  upon  this  point  I  charge  you,  if  she  could  have 
avoided  it  by  ordinary  care  and  caution,  and  fell,  she  could  not 
recover,  or,  as  I  have  charged  you,  that  if  she  contributed  to  it 
by  her  own  negligence,  she  could  not  recover.     Upon  the  point 
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of  contributing,  like  all  others,  it  is  a  question  of  fact  for  you  to 
consider  whether  she  contributed  to  this  negligence,  and  was 
guilty  of  any  act  of  contributory  negligence  which  caused  her 
fall ;  whether  she  did  that  or  not,  you  must  look  at  it  from  the 
circumstances  of  the  case.  You  must  look  at  her  age,  you  must 
look  to  her  sex,  you  must  look  to  the  condition  of  her  employ- 
ment and  the  necessity  of  her  remaining  there  during  the  night/* 

[13.]  **  I  say  you  must  take  everything  of  the  nature  under 
the  evidence  into  consideration,  because  they  make  one  of  the 
principal  elements  of  the  case  for  your  consideration  by  which 
you  are  to  test,  or  in  part  to  test,  having  reference  to  all  the 
evidence,  whether  she  was  guilty  of  contributory  negligence. 
As  to  her  age,  if  the  evidence  satisfies  your  mind  that  she  was  a 
minor,  and  if  a  minor,  how  old,  then  see  if,  under  the  circum- 
stances in  which  she  was  situated,  you  will  charge  her  with  hav- 
ing contributed  by  her  own  negligence  to  this  act.  If  you  do, 
why  she  cannot  recover  under  the  rules  of  law.  If  you  do  not, 
why  then  she  can  recover  such  damages  as  you  may  choose  to- 
allow  her  under  the  rules  of  law  I  have  given  you  in  charge." 

[14.]  **  The  defendant  invokes  the  rule  of  law  that  there  can 
be  no  recovery  of  a  master  for  an  injury  that  may  have  been 
caused  to  an  employee  by  a  co-employee.  This  is  the  general 
rule,  but  there  are  some  exceptions  to  it.  One  is,  where  a 
co-employee  is  in  the  master's  place,  so  as  to  have  the  right  ta 
command  the  employees  under  him,  and  he  does  so  command  in 
a  matter  connected  with  the  master's  business,  and  an  employee 
thus  commanded  obeys,  and  in  that  obedience  an  injury  follows. 
Another  is  of  a  co-employee,  by  whose  negligence  the  injury- 
occurred,  and  who  is  engaged  in  the  running  of  machinery:  for 
instance,  the  person,  whoever  he  may  have  been,  that  had  in 
charge  the  running  of  the  elevator  and  the  protection  from  it  of 
other  persons;  you  will  have  to  refer  to  these  two  exceptions.*" 

[15.]  "I  have  stated  to  you  in  order  to  arrive  at  your  con- 
clusions from  the  evidence  as  to  whether  the  injury  that  occurred 
to  this  plaintiff  and  caused  by  the  negligence  of  a  co-employee, 
who  comes  within  these  exceptions;  if  not  within  these  excep- 
tions, and  the  plaintiff  here  had  arrived  at  the  years  of  discretion, 
so  that  in  the  minds  of  the  jury  she  would  be  responsible  for  her 
acts  as  other  persons  would  be,  the  jury  would  have  to  treat  her 
as  being  under  the  general  rule  of  employees  and  co-employees,, 
and  could  not  find  for  her." 
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The  motion  was  overruled  and  defendant  excepted. 

Hopkins  &  Glenn,  for  plaintiff  in  error. 

Hoke  Smith,  for  defendant  in  error. 

Jackson^  Ch.  J.  —  The  controlling  question  made  in  this  case 
is,  whether  a  minor  girl,  just  fifteen,  can  recover  from  a  manu- 
facturing company  damages  for  a  fall  through  an  unprotected 
hole  made  for  an  elevator  during  its  construction,  when  she  was 
left  Sunday  morning  at  three  o'clock  in  an  unlocked  room  within 
five  feet  of  the  elevator,  by  orders  of  the  boss  over  the  room 
where  she  and  other  girls  worked,  it  being  the  custom  of  the 
company  to  keep  the  girls  at  work  Sunday  morning  to  that  hour, 
and  to  allow  them  to  remain  in  the  factory  until  daylight  to  go- 
home. 

The  charge  of  the  court  below  and  the  refusals  to  charge  make 
this  question  when  analyzed  and  applied  to  the  facts  of  the  case. 
It  becomes,  therefore,  wholly  unnecessary  to  consider  in  detaiL 
all  the  segments  into  which  the  charge  is  cut,  from  beginning  to 
end,  in  the  hope  seemingly  to  find  some  rotten  wood  somewhere 
in  the  block,  or  to  consider  each  of  the  various  requests  to 
charge  spread  out  apparently  like  a  net  to  catch  something. 

As  a  whole,  the  charge  and  refusals  to  charge,  or  modifications 
of  the  requests  asked,  give  the  law  of  the  case  correctly  to  the 
jury,  and  the  facts  sustain  the  verdict  they  have  rendered,  in  the 
opinion  of  a  majority  of  the  court. 

I.  A  corporation  acts  only  through  agents,  and  unless  responsi> 
ble  for  their  acts  is  wholly  irresponsible.  The  agent  who  repre- 
sents the  corporation  as  master  over  other  employees  for  the 
time  is  in  the  shoes  of  the  corporation,  and  whether  they  fit  him, 
and  he  wears  them  with  propriety  or  not,  is  their  concern,  for 
the  reason  that  the  corporation  employs  him,  and  puts  others 
under  him  as  a  skilled  and  prudent  manager.  It  is  negligent  if 
it  fails  to  employ  such  a  one,  because  those  others  under  him 
must  be  subject  to  his  orders,  and  obey  his  directions,  or  the  great 
purpose  and  end  of  their  creation,  to  wit,  organized  and  system- 
atic labor  and  its  fruits,  are  at  an  end.  If,  from  the  negligence 
of  this  ^2^^z5{-m aster,  this  locum  tenens  unmixed  with  negligence 
of  his  own,  another  servant  or  employee  of  the  corporation  is 
hurtt  it  must  logically  follow  that  the  corporation  is  responsible, 
or  it  can  be  held  responsible  for  no  carelessness  at  all.  From  the 
president  and  general  superintendent  down  to  the  smallest  child 
who  labors  day  or  night,  all  the  servants  of  this  creature  of  the 
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law,  this  impersonal  entity,  are  co-employees,  differing  only  in 
the  character  of  their  work  and  the  amount  paid  them  for  it.  If 
no  co-employee  can  recover  for  the  negligence  of  another,  it 
must  follow  that  no  servant  of  a  corporation  can  recover  from  it, 
no  matter  what  it  does,  for  it  does  nothing  except  by  an 
employee.  It  would  be  thus  to  except  corporations  from  the 
rule  that  a  master  is  responsible  to  his  employee  for  torts  and 
careless  and  reckless  disregard  of  life  and  limb.  It  would  be  to 
endow  the  artificial  person  with  powers  which  no  natural  person 
can  possess,  and  to  grant  that  artificial  creature  immunites  which 
no  one  of  its  creators  can  enjoy  himself.  It  is  not  sound  sense 
or  good  policy.     It  cannot  be  good  law. 

2.  But  when  these  minor  servants  of  the  grand  head,  the  cor- 
poration, are  children,  who  can  have  no  access  to  the  great 
managers,  who  can  receive  no  instructions  from  them,  but  who 
look  alone  and  must  look  alone  to  him  under  whom  they  par- 
ticularly work,  and  from  whose  lips  alone  the  orders  and  behests 
of  the  corporation  ever  reach  their  ears,  it  seems  to  us  simply 
monstrous  to  hold  that  for  the  wrongs  and  negligence  of  these 
lords  of  theirs  they  cannot  recover,  because  their  lesser  lords 
violated  orders  which  superior  magnates  had  given  to  them. 

It  makes  no  difference,  therefore,  in  this  case,  whether  Cobb, 
the  man  under  whom  they  worked  that  night,  violated  his 
superior's  orders  or  not.  The  children  looked  to  him.  Him 
they  must  obey  or  lose  their  places.  Nor  does  it  vary  the 
question  that,  after  working  hours  were  over,  another  servant  of 
the  corporation,  a  watchman,  had  charge  generally  of  the  factory, 
and  that  he  and  Cobb  had  some  altercation  about  the  latter's 
putting  the  girls  in  that  room.  They  were  put  in  there  by  the 
person  to  whom  they  were  accountable.  Besides,  the  watchman 
yielded  to  Cobb  and  permitted  them  to  be  taken  to  the  cloth 
room,  and  when  the  matter  thus  terminated  between  the  supe- 
riors, is  It  right  to  lay  blame  upon  the  children  ?  The  reason  and 
sense  of  the  matter,  it  strikes  us,  is  to  lay  the  blame  of  their 
going  to  the  room  to  Cobb,  their  special  overseer,  with  the  final 
acquiescence  of  the  watchman,  rather  than  to  the  children.  It 
is  law,  too,  as  we  understand  it.  The  whole  reason  on  which 
the  liability  of  the  master  for  injury  to  his  servant  for  careless- 
ness of  a  co-employee  who  rules  for  the  time  rests,  is  that  the 
master  was  negligent  in  employing  an  incompetent  agent.  The 
negligence  must  be  traced  to  the  master  and  put  on  him ;  and  it 
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is  put  on  him  when  he  is  careless  in  selecting  subordinates  who 
are  intrusted  with  the  care  of  others.  If  the  rule  of  the  company 
was  to  keep  the  children  in  the  basement,  and  Cobb  did  not 
obey  it,  he  was  unfit  for  his  trust  when  the  watchman  reminded 
him  of  that  rule ;  if  the  watchman  was  clothed  with  power  to  rule 
Cobb,  and  he  did  not  do  it,  but  surrendered  his  authority,  and 
yielded  to  Cobb  in  violating  the  rule,  he  was  incompetent.  So 
that  in  either  event,  the  negligence  finds  its  source  at  last  in  the 
want  of  careful  selection  in  the  appointing  power  of  the  corpora- 
tion, its  president  or  superintendent,  which  is  always  that  negli- 
gence which  binds  the  master  in  case  an  employee  is  hurt  by 
another  employee  who  is  his  superior  over  any  branch  of  business. 

3.  Nor  does  it  matter,  we  think,  that  the  children  played  in 
the  room  at  hide  and  seek,  and  the  plaintiff  stepped  out  of  the 
door  to  hide  behind  it,  and  fell  in  the  hole.  It  was  a  natural 
supposition  that  they  would  while  away  the  remaining  hour  or 
two  before  day.  It  was  gross  negligence  in  those  who  put  them 
in  the  room  not  to  warn  them  of  the  pit-fall  just  out  of  the  door. 
It  was  equal  negligence  to  leave  such  a  hole  with  nothing  around 
it  to  protect  unwary  feet  from  an  awful  fall.  The  court  left  that 
question  of  negligence,  under  all  the  facts  and  circumstances,  to 
the  jury,  having  regard  in  respect  to  contributroy  negligence  on 
the  part  of  the  plaintiff,  to  her  age,  her  entire  ignorance  of  her 
danger,  the  short  time  (only  two  weeks)  in  which  she  had  been  con- 
nected with  the  factory,  and  we  cannot  say  that  in  so  leaving  it 
there  was  error,  as  negligence  is  always  a  question  for  the  jury; 
nor  can  we  say  that  the  finding  of  the  jury  is  not  supported  by 
sufHcient  proof  to  uphold  it. 

Whilst  wise  policy  will  beckon  to  this  State  all  capital  which 
may  seek  investment  in  manufacturing  industries  of  all  sorts,  and 
should  encourage  its  co-operative  force  in  granting  liberal  cor- 
porate powers,  privileges  and  immunities,  yet  the  sound  limbs 
and  lives  of  the  children  of  the  State  must  not  be  left  unpro- 
tected. If,  in  greediness  for  gain,  the  sanctity  of  the  Sabbath 
be  violated  by  keeping  them  at  labor  until  three  o'clock  Sundaj** 
morning,  an  hour  too  late  and  dark  for  young  girls  to  go  imme- 
diately to  their  homes,  according  to  the  judgment  and  custom  of 
this  company  itself,  and  if,  in  consequence  of  impracticability  of 
their  then  leaving  for  home,  they  be  permitted  to  remain  until  the 
broad  light  of  the  Lord's  day  shine  on  their  way,  the  corporation 
must  see  to  it  that  the  agents,  whom  it  employs  to  protect  and 
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guard  them,  be  careful  to  make  them  safe  while  within  its  cur> 
tilage,  else  it  were  better  that  the  girls  risk  the  rough  and  dark 
streets  without,  than  the  deeper  and  ruder  holes  within  the  walls^ 
of  the  factory. 

Judgment  affirmed. 

Speer,  J.,  concurred,  but  furnished  no  written  opinion. 

Crawford,  J.,  dissented  in  a  separate  opinion. 


WHATLEY  V.  BLOCK. 

Supreme  Couri^  Georgia^  October  Term,  iSg4. 
[Reported  in  95  Ga.  15.] 

EMPLOYEE  FALLING  DOWN  ELEVATOR  SHAFT  —  BURDEN  OF  PROOF 
—  NONSUIT.  —  Irrespective  of  the  question  whether  the  plaintifiF  might  or 
might  not,  by  the  exercise  of  ordinary  care,  have  avoided  failing  into  the 
elevator  shaft,  inasmuch  as  the  evidence  failed  to  show  that  there  wa»aoy 
negligence  on  the  part  of  the  defendant,  the  judgment  of  nonsuit  was^ 
right  (i). 
(Syllabus  by  the  court,) 

Appeal  from  City  Court  of  Atlanta.    Judgment  affirmed. 

R.  J.  Jordan,  for  plaintiff. 

P.  L.  Mynatt  &  Son,  for  defendant. 

Simmons^  Ch«  J.  —  This  was  an  action  by  a  servant  against  a 
master  for  personal  injuries  received  in  the  course  of  his  employ- 
ment. The  declaration  alleged  various  acts  of  negligence  on  the 
part  of  the  master.  As  this  is  not  a  case  against  a  railroad  com- 
pany, the  general  law  governing  master  and  servant  applies,  and 
the  presumptions  are  all  in  favor  of  the  master,  and  the  burden 
of  overcoming  them  by  evidence  is  upon  the  plaintiff.  In  this 
class  of  cases  the  master  is  not  liable  to  the  servant  for  the  negli- 
gence of  a  co-servant  unless  it  be  shown  that  the  master  employed 

I.  In  Schmidt  v,  Bix>ck,  76  Ga.  823  chinery  of  the  elevator  itself,  as  a  neg- 

<i886),  it  was  held  that:  '*  While  the  ligent  act  of  his,  and  ignorance  thereof 

original  declaration  in  this  case  was  by  the  plaintiff,  as  the  cause  of  the  in- 

confased  and  not  as  plain  and  distinct  jury."     Judgment    on    demurrer    re- 

as  the  law  requires,  yet  the  amendment  versed^    Schmidt  brought  suit  against 

does  set  up  clearly  two  causes  of  action,  Blocic,  his  employer,  for  injuries  sus- 

in  that  it  alleges  both  improper  and  tained  by  the  fall  of  a  barrel  of  syru|> 

negligent  rules  by  defendant  for  work-  or  molasses  caused  by  negligent  and 

ing  the  elevator  where  the  injury  sued  premature  starting  of  elevator  in  de- 

for  occurred,  and  the    defective   ma-  fendant's  factory. 
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such  co-servant  with  knowledge  that  he  was  careless  or  incom- 
petent, or  retained  him  in  the  service  after  his  unfitness  was 
discovered.  No  allegation  that  the  master  was  at  fault  in  this 
respect  is  made  in  the  declaration.  We  have  carefully  read  the 
evidence  in  the  record,  and  in  our  opinion  the  plaintiff  totally 
failed  to  establish  by  his  evidence  any  of  the  allegations  of  negli- 
gence made  in  the  declaration.  There  was  some  evidence  of 
negligence  on  the  part  of  a  co-employee  in  moving  the  elevator 
without  notice  to  the  plaintiff,  but  this  we  have  shown  is  not 
imputable  to  the  master.  As  to  the  absence  of  a  railing  around 
the  hole  in  the  floor  through  which  the  elevator  passed,  there 
was  no  evidence  that  such  a  railing  was  necessary  in  order  to 
perform  the  work  with  safety.  No  general  rule  or  custom  in 
regard  to  placing  such  railings  around  other  elevators  of  the 
same  class  was  shown,  so  as  to  charge  the  msater  with  notice 
that  it  was  proper  and  necessary  to  do  so.  "A  custom  with 
reference  to  the  adoption  of  certain  safeguards  in  a  given  business 
must  be  so  general  that  it  is  presumed  that  the  defendant  had 
knowledge  of  it,  in  order  to  make  him  liable  for  neglecting  to 
provide  the  same."  14  Am.  &  Eng.  Encyc.  of  Law,  pp.  903, 
904.  Besides,  if  the  absence  of  a  railing  rendered  the  work  dan- 
gerous, the  servant  knew  it  as  well  as  the  master;  and  it  is  an 
established  principle  of  law  that  the  servant  takes  upon  himself 
the  hazard  of  all  known  dangers  connected  with  the  service.  Of 
course  if  by  want  of  ordinary  care  he  fell  into  the  hole,  knowing 
it  was  there,  he  could  not  recover.  The  evidence  failed  to  show 
that  the  master  was  guilty  of  negligence  in  not  promulgating 
rules  for  the  government  or  running  of  the  elevator.  It  was  not 
shown  that  such  rules  were  necessary,  or  if  necessary,  what  were 
the  proper  rules  for  this  purpose ;  nor  was  it  shown  that  there 
was  a  general  custom  on  the  part  of  other  persons  owning  ele- 
vators to  promulgate  rules  for  their  government.  After  a  careful 
consideration  of  the  case,  we  are  forced  to  the  conclusion  that 
the  court  was  right  in  awarding  a  nonsuit. 
Judgment  affirmed. 

FALL  OF  LUMBER  FROM  TRUCK  AND  EMPLOYEE  IN- 
JURED—FELLOW-SERVANT—ASSUMPTION OF  RISK.— 
In  HAZLEHURST  V.  THE  BRUNSWICK  LUMBER  CO.,  94  Ga. 
535  (AP^^^  ^^94)*  judgment  of  nonsuit  in  the  Glynn  Superior 
Court  was  affirmed^  the  facts  of  the  case  being  as  follows:     Plaintiff 
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was  employed  by  the  defendant  to  drive  a  mule  hitched  by  a  rope 
to  a  truck  used  to  haul  lumber.  While  so  engaged  and  (as  he 
claimed)  without  fault  on  his  part,  the  lumber  fell  from  the  truck 
against  him,  breaking  his  leg.  He  alleged  that  the  truck  was 
defective,  inadequate  and  unsuited  to  the  purpose,  and  that  it  was 
improperly  loaded.  It  was  eight  feet  long  and  three  feet  wide,  and 
the  lumber  on  it  was  thirty  feet  long  and  eight  by  ten  inches  in 
width  and  thickness.  It  was  loaded  five  tiers  high  on  the  truck, 
which  was  too  short  to  haul  that  length  of  timber.  He  had  been 
employed  in  this  work  about  three  weeks.  He  did  not  know  it  was 
dangerous  to  haul  lumber  of  that  length  and  size  on  that  length  of 
truck.  There  were  longer  and  wider  trucks  at  the  mill,  but  they 
could  not  be  used  on  account  of  the  lumber  being  piled  so  near  the 
track.  The  usual  length  of  lumber  hauled  on  the  trucks  previously 
was  twelve  to  fifteen  feet.  He  had  never  hauled  lumber  as  long  as 
this.  This  was  the  second  load  of  long  lumber.  He  had  nothing 
to  do  with  the  loading;  four  other  hands  were  doing  that.  Both 
he  and  they  were  under  the  direction  and  control  of  a  boss  who 
was  not  present  when  this  load  was  put  on,  nor  when  the  injury 
occurred.  One  witness  testified  that  defendant's  trucks,  though 
such  as  were  commonly  used  in  that  section  of  the  country,  were 
not  properly  constructed  or  loaded;  that  trucks  for  hauling  lumber 
should  have  a  turn-table  on  them  so  that  the  load  could  be  turned 
without  turning  the  truck;  that  a  load  of  lumber  on  any  kind  of 
truck  should  be  bound  down  with  a  chain  or  rope  to  keep  it  from 
falling,  etc.  Brown  &  Willcoxson  appeared  for  plaintiff  in  error; 
Goodyear  &  Kay,  for  defendant  in  error.  The  decision  (as  per 
the  official  syllabus  to  the  report)  was  as  follows:  ^*The  evidence 
showing  that  the  danger  of  the  work  in  which  the  plaintiff  was 
voluntarily  engaged  must  have  been  as  obvious  to  himself  as  to  his 
employer;  that  there  was  no  emergency  requiring  him  to  expose 
himself  to  the  danger;  and  that,  if  free  from  fault  himself,  the  neg- 
ligence, if  any,  which  resulted  in  his  injury  was  that  of  a  fellow- 
servant,  he  was  not  entitled  to  recover,  and  the  court  was  right  in 
granting  a  nonsuit.     Judgment  affirmed." 

FALL  OF  PART  OF  MACHINERY  —  DEFECTIVE  APPLI- 
ANCE—KNOWLEDGE OF  DEFECT  —  MASTER  NOT  LIA- 
BLE.— In  NELLINQv.  THE  INDUSTRIAL  MANUFACTURING 
CO.,  78  Ga.  260  {October  Term,  1886),  judgment  for  defendant  in 
the  City  Court  of  Richmond  county  was  affirmeA  Plaintiff's  motion 
for  new  trial  was  made  on  ground  of  erroneous  charge  to  jury,  that 
verdict  was  against  evidence,  and  as  to  impeaching  verdict,  etc. 
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The  rulings  of  the  court  are  stated  in  the  official  syllabus  to  the 
report  as  follows: 

"  I.  Jurors  cannot  impeach  their  verdict,  and  affidavits  by  mem- 
bers of  the  jury  or  of  counsel  as  to  their  sayings  after  dispersing, 
cannot  be  received  for  that  purpose. 

'*  2.  Where  a  jury  were  considering  a  case  late  on  Saturday  even- 
ing, it  was  improper  for  the  bailiff  to  inform  them  that  court  was  about 
to  adjourn,  and  that  unless  they  made  a  verdict  soon,  they  would 
be  kept  over  until  ten  o'clock  the  following  Monday  morning;  but 
where  it  appeared  that  this  information  was  not  given  as  coming 
from  the  court,  and  the  affidavit,  which  was  the  only  evidence  of 
the  fact,  was  not  positive,  but  was  made  '  subject  to  correction; ' 
and  where  the  jurors  must  have  known  the  lateness  of  the  hour  and 
the  necessity  of  adjourning  over  Sunday;  and  where,  at  the  same 
time,  an  envelope  was  given  them  in  which  to  seal  their  verdict 
when  reached;  a  new  trial  will  not  be  required,  although,  in  fact, 
the  court  had  stated  to  Counsel,  in  the  absence  of  the  jury,  the 
probable  necessity  of  an  adjournment  until  Monday. 

•'  3.  Where  a  servant  is  employed  upon  some  work  which,  equally 
within  the  knowledge  of  the  master  and  servant,  is  of  a  dangerous 
nature,  the  master  is  not  liable  for  the  consequences  of  an  accident 
occurring  to  the  servant  in  the  course  of  that  employment,  unless 
there  be  negligence  on  the  part  of  the  master,  and  the  absence  of 
rashness  on  the  part  of  the  servant.  A  servant  is  bound  to  exercise 
his  own  skill  and  judgment,  so  as  to  protect  himself  in  the  course 
of  his  employment,  and  the  master  is  not  regarded  generally  as 
warranting  his  safety.  He  is  himself  bound  to  exercise  proper  care, 
and  cannot  claim  indemnity  from  the  master  for  an  injury  resulting 
to  him  which  might  have  been  prevented  if  he  had  himself  been 
reasonably  vigilant.  [Citing  Central  R.  R.  Co.  v.  Haslett,  74  Ga. 
59*  ]  if)  '^^^  verdict  in  this  case  was  not  contrary  to  law  or  the 
evidence." 

The  Nelling  case,  supra^  was  an  action  by  a  mechanic  against 
his  employer  for  personal  injuries  sustained  in  removing  and  placing 
in  proper  position  a  machine  on  which  he  had  been  working  out  of 
doors  and  upon  which  he  was  about  to  work  again  when  it  had  been 
removed  into  the  house  and  was  properly  adjusted  so  as  to  be  used. 
It  fell  when  he  was  endeavoring  to  place  staves,  under  its  legs  so 
that  the  treadle  by  which  it  was  run  might  have  room  to  operate- 
and  parts  of  two  of  his  fingers  were  cut  off  by  the  blade  attached, 
as  he  alleged  and  proved,  in  consequence  of  the  springs  which  kept 
it  in  place  being  too  weak  and  old  to  hold  it.  He  testified  that  he 
knew  nothing  of  any  defect  in  the  machinery,  and  that  the  agent  of 
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the  company  who  was  present  when  the  removal  took  place  and 
directed  and  superintended  it  gave  him  no  information  of  the  exist- 
ence of  any  defect  in  the  particulars  named.  The  trial  court 
charged  the  jury,  at  defendant's  request,  that  "  if  the  plaintiff  was 
in  charge  of  this  machine  for  the  purpose  of  managing  it  and  work- 
ing with  it,  it  was  his  duty  to  discover  any  defect  and  report  it  to 
his  superior,  which  if  he  failed  to  do,  or  if  he  did  so,  and  continued 
to  work  with  the  machine,  he  cannot  recover." 


NOTES  OF  CASES  ARISING  OUT  OF  INJURIES  SUSTAINED  BT 

FALLING  OBJECTS. 

J*4ill  of  masonry  work. 

In  Keith  v.  The  Walker  Iron  &  Coal  Co.,  8i  Ga.  49  (1888),  it  was  held  that 
**  a  corporation  building  a  structure  composed  io  part  of  brick-work  and  in  part 
of  wood-work,  is  not  responsible  for  the  fall  of  the  masonry  upon  the  carpenter 
whereby  he  was  killed,  if  due  care  was  exercised  in  selecting  the  mason,  and  if 
there  was  no  reason  why  he  should  not  be  fully  trusted  as  an  expert  in  his  busi- 
ness, though  his  work  proved  defective,  and  the  carpenter  thereby  lost  his  life; 
the  two  workmen  being  co-employees  of  a  common  master  and  co-operating  in 
their  respective  departments  of  labor  to  a  common  end,  to  wit,  the  erection  and 
completion  of  the  contemplated  structure."  Judgment  of  nonsuit  in  the  Dade 
Superior  Court  affirmed. 

Fall  of  shaft  and  pulleys. 

In  The  Dartmouth  Spinning  Company  v,  Achord,  84  Ga.  14  (December, 
1889),  machinist  in  defendant's  employ  injured  by  fall  of  shaft  and  pulleys, 
judgment  in  the  Richmond  Superior  Court  was  reversed.  The  syllabus  to  the 
official  report  states  the  case  as  follows:  *'  A  machinist  employed  by  a  corpora- 
tion in  its  factory,  not  to  use  machinery,  but  to  keep  it  in  good  order,  and  hav- 
ing knowledge  that  some  of  it  is  imperfect,  and  that  employees  cannot  be  relied 
upon  to  prevent  it  from  becoming  dangerous  for  lack  of  oil,  takes  the  risk  of 
discovering  the  condition  of  the  machinery  at  the  time  he  attempts  to  repair  it, 
such  risk  being  incident  to  his  vocation.  The  incompetency  or  negligence  of 
other  employees,  or  of  officers  or  agents  of  the  corporation,  resulting  in  patting 
the  machinery  out  of  order  and  rendering  it  dangerous,  will  not  reader  the  cor- 
poration liable  for  an  injury  which  he  sustains  in  handling  the  machinery  whilst 
engaged  wthout  their  assistance  in  repairing  it." 

Fall  of  telegraph  pole,  v 

In  Western  Union  Telegraph  Co.  v,  Jenkins,  92  Ga.  398  (1893),  the  official 
syllabus  states  the  case  as  follows:  *'  The  declaration  set  forth  a  cause  of  action 
against  the  telegraph  company,  the  same  alleging  that  the  plaintiff's  husband, 
an  employee  of  the  company,  was  killed  without  fault  or  negligence  on  his 
part  and  wholly  by  the  fault  and  negligence  of  the  company,  the  homicide  being 
caused  by  the  falling  of  a  rotten  pole  which  he  had  climbed  in  the  performance 
of  the  dudes  of  his  employment  and  its  defective  condition  being  uoknown  to 
him.    If  the  declaration  was  defective  in  matter  of  form  In  failing  to  allege 
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that  the  company's  negligence  consisted  in  keeping  the  pole  in  ase,  either  with 
knoirledge  of  its  condition  or  negligently  without  knowledge,  this  was  a  matter 
for  special  demurrer.  The  declaration  being  good  in  substance,  the  court  did 
not  err  in  overruling  a  general  demurrer  thereto.*'  Judgment  in  City  Court  of 
Richmond  county  was  affirmed. 

Fall  of  vtall  upon  employee. 

In  Allen  v.  The  Augusta  Factory,  83  Ga.  76  (November,  1888),  it  was  held 
that  **  it  was  not  criminal  negligence  in  a  corporation  not  to  give  warning  to 
the  master  machinist  employed  in  their  establishment  that  there  was  danger  of 
fire  in  the  gas-room,  or  that  there  was  danger  that  the  wall  or  walls  would  fall 
in  case  fire  occurred.  It  not  being  alleged  that  he  was  ignorant  of  the  danger  or 
of  the  causes  which  produced  it."  Action  for  damages  for  death  of  plaintiff's 
husband,  caused  by  fall  of  wall  of  gas-room  while  he  was  trying  to  break  down 
door  of  room  as  ordered.  Judgment  for  defendant  in  the  Richmond  Superior 
Court  affirmed. 


BIBB  MANUFACTURING  COMPANY  V.  TAYLOR 

(BY  NEXT  FRIEND). 

Supreme  Courts  Georgia^  October  Term^  ^^94- 

[Reported  in  95  Ga.  615.] 

:minor  employee  injured  by  revolving  cog-wheels  — warn, 
ing  of  danger  —  instructing  employee  —  erroneous 

CHARGE.  —  I.  Where  a  part  of  a  machine  consisted  of  very  rapidly 
revolving  cog-wheels,  the  danger  from  which  would  be  obvious  even  to  a 
child  of  ordinary  capacity,  and  an  infant  employee,  who  was  such  a  child, 
had  been  repeatedly  and  distinctly  warned  of  the  danger  and  told  that  the 
cogs  would  cut  off  his  finger  or  his  hand  if  caught  therein,  it  was  not  indis- 
pensable to  the  sufficiency  of  the  warnings  that  it  should  have  been  further 
pointed  out  to  the  child  exactly  wherein  the  danger  consisted,  or  explained 
to  him  how  his  hand  would  be  injured  by  the  operation  of  the  cog-wheels  (i). 

I.  Minor  employee  injured  by  machinery  to  work  on  the  machine  which  did  the 

—  Knowledge  of  danger  —  Question   for  injury,  that  it  was  large  and  heavy, 

fury,  —  In  Wynne  v,  Conklin,  86  Ga.  that  a  boy  of  his  size  and  age  was  not 

40  (i8go),  plaintiff's  fingers  injured  by  able  successfully  to   operate    it,  that 

machinery,  the  syllabus  by  the  court  boys  in  the  shop  were  allowed,  when 

states  the  case  as  follows-  "  Whether  not  at  work  for  the  defendant,  to  use 

the  plaintiff,  a  boy  of  thirteen  years,  it  in  making  things  they  desired,  and 

employed  by  the  defendant  to  work  in  that  on  the  occasion  of  the  injury  the 

a  tin  shop,  was  of  sufficient  age  and  plaintiff  had  finished  his  work  and  in 

capacity  to  appreciate  his  hazard  and  the   presence  of  the  foreman  of  the 

provide  against  danger,  is  for  the  con-  shop  was  cutting  out  a  trinket  for  him 

sideratioo  of   the  jury;   it  appearing  self  on  the  machine."    Judgment  of 

that,  several  times  previous  to  the  in-  nonsuit  reversed, 
jury  complained  of,  he  had  been  put 


ti 
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2.  The  court  having  charged  to  the  effect  that  the  warnings  would  not  be 
sufficient  unless  they  went  to  the  extent  which  has  been  indicated  in  the 
preceding  note,  this  was,  in  a  case  where  the  overwhelming  preponderance 
of  the  evidence  showed  full  dilligence  on  the  part  of  the  defendant  in  all 
respects,  such  error  as  to  require  the  granting  of  a  new  trial. 
{Syllabus  by  the  court,) 

Appeal  from  Bibb  Superior  Court.  The  case  is  stated  in  the 
opinion.    Judgment  reversed. 

Hardeman,  Davis  &  Turner,  for  plaintiff  in  error. 

Ryals  &  Stone,  for  defendant  in  error. 

Atkinson^  J.  —  The  plaintiff  as  the  next  friend  of  his  minor 
son,  brought  an  action  against  the  defendant  for  personal  injuries 
alleged  to  have  resulted  to  his  son  in  consequence  of  the  negli- 
gence of  the  defendant  in  failing  to  inform  the  child  of  the  dan- 
gerous character  of  certain  machinery  about  which  he  was  put  to 
work  in  the  defendant's  factory,  in  consequence  of  which  failure 
to  inform  the  boy  of  the  dangerous  character  of  the  machinery, 
he  was  injured.  The  evidence  was  somewhat  conflicting  as  to 
the  age  of  the  boy,  though  the  greater  weight  of  it  seems  to  fix 
his  age  at  about  eight  years.  His  father  knew  that  he  was  to  be 
employed,  or  was  employed  by  the  defendant  in  its  factory; 
knew  of  the  character  of  the  businesss  in  and  about  which  he  was 
employed;  and  the  testimony  shows,  though  the  minor  himself 
stated  to  the  contrary,  that  the  child  had  been  repeatedly  advised 
by  various  employees  of  the  defendant,  including  the  assistant 
superintendent  who  was  immediately  in  charge  of  the  depart- 
ment in  which  the  boy  was  employed,  as  to  the  danger  attendant 
upon  a  negligent  attention  to  his  business  connected  with  the 
machinery.  It  was  shown  that,  notwithstanding  these  repeated 
warnings,  the  boy  was  accustomed,  in  his  spirit  of  idle  playful- 
ness, to  manipulate  various  cog-wheels  connected  with  the 
machine.  He  was  at  work  upon  the  machine,  cleaning  out  trash 
that  had  accumulated  in  the  cogs  of  the  machine  by  which  he 
was  injured.  The  testimony  of  the  minor's  father  who  brings 
this  suit,  was  to  the  effect  that,  while  not  especially  bright,  he 
was  a  child  of  ordinary  intelligence  and  capacity.  It  appears 
that  he  was  furnished  with  a  stick  and  a  piece  of  waste  and 
instructed  how  to  use  them  in  getting  the  machinery  cleaned. 
There  was  no  evidence  that  he  did  not  know  of  the  dangerous 
character  of  the  machine,  or  that  he  was  not  of  sufficient  capacity 
to  have  performed   his  work  without  injury,   if   he  had   been 
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attentive  to  his  duties.  The  question  in  the  case  turned  upon 
whether  the  master  had  exercised  ordinary  care  in  instructing  the 
minor  as  to  the  uses  of  the  machinery  and  the  dangers  incident  to 
his  employment  in  connection  therewith.  There  was  abundant 
evidence  of  the  fact  that  he  had  been  repeatedly  advised  that 
the  machine  was  dangerous,  and  that  he  himself  knew  it;  and 
under  this  state  of  facts,  the  court  charged  the  jury,  in  effect, 
that  the  mere  notifying  him  that  the  machine  was  dangerous  by 
-an  employee  would  not  be  sufficient  to  relieve  the  defendant, 
unless  that  employee  pointed  out  to  him  where  the  danger  con- 
sisted —  not  simply  to  notice  that  what  he  was  doing  was  dan- 
gerous. The  vice  of  this  instruction  consists  in  the  expression 
by  the  court  to  the  jury  of  an  opinion  upon  the  weight  of  the 
evidence.  The  question  of  negligence  is  one  for  the  jury  exclu- 
sively, and  the  law  does  not  undertake  to  point  out  how,  nor  in 
what  manner,  a  master  shall  instruct  a  minor  servant  in  the 
handling  of  dangerous  machinery.  If,  as  in  this  case,  the  danger 
be  manifest  and  obvious,  the  jury  might  have  found,  had  they 
been  free  so  to  do  under  the  charge  of  the  court,  that  no  instruc- 
tion at  all  was  necessary,  and  if  necessary,  that  the  precautionary 
words  of  a  co-employee  were  sufficient  to  apprise  the  boy  of  the 
danger  to  which  he  was  then  exposing  himself,  and  in  consequence 
of  which  he  ultimately  suffered  injury.  Whether  such  instruction 
would  suffice,  would  depend  to  a  very  great  degree  upon  the  char- 
acter of  the  machinery.  If  it  were  exceedingly  intricate,  invested 
with  many  latent  dangers,  a  jury  would  probably  find  that  a  more 
detailed  instruction  were  necessary  than  was  given  by  the  master 
to  the  servant  in  this  case.  But  if  it  were  a  simple  contrivance, 
easily  understood,  more  general  instructions  might  suffice  to 
satisfy  them.  At  all  events,  whenever  the  jury  find  that  the 
master,  with  reference  to  this  particular  matter,  has  exercised 
ordinary  and  reasonable  care,  he  is  entitled  to  an  acquittal. 
Upon  all  questions  of  fact  involved  they  are  the  arbiters  chosen 
of  the  law.  The  court  has  no  more  power  to  invade  the  province 
of  the  jury,  than  the  jury  has  to  entrench  upon  the  prerogatives  of 
the  court.  In  view  of  the  strong  evidence  submitted  in  behalf 
of  the  defendant  in  vindication  of  its  diligence  in  the  premises, 
we  cannot  say  that  this  expression  of  opinion  by  the  presiding 
judge  was  harmless;  and  even  if  we  felt  at  liberty  so  to  do,  we 
are  confronted  by  the  positive  enactment  contained  in  section 
3248   of  the   Code,    enjoining    upon    this  court    the  duty   of 
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directing  a  new  trial.  We  do  not  deem  it  necessary  to  consider 
in  greater  detail  each  of  the  many  exceptions  to  rulings  in 
this  case. 

Let  the  judgment  of  the  court  below  be  reversed. 


THE  AUGUSTA  FACTORY  V.   DAVIS. 

Supreme  Courts  Georgia,  March  Term,  i8gi, 
[Reported  in  87  Ga.648.] 

>f INOR  EMPLOYEE  INJUJIED  BY  MACHINERY  —  PRACTICE  —  EXCEP- 
TIONS —  PARENT  AND  CHILD  —  DAMAGES  —  STATUTE.  —  i.  There 
is  no  duty  upon  the  judge  of  the  Superior  Court,  after  overruling  a  demurrer 
to  the  declaration,  to  suspend  or  postpone  a  trial  of  the  case  by  the  jury  on 
issue  of  fact.  The  defendant  may  either  except  pendente  lite  to  the  judg- 
ment overruling  the  demurrer,  or  wait  until  after  the  trial  is  concluded  and 
make  that  judgment  a  subject  of  exception  in  a  regular  bill  of  exceptions. 

3.  A  father  may  recover  damages  against  the  wrongdoer  for  loss  of  labor  and 
services  of  his  minor  child  and  for  burial  and  other  expenses  incurred  on 
account  of  the  negligent  homicide  of  the  child,  such  child  being  old  enough 
to  perform  labor  and  having  lived  for  several  days  after  the  infliction  of 
the  injury  resulting  in  death. 

2»  It  would  seem  that  the  damages  recoverable  for  loss  of  labor  and  services 
might  be  computed  for  the  whole  remnant  of  minority,  chough  the  mother 
of  the  child  be  living  and  might,  under  the  act  of  October  27,  1887,  have  a 
right  of  action  for  the  homicide,  the  father's  action  not  being  brought  for  the 
homicide,  but  for  the  loss  of  labor  and  services  caused  by  the  wrongful 
negligence  of  which  death  was  one  of  the  consequences  (i). 
(Syllabus  to  official  report,) 

1.  In   Davis  v.  The  Augusta  Fac-  this  machinery,  the  age,  capacity  and 

TORY,  93  Ga.  712  (1893),  judgment  of  experience  of  the  deceased,  and  all  the 

nonsuit  in  the  City  Court  of  Richmond  surrounding  facts  and  circumstances, 

county  was  affirmed,  the  official  sylla-  it  was   the  duty  of  the  defendant  to 

bus  stating  the  case  as  follows:  "  It  give  her  such  warning),  the  plaintiff 

appearing  from  the  plaintiff's  evidence  was  not  entitled  to  recover,  and  there 

thai  the  machinery  of  the  defendant  was  no  error  in  granting  a  nonsuit.*' 

from  which  the  plaintiff's  daughter  re-  [The  court  cited  on  the  question  of 

xeived  injuries  resulting  in  her  death,  furnishing  safe  machinery,  etc.,  Mich, 

though  not  of  the  latest,  safest  and  Cent.  R.  Co.  v.  Smithson,   i   Am.  & 

most  approved  design,  was,  neverche-  Eng.  R.  R.  Cas.  104;  note  to  Fislc  v. 

less,  safe,  when  properly  operated;  and  Cent.  Pac.  R.  Co.,  x  Am.  St.  Rep.  28; 

it  not  appearing  that    the  defendant  see  also  72  Cal.  38,  13  Am.  Neg.  Cas. 

failed  to  give  the  deceased  warning  of  407;  and  Sullivan  v,  India  Mfg.  Co., 

the  dangers  incident  to  its  operation  113  Mass.  398.] 
(if,  with  reference  to  the  character  of 
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Appeal  from  judgment  rendered  in  the  Richmond  Superior 
Court.    Judgment  affirmed. 

J.  B.  CuMMiNG  and  Brvan  Gumming,  for  plaintiff  in  error. 

Twiggs  &  Verdery,  for  defendant  in  error. 

Bleckley^  Ch.  J.  —  i.  After  overruling  the  demurrer  to  the 
declaration,  the  judge,  in  the  exercise  of  his  discretion,  and  hav- 
ing doubts  in  his  own  mind  of  the  correctness  of  his  ruling  on 
the  demurrer,  ordered  the  case  to  be  withdrawn  from  the  jury. 
This  was  done  for  the  avowed  purpose  of  giving  the  defendant 
an  opportunity  to  bring  the  case  to  this  court  on  writ  of  error 
in  advance  of  a  trial  by  jury  on  the  issues  of  fact.  Though  it 
was  in  the  power  of  the  court  to  suspend  the  trial,  there  was  no 
duty  incumbent  upon  it  to  do  so.  The  defendant  might  have 
entered  exceptions  pendente  lite  to  the  decision  overruling  the 
demurrer.  Bradley  v.  Saddler,  54  Ga.  681.  Or  without  excep- 
tion//»^^»/^  lite^  the  question  on  the  demurrer  alone  could  have 
been  brought  here  by  regular  bill  of  exceptions  after  the  trial 
was  over  and  a  recovery  had  by  the  plaintiff.  Lowe  v.  Burke,  79 
Ga.  164:  and  see  Kitchens  v.  The  State,  80  Ga.  810.  Or  after 
a  mistrial.  Central  R.  Co.  v.  Denson,  83  Ga.  267.  But  it  was 
not  necessary  that  the  trial  should  proceed  any  further  after  the 
demurrer  was  overruled,  in  order  to  render  the  judgment  on  the 
demurrer  reviewable  here.  City  Council  of  Augusta  v.  Lombard, 
86  Ga.  165. 

2.  The  plaintiff's  daughter  was  fifteen  years  of  age,  and  was 
injured  on  the  8th  day  of  January,  1890.  She  survived  un^il  the 
24th  day  of  the  same  month,  when  she  died  of  her  injuries. 
The  action  is  for  the  loss  of  her  labor  and  services,  and  for 
expenses  incurred  in  her  last  illness,  death  and  burial.  The  neg- 
ligence of  the  defendant  which  caused  the  injury  and  consequent 
death  was  in  furnishing  unsafe  machinery  for  the  child  to  work 
withy  she  being  in  the  employment  of  the  defendant  as  a  laborer 
in  its  cotton  mill.  This  negligence  was  a  tort  and  the  death 
resulted  from  it.  The  plaintiff,  according  to  all  the  better 
authorities,  would  be  entitled  to  recover  the  necessary  expenses 
incurred  by  htm  in  consequence  of  it,  and  also  compensation  for 
the  loss  of  the  labor  and  services  of  his  minor  daughter  from  the 
time  she  was  disabled  by  the  injury  until  she  died.  2  Thompson 
on  Neg.,  1272  and  notes;  3  Lawson,  Rights,  Rem.  &  Pr.,  § 
1016. 
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3.  This  action  not  being  for  the  homicide  of  the  daughter  but 
for  the  tort  of  which  the  homicide  was  only  a  consequence,  and 
the  gist  of  the  suit  being  the  loss  of  labor  and  services,  the  right 
of  action  was  altogether  independent  of  the  act  of  October  27, 
1887,  and  the  recovery  would  embrace  damages  for  the  loss  of 
services  of  the  daughter  from  the  time  of  the  injury  until  she 
would  have  been  twenty-one  years  of  age,  according  to  the  rul- 
ings of  this  court  in  McDowell  v.  Georgia  R.  R.,  60  Ga.  320. 
Inasmuch  as  one  and  the  same  tortious  act  may  cause  separate 
and  distinct  damage  to  two  persons,  as  for  instance  to  master 
and  servant  (Smith  on  Master  &  Serv.,  *I73),  it  is  not  easy  to 
see  how  the  scope  of  the  father's  damage,  as  recognized  prior  to 
the  act  of  1887,  would  be  contracted  by  the  right  of  action  given 
by  that  act  to  the  mother,  even  where  the  conditions  are  such 
as  to  entitle  the  mother  to  sue  and  recover  for  the  homicide. 
Her  damages  are  arbitrarily  measured  by  the  statute  at  the  full 
value  of  the  life  of  the  child,  but  this  is  not  necessarily  incon- 
sistent with  the  duty  on  the  part  of  the  wrong-doer  of  compen- 
sating the  father,  on  the  basis  of  the  prior  law,  for  the  damages 
sustained  by  him  in  the  loss  of  the  child's  services  up  to  the 
period  of  majority,  in  so  far  as  those  services  would  have  been 
of  value  to  him.  The  tort,  with  the  homicide  as  an  incident, 
might  be  treated  as  furnishing  a  cause  of  action  to  the  father, 
and  the  homicide  itself  as  furnishing  a  cause  of  action  in  behalf 
of  the  mother.  In  prescribing  a  measure  of  recovery  for  the 
latter,  the  legislature  could  make  the  value  of  the  life  the  stand- 
ard,  without  changing  or  intending  to  change  the  measure  of 
recovery  for  the  former.  It  does  not  appear,  however,  that  the 
child  now  in  question  left  any  mother,  nor  was  it  needful  that 
the  declaration  should  disclose  anything  on  that  subject,  the 
present  action  not  being  founded  on  the  Act  of  1887  but  on  the 
prior  law.  The  contention  that  the  prior  law  has  been  abrogated 
by  implication  is  not  sustainable,  though  it  is  doubtless  true  that 
a  father  when  himself  entitled  to  sue  under  the  hew  act  would 
have  to  elect  between  the  remedy  which  it  affords  and  the  more 
restricted  remedy  afforded  by  the  law  as  it  stood  before  the  act 
was  passed.  He  could  not  sue  severally  for  the  homicide  and 
for  the  original  tort  from  which  the  homicide  resulted,  and 
recover  in  both  actions. 

Judgment  affirmed. 
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MINOR  EMPLOYEE'S  HAND  CAUGHT  IN  MACHINERY 
—  PARENT  AND  CHILD  —  DAMAGES  —  PLEADING  —  RES 
GESTiE  —  PHYSICIAN  —  WITNESS  —  DUTY  OF  MASTER 
TOWARD  MINOR  EMPLOYEE.  —  In  THE  AUGUSTA  FAG- 
TORY  V.  BARNESy  72  Ga.  217  {Supreme  Court,  Georgia,  ApHl, 
1884)  in  an  action  by  a  father  for  the  fatal  injuries  to  his  minor 
daughter,  fourteen  years  old,  while  working  in  defendant's  factory, 
the  injury  being  caused  by  the  girl's  hand  being  caught  in  machin- 
ery in  the  spinning  room  while  cleaning  the  same,  one  of  her  fingers 
having  to  be  amputated,  but  several  weeks  after  the  injury  lockjaw 
(tetanus)  set  in,  from  the  effects  of  which  she  died,  judgment  for 
plaintiff  in  the  Richmond  Superior  Court  for  (1,000  was  affirmed. 
The  official  syllabus  states  the  case  as  follows: 

"  I.  An  action  by  a  father  for  the  loss  of  services  resulting  from 
injury  to  his  minor  child,  caused  by  the  negligence  of  the  agent  at 
a  factory  where  she  was  employed,  is  not  a  case  for  vindictive  or 
exemplary  damages,  and  a  charge  to  that  effect  was  error;  but  the 
amount  found  by  the  verdict  did  not  exceed  the  actual  loss  proved, 
and  the  error  in  the  charge,  having  done  no  injury,  will  not  require 
a  new  trial.  [Citing  Cauthen  v.  Jones,  41  Ga.  675,  680;  Central 
R.  R.  V.  De  Bray,  71  Ga.  406.] 

'*  2.  The  test  to  determine  whether  a  plea  amounts  to  a  justifi- 
cation, so  as  to  give  the  defendant  the  right  to  open  and  conclude, 
is  whether  such  plea  sets  up  facts  which  could  not  have  gone  in 
evidence  under  the  general  issue. 

•'  (a.)  To  an  action  by  the  father  of  a  factory  operative  for  an 
injury  to  his  minor  daughter,  resulting  from  the  negligence  of  the 
defendant's  agents,  a  plea  admitting  that,  on  a  day  named,  the 
daughter  was  employed  by  the  company  in  its  spinning  room,  and 
while  so  employed  was  injured,  but  denying  that  she  was  in  the 
discharge  and  performance  of  her  lawful  duty,  or  that  the  company 
employed  or  continued  to  employ  incompetent  agents  or  officers, 
or  that  their  acts  were  negligent,,  and  asserting  that,  at  the  time  of 
the  injury  the  girl  was  acting  in  violation  of  her  instructions  and 
outside  of  the  scope  of  her  employment,  and  that  the  injury  resulted 
from  her  own  negligence,  was  not  a  plea  of  justification.  [Citing 
Ocean  S.  S.  Co.  v,  Williams,  69  Ga.  251.] 

*•  3.  There  was  no  error  in  refusing  a  nonsuit  in  this  case.  When- 
ever 2l  prima  facie  case  is  made  out,  questions  of  fact  should  be  left 
to  the  jury.  [Citing  Cook  ik  Western  &  Atlantic  R.  R.  Co.,  69  Ga. 
^19;  see  also  subsequent  decision,  Cook  v.  Western  &  Atlantic  R. 
R.  Co.  72  Ga.  48.] 

"4.  In  an  action  by  a  father  against  a  factory  company  for  injury 
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to  his  minor  daughter,  the  defendant  having  pleaded  and  proved 
that  the  daughter  received  her  semi- weekly  wages  from  it;  that 
they  were  always  paid  to  her  and  never  to  the  father,  and  that  the 
rent  of  the  house  which  the  family  occupied  was  paid  from  this 
source;  and  it  being  argued  from  this  that  she  had  been  emanci- 
pated from  his  control,  and  that  he  had  relinquished  all  right  to  her 
earnings,  it  was  admissible  to  show,  in  rebuttal  of  this,  that  she 
regularly  accounted  for  and  paid  to  him  her  wages. 

"  5.  A  young  girl  received  a  terrible  and  painful  injury  while 
employed  in  a  factory,  and  subsequently  died  from  it;  about  half 
an  hour  after  the  injury,  upon  the  return  of  her  father  to  his  home 
on  receiving  information  of  the  accident,  she  stated  to  him  that 
they  put  her  to  work  on  some  new  frames;  that  she  refused  to  go, 
and  the  second-hand  cursed  her  and  told  her  to  go  to  work;  that 
this  frame  was  different  from  the  old  frame,  and  she  did  not  want 
to  run  it;  that  they  had  to  "  duff  "  and  stop  the  machinery  to  clean 
it  off,  and  that  the  agent  who  directed  the  work  at  this  frame  started 
it  without  giving  the  usual  signal.  It  was  shown  that  she  was 
injured  while  cleaning  machinery,  and  that  the  person  named  as 
starting  the  machinery  directed  the  work  of  the  operators  at  that 
particular  frame  and  gave  the  signal  prior  to  starting.  Held,  that 
the  statement  was  admissible  as  a  part  of  the  res  gesta, 

"  (a.)  Where  the  competency  of  evidence  is  doubtful,  it  should 
go  to  the  jury,  that  they  may  consider  how  far  its  force  is  impaired 
by  surrounding  incidents. 

"  (b.)  The  death  of  the  person  making  the  statements  which  form 
a  part  of  the  res  gesta  is  no  ground  for  their  exclusion  from  evi- 
dence. Code,  §  3854,  does  not  apply  to  such  a  case.  [Citing  aiso- 
Code,  §3773;  Mullery  v.  Hamilton,  71  Ga.  720;  Brady  v,  Parker, 
67  Ga.  636;  Burns  v.  State,  61  Ga.  192;  Johnson  v.  State,  65  Ga. 
94;  McLean  v.  Clark,  47  Ga.  24,  41,  42,  68;  Mitchum  v.  State,  it 
Ga.  615.] 

'*  6.  What  one  physician  stated  to  another  as  to  the  cause  of  the 
disease  of  which  the  girl  died  was  hearsay  and  inadmissible;  nor 
did  it  appear  that  the  physician  was  inaccessible  or  incompetent  as 
a  witness. 

"7.  In  case  of  the  injury  of  an  adult  by  the  negligence  of  a 
co-employee,  where  the  injured  servant  used  all  ordinary  care  and 
diligence  to  avoid  the  injury  from  the  principal's  other  servants 
with  whom  he  was  disconnected  at  the  time,  and  where  he  was 
acting  in  obedience  to  the  orders  of  another  servant  over  him,  whose 
orders  he  was  bound  to  obey,  this  court  has  held  that  he  had  a  right 
to  recover  for  the  injury  inflicted.     Where  the  injured  employee  is 
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a  child  of  tender  years,  the  master  is  bound  to  a  higher  degree  of 
care.     [Citing  Central  R.  R.  &  Banking  Co.  v,  De  Bray,  71  Ga.  406.] 

"  (a.)  Although  an  infant  employee  in  a  factory  may  not  have 
been  in  the  line  of  her  duty  at  the  time  of  an  injury  to  her,  yet  if 
she  was  set  to  work  on  a  particular  frame,  and  what  she  did  in 
cleaning  the  machinery  was  done  under  the  direction  of  the  super- 
intendent of  that  work,  and  he  did  not  forbid  her  engaging  therein,, 
he  was  bound  to  ordinary  diligence  in  supervising  her  conduct,  and 
if  necessary^o  her  protection,  he  not  only  might  use  coercion  to- 
restrain  her  from  exposure  and  risk,  but  it  was  his  duty  to  do  so, 
and  for  neglecting  his  obligation  in  this  respect  his  principal  would 
be  responsible.  [Citing  Atlanta  Cotton  Factory  Co.  v.  Speer,  69 
Ga.  137;  Scudder  v,  Woodbridge,  i  Kelly  (Ga.),  195;  Gorman  v. 
Campbell,  14  Ga.  137.] 

"  (b.)  The  Act  of  1853  (Code,  §§  1885,  1886)  does  not  lessen  the 
obligation  of  the  employer  to  look  to  the  safety  and  protection  of 
the  minor  operative,  or  interfere  with  the  right  of  the  parent  to  the 
earnings  of  his  minor  child,  but  affords  another  safeguard  against 
the  personal  abuse  of  the  minor  by  limiting  the  authority  over  him 
so  far  as  it  expresses,  but  no  farther.*' 

The  opinion  in  the  Barnes  case  (preceding  paragraphs),  was  ren* 
dered  by  Hall,  J.,  and  the  counsel  in  the  case  were  Frank  H.  Mil- 
ler, for  plaintiff  in  error;  H.  D.  D.  Twiggs  and  Salem  Dutcher^ 
for  defendant. 

The  authorities  on  questions  of  negligence  cited  in  the  Barnes 
case,  supra^  will  be  found  reported  with  the  Georgia  cases  in  this 
volume  of  Am.  Neg.  Cas. 

MINOR  EMPLOYEE  INJURED  BY  PLANING  MACHINE 
—  WARNING  OF  DANGER— MASTER  LIABLE. —In  MAY  d^ 
CO.  V.  SMITH,  92  Ga.  95  (1893),  where  plaintiff,  a  minor  employee 
in  defendant's  service,  was  injured  while  raking  shavings  from  under 
a  planing  machine  at  which  he  was  at  work,  judgment  for  $750  for 
plaintiff  in  the  Fultbn  Superior  Court  was  affirmed.  The  ruling  by 
Bleckley,  Ch.  J.,  is  stated  in  the  official  syllabus  as  follows: 

•*  J.  The  rule  that  an  inexperienced  servant  who  is  employed  ta 
work  about  dangerous  machinery  is  entitled  to  warning  of  any 
special  danger  incident  to  the  work,  is  not  confined  to  the  case  of 
young  children,  but  applies  as  well  to  a  youth  seventeen  years  of 
age  who  is  inexperienced  in  dealing  with  a  machine  like  that  by 
which  he  is  injured  and  is  unacquainted  with  the  details  of  its  con- 
struction and  mode  of  operation.  That  the  machinery  is  not 
defective  or  out  of  repair  but  in  perfect  order,  will  not  dispense 
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with  warniQg  where  the  danger  is  not  open  and  obvious.  Whether 
the  master  at  the  time  of  engaging  the  servant  or  afterwards  ought 
to  have  inquired  whether  he  was  experienced  or  not,  or  should  have 
taken  notice,  under  all  the  facts,  of  the  probability  that  he  was  not, 
nothing  being  said  on  the  subject  by  either  party,  is  a  question  for 
the  jury."     [Citing  several  authorities  on  the  subject.] 

EMPLOYEE  TRYING  TO  ADJUST  BELT  INJURED  BY 
MACHINERY  —  PLEADING  AND  PRACTICE. —In  COLLEY 
V.  THE  GATE  CITY  COFFIN  COMPANY,  92  Ga.  664  (1893), 
judgment  of  nonsuit  in  the  City  Court  of  Atlanta  was  reversed^  on 
the  grounds  stated  in  the  official  syllabus  as  follows:  "  The  action 
being  by  an  employee  against  his  employer  for  personal  injuries 
alleged  to  have  resulted  from  defective  machinery  and  appliances 
which  the  employee  was  using  in  the  line  of  his  duty,  the  declara- 
tion is  amendable,  at  the  trial,  by  varying  and  amplifying  the  par- 
ticulars in  respect  to  which  the  machinery  was  defective  and  in 
respect  to  the  manner  in  which  the  injuries  were  inflicted,  the 
amendment  evidently  relating  to  the  same  occasion,  the  same  occur- 
rence, the  same  injuries  and  the  same  machinery  referred  to  in  the 
declaration.  No  new  cause  of  action  is  introduced  either  with 
reference  to  the  statute  of  limitations  or  any  other  rule  of  law.  The 
amendment  offered  being  good  in  substance  and  relevant,  the  court 
erred  in  rejecting  it,  and  this  error  vitiated  the  trial  and  rendered 
nonsuit  in  which  it  resulted  erroneous."  Plaintiff  was  in  defend- 
ant's employment  engaged  in  curving  sides  of  boxes,  or  for  boxes, 
and  discovered  that  the  belt  that  ran  the  curve  saw  was  off  the 
pulley;  the  sand  drum  was  run  by  the  same  shafting  that  ran  the 
curving  saw,  and  he  had  to  adjust  the  belt  from  the  tight  pulley  to 
the  loose  pulley  in  order  to  stop  the  shafting  so  that  he  could  place 
the  saw  belt  on  the  pulley;  and  while  attempting  to  adjust  the  belt, 
the  hanger  was  torn  loose  from  the  floor,  striking  him  with  great 
force,  breaking  his  collar-bone,  two  ribs,  etc. 

EMPLOYEE'S  FINGERS  INJURED  BY  COGS  OF  GEARING 
OF  MACHINERY  — KNOWLEDGE  OF  DANGER  — NONSUIT. 
—  In  STUBBS  V.THE  ATLANTA  COTTON-SEED  OIL  MILLS, 
92  Ga.  495  {March  Term^  ^^93)y  employee  injured  by  machinery, 
judgment  of  nonsuit  was  affirmed^  it  being  held  (as  per  syllabus^) 
that  *•  Where  the  chief  duty  of  an  employee  was  to  feed  a  mill,  and 
an  incidental  duty  embraced  the  cleaning  up  around  it  of  material 
scattered  in  process  of  feeding,  it  was  incumbent  upon  him  to  look 
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at  the  machine  and  observe  every  plain  and  constantly  visible  char- 
acteristic in  its  construction  and  working  which  rendered  the  neces- 
sary cleaning  up  dangerous.  If,  after  working  all  day,  he  undertook 
to  clean  up  at  night,  the  omission  of  the  employer  to  supply  proper 
light  for  the  occasion  would  not  excuse  the  employee  for  exposing 
himself  to  unseen  and  unknown  danger  in  the  dark,  which  he  ought 
to  have  discovered  had  he  made  proper  use  of  daylight.*'  The 
facts  in  the  case  were  as  follows: 

"  The  plaintiff  excepted  to  the  grant  of  a  nonsuit.  He  was  injured 
while  working  at  a  machine  (called  the  cake-breaker)  in  the  defend- 
ant's mills.  The  alleged  negligence  of  the  defendant  was,  in 
allowing  the  cogs  to  remain  exposed  instead  of  replacing  the  boxes 
which  originally  covered  them  and  which  had  been  worn  or  broken 
off;  and  in  failing  to  turn  on  the  electric  lights,  whereby  the  plain- 
tiff was  compelled  to  work  by  the  dim  light  of  an  oil  lamp.  It 
appeared  from  his  testimony  that  he  had  for  some  years  been  work- 
ing at  the  mills  in  sacking  meal  and  as  head  pressman,  but  the  day 
he  was  hurt  was  the  first  time  he  had  worked  at  the  cake-breaker. 
He  commenced  at  seven  o'clock  in  the  morning,  and  was  to  quit  at 
seven  in  the  evening.  When  the  machine  was  running  fast,  some 
of  the  cakes  would  bounce  out  of  the  hopper  and  fall  over  on  the 
side,  and  in  course  of  half  a  day  would  thus  accumulate  considerably 
and  had  to  be  cleaned  up.  It  was  while  thus  cleaning  and  picking 
up  the  cake  on  the  back  side  of  where  the  gearing  was,  that  plaintiff 
in  some  way  got  his  left  hand  too  near  to  it,  and  two  fingers  were 
cut  off  by  the  cogs.  This  was  about  half-past  five  or  six  o'clock  in 
the  evening,  and  it  was  dark.  He  did  not  know  anything  about 
how  it  was  until  he  was  hurt ;  then  he  realized  and  saw  that  the 
thing  was  open.  There  was  then  no  cap  on  it.  He  had  never 
noticed  it;  did  not  know  whether  a  cap  belonged  there  or  not;  did 
not  know  anything  about  the  machine;  nobody  came  to  show  him 
anything  about  it.  The  place  was  not  lighted  up  before  he  was 
hurt.  There  was  only  a  little  old  lamp  sitting  away  back  on  the 
oppbsite  side  of  the  machine  from  the  gearing.  The  reason  he 
continued  to  work  when  it  was  so  dark  was,  he  was  thinking  surely 
they  would  light  up  directly;  he  just  kept  looking  for  the  electric 
lights  to  be  turned  on.  They  were  fixed  purposely  to  throw  light 
on  the  machine  on  that  side.  Another  witness  testified,  that  there 
was  a  cap  for  that  machine,  but  he  did  not  know  whether  it  was  off 
or  on;  there  was  nothing  to  hinder  one  from  seeing  those  cogs  if 
the  box  was  off;  one  could  see  the  cogs  if  he  looked  for  them;  if 
he  found  out  at  all  how  the  machinery  ran,  he  would  know  they 
were  already  there.    Witness  supposed  the  cap  was  to  keep  the  cake 
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from  getting  between  the  cogs,  and  to  keep  men  out  of  danger, 
xhough  they  should  see  it.  If  a  man  did  not  know  it  was  there  and 
was  not  looking  for  it,  and  ran  into  it  in  the  dark,  that  would  be 
another  thing,"  etc.     ♦     ♦     * 

DEFECTIVE  MACHINERY  —  CONTRACT  OF  EMPLOY- 
MENT—ASSUMPTION OF  RISK. —THE  FULTON  BAG  dr 
COTTON  MILLS  v.  WILSON,  89  Ga.  318  (1892),  was  an  action  for 
personal  injuries  sustained  from  defendant's  negligence  in  putting 
the  plaintiff  to  work  at  defective  machinery.  At  the  trial  in  the 
City  Court  of  Atlanta  the  jury  found  for  the  plaintiff  $250,  and  the 
defendant's  motion  for  a  new  trial  was  overruled.  The  motion 
alleged  that  the  verdict  was  contrary  to  law  and  evidence,  and  that 
the  court  erred  in  charging,  in  reference  to  the  contract  set  up  by 
the  defendant,  that  *'  a  servant  cannot  legally  contract  to  excuse 
the  master  from  the  consequences  of  his  (the  master's)  own  negli- 
gence; and  there  is  nothing  in  that  contract  which  will  bar  the 
plaintiff's  right  to  recover,  if  otherwise  entitled  to  recover  under 
the  law  and  the  facts  as  found  by  you."  The  official  syllabus  states 
the  decision  as  follows: 

"  I.  The  rule  that,  as  between  employer  and  employee,  the  latter 
in  the  contract  of  hiring  may  assume  all  risks  appertaining  to  the 
service,  save  such  as  arise  from  criminal  negligence,  was  declared 
in  the  case  of  Western  &  Atlantic  R.  R.  v.  Bishop,  50  Ga.  465, 
decided  by  a  full  bench  in  1872.  This  case  was  followed  and  applied 
in  Western  &  Atlantic  R.  R.  v.  Strong,  and  Hendricks  v.  Western  & 
Atlantic  R.  R.,  52  Ga.  461,  467.  It  was  also  recognized  as  author- 
ity, in  1876,  in  Galloway  z;.  Western  &  Atlantic  R.  R.,  57  Ga.  512, 
and  again  in  1883,  in  Cook  v.  Western  &  Atlantic  R.  R.,  72  Ga.  48. 
The  acquiescence  of  the  legislature  in  the  principle  for  so  long  a 
time  is  strong,  if  not  decisive,  evidence  of  the  public  policy  of  this 
State  touching  the  question,  more  especially  as  legislative  attention 
must  have  been  called  to  the  subject  when  the  Act  of  1876  (Code, 
§  4586b)  was  passed,  which  deals  with  criminal  negligence  of  rail- 
road employees,  but  forbears  to  interfere  with  the  prior  law  as  to 
other  employees  or  as  to  employers  generally.  Under  these  circum- 
stances this  court,  on  a  review  of  the  above  mentioned  cases,  declines 
to  overrule  them,  but  on  the  contrary  affirms  the  same  in  so  far  as 
they  are  unmodified  by  the  statute  just  cited  touching  railroad  em- 
ployees. The  cases  of  Ga.  R.  R  v,  Beattie,  66  Ga.  438,  and  Ga.  R.  R. 
V,  Gann,  68  Ga.  350,  relate  to  contracts,  not  between  employer  and  em- 
ployee, but  between  common  carrier  and  consignor,  and  consequently 
do  not  overrule  or  in  any  way  affect  the  cases  now  under  review. 
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"  3.  Construing  the  contract  now  in  question  in  the  light  of  the 
contract  adjudicated  upon  in  Western  &  Atlantic  R.  R.  v.  Bishop,  50 
Ga.  465,  the  terms,  "  he  further  agrees  that  he  will  take  upon  nim- 
self  all  risks  connected  with  or  incident  to  the  employment,  and 
will  in  no  case  hold  the  company  liable  for  any  injury  or  damage  to 
his  person  or  otherwise  he  may  sustain  while  thus  employed,  whether 
it  arises  from  explosion,  or  the  machinery,  or  accident,  or  the  neg- 
ligence or  misconduct  of  himself  or  any  other  person  employed  by 
the  company,  or  from  any  other  cause,'*  were  intended  by  the  par- 
ties to  cover  all  negligence,  including  that  of  the  employer  in  failing 
to  keep  the  machinery  in  safe  condition  and  in  omitting  to  have  it 
properly  inspected  to  ascertain  its  condition.     Judgment  reversed. 

EMPLOYEE  INJURED  BY  SAW  MACHINE —  DEFECTIVE 
APPLIANCE  —  MASTER  LIABLE.  —  In  THE  WAYCROSS 
LUMBER  GO.  v.  GUY,  89  Ga.  148  (1892),  judgment  for  plaintiff 
in  the  Ware  Superior  Court  was  affirmed^  it  being  held  that  **  though 
the  evidence  as  to  the  cause  of  the  injury  was  only  circumstantial, 
it  was  sufficient  to  warrant  the  jury  in  finding  that  all  of  the  material 
allegations  in  the  plaintiff's  petition  were  established."  The  plain- 
tiff alleged  that  he  was  engaged  at  work  at  the  mills  operated  by 
the  defendant,  his  duty  being  to  work  at  the  Reppard  roller  and  saw 
the  lumber;  the  engine,  boilers  and  propelling  machinery  being 
underneath  the  floor  upon  which  the  saws  and  carriages  and  other 
machinery  connected  more  directly  with  the  manufacturing  of  the 
lumber.'  While  he  was  changing  the  saws,  this  being  in  the  line  of 
his  duty,  the  saw  carriage  went  forward  towards  him,  and  without 
any  notice  or  warning  from  any  one  he  was  caught  between  the 
head-block  and  saw-guide,  and  injured.  The  machinery  was  under 
the  charge  of  a  machinist  employed  for  the  purpose  by  the  manager 
or  overseer  of  the  business.  Plaintiff  at  the  time  of  the  injury  was 
entirely  free  from  fault,  and  the  accident  resulted  from  a  failure  on 
the  part  of  the  overseer,  machinist  and  agents  of  the  defendant  to 
exercise  ordinary  and  reasonable  care  and  diligence  to  prevent  it. 
By  reason  of  a  defect  in  the  machinery  a  valve  was  caused  to  move 
and  gave  steam  to  the  propelling  machinery  which  caused  the  car- 
riage to  move  forward,  catching  plaintiff  between  the  head-block 
and  saw-guide,  this  defect  in  the  machinery  being  known  to  the 
machinist  and  overseer  of  the  mill,  and  unknown  to  plaintiff,  who 
had  been  in  the  defendant's  employment  five  days.  The  carriage 
by  reason  of  the  defect  of  the  machinery  had  been  caused  to  go 
forward  on  other  occasions  before  his  employment  by  the  defendant, 
which  fact  was  known  to  the  manager,  overseer  and  machinist,  and 
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the  defendant  had  failed  to  correct  or  repair  the  defect  so  as  to 
prevent  the  giving  of  steam  and  the  moving  of  the  carriage  without 
warning,  and  notwithstanding  such  failure  to  repair  the  defect,  the 
manager,  overseer  and  machinist  failed  to  inform  plaintiff  of  the 
same.  All  of  said  failures  described  were  caused  on  account  of 
unskilfulness  and  imprudent  conduct  on  the  part  of  the  manager, 
overseer  and  machinist,  without  any  degree  of  negligence  on  the 
part  of  plaintiff  and  constituted  negligence  on  the  part  of  defendant 
and  were  the  sole  cause  of  the  injury.  By  amendment  to  the  decla- 
ration it  was  alleged  that  the  injury  resulted  solely  from  a  defect  in 
a  valve  which  was  improperly  adjusted  thus  allowing  steam  to  escape 
into  the  cylinder  and  caused  the  saw  carriage  to  move  forward,  and 
that  this  defect  was  of  long  standing  and  was  known  to  the  general 
overseer  or  superintendent  in  general  charge  of  the  affairs  of  the 
defendant  at  the  mill,  and  was  also  known  to  the  defendant  by 
reason  of  its  long  standing,  and  was  not  known  to  the  plaintiff.  On 
demurrer  that  portion  of  the  declaration  seeking  a  recovery  on 
ground  of  negligence  of  a  co-employee  was  stricken. 

Female  employee  injured  by  hand  being  caught  in  laundry  machinery  — 
Warning  of  danger  —  Nonsuit, 

In  HoYLE  V,  The  Excelsior  Steam  Laundry  Company,  95  Ga. 
.34  (October  Term^  1^94)%  where  nonsuit  was  affirmed^  it  was  held 
(as  per  syllabus  by  the  court)  that:  "  The  plaintiff  being  an  adult 
engaged  in  the  work  of  cleansing  a  machine,  an  operation  the  danger 
of  which  was  obvious  without  instructions  from  the  master,  there 
was  no  negligence  in  failing  to  give  her  warning  of  the  danger;  and 
it  appearing  from  the  evidence  that  by  the  exercise  of  ordinary  care 
she  might  have  avoided  the  injury  she  sustained,  there  was  no  error 
in  granting  a  nonsuit." 

Employee  injured  by  machinery  —  Negligence  of  fellow-servant. 

In  Smith  v,  Sibley  Manufacturing  Company,  85  Ga.  333  (Aprils 
iSgo)^  it  was  held  that:  *'A  servant  injured  by  the  negligence  of  a 
fellow-servant  who  had  a  '  propensity  to  start  machines  after  they 
were  stopped,'  thereby  nearly  killing  several  of  the  servants  on 
previous  occasions  (which  propensity  and  its  results  were  known  to 
the  master  and  to  the  injured  servant),  is  not  entitled  to  recover 
damages  of  the  master,  although  the  negligent  one  was  retained  in 
employment  after  the  injury  complained  of.*'  Judgment  on  demur- 
rer to  plaintiflf's  declaration  in  the  Richmond  Superior  Court 
4;iffirmed,     Plaintiff  was  operating  a  cotton-picker  or  cleaner,  and 


^ 
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while  cleaning  it,  the  machine  was  started  by  a  fellow-employee, 
and  plaintiff's  left  hand  was  injured  resulting  in  the  loss  of  three 
of  his  fingers. 

Employee  injured  by  machinery  —  Nonsuit, 

In  McGovERN  V.  The  Columbus  Manufacturing  Co.,  80  Ga. 
227  (February^  iSSS)^  where  plaintiff  while  attending  to  one  of 
defendant's  cotton  manufacturing  machines,  called  a  picker,  was 
injured  by  his  hand  being  caught  in  the  machine  which  he  was 
cleaning  under  the  direction  of  another  employee,  judgment  of 
nonsuit  in  the  Muscogee  Superior  Court  was  affirmed^  on  the  author- 
ity of  Code,  §  2202;  Henderson  v.  Walker,  55  Ga.  481;  Western  & 
Atlantic  R.  R.  v.  Adams,  55  Ga.  281;  Crusselle  v,  Pugh,  67  Ga. 
430;  McDonald  v.  Eagle  &  Pheniz  Mfg.  Co.,  67  Ga.  761  and  68  Ga. 
839,  which  cases  are  reported  in  this  volume  of  An.  Neg.  Cas. 


JACKSON  V.  STANDARD  OIL  COMPANY. 

Supreme  Courts  Georgia^  August^  1896. 
[Reported  in  98  Ga.  749.] 

DEATH  OF  PERSON  IN  AN  ATTEMPT  TO  RESCUE  EMPLOYEE  FROM 
SUFFOCATION  BY  POISONOUS  GAS  IN  OIL  TANK  —  PERILOUS 
SITUATION  —  OIL  COMPANY  NOT  LIABLE.  —  i.  Loss  of  life  incarred 
in  rescuing  another  from  a  sitaation  of  peril  gi^es  rise  to  no  cause  of 
action  against  one  who  is  guilty  of  no  negligence,  either  as  to  the  person 
whose  safety  was  imperiled  or  as  to  the  rescuer  after  his  efforts  to  make 
ihe  rescue  had  begun. 

s.  The  portions  of  the  charge  excepted  to  contain  nothing  affording  cause  of 
complaint  to  the  losing  party;  the  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  general  charge,  which  fully  presented  to 
the  jury  the  issues  of  fact  involved;  and  the  evidence  fully  warranted  the 
verdict. 

[The  foregoing  paragraphs  comprise  the  syllabus  by  the  court  in  an  action  to 
recover  damages  for  the  death  of  plaintiff's  husband  who  lost  his  life  in  an 
attempt  to  rescue  an  employee  who  was  exposed  to  danger  of  suffocation 
from  poisonous  gas  generated  in  a  tank  which  he  was  cleaning  for  defend- 
ant company.] 

From  judgment  for  defendant  in  the  City  Court  of  Atlanta, 
plaintiff  appeals.  The  facts  appear  in  the  opinion.  Judgment 
affirmed. 
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Garrard,  Meldrim  &  Newman  and  R.  M.  Hitch,  for 
plaintiff. 

Denmark,  Adams  &  Freeman,  for  defendant. 

Lumpkin^  J.  —  i.  The  evidence  in  this  case  shows  that  the 
plaintiff's  husband,  Warren  Jacksonj  lost  his  life  in  an  attempt 
to  rescue  one  William  Mitchell,  who  was  exposed  to  the  danger 
of  suffocation  from  poisonous  gas  generated  in  a  large  iron  tank 
which  he  was  engaged  in  cleaning  as  a  servant  of  the  Standard 
Oil  Company.  The  action  was  brought  against  this  company  to 
recover  the  value  of  Jackson's  life. 

It  plainly  appears  that  Mitchell  was,  or  ought  to  have  been, 
fully  aware  of  the  danger  attending  this  work,  and  that  he  had 
been  instructed  how  to  guard  against  it ;  and  it  also  appears  that 
the  company  was  in  no  wise  negligent  relatively  to  Jackson. 
Indeed,  it  may  be  stated  as  a  fair  conclusion  from  the  evidence 
that  the  company  was  altogether  free  from  negligence  as  to  both 
these  parties.  This  being  so,  there  is  no  present  occasion  for 
exploring  the  vast  mine  of  law  relating  to  the  liability  of  one 
through  whose  negligence  another  is  placed  in  peril  to  respond  in 
damages  to  a  third  person  who  in  good  faith  undertakes  to  rescue 
his  fellow-being  thus  exposed  to  danger,  and  is  injured  or  killed 
in  the  attempt.  This  case,  upon  its  merits,  turns  upon  the 
indisputable  proposition  that  one  who  is  guilty  of  no  negligence 
at  all  cannot  be  made  liable  to  anybody.  This  is  so  obviously 
true  as  not  to  require  argument.  We  refer,  however,  to  the  case 
of  Donahoe  v.  Wabash,  etc.,  R'y  Co.,  83  Mo.  560,  which  is 
directly  in  point ;  and  we  also  make  the  following  extract  from 
I  Shearm.  &  Redf.  on  Neg.,  §  85,  which  cites  the  above  men- 
tioned case:  "  No  one  is  liable  at  all,  unless  he  is  in  fault. 
Thus,  a.  railroad  company  could  not  be  made  liable  for  injuries 
suffered  by  one  who,  with  the  most  praiseworthy  motives,  ran 
in  front  of  a  train  to  rescue  another  who  was  unlawfully  on  the 
track,  and  of  whose  presence  the  engineer  in  charge  had  no 
notice,  actual  or  constructive,  the  train  being  prudently  managed. 
In  such  a  case,  neither  party  would  be  in  fault,  and  therefore 
neither  could  recover  damages." 

2.  For  reasons  rendered  apparent  by  the  above  statement,  we 
do  not  deal  specifically  with  the  numerous  questions  presented 
in  the  record,  and  which  are  referred  to  generally  in  the  same 
headnote. 

Judgment  afHrmed. 
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FEMALE  EMPLOYEE  FALLING  INTO  RESERVOIR  CON- 
TAINING  LYE  —  EYESIGHT  INJURED  —  MASTER  NOT 
LIABLfe.  —  In  NEFF  <fc  CO,  V.  BROOM,  70  Ga.  256  (February. 
1883),  judgment  for  plaintiff  in  the  Fulton  Superior  Court  was 
reversed  on  the  grounds  set  forth  in  the  official  syllabus  to  the  report 
as  follows: 

"  I.  In  an  action  for  damages  by  an  employee  against  the  master, 
the  controlling  question  being  whether  there  was  negligence  on  the 
part  of  the  master,  if  there  was  evidence  from  which  the  jury  might 
have  inferred  its  existence,  this  court  will  not  reverse  the  ruling  of 
the  presiding  judge  in  refusing  a  nonsuit  and  submitting  the  case  to 
the  jury. 

"  3.  A  soap  manufacturer  conducted  his  business  in  a  room  about 
seventy-two  feet  in  length  and  twenty-two  feet  in  width.  In  the 
front  portion  of  this  room,  the  ceiling  was  fourteen  feet  high,  and 
in  that  place  benches  or  tables  were  located,  on  which  the  soap 
was  put  into  wrappers.  The  plaintiff  was  employed  to  stand  or  sit 
at  one  of  these  tables,  have  soap  and  paper  furnished  her  there,  and 
put  wrappers  around  the  former.  In  the  rear  portion  of  the  room, 
the  ceiling  was  only  six  feet  and  two  inches  from  the  floor,  and  there 
were  located  the  fixtures  connected  with  the  business,  some  of 
which  projected  through  the  low  ceiling,  and  also  kettles  and  reser- 
voirs set  into  the  floor.  The  paper  used  for  wrapping  was  kept 
upstairs,  and  brought  down  as  needed,  and  put  upon  the  tables 
when  called  for.  Women  never  had  to  go  after  it,  nor  had  they  any 
business  in  the  rear  portion  of  the  room  where  the  fixtures  were. 
On  one  occasion,  the  paper  had  been  removed  from  the  tables  to 
the  rear  of  the  room  to  prevent  it  being  blown  about  by  the  wind. 
The  plaintiff  returned  to  her  work  at  a  time  which  was  not  within 
the  ordinary  working  hours,  and  while  the  other  hands  were  at 
dinner.  She  went  into  the  rear  portion  of  the  room  after  paper, 
fell  into  a  reservoir  containing  lye,  impregnated  with  potash,  and 
was  injured.  It  was  testified  by  servants  who  worked  for  the  same 
master,  after  the  accident,  that  wrapping  paper  was  kept  in  different 
parts  of  the  room,  and  some  of  it  close  to  the  reservoir.  Held^ 
that  under  these  facts,  there  could  be  no  recovery,  there  being  no 
duty  resting  on  the  master  which  he  violated." 
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ELLINGTON  (by  next  friend)  v.  BEAVER  DAM 

LUMBER  COMPANY. 

Supreme  Courts  Georgia^  October  Tertn^  ^^93» 
[Reported  in  93  Ga.  53.] 

1.  LUMBER  COMPANY  OPERATING  LOCOMOTIVES  NOT  LIABLE  AS 
A  RAILROAD  COMPANY  FOR  INJURIES  TO  EMPLOYEES  BY  SUCH 
LOCOMOTIVES.  —  Under  the  Constitution  of  this  Stole,  the  superior 
courts  have  no  authority  to  grant  charters  to  railroad  companies.  A  com- 
pany  to  which  a  charter  was  granted  by  the  Superior  Court  for  the  purpose 
of  "  carrying  on  the  general  business  of  sawing  all  kinds  of  lumber,  by 
machinery  run  by  steam,  or  such  power  as  may  be  best  adapted  to  the 
business;  to  place  said  lumber  on  market,"  etc.,  is  not  a  railroad  company, 
although,  according  to  its  charter,  it  had  authority  '*  to  buy,  lease,  sell,  use 
and  operate  locomotives  and  railroad  engines  on  tramroads  and  railroads; 
to  build,  construct  and  project  railroads  and  tramroads  contiguous  to,  and 
in  connection  with,  and  for  the  purpose  of  furthering,  facilitating  and  more 
readily  and  easily  carrying  on  the  aforesaid  business  of  sawing,  manufac 
turing,  etc.,  as  proposed.*'  The  fact  that  such  company  did,  on  some 
occasions,  transport  passengers  and  freight  for  hire,  did  not  make  it  a 
railroad  company  as  to  one  of  its  own  employees  who  was  injured  by  the 
movement  of  a  locomotive  at  a  time,  and  upon  an  occasion,  when  the  com- 
pany  was  in  no  sense  engaged  in  transacting  business  as  a  carrier  for  the 
public. 

a.  MANAGER  OF  VEHICLE  AND  TRACK  REPAIRER  ARE  FELLOW 
SERVANTS.  —  The  manager  of  a  vehicle  used  locally  by  a  lumber  com- 
pany  in  the  transportotion  of  its  supplies  and  products,  and  another 
servant  ot  the  company  whose  business  it  is  to  repair  and  keep  in  proper 
condition  the  track  upon  which  the  vehicle  is  run,  and  who,  according  to 
the  custom  of  the  company,  is  daily  transported  to  and  from  his  work  on 
this  vehicle,  are  fellow-servants,  both  being  in  the  employment  of  the  com- 
pany, and  the  work  of  both,  when  regularly  carried  on,  conducing  to  the 
accomplishment  of  a  common  object,  to  wit,  the  transportotion  of  the  com- 
pany's supplies  and  products. 

3.  STATUTE  — COMMON  LAW— RAILROAD  LAWS  NOT  APPLICABLE 
TO  LUMBER  COMPANY  —  EMPLOYEE  INJURED  BY  ACT  OF 
ANOTHER  EMPLOYEE  —  FELLOW-SERVANTS.  —  The  laws  of  this 
State  applicable  to  actions  by  employees  against  railroad  companies,  as 
such  are  not  applicable  to  an  action  against  a  lumber  company  of  the  kind 
above  indicated,  by  one  of  its  employees;  but  the  general  law  applicable  to 
an  action  for  personal  injuries  by  a  servant  against  his  master  must  control. 
This  being  so,  and  it  appearing  from  the  evidence  that  the  plaintiff  and  the 
fireman,  through  whose  alleged  negligence  the  plaintiff  was  injured,  were 
fellow-servants,  the  plaintiff  was  not  entitled  to  recover,  even  if  the  negli- 
gence was  estoblished,  and  was  the  cause  of  the  injury.  Consequently* 
there  was  no  error  in  granting  a  nonsuit. 
{Sy/Iabus  by  the  Court,)      ^ 
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Appeal  from  nonsuit  in  the  Burke  Superior  Court.  The 
case  is  stated  in  the  opinion.    Judgment  affirmed. 

BoYKiN  Wright  and  Berrien  &  Munnerlyn,  for  plaintiff. 

J.  R.  Lamar,  H.  H.  Perry  and  Johnston  &  Brinson,  for 
defendant. 

Lumpkin^  J« —  i.  The  superior  courts  have  no  power,  under 
the  Constitution  of  this  State,  to  grant  charters  to  railroad  com- 
panies. If,  notwithstanding,  a  superior  court  should  go  through 
the  form  of  incorporating  a  railroad  company,  and  the  alleged 
company  transacted  business  as  a  common  carrier  in  transporting: 
freight  and  passengers,  it  may  be  that  the  persons  composing  it 
would  be  estopped  from  denying  that  it  was  a  railroad  company, 
and  as  such  subject  to  the  laws  of  this  State  with  respect  to  the 
liability  of  railroad  companies.  It  is  quite  obvious,  however, 
that  the  Superior  Court  of  Burke  county,  in  granting  a  charter  to 
the  Beaver  Dam  Lumber  Company,  made  no  attempt  whatever 
to  incorporate  it  as  a  railroad  company.  The  terms  of  the 
charter,  as  they  appear  in  the  record,  show  plainly  enough  that 
this  company  was  incorporated  to  carry  on  the  business  of  sawing 
and  selling  lumber  of  all  kinds;  and  although  it  may  have  had 
authority  to  buy  and  operate  engines  on  tramroads,  and  to  build 
such  roads,  these  powers  were  to  be  exercised  only  in  connection 
with,  and  for  the  purpose  of  facilitating  and  more  readily  carry- 
ing on  the  lumber  business  itself;  that  is,  they  were  merely^ 
incidental  to  the  main  object  and  purpose  for  which  the  company 
was  created,  and  nowhere  in  the  charter  is  any  power  granted  ta 
conduct  a  transportation  business  for  the  public,  as  would  neces- 
sarily'' be  done  in  the  charter  of  a  railroad  company.  The  Beaver 
Dam  Lumber  Company  was,  therefore,  not  a  railroad  company ; 
and  so  far,  at  least,  as  its  own  employees  are  concerned,  this  fact 
is  not  altered  because  on  some  occasions  the  company  did  trans- 
port passengers  and  freight  for  hire.  Whatever  its  liabilities. 
might  be  to  those  it  served  in  this  manner,  it  certainly  was  not 
liable  as  a  railroad  company  to  an  employee  for  an  injury  occa- 
sioned to  him  by  the  movement  of  a  locomotive  at  a  time  when 
the  company  was  engaged  strictly  in  the  transaction  of  its  legiti- 
mate business  and  in  no  sense  operating  as  a  carrier  for  the  public. 

2-3.  For  the  purposes  of  this  case,  it  is  proper,  then,  to  treat 
the  locomotive  as  a  mere  ordinary  vehicle,  and  the  person  in 
charge  of  it  as  its  manager,  just  as  if  it  were  a  wagon  and  that 
person  were  the  driver  or  manager  of  the  team  by  which  the 
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wagon  was  drawn.  The  engineer,  strictly  speaking,  was  the 
servant  of  the  company  whose  duty  it  was  to  manage  the  loco- 
motive and  control  its  movements,  but  the  fireman's  duty 
required  him  to  be  upon  it  also,  and  it  was  there  his  work  was 
to  be  performed.     He  was  a  sort  of  assistant  to  the  "  driver." 

The  action  was  brought  by  Dennis  Ellington,  as  next  friend 
of  his  minor  son,  Joe  Ellington.  Regularly,  Joe  should  have 
been  the  plaintiff,  suing  by  Dennis  as  his  next  friend,  but  the 
difference  is  of  no  consequence.  Lasseter  v,  Simpson,  78  Ga. 
61;  Van  Pelt  v.  C.  R.  &  C.  R.  R.  Co.,  89  Ga.  706.  For  con- 
venience, however,  it  will  be  understood  that  when  the  word 
*'  plaintiff"  is  hereinafter  used,  reference  to  Joe  Ellington  is 
intended.  It  was  his  business,  in  connection  with  others,  to 
work  upon  and  keep  in  order  the  track  of  the  company's  railroad 
over  which  it  transported  its  own  products  and  supplies,  and  the 
•evidence  shows  that  it  was  the  custom  of  the  company  to  daily 
transport  its  track- hands,  including  the  plaintiff,  upon  the  loco- 
motive, to  and  from  their  work.  The  substance  of  the  plaintiff's 
main  contention  is,  that  while  he  was  in  the  act  of  getting  upon 
the  locomotive  to  be  carried  home  at  the  close  of  a  day's  work, 
the  fireman,  by  suddenly  starting  the  locomotive,  caused  the 
injuries  received  by  the  plaintiff,  who  was  free  from  fault,  and 
this  conduct  of  the  fireman  was  negligent.  Before  proceeding 
to  discuss  the  question  of  the  company's  liability  upon  the 
assumption  that  the  above  contention  was  sustained,  it  will  be 
proper,  perhaps,  to  state  and  dispose  of  another  contention  made 
on  the  brief  of  counsel  for  plaintiff  in  error,  and  insisted  upon 
here,  which  was:  that  the  negligence  complained  of,  even  though 
committed  by  the  fireman,  is  imputable  to  the  company  itself, 
because  the  duty  to  supply  the  locomotive  with  a  competent 
engineer  devolved  upon  the  company  proper,  and  that  as  the 
fireman  was  inexperienced  and  incompetent,  putting  him  in 
charge  of  the  engine,  whether  done  by  the  company  or  its  repre- 
sentative, was  the  negligence  of  the  company  itself.  We  quote 
from  the  declaration  all  that  is  material  upon  this  point :  **  That 
said  company  was  further  careless  and  negligent  in  that  the  said 
train  was  carelessly  and  negligently  started,  as  aforesaid,  by  a 
person  not  the  engineer  of  said  train,  and  in  the  absence  of  the 
engineer  from  the  place  of  his  duty,  the  person  so  attempting  to 
run  said  train  being  inexperienced  and  incompetent." 

It  will  be  observed  there  is  no  allegation  that  the  company. 
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either  by  itself  or  by  any  representative^  supplied  the  "  inex- 
perienced and  incompetent  "  person  to  run  the  engine,  or 'made 
it  his  duty  to  do  so.  The  declaration  simply  states  what  he  did, 
but  does  not  state  that  he  had  any  authority  from  the  company, 
direct  or  indirect,  for  so  doing.  The  plaintiff  himself  testified  it 
was  not  the  business  of  the  fireman  to  run  the  engine,  and  that 
there  was  no  reason  for  the  engineer  not  to  have  done  it,  as  he 
was  there  in  the  cab  of  the  engine.  It  is,  therefore,  apparent 
that  the  contention  of  the  plaintiff  with  which  we  are  now  dealing 
is  not  sustained  either  by  his  pleadings  or  by  his  proof. 

We  now  return  to  the  question  whether  the  company  is  liable 
or  not,  granting  that  the  plaintiff  was  free  from  fault,  and  that 
he  was  injured  by  the  negligence  of  the  fireman.  The  general 
rule  of  law  that  a  master  is  not  liable  to  a  servant  for  an  injury 
caused  by  the  negligence  of  a  fellow-servant  is  well  settled. 
Section  2083  of  the  Code,  for  the  reason  therein  stated,  makes 
an  exception  to  the  rule,  so  far  as  railroad  companies  are  con- 
cerned, and  makes  these  companies  liable,  just  as  they  are  to 
passengers,  to  all  "  employees  who  cannot  possibly  control  those 
who  should  exercise  care  and  diligence  in  the  running  of  trains, 
*  *  *  for  injuries  arising  from  the  want  of  such  care  and 
diligence.'*  The  defendant  in  this  case  not  being  a  railroad 
company,  this  section  of  the  Code  is  not  applicable,  and,  there- 
fore, the  only  remaining  question  is,  were  the  plaintiff  and  the 
fireman,  under  the  peculiar  facts  of  this  case,  fellow-servants  ? 

The  rule  for  determining  who  are  fellow-servants  is  thus  stated 
in  Wood's  Master  and  Servant,  §  435  :  "  The  true  test  of  fellow- 
service  is  community  in  that  which  is  the  test  of  service,  which 
is  subjection  to  control  and  direction  by  the  same  general  master 
in  the  same  common  object;  but  unless  they  are  subject  to  the 
same  general  control^  the  fact  that  they  are  engaged  in  the  same 
common  pursuit  does  not  render  them  co-servants.  //  is  subjec- 
tion to  flu  same  general  control^  coupled  with  an  engagement  in  the 
common  pursuit,  titat  affords  tlie  test,  and  unless  the  two  elements 
concur  there  can  be  no  common  service,  which  disentitles  an 
employee  under  the  control  of  one  master,  from  recovering  for 
injuries  received  through  the  negligence  of  a  servant  under  the 
control  of  another  master."  In  the  notes  on  page  855  to  857  of 
this  work,  numerous  cases  are  cited  affording  illustrations  as  to 
who  may  be  considered  fellow-servants,  among  them  Whaalan  v. 
M.  R.  &  Lake  Erie  R.  R.  Co.,  8  Ohio  St.  249;  Indianapolis  R. 
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R.  Co.  V,  Love,  lo  Ind.  554;  Indianapolis  R.  R.  Co.  v.  Klein^ 
II  Ind.  38,  in  support  of  the  proposition  that  where  pne  servant 
was  employed  by  a  railroad  company  in  making  repairs  to  its 
tracks,  and  another  as  fireman  on  one  of  its  trains,  these  were  not 
such  distinct  departments  of  duty  as  to  make  any  exception  to 
the  general  rule  constituting  them  fellow-servants.  On  pages 
861-2,  the  author  of  this  text-book  has  collected  quite  a  compre- 
hensive list  of  cases  showing  who  are  to  be  regarded  as  fellow- 
servants,  including  *'  conductor  and  track-layer,"  "  engineer  and 
laborer,"  and  so  on.  On  the  latter  page,  instances  to  the  con- 
trary are  also  given,  and  authorities  cited.  In  addition  to  the 
above  authorities,  the  cases  of  Prather  v,  R.  &  D.  R.  R.  Co., 
80  Ga.  427,  and  White  v.  Kennon  &  Co.,  83  Ga.  343,  sustain  the 
proposition  that  a  track-hand  who  is  carried  to  and  from  his 
work  upon  a  train  of  his  master  is  a  fellow-servant  of  the  engineer 
and  fireman  in  charge  of  that  train.  The  former  case  is  not  pre- 
cisely in  point,  but  it  certainly  bears  in  the  direction  indicated. 
The  latter  case  very  closely  resembles  the  case  at  bar.  The 
defendants  were  a  firm  operating  a  steam  saw-mill,  and  in  con- 
nection with  it,  used  a  tramroad  extending  some  distance  into 
the  country,  on  which  engines  and  truck  cars  were  run  for  the 
purpose  of  hauling  logs  to  the  mill.  The  plaintiff  was  employed 
to  take  charge  of  a  gang  of  hands  and  to  keep  the  track  of  the 
tramroad  in  repair.  On  the  occasion  upon  which  he  was  injured, 
he  was  required  to  go  out  on  a  train  with  a  load  of  ties  and  was 
riding  on  the  ties,  and  while  on  the  journey,  the  train  ran  into  a 
bad  place  in  the  track,  threw  him  from  the  car,  and  he  was  injured 
severely.  In  the  opinion  delivered  by  Justice  Simmons  it  is 
stated  that:  "  The  law  of  this  State  concerning  actions  of  this 
sort  against  railroad  companies  is  not  applicable  to  the  present 
case,  but  it  is  controlled  by  the  principles  of  the  general  law 
between  master  and  servant; "  and  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover,  for  two  reasons :  first,  because  it  was 
gross  negligence  on  his  part  to  ride  over  this  defective  track  on 
top  of  a  load  of  cross-ties;  and  second,  because  he  and  the  engi- 
neer, of  whose  negligence  he  complained,  were  fellow-servants, 
and  the  defendants  were  not  liable  to  the  plaintiff  for  the  negli* 
gence  of  his  co-employees. 

According  to  the  evidence  in  the  case  at  bar,  it  was  in  the  line 
of  the  plaintiff's  duty,  and  in  conformity  to  the  custom  of  the 
company,  for  him  to  be  daily  transported  to  and  from  his  work 
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on  the  locomotive  by  which  he  was  injured,  he  being  employed 
in  the  capacity  of  track-hand.  In  our  opinion,  he  and  the  fire. 
man  were  fellow-servants,  both  being  in  the  employment  and 
under  the  general  control  of  a  common  master,  and  the  work  of 
both,  when  regularly  carried  on,  conducing  to  the  accomplish- 
ment of  the  common  object  for  which  they  were  engaged  by  the 
company,  viz :  the  transportation  of  its  own  supplies  and  products. 
According  to  the  test  laid  down  by  Mr.  Wood  and  other  text- 
writers,  and  to  the  weight  of  current  authority,  which  is  in 
accord  with  previous  decisions  by  this  court,  we  think  the 
conclusion  that  the  plaintiff  and  the  fireman  were  co-employees 
is  inevitable. 

In  Shields  v.  Yonge,  15  Ga.  349,  the  second  count  in  the 
declaration  alleged  that  the  plaintiff's  son,  who  was  killed,  was 
•employed  on  the  train  as  a  fireman,  by  contract  with  his  father. 
In  commenting  on  this  count,  Judge  Benning,  on  page  357,  said : 
"  The  second  count  differs  from  the  first  in  this  —  that  it  alleges 
the  said  son  and  servant  of  the  plaintiff  to  have  been  received  by 
the  superintendent,  Wadley,  as  a  hirelings  to  perform  certain 
services  about  the  cars,  etc.,  for  which  the  plaintiff  was  to  be 
paid.  It  alleges  that  the  injury,  resulting  in  the  death  of  the 
son,  was  brought  about  by  the  negligence  of  Wadley  and  his 
servants.  Now,  Wadley,  in  hiring  the  minor  son,  acted  simply 
as  agent  for  the  State.  He  was  the  State's  superintendent  of ' 
the  State's  road.  Wadley,  and  his  servants,  and  this  minor  son, 
after  his  hiring,  were,  therefore,  all  fellow-servants  of  a  common 
principal  —  the  State.  And  this  suit  is,  in  effect,  against  that 
principal.  Now,  the  question  is,  does  an  action  lie  against  the 
principal,  for  an  injury  done  to  a  servant  by  a  fellow-servant,  at 
a  time  when  both  servants  are  acting  in  the  course  of  their  com- 
mon employment  ? "  This,  however,  was  carrying  the  doctrine 
of  fellow-servants  farther  than  this  court  has  since  been  disposed 
to  do.  Indeed,  in  Cooper  v.  Mullins,  30  Ga.  146,  some  of  the 
language  used  by  Judge  Stephens  tends  towards  the  other 
extreme;  but  the  decision  in  that  case,  applied  to  its  facts,  does 
not  go  as  far  as  the  judge's  reasoning  would  indicate.  It  appeared 
that  the  plaintiff,  an  engineer,  who  was  not  in  the  regular  service 
of  the  W.  &  A.  R.  R.,  but  an  employee  of  the  Georgia  railroad, 
was  injured  while  on  a  special  mission  in  charge  of  a  locomotive 
drawing  a  train  of  cars  over  the  W.  &  A.  R.  R.,  because  of  the 
negligence  of  an  employee  on  another  train  used  in  the  regular 
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business  of  that  road.     These  two  persons  were,  we  think,  prop- 
erly held  not  to  be  fellow-servants. 

In  Krogg  V.  A.  &  W.  Pt.  R.  R.  Co.,  JJ  Ga.,  on  page  214, 
Justice  Blandford  alludes  to  the  "  philosophic  view'*  of  this 
question  taken  by  Judge  Stephens  in  the  MuUins  case,  and  cites 
that  case  in  connection  with  that  of  Bain  v,  Athens  Foundry, 
etc.,  Works,  75  Ga.  718,  14  Am.  Neg.  Cas.  6,  ante^  to  sustain 
the  correctness  of  the  proposition  that  a  railroad  engineer  was 
not  a  fellow-servant  of  the  general  manager.  And  again,  in 
Killian  7/.  Augusta  &  Knoxville  R.  R.  Co.,  78  Ga.,  on  page  751, 
Justice  Hall  refers  approvingly  to  th^ decision  in  the  Mullinscase; 
but  nothing  in  the  cases  just  mentioned  conflicts  with  what  is 
ruled  in  the  case  at  bar.  In  deciding  them  it  was  not  necessary 
for  this  court  to  adopt  all  that  was  said  in  the  opinion  of  Judge 
Stephens,  nor  do  we  think  that  it  was  intended  to  do  so. 

The  case  mainly  relied  on  by  counsel  for  plaintiff  in  error 
is  that  of  Atlanta  &  Richmond  Air-Line  R'y  Co.  v.  Ayers,  53 
Ga.  12,  in  which  it  appeared  that  the  plaintiff's  deceased  hus- 
band, who  had  been  in  the  employment  of  the  railroad  company 
as  a  track-raiser,  was  killed  in  attempting  to  leave  a  gravel  or  con- 
struction train  of  the  company  which  had  stopped  at  the  point 
where  he  and  other  hands  were  at  work  to  take  them  to  a  depot 
a  few  miles  distant,  the  negligence  alleged  being  that  the  train 
was  suddenly  started  before  the  deceased  had  time  to  safely  dis- 
embark at  the  depot  in  question.  In  that  case,  however,  this 
court  did  not  really  decide  that  the  deceased  and  the  employees 
of  the  company  charged  with  the  duty  of  running  the  train  were 
not  fellow-servants.  The  question  was  left  open,  as  a  close 
examination  of  Judge  Tripp's  opinion  will  show.  Moreover  the 
plaintiff's  right  to  recover  did  not  depend  upon  a  decision  of 
that  question,  and  it  was  not  necessarily  in  the  case.  It  being 
a  suit  against  a  railroad  company,  it  made  no  difference  whether 
Ayers,  the  track-hand,  was  a  fellow-servant  of  the  employees  on 
the  train  or  not,  because,  under  section  2083  of  the  Code,  all 
employees  except  those  who  may  be  able  to  control  those  engaged 
in  the  running  of  trains  are  placed  upon  the  footing  of  passengers 
as  to  injuries  arising  from  the  negligence  of  this  latter  class  of 
employees,  and  there  can  be  no  doubt  that  the  employees  pro- 
tected by  this  section  include  all  who  fall  within  the  descriptive 
words,  **  cannot  possibly  control  those  who  should  exercise  care 
and  diligence  in  the  running  of  trains,"  whether  they  mayor 
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may  not  be  properly  classed  as  fellow-servants  of  the  train 
employees.  This  being  so,  Ayers,  by  virtue  of  this  section,  was 
in  either  event  given  the  right  of  a  passenger,  so  far  as  the  lia- 
bility of  the  company  was  concerned,  and  accordingly  it  was  held 
that  his  9wn  negligence,  even  though  contributing  to  his  death, 
would  not  totally  defeat  the  right  of  his  widow  to  recover.  In 
other  words,  this  section  put  the  class  of  employees  to  which 
Ayers  belonged  on  the  same  legal  footing  with  passengers,  with* 
out  any  reference  to  the  question  of  fellow-service. 

In  Georgia  R.  R.  v,  Goldwire,  56  Ga.  196,  it  was  held  that  a 
railroad  employee  without  fault  could  recover  for  injuries  occa- 
sioned by  the  negligence  of  co-employees  in  the  same  service. 
This  ruling  was  based  largely  upon  the  law  contained  in  §§  3033 
and  3036  of  the  Code,  but  it  was  also  strongly  intimated  that  the 
plaintiff,  a  "  train-hand  "  was  an  employee  who  could  not  "  pos- 
sibly  control  "  the  conductor  and  engineer,  and  that  consequently 
he  might  recover  under  §  2083.  Enough  is  there  suggested  to 
make  it  certain,  if  there  can  be  any  doubt  about  it,  that  a  track* 
hand  like  Ayers  could  not  possibly  control  employees  running  a 
train.  After  a  careful  study  of  the  Ayers  case,  we  are  satisfied 
that,  properly  understood,  it  contains  nothing  out  of  harmony 
with  what  is  ruled  in  the  case  at  bar  (i). 

If  a  farmer  should  use  a  wagon  to  send  his  servants  to  a  field 
to  pick  cotton,  and  to  haul  the  cotton  and  the  cotton-pickers 
home  at  night,  and  one  of  the  latter  should  be  injured  because 
the  driver  of  the  wagon,  or  another  servant  who  assisted  him  in 
managing  or  loading  the  wagon,  negligently.and  carelessly  started 
the  team  too  suddenly,  it  would  be  clear  enough  that  the  farmer 
would  not  be  liable  for  the  injury.  We  have  endeavored  to  show 
that  the  present  case  falls  within  the  same  class  as  that  indicated 
by  the  above  homely  illustration,  and  if  we  have  succeeded,  our 
conclusion  that  the  plaintiff  was  not  entitled  to  recover  must  be 
correct.  In  this  connection,  see  the  remarks  of  Lord  Abinger, 
C.  B.,  (2)  in  the  case  of  Priestley  v.  Fowler,  3  Mees.  &  W.  i, 
cited  in  McKinney  on  Fellow-Servants,  §  4. 

The  granting  of  the  nonsuit  was  right.     Judgment  affirmed. 

I.  Shields  v.Yooge,  1563.349;  Cooper  12;  Ga.  R.  R.  v,  Goldwire,  56  Ga.  196, 

r.  Mallins,  30  Ga.  146;  Krogg  z^.  A.  &  cases  cited  in  the  case  at  bar,  are  re- 

W.  P.  R.  Co., 77  Ga.  214;  Bain  v.  Athens  ported  with  the  Geori^ia  cases  in  this 

Foundry,  etc..  Works,  75  Ga.  718;  Kil-  volume  of  Am.  Neg.  Cas. 
Han  V,  Aug.  ft  K.  R.  Co.,  78  Ga.  751; 

Atlanta,  etc.,  R.  Cu.  v,  Ayers,  53  Ga.  2.  In  Priestley  v.  Fowler,  3  Mees.  ft  W,. 


«4  14  AMERICAN  NEGUGBNCB  CASES. 

TAYLOR  V.  GEORGIA  MARBLE  COMPANY. 

Supreme  Courts  Georgia^  March  Term^  iSp6. 
[Reported  in  99  Ga.  512.] 

1.  AGENT  — VICE-PRINCIPAL— FELLOW-SERVANT  — BRAKEMAN  IN- 
JURED.  —  Aq  agent  or  employee  of  a  corporation  who,  in  the  discharge 
of  his  general  duties,  has  charge  of  a  particular  branch  or  department  of 
the  corporation's  business  as  to  which  he  acts  in  the  capacity  of  a  vice- 
principal,  and  as  such  employs  and  has  control  of  all  the  subordinate  ser- 
vants who  are  to  work  under  him,  is,  as  to  one  of  these  whose  duty  it  is  to 
obey  his  orders  and  who  taices  his  orders  from  no  other  source,  a  quasi 
master,  and  not  a  fellow-servant  in  the  sense  that  the  subordinate  will  have 
no  right  of  action  against  the  corporation,  for  personal  injuries  caused 
without  fault  on  his  part  by  the  negligence  of  the  superior. 

«.  DEMURRER  — ERROR. —  It  was  error   in    the   present   case  to  susuin 
the  defendant's  demurrer  to  the  plaintifif's  declaration. 
{Syllabus  by  the  Court.) 

Appeal  from  Pickens  Superior  Court.    Judgment  reversed. 

*'  The  petition  as  amended  alleged:  On  November  14,  1894, 
defendant,  though  having:  no  charter  as  a  railroad  company  of 
Georgia,  was  acting  as  a  railroad  company,  doing  business  as 
such  in  Pickens  county,  engaged  in  running  and  operating  a 
railroad  and  running  a  train  of  cars  thereon,  and  was  engaged  in 
the  business  of  hauling  freight  thereon  for  itself  and  others. 
Plaintiff  was  in  its  employment  as  brakeman  and  car-coupler  on 
said  train.  One  McHan  was  the  engineer  of  the  train,  and  was 
in  sole  charge  thereof  for  defendant  and  placed  in  charge  thereof 
by  it,  and  had  by  its  direction  entire  control  and  management 
of  the  train  and  of  the  plaintiff  as  brakeman  and  coupler.  Plain- 
tiff was  a  subordinate  employee  under  the  direction  and  control 
of  McHan,  as  defendant's  agent,  and  it  was  his  duty  to  obey 
McHan's  orders.  McHan  ordered  him,  whenever  the  train  went 
on  side-tracks  on  which  cars  were  standing,  to  always  go  ahead 
and  get  between  the  cars  and  the  approaching  train  and  couple 
such  cars  to  the  train.  For  some  months  plaintiff  had  been 
acting  as  car-coupler  on  the  train  under  McHan  and  had  always 

I,  the  defendant  was  sued  by  his  serv-  be  liable.    The  court  said    that    the 

ant  injured  by  the  breaking  down  of  principal  was  under  no  implied  obli- 

a  van  in  which  he  and  a  feU-^w-servant  gation  to  his  servant  for  the  sufficiency 

were  carrying  goods  for  his  master,  by  of  the  van.  as  he  had  no  more  knowl- 

reason  of  its  weakness  and  excessive  edge  of  its  condition  than  the  servant 

loading.     Defendant  was  held  not  to  himself. 
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obeyed  said  order  and  had  very  frequently,  and  as  often  as  the 
train  passed  onto  a  side-track  on  which  cars  were  standing,  gone 
in  between  such  cars  and  the  approaching  train  and  coupled  the 
cars  to  the  approaching  train,  and  this  had  always  been  done 
with  safety,  as  the  engineer  would  slow  up  the  train  just  before 
reaching  the  car,  as  it  was  his  duty  to  do.  It  had  been  the 
invariable  custom  of  the  engineer^  and  was  his  duty,  whenever 
plaintiff  went  between  the  train  and  the  car  to  couple  the  two 
together,  to  wait  for  a  signal  from  plaintiff  to  move  after  the 
train  and  car  came  together,  before  the  engineer  caused  the  train 
to  run  any  further.  On  said  date  the  train  having  passed  onto 
a  side-track  of  defendant's  railroad,  on  which  a  car  was  standing, 
plaintiff,  without  fault  or  negligence  on  his  part,  but  in  the  dis- 
charge of  his  duty  and  in  accordance  with  the  orders  and  instruc- 
tions of  McHan,  passed  between  the  car  and  the  approaching 
train,  for  the  purpose  of  coupling  the  car  to  the  train,  fully 
believing  that  McHan  would  adopt  the  usual  precaution  of  slow- 
ing up  the  train  as  it  approached  the  car;  but  McHan,  well 
knowing  that  plaintiff  had  gone  between  the  car  and  the  train 
for  the  purpose  of  coupling  the  two  together  and  was  then  and 
there  between  the  car  and  the  train  for  that  purpose,  negligently 
and  carelessly  ran  the  train  at  great  and  unusual  and  unlawful 
speed  against  the  car,  whereby  plaintiff  was  unable  for  lack  of 
time  to  withdraw  himself,  and  his  hand  and  arm  were  caught 
between  the  car  and  the  train  and  held  with  such  force  that  he 
was  unable  to  extricate  himself  and  they  were  broken,  mangled 
and  crushed.  Instead  of  waiting,  as  was  his  custom  and  duty 
before  proceeding  further,  for  the  signal  from  plaintiff  to  move, 
McHan  negligently  and  carelessly  ran  the  train  and  the  car  for 
a  considerable  distance  along  the  track,  with  plaintiff's  hand  and 
arm  pressed  and  fastened  between  the  two,  grinding  and  lacerating 
the  flesh  and  bones  of  the  hand  and  arm  between  the  car  and  the 
train,  and  producing  the  most  excruciating  torture  to  plaintiff. 
By  reason  of  the  force  with  which  they  were  first  crushed  and  the 
grinding  to  which  they  were  so  subjected,  plaintiff's  hand  and 
arm  were  so  injured  that  afterwards  it  became  necessary  to  ampu- 
tate the  hand  and  portion  of  the  arm.  He  was  at  the  time  a 
stout,  healthy  young  man,  twenty-eight  years  old  and  earning 
430  a  month.  By  the  loss  of  his  arm  and  hand  he  has  been  ren- 
dered completely  helpless  and  unable  to  earn  a  living,  to  his 
damage  $10,000.     By  reason  of  defendant's  negligence  he  suffered 

Vol.  XIV— 5 


66  14  AMERICAN  NEGUGENCE  CASES. 

great  bodily  pain,  not  only  at  the  time  of  the  occurrence,  but 
while  sick  from  the  effects  of  the  injury,  to  his  damage  $5,000. 
He  was  put  to  great  expense  for  medical  treatment  and  nursings 
to  his  damage  $500,  and  he  was  damaged  by  loss  of  time  $500. 
When  the  injury  was  received,  defendant  had  run  the  train  into 
the  yard  of  the  Southern  Marble  Company,  for  the  purpose  of 
hauling  a  car  of  freight  for  the  master,  and  was  thus  engaged  in 
the  business  of  a  common  carrier.     When  the  train  ran  on  the 
side-track  approaching  the  cars  standing  thereon,  in  obedience 
to  the  orders  as  aforesaid  of  the  engineer,  plaintiff  prepared  to 
run  in  between  the  train  and  the  car  it  was  approaching,  in  order 
to  couple  the  two;  but  the  engineer  rushed  the  train  so  rapidly 
together,  plaintiff  did  not  go  in  between  the  two  at  first,  it 
being  impossible  to  do  so,  but  the  cars  standing  on  the  track 
being  struck  forward  by  the  collision  left  an  opening  between 
them  and  the  train,  and  he  ran  in  to  couple  the  same  together 
when  they  should  meet,  but  the  cars,  having  been  struck  and 
kicked  up,  returned  to  the  train  still  approaching  them,  and  the 
speed  of  the  train  and  of  the  returning  cars  combined  caused 
them  to  come  together  so  rapidly  that  plaintiff,  who  had  run  in 
between  in  obedience  to  orders  and  in  the  discharge  of  his  duty, 
did  not  have  time  to  realize  his  danger  until  too  late,  and  did 
not  have  any  reason  to  apprehend  that  the  collision  would  be  so 
sudden,  and  being  already  by  said  train  with  his  hand  and  arm 
between  the  cars,  "  and  having  seized  the  link  which  is  used  to- 
couple  the  cars  together  and  which  was  attached  to  the  train, 
introduced  the  link  into  the  drawhead  of  the  car  on  the  side- 
track," and  sought  to  withdraw  his  hand,  but  the  contact  of  the 
train  and  car  was  so  sudden  that  in  withdrawing  his  hand  it  was 
caught  between  the  bumpers,  which  are  between  the  draw-heads 
and  the  outside  of  the  car,  and  it  was  impossible  to  withdraw  his 
hand  and  arm  from  the  position  they  iVere  necessarily  in  in 
coupling  the  cars,  without  passing  them  between  said  bumpers 
which  projected  from  the  cars.     The  engineer's  real  object  was 
to  kick  the  cars  on  the  side-track  and  not  to  couple  to  them,  but 
he  did  not  notify  plaintiff  of  this,  and  plaintiff  did  not  know  it, 
but  supposed  it  was  his  duty  to  carry  out  his  orders,  and  the 
engineer  was  negligent  in  not  notifying  plaintiff  of  his  said  inten- 
tion.    The  engineer  employed  all  the  hands  wanted  with  said 
road;  and  had  employed  plaintiff.     If  the  engineer,  after  the  cars 
were  coupled,  had  waited  for  signal  before  proceeding,  plaintiff 


i 
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could  and  would  have  been  released  from  his  perilous  condition 
and  the  injury  to  him  would  not  have  been  so  great.  His  hand 
had  been  .caught  about  the  wrist  between  the  bumpers,  but  on 
account  of  the  engineer  continuing  to  move  the  train  the  play  of 
the  bumpers  sideways  and  slightly  up  and  down  crushed  the 
bones  of  the  hand  and  arm  and  extended  the  injury  above  the 
wrist  and  broke  the  bones  of  the  arm  above  the  wrist.  Plaintiff 
was  unable  to  extricate  his  hand  and  arm  until  the  train  stopped. 
In  spite  of  the  injuries  to  his  hand  received  by  the  train  striking 
the  car,  it  would  not  have  been  necessary  to  amputate  his  hand 
and  arm  but  for  the  additional  injury  produced  by  the  engineer 
continuing  to  move  the  train  after  plaintiff's  hand  was  caught 
and  after  the  coupling  had  been  made.  At  the  time  the  injury 
occurred  plaintiff  had  been  employed  by  defendant  only  three 
months,  and  was  comparatively  ignorant  of  the  running  6f  rail- 
road trains.  Up  to  the  time  of  his  employment  by  said  engineer, 
plaintiff  had  had  no  experience  in  such  matters,  and  the  engineer 
knew  the  same.  The  engineer  had  never  before  since  plaintiff 
was  employed  gone  upon  a  side  track  and  kicked  the  cars  thereon; 
the  plaintiff  had  no  notice  or  knowledge  up  to  the  time  of  and 
not  until  after  the  injury  that  it  was  the  engineer's  intention  to 
kick  said  cars  on  the  side  track. 

"  The  demurrer  was  on  the  following  grounds:  No  cause  of 
action  is  set  forth.  The  declaration  does  not  show  that  plaintiff 
made  any  effort  to  avoid  the  injury  when  he  discovered  that  the 
train  was  approaching  him  at  a  high  rate  of  speed ;  it  does  not 
show  his  position  at  that  time,  and  does  not  show  that  he  could 
not  have  avoided  the  injury  by  the  exercise  of  ordinary  care. 
The  manner  in  which  plaintiff  was  injured  is  not  set  forth  with 
sufficient  detail  to  put  defendant  upon  notice  of  the  facts  upon 
which  plaintiff  insists.  The  declaration  does  not  show  the  posi- 
tion of  plaintiff  and  his  hand  to  the  train  and  car  at  the  time  the 
injury  was  received,  or  how  the  injury  was  inflicted,  or  between 
what  parts  of  the  train  and  car  the  plaintiff's  hand  was  mashed, 
or  in  what  way  he  was  engaged  at  the  time  of  the  injury." 

H.  H.  Perry  and  W.  T.  Day,  for  plaintiff. 

Clay  &  Blair  and  John  Henley,  for  defendant. 

Atkinson,  J.  —  i.  The  liability  of  the  defendant  in  the  present 
case  is  referable  to  the  general  law  bearing  upon  the  relation 
of  master  and  servant ;  for,  while  the  defendant  was  engaged  in 
running  and  operating  a  railway  train,  it  was  a  mere  private 
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institution,  not  operated  under  and  by  virtue  of  any  franchise 
granted  by  the  State,  and  therefore  does  not  fall  within  the  pro- 
visions of  our  code  imposing  liability  upon  railroad  companies  in 
favor  of  an  employee  injured,  when  without  fault  himself,  in 
consequence  of  the  negligence  of  a  fellow-servant.  The  sole 
question  for  determination  is  whether  the  person  whose  alleged 
negligence  caused  the  injury  was,  in  a  legal  sense,  a  fellow- 
servant  with  the  person  injured,  and  engaged  as  such  in  and 
about  the  common  employment  of  the  master. 

Corporations  act  only  by  and  through  their  agents;  and  while 
in  the  loose  general  sense  all  agents  and  servants  of  a  corporation, 
without  reference  to  rank  or  dignity,  are  co-employees,  they  are 
not  fellow-servants  in  the  sense  which  relieves  the  corporation 
from  liability  for  the  negligent  act  of  one  resulting  in  injury  to 
another,  where  the  person  whose  negligence  caused  the  injury 
occupies  the  position  of  quasi'm^,s^.QT  as  to  the  person  injured. 
Atlanta  Cotton  Factory  v,  Speer,  69  Ga.  137,  14  Am.  Neg.  Cas. 
22,  ante.  Such  a  doctrine  would  result  in  defeating,  in  every 
instance,  a  right  of  recovery  in  favor  of  an  employee  of  a  cor- 
poration, injured  in  consequence  of  the  negligence  of  another 
employee.  Where  the  master  delegates  to  one  of  his  employees 
such  authority  as  subjects  the  will  and  discretion  of  all  other 
employees,  engaged  in  and  about  the  particular  business,  to  the 
direction  and  control  of  the  person  to  whom  that  authority  is 
delegated,  such  person  may  be  well  said  to  be  a  vice-principal, 
and  to  stand  in  the  relation  of  the  master  himself.  The  negli- 
gence of  such  person  may  properly  be  imputed  to  the  master  as 
his  act,  and  particularly  is  this  true  with  respect  to  the  employees 
of  corporations ;  for  if  the  master  be  not  present  in  the  person 
to  whom  it  has  delegated  this  authority,  it  is  not  and  can  never 
be  present  at  all.  It  appears  in  the  present  case,  according  to 
the  allegations  in  the  declaration,  that  the  engineer  through 
whose  negligence  the  injuries  were  alleged  to  have  been  sustained 
had,  by  direction  of  the  common  master,  the  corporation,  sole 
charge  and  entire  control  and  management  of  the  train,  and  of 
the  plaintiff  in  his  capacity  as  brakeman  and  coupler  thereon. 
It  was  alleged  that  the  plaintiff  was  a  subordinate  employee 
under  the  direction  and  control  of  the  engineer,  and  that  it  was 
his  duty  to  obey  the  orders  of  the  engineer.  The  declaration 
alleges  that  he  was  employed  by  the  engineer.  These  allegations 
being  admitted  by  the  demurrer  to  be  true,  the  engineer,  while 
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a  co-employee,  was  not  in  a  legal  sense  a  fellow-servant  with  the 
plaintiff.  The  master  had  deputed  to  the  engineer  authority 
over  those  who  were  subordinate  to  him,  and  the  negligence  of 
the  person  exercising  such  authority  was  the  negligence  of  the 
master  itself.     See  Chicago,  Milw.  &  St.  Paul  R*y  Co.  v.  Ross, 

112  U.  S.  377(0- 

2.  The  declaration  in  all  other  respects,  was  sufficient,  and  the 
relations  existing  between  the  person  injured,  and  the  one  through 
whose  negligence  the  injuries  were  alleged  to  have  resulted,  not 
having  been  of  such  a  character  as  to  defeat  a  recovery  upon  the 
ground  that  they  were  fellow-servants,  the  demurrer  to  the 
declaration  should  have  been  overruled. 

Judgment  reversed. 

CHEENEY  V.  THE  OCEAN  STEAMSHIP  COMPANY. 

Supreme  Court,  Georgia,  October  Term^  ^^9S» 
[Reported  in  92  Ga.  726.] 

LABORER  LOADING  VESSEL  STRUCK  BY  BALE  OF  COTTON  THROWN 
INTO  HOLD— GUARD  AT  HATCHWAY  — WARNING  — SUPERIN- 
TENDENT— FOREMAN—  FELLOW-SERVANT  —  ERRONEOUS  NON- 
SUIT. —  I.  Where  it  was  essential  to  the  safety  of  laborers  employed  by  a 
steamship  company  in  the  loading  of  its  ship,  whose  place  of  work  was  in 
the  hold  of  the  vessel,  that  a  '*  hatch-tender  "  should  be  stationed  at  the 
hatchway  to  warn  them  when  bales  of  cotton  were  about  to  be  thrown  into 
.  the  hold,  it  was  the  duty  of  the  company  to  supply  a  person  to  be  stationed 
at  the  hatchway  for  that  purpose. 

2.  The  superintendence  of  this  work  having  been  entrusted  to  Hoffman,  if  he 

represented  the  company  in  the  duty  of  furnishing  a  sufficient  supply  of 
employees  to  effect  the  work  with  reasonable  and  ordinary  safety  to  those 
engaged  in  performing  it,  he  was.  as  to  this  duty,  the  alter  ego  of  the  com- 
pany, and  not  a  fellow-servant  of  the  laborers. 

3.  If  Hoffman  was  general  foreman  over  the  loading  of  the  whole  ship,  the 

laborers  were  entitled  to  rely  upon  his  promise,  when  he  ordered  them  to 
go  into  the  hold  and  begin   work,  that  a  "  hatch-tender  "  would  be  sta- 

I.  In  Chicago,  Milw.  &  St.  P.  R'y  Co.  But  see  New  England  R.  Co.  v,  Con- 

V,  Ross,  112  U.S. 377,  it  was  held  (four  roy,  175  U.  S.  323.  7  Am.  Neg.  Rep. 

justices  dissenting)  that  a  railroad  com-  182  (1899),  where  the  decision  in  that 

pany  was  liable  for  injury  to  an  engi-  case  does  away  with  the  vagueness  and 

neer   of  a  train    resulting  from    the  uncertainty  heretofore  existing  in  the 

negligence  of  the  conductor  in  failing  Federal  rule  of  fellow-servants  because 

to  deliver  to  the  engineer  a  telegram  of  the  dectsions  in  the  Ross  and  subse- 

ordering  the  train  side-tracked  to  allow  quent  cases  decided  on  the  authority 

another  train  to  pass  and  a  collision  of  the  Ross  case,  referred  to  in  the 

followed.  CoNROY  case. 
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tioned  at  the  hatchway;  and  If  one  of  them,  relying  upon  this  promise, 
obeyed  the  order,  and  no  such  person  was  placed  at  the  hatchway,  the 
company  would  be  responsible  for  a  personal  injury  occasioned  by  his 
being  struck  by  a  bale  of  cotton  thrown  into  the  hold  without  warning,  if 
he  did  not  know  or  had  no  reason  to  suppose  that  it  was  about  to  be  thrown 
down,  although  the  person  who  threw  it  down  was  a  fellow-servant  and 
was  negligent  In  doing  so  in  the  absence  of  a  '*  hatch-tender  '*  without 
himself  giving  notice.  If  a  '*  hatch-tender  "  was  duly  stationed  but  after- 
wards absented  himself  without  the  knowledge  of  Ho£fman,  his  absence 
would  be  the  negligence  of  a  fellow-servant  and  not  that  of  the  company. 
If  there  was  no  promise  to  station  a  "  hatch-tender  *'  and  the  plaintiff  went 
into  the  hold  knowing  there  was  no  **  hatch-tender,"  he  could  not  recover. 
4.  On  the  second  trial  of  this  case,  nothing  appearing  from  which  it  could  be 
Inferred  that  there  was  a  **  hatch-tender  "  employed  as  such,  or  that  any 
person  was  in  fact  stationed  at  or  ordered  to  attend  the  hatchway,  the 
court  erred  in  granting  a  nonsuit  (i). 
(Syllabus  by  the  Court  J 

Appeal  from  nonsuit  in  the  City  Court  of  Savannah.  Judg- 
ment  reversed, 

Saussy  &  Saussy,  for  plaintiff. 

Lawton  &  Cunningham,  for  defendant. 

SimmonSt  J«  —  Cheeney  sued  the  Ocean  Steamship  Company 
for  damages  from  personal  injuries  alleged  to  have  been  caused 
by  his  being  struck  by  a  bale  of  cotton  which  was  thrown  from 
the  hatchway  into  the  hold  of  the  defendant's  ship  and  fell  upon 
him  while  he  was  engaged  in  its  service  stowing  cotton  in  the 
hold.  He  alleged  that  it  was  the  company's  duty  to  give  notice 
at  the  hatchway  whenever  a  bale  of  cotton  was  thrown  into  the 
hold,  so  that  persons  engaged  in  stowing  the  cotton  below  might 
get  out  of  the  way  of  the  falling  bale  and  avoid  injury  to  them- 
selves, but  at  the  time  in  question  the  company  did  not  give 
such  warning,  and  the  bale  was  thrown  down  without  notice  to 
the  plaintiff ;  that  he  was  acting  with  due  care  and  caution ;  that 

I.  Laborer  injured  while  loading  vessel  of  one  of  its  rounds,  and  on  which  a 
—  Defective  hatchway  —  Erroneous  non-  person  engaged  at  the  same  work  with 
suit,  —  In  Burns  V.  The  Ockan  Stbam-  plaintiff  attempted  to  descend,  and  by 
SHIP  Co.,  84  Ga.  709  (March,  1890),  reason  of  the  defect  fell,  and  to  save 
judgment  of  nonsuit  was  reversed,  the  himself  jumped  against  a  bale  of  cot- 
syllabus  to  the  official  report  stating  ton,  which  fell  through  the  hatch waj 
the  case  as  follows:  "  In  an  action  for  leading  to  the  lower  hold,  where  plain- 
damages,  the  plaintiff's  evidence  tend-  tiff  was  at  work,  injuring  him  with- 
ing  to  susuin  his  allegations,  to  the  out  any  fault  on  his  own  part;  the 
effect  that  the  defendant  had  a  ladder  case  was  for  consideration  by  the  jury, 
leading  into  the  hold  of  its  ship  which  and  the  award  of  a  nonsuit  was 
was  defective  because  of  the  absence  erroneous.*' 


Master  and  Servant.  71 

the  company  had  always  kept  a  man  stationed  at  the  hatchway, 
as  was  its  duty,  to  give  warning  whenever  a  bale  was  thrown 
down,  but  on  this  occasion  it  did  not  have  and  keep  a  man  so 
stationed,  and  did  not  cause  any  notice  or  caution  to  be  given 
when  the  bale  was  thrown  down,  and  was  thus  guilty  of  gross 
negligence  and  indifference  to  the  safety  of  its  employees.  On 
the  first  trial  of  the  case  the  plaintiff  obtained  a  verdict,  and  this 
court,  upon  exceptions  to  the  overruling  of  the  defendant's 
motion  for  a  new  trial,  reversed  the  judgment  of  the  court  below. 
^6  Ga.  278  (i).  The  case  is  now  before  us  upon  exceptions  to 
the  grant  of  a  nonsuit. 

We  think  the  court  erred  in  granting  a  nonsuit.  Our  decision 
when  the  case  was  here  before  was  based  upon  a  materially 
different  state  of  facts  from  that  appearing  in  the  present  record. 
On  the  former  trial  it  was  shown  that  a  man  had  been  placed  at 
the  hatchway  to  give  notice  to  the  hands  below,  and  this  man 
was  at  his  post  and  in  the  discharge  of  his  duty  a  few  minutes 
before  the  injury  occurred ;  and  we  held  that  his  negligence  in 
absenting  himself  from  the  hatchway  and  failing  to  give  notice 
was  the  negligence  of  a  fellow-servant,  and  therefore  no  recovery 
could  be  had.  At  the  last  hearing  nothing  appeared  from  which 
it  could  be  inferred  that  any  person  was  stationed  at  or  ordered 
to  attend  the  hatchway  or  was  employed  for  that  purpose; 
indeed  the  evidence  tends  to  show  the  contrary.  Moreover,  it 
now  appears,  but  did  not  appear  at  the  first  trial,  that  before  the 
plaintiff  went  into  the  hold,  the  foreman  in  charge  of  the  work 
promised  him  that  a  man  would  be  stationed  at  the  hatchway  to 
give  warning  as  the  bales  were  about  to  be  thrown  down  (2). 

I.  The    former   decision  in    Ocean  bale,  whether  it  be  thrown  when  the 

Steamship  Co.  v.  Chbsnsy,  86  Ga.  378  hatch-tender  is  present  and  fails  to  give 

(1890),  reversed  the  judgment  for  the  the  warning,  or,  while  he  is  absent,  it 

plaintiff,  the  official  syllabas  stating  be  thrown  without  notice  by  another 

(he  case    as  follows:    "A  steamship  servant  engaged  in  the  same  business. 

company  is  not  liable  in  damages  for  In  either  case  the  injury  is  occasioned 

an  injury  to  its  laborer  employed  in  by  the  negligence  of  a  fellow-servant.'* 

stowing  cotton  in  the  hold  of  its  vessel,  2.  The  judgment  of  nonsuit  having 

by  a  bale  of  cotton  thrown  down  the  been  reversed  (see  case  at  bar),  the  new 

hatchway,  where  the  injury  is  caused  trial  resulted  in  a  verdict  and  judgment 

by  the  failure  of  the  hatch-tender  (who  for  plaintiff;  and  a  subsequent  decision 

is  usually  the  engine  driver  or  is  taken  of  the  Supreme  Court  affirmed  the  judg- 

indifferently    from    the  laborers    em-  ment  rendered  for  plaintiff  in  the  City 

ployed  in  loading  the  vessel)  to  give  Court  of  Savannah.    See  Ocean  Steam- 

waming  of  the  approach  of  the  falling  ship  Co.  v,  Chkbney,  95  Ga.  381  (1895). 
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It  is  well  settled  that  among  the  legal  obligations  of  a  master 
to  his  servant,  forming  a  part  of  the  implied  contract  between 
them,  is  that  of  making  reasonable  provision  to  protect  the  ser- 
vant against  dangers  to  which  he  is  exposed  while  conducting 
the  work  he  is  employed  to  do,  and  of  supplying  a  sufficient 
number  of  servants  to  effect  the  work  with  reasonable  and  ordi- 
nary  safety  to  those  engaged  in  performing  it ;  and  if  the  proxi- 
mate cause  of  an  injury  sustained  by  the  servant  while  so  engaged 
is  the  failui'e  of  the  master  to  exercise  ordinary  prudence  in  this 
respect,  the  master  is  liable,  unless  the  servant  may  fairly  be 
regarded  as  having  assumed  the  risk  incident  thereto.  The  fail- 
ure of  the  master  in  this  respect  stands  upon  the  same  footing 
as  the  failure  to  supply  suitable  and  sufficient  machinery  or 
appliances  for  conducting  the  work  safely.  Wood,  Master  and 
Servant  (2d  ed.),  §  394,  and  cases  cited.  The  evidence  in  this 
ca^e  tends  to  show  that  it  was  essential  to  the  safety  of  those 
employed  in  the  hold  of  the  vessel  at  the  time  in  question  that 
a  "  hatch-tender  "  should  be  stationed  at  the  hatchway  to  warn 
them  when  bales  were  about  to  be  thrown  into  the  hold ;  and  if 
this  was  so,  it  was  the  duty  of  the  company  to  supply  a  person 
to  be  stationed  at  the  hatchway  for  that  purpose.  If  all  the  men 
employed  in  the  loading  of  the  ship  were  engaged  in  other  parts 
of  the  work  from  which  none  of  them  could  be  spared  to  give 
warning  at  the  hatch,  the  number  of  employees  ought  to  have 
been  increased,  and  one  of  them  directed  to  perform  this  par- 
ticular service.  So  long  as  no  employee  was  charged  with  the 
duty  of  giving  warning  at  the  hatch,  there  was  a  failure  on  the 
part  of  the  defendant  to  carry  out  its  implied  contract  with  those 
employees  for  whose  safety  such  warning  was  necessary. 

The  plaintiff  seems  to  rely,  however,  not  so  much  upon  the 
failure  of  the  company  in  its  general  duty  of  supplying  a  **  hatch- 
tender  "  as  upon  the  failure  to  comply  with  a  special  undertaking 
on  this  particular  occasion  to  station  one  at  the  hatchway,  which 
undertaking,  he  claims,  was  the  condition  upon  which  he  went 
into  the  hold  and  entered  upon  the  work.  It  appears  from  the 
evidence  that  one  Hoffman,  the  foreman  under  whose  direction 
he  was  working,  ordered  the  plaintiff  and  another  employee  to 
go  into  the  hold  and  begin  work,  but  they  hesitated  about  doing 
so,  and  when  asked  by  Hoffman  why  they  did  not  go  down  as  he 
had  ordered,  they  told  him  they  could  not  go  down  because 
there  was  nobody  to  attend  the  hatch.     He  said  they  must  go 
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down,  but  they  still  hesitated,  until  finally  Hoffman  said,  "  Well, 
go  on  down  and  get  to  work,  and  he  would  put  a  *  hatch-tender  ^ 
there."  Relying  upon  this  promise  they  went  down  and  begaa 
work.  The  plaintiff  testified  that  he  would  have  refused  to  ga 
into  the  hold  if  he  had  not  expected  that  a  "  hatch-tender " 
would  be  placed  at  the  hatch.  It  was  contended  on  the  part  of 
the  defendant,  that  if  Hoffman  was  negligent  in  failing  to  station 
a  man  at  the  hatch,  his  negligence  was  that  of  a  fellow-servant 
of  the  plaintiff,  and  no  recovery  could  be  had.  If  Hoffman  had 
authority  to  employ  such  men  as  were  necessary  to  effect  the 
work  with  reasonable  and  ordinary  safety,  or  authority  to  direct 
that  one  of  the  employees  should  attend  the  hatch,  he  was,  as 
to  the  duty  of  supplying  a  **  hatch-tender,"  the  alter  ego  of  the 
company,  and  was  not  a  fellow-servant  of  the  other  employees 
in  such  sense  as  to  cast  upon  them  the  risk  of  his  failure  to  dis- 
charge that  duty.  There  was  sufficient  evidence  to  show,  prima 
facie^  that  he  was  invested  with  this  authority,  and  there  was  no 
evidence  to  the  contrary.  The  work  of  loading  the  company's 
ships  appears  to  have  been  under  the  general  supervision  of 
another,  but  it  appears  that  Hoffman  was  foreman  of  the  ship  on 
which  the  plaintiff  was  working,  that  the  men  employed  in  the 
loading  of  the  ship  were  bound  to  obey  him,  and  that  he  had 
authority  to  "  check  on  "  as  many  men  as  were  necessary  for  the 
work  conducted  under  his  supervision.  The  acts  of  a  person 
authorized  by  the  master  to  perform  a  duty  which  the  master 
owes  to  his  servant,  in  so  far  as  they  pertain  to  that  duty,  are 
the  acts  of  the  master  himself;  and  when  the  servant  is  injured 
by  reason  of  a  failure  to  perform  it,  the  master  cannot  escape 
liability  by  setting  up  that  the  duty  devolved  upon  a  fellow- 
servant  of  the  person  injured.  An  obligation  which  the  law 
imposes  upon  the  master  for  the  benefit  of  his  servants  cannot 
be  evaded  by  shifting  it  upon  one  of  their  number.  See  Atlanta 
Cotton  Factory  v.  Speer,  69  Ga.  137,  148,  14  Am.  Neg.  Cas. 
22,  ante;  Savannah,  Florida  &  Western  R'y  Co.  v.  Goss,  8a 
Ga.  524;  Wood,  Master  and  Servant  (2d  ed.).  §§  436,  438  et  seq.^ 
447,  448;  McKinney,  Fellow-Servants,  §  25;  7  Am.  &  Eng. 
Encyc.  of  Law,  834,  and  cases  cited  by  these  authorities;  Flike 
V.  Boston  &  Albany  R.  Co..  53  N.  Y.  549,  553. 

If  Hoffman  represented  the  defendant  in  making  this  promise, 
the  plaintiff  had  a  right  to  rely  upon  it  when  he  obeyed  Hoff- 
man's orders  and  entered  upon  the  work,  and  his  knowledge 
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when  he  went  into  the  hold,  that  no  one  was  then  at  the  hatch 
to  give  warning,  would  not  preclude  a  recovery.  It  does  not 
appear  that  there  was  any  imminent  danger  at  the  time  of  his 
going  into  the  hold,  for  no  cotton  was  then  being  thrown  into 
the  holdy  and  he  was  there  fifteen  or  twenty  minutes  before  any 
came  down ;  nor  did  anything  happen  while  he  was  at  work  there, 
and  up  to  the  time  he  was  hurt,  to  indicate  that  the  promise  had 
not  been  fulfilled.  The  bale  that  struck  him  was  the  first  that 
came  down.  '*  If  the  servant,  having  a  right  to  abandon  the 
service  because  it  is  dangerous,  refrains  from  doing  so  in  conse- 
quence of  assurances  that  the  danger  shall  be  removed,  the  duty 
to  remove  the  danger  is  manifest  and  imperative,  and  the  master 
is  not  in  the  exercise  of  ordinary  care  unless  or  until  he  makes 
his  assurances  good.  Moreover,  the  assurances  remove  all  ground 
for  the  argument  that  the  servant,  by  continuing  the  employ- 
ment, engages  to  assume  its  risks.  So  far  as  the  particular  peril 
is  concerned,  the  implication  of  law  is  rebutted  by  the  giving 
and  accepting  of  the  assurance ;  for  nothing  is  plainer  or  more 
reasonable  than  that  the  parties  may  and  should,  where  prac- 
ticable, come  to  an  understanding  between  themselves  regarding 
matters  of  this  nature."  Cooley,  Torts  (2d  ed.),  §  559,  and 
cases  cited.  And  see.  Wood,  Master  and  Servant  (2d  ed.),  §  378 
//  seg,;  Clark  v.  Holmes,  7  Hurlst.  &  Norm.,  937,  944  (i);  Hough 
V.  R'y  Co.,  100  U.  S.  213;  New  Jersey,  etc.,  R.  Co.  v.  Young, 
I  U.  S.  Appeals  (2d  Circ),  96,  and  cases  cited ;  Laning  v.  N.  Y. 
Cent.  R.  Co.,  49  N.  Y.  521 ;  Thorp  v.  Mo.  Pac.  R'y  Co.,  89 
Mo.  650. 

If  the  foreman  complied  with  his  promise  and  stationed  a  man 
at  the  hatch,  and  the  person  so  stationed  negligently  absented 
himself,  without  the  knowledge  of  the  foreman,  his  absence 
would  be  the  negligence  of  a  fellow-servant  and  not  that  of  the 
company.  If  there  was  no  promise  to  station  a  man  at  the  hatch, 
and  the  plaintiff  went   into  the  hold  knowing  there  was  no 

X.  In  Clark  v.  Holmes,  7  Hurl.  &  N.  promised  him  that  the  fencing  should 

^37,  it  appeared  that  the  plaintiff  was  be  restored.     The  plaintiff,  without  any 

employed  by  the  defendant  to  oil  dan-  negligence  on  his  part,  was  severely 

gerous  machinery.    At  the  time  the  injured  in  consequence  of  the  machin- 

plaintiff  entered  upon  the  service  the  ery  remaining  unfenced.     Held,  that 

machinery  was  fenced,  but  the  fencing  the  defendant  was  liable  for  the  injury, 

became  broken  by  accident.   The  plain-  This  appears  to  affirm  Holmes  v,  Clark, 

tiff  complained  of  the  dangerous  state  6  H.  &  N.  349. 
of  the  machinery,  and  the  defendant 
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*'  hatch-tender,"  we  think,  in  view  of  the  evidence  as  to  the 
danger  of  conducting  the  work  without  one  and  his  own  knowl- 
edge of  the  danger,  he  would  not  be  entitled  to  recover. 

The  fact  that  the  employee  who  threw  the  bale  into  the  hold 
was  negligent  in  doing  so  when  no  "  hatch-tender"  was  there, 
without  himself  warning  those  in  the  hold,  would  not  defeat  the 
plaintiff's  right  to  recover,  if  the  defendant  was  negligent  in 
failing  to  supply  a  "  hatch-tender."  The  negligence  of  a  fellow- 
servant  does  not  excuse  the  master  from  liability  to  a  co-servant 
for  an  injury  which  would  not  have  happened  had  the  master 
performed  his  duty.  "  If  the  negligence  of  the  master  con- 
tributes to  the  injury  to  the  servant,  it  must  necessarily  become 
an  immediate  cause  of  the  injury,  and  it  is  no  defense  that 
another  is  likewise  guilty  of  wrong."  McKinney,  Fellow- 
Servants,  §  i6,  and  cases  cited;  Grand  Trunk  R.  Co.  v.  Cum- 
mings,  io6  U.  S.  700;  N.  J.,  etc.,  R.  Co.  v.  Young,  i  U.  S. 
Appeals,  96;  Cone  v.  R.  Co.,  81  N.  Y.  206;  Coppin  v.  R.  Co., 
122  N.Y.  557;  Paulmier  v.  R.  R.  Co.,  5  Vroom  (N.  J.),  151 ;  Clark 
xf.  Soule,  137  Mass.  380;  Pullman  Palace  Car  Co.  v.  Laack  (IIU)* 
18  L.  R.  A.  215  [143  111.  242,  14  Am.  Neg.  Cas.,  post]. 

What  was  said  in  the  former  decision  in  this  case  as  to  the 
iiegligence  of  the  employee  who  threw  down  the  bale  does  not 
conflict  with  anything  here  said,  because,  under  the  evidence 
then  before  us,  no  failure  of  duty  on  the  part  of  the  defendant 
was  shown. 

Judgment  reversed. 


RANKIN    V.   MERCHANTS    AND   MINERS' 
TRANSPORTATION  COMPANY  ET  AL. 

Supreme  Courts  Georgia^  September  Term^  1884. 

[Reported  in  73  Ga.  299.] 

LABORER  ON  VESSEL  FALLING  FROM  GANGWAY  AND  DROWNED  — 
GUARDS  TO  GANGWAY  —  NEGLIGENT  ROLLING  OF  BARRELS  — 
SERVANT  OF  STEVEDORE  —  INDEPENDENT  CONTRACTOR  — 
PLEADING  —  DEMURRER.  —  i.  A  declaration  against  a  foreign  corpora- 
tion and  a  stevedore,  for  the  homicide  of  an  employee,  alleged  as  follows: 
The  company  paid  the  stevedore  to  load  a  ship;  the  gangway  used  in  load- 
iog  was  its  property,  and  furnished  to  the  stevedore  for  that  use;  it  failed 
to  provide  proper  guards  and  side-skids  to  the  gang-plank  to  prevent  the 
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deceased  from  falling  therefrom;  "  that  deceased  was  standing  on  the 
gang.plank,  under  the  directions  and  by  the  orders  of  the  stevedore  or  his 
agents,  and  was  attempting  to  ease  down,  over  said  gang-plank  into  said 
steamship,  the  said  barrels  of  resin,  which  said  barrels  of  resin  the  said 
(stevedore),  with  the  grossest  negligence  and  without  regard  to  the  dangerous 
position  of  the  said  deceased,  caused  to  be  rolled  down  the  said  gang-plank 
in  such  great  numbers  and  rapid  succession  that  the  skill  and  strength  of 
the  said  deceased  were  totally  insufficient  to  manage  the  same,  the  result  of 
which  was  his  being  drowned  in  the  river  by  the  gross  negligence  and 
criminal  conduct  of  the  said  defendants:  "  Held,  that  no  case  was  made 
against  the  corporation.  The  mere  employment  of  the  stevedore  or  con- 
tractor did  not  make  the  company  liable  for  an  injury  to  one  of  the 
stevedore's  servants;  and  the  case  falls  within  the  ruling  in  Daly  v,  Stod- 
dard, 66  Ga.  145,  and  in  McDonald  v.  Eagle  &  Phenix  Mfg.  Co.,  68  Ga. 

839  (i). 

2.  If  it  were  clearly  alleged  that,  by  the  stevedore's  orders  and  directions,  the 
barrels  were  precipitated  so  rapidly  upon  deceased  as  to  cause  his  death, 
then  this  gross  negligence  or  disregard  of  life  on  the  part  of  the  stevedore 
in  so  ordering  the  fellow-servants  of  the  deceased  would  amount  to  criminal 
negligence,  and  take  the  case  as  to  him  without  the  rule  in  the  cases  cited; 
but  construing  the  plea  most  strongly  against  the  pleader,  it  is  not  dis- 
tinctly alleged  that  he  precipitated  the  barrels  himself  or  ordered  others  to 
do  so;  and  there  was  no  error  in  dismissing  the  declaration  on  demurrer. 

(a.)  No  motion  was  made  to  amend  or  otherwise  to  retain  the  action  against 
the  stevedore  alone. 

(Syllabus  to  official  report,) 

Appeal  from  judgment  in  the  City  Court  of  Savannah.     The 
facts  appear  in  the  decision.    Judgment  affirmed. 

I.  In   Daly  v,   Stoddard,    trustee,  landlords  (who  were  the  defendants)^ 

etal„  66  Ga.  145  (1880),  it  was  held  (as  are  not  sufficient.    Such  a  declaration 

per   official    syllabus)   that :    '*  For    a  is  demurrable." 

widow  to  have  a  right  of  action  for  the        It  was  also  held  that  **  the  Acts  of 

homicide  of  her  husband,   his  death  1850,  Cobb's  Digest,  476,  and  of  1856, 

must  have  been  caused  by  some  act,  or  pamphlet,  155,  cannot  be  construed  to 

by  the  criminal  negligence  of  the  de-  give  a  right  of  recovery  in  this  case, 

fendants.     The    allegations    that    the  The   substance  of  our  law  is  in   the 

defendants  erected  and  rented  a  build-  Code,  §  2371,  and  in  56  Ga.  201,  and 

ing  having  a  platform  or  bridge  as  its  this  case  is  not  embraced  therein.*' 
means  of  egress  and  ingress;  that  the        In   Cottingham    v,    Weekes,  56  Ga. 

tenants  had  no  way  of  moving  their  201  (1876),  referred  to  in  Daly  v.  Stod- 

furniture  into  the  building  except  over  dard,  supra^  it  was  held  that  *' a  widow 

such  platform;  that  while  in  the  em-  may  recover  for  the  homicide  of  hei 

ployment  and  at  the  instance  of  the  husband,  whether  the  homicide  be  the 

tenants,  the  husband  of  the   plaintiff  act  of  a  natural  or  artificial  person,  or 

was  endeavoring  to  move  an  iron  safe  the    result    of    intention    or    criminal 

into  the   building,  the  platform  gave  negligence." 

way  and  that  he  was  killed,  and  that  this        See   McDonald  v.  Eagle  &   Phenix 

resulted  from  the  improper  and  faulty  Mfg.  Co..  68  Ga.  839,  reported  in  14 

construction  of  such  platform  by  the  Am.  Neg.  Cas.  12,  ante. 


Master  and  Servant.  77 

George  W.  Owens,  Charlton  &  Mackall,  for  plaintiff 

in  error. 

W.  S.  Basinger,  for  defendants. 

Jaekson,  Ch.  J.  —  A  motion  was  made  to  dismiss  this  declara- 
tion, on  the  ground  that  no  cause  of  action  is  set  out  therein ;  in 
other  words,  on  general  demurrer,  the  action  was  dismissed.  It 
is  a  suit  by  the  wife  for  her  husband's  homicide  against "  the 
Merchants  and  Miners'  Transportation  Coippany,"  and  Merritt 
W.  Dixon,  a  stevedore  in  the  employment  and  pay  of  that  com- 
pany; and  the  death  occurred  by  reason  of  the  loading  of  a  ship 
of  the  company  by  the  stevedore  and  his  servants. 

I.  The  question  is,  whether  the  case  falls  within  Daly  v,  Stod- 
dard, 66  Ga.  145,  and  McDonald  v.  The  Eagle  &  Phenix  Mfg. 
Co.,  68  Ga.  839,  14  Am.  Neg.  Cas.  12,  ante.  In  other  words, 
do  the  allegations  make  a  case  of  felonious  intent  in  the  killing 
or  such  criminal  negligence  as  constitutes  an  ingredient  in  the 
offense  of  involuntary  manslaughter,  because  those  cases,  by  a 
unanimous  bench,  most  clearly  so  construe  the  meaning  of  our 
statute.     Code,  §  2971. 

In  regard  to  "  the  Merchants  and  Miners'  Transportation 
Company/*  there  cannot  arise  a  doubt  that  the  case  made 
against  it  is  a  case  within  the  rule,  and  weaker  than  either  of 
those.  It  is  a  corporation  of  Maryland,  with  an  agency  in 
Savannah;  and  the  only  allegation  against  it,  in  respect  to  the 
accident  or  incident  of  the  death,  is  that  it  had  employed  and 
paid  the  stevedore  to  load  the  ship,  and  that  the  gangway  used 
in  loading  the  ship  was  its  property  and  furnished  to  the  steve- 
dore for  that  use ;  and  that  it  failed  to  provide  proper  guards 
and  side-skids  to  the  gang-plank  to  prevent  deceased  from  falling 
therefrom,  — the  declaration  then  alleging  "  that  deceased  was 
standing  on  the  gang-plank  under  the  direction  and  by  the  order 
of  the  stevedore  or  his  agents,  and  was  attempting  to  ease  down 
over  said  gang-plank  into  said  steamship  the  said  barrels  of  resin, 
which  said  barrels  of  resin  the  said  Dixon  (the  stevedore)  or  his 
agents,  with  the  grossest  negligence,  and  without  regard  to  the 
dangerous  position  of  the  said  deceased,  caused  to  be  rolled  down 
the  said  gang-plank  in  such  great  numbers  and  rapid  succession 
that  the  skill  and  strength  of  the  said  deceased  were  totally 
insufficient  to  manage  the  sam«,*'  the  result  of  which  was  his 
being  drowned  in  the  river  "  by  the  gross  negligence  and  criminal 
conduct  of  the  said  defendants." 
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It  will  thus  be  seen  that  all  which  was  done  by  the  companjr 
was  to  employ  and  pay  the  contractor,  or  stevedore,  to  use  the 
technical  name,  to  do  the  job  of  loading  the  ship,  and  to  furnish 
for  the  ship's  use  on  such  occasions  a  gang-plank,  which,  in 
consequence  of  the  manner  in  which  the  job  was  done,  the  num- 
bers and  rapidity  with  which  the  barrels  of  resin  were  rolled  upon 
deceased,  proved  inadequate  for  that  special  occasion.  If  the 
manner  of  rolling  down  the  barrels  had  not  been  so  rapid,  it  is 
not  alleged  that  the  unhappy  incident  would  have  followed; 
indeed,  the  inference  is  clear  from  the  whole  declaration  that  it 
would  not. 

Surely  it  cannot  be  contended  that  the  mere  employment  of 
the  stevedore  to  do  the  job  made  the  company  liable.  Such  a 
man  we  understand  to  be  "  one  whose  occupation  is  to  load  and 
unload  vessels  in  port"  (Webster's  Dictionary);  in  other  words 
a  contractor  or  jobber  for  special  business,  ready  to  be  employed 
by  anybody  on  his  line.  Can  it  be  possible  that  his  bad  conduct 
in  doing  the  job  can  make  the  employee  criminally  liable?" 
Indeed,  the  case  made  is  stronger.  It  is  not  alleged  that  the 
stevedore  caused  the  rapid  rolling,  etc.,  but  the  averment  is 
that  he  or  his  agents  did  it.  Is  the  employer  to  be  responsible 
not  only  for  his  employee,  the  contractor  under  him,  but  for  all 
the  under-employees,  agents  and  servants,  the  deceased  being  one 
of  them?  Surely  the  doctrine  "  respondeat  superior'*  does  not 
extend  that  far  (i).  It  cannot  most  assuredly  in  a  transaction 
involving  criminal  neglect. 

It  is  thus  seen  that  there  is  no  shadow  of  cause  of  action  in 
this  case  against  the  company;  none  in  furnishing  the  plank, 
because,  if  properly  used,  it  might  have  done  well,  according  to- 
the  whole  scope  of  the  declaration;  and  none  in  the  employment 
of  the  stevedore,  because  he  was  a  contractor  with  his  own  ser- 
vants, the  deceased  being  one,  and  neither  the  company  at  Balti- 
more nor  its  Savannah  agents  having  aught  to  do  with  those 
servants. 

2.  In  regard  to  the  stevedore,  the  problem  is  more  difficult  of 
solution. 

If  a  clear  declaration  were  before  us  that  by  his  orders  and 
direction  these  barrels  were  precipitated  so  rapidly  upon  deceased 
as  to  cause  his  death,  then  this  gross  negligence  or  disregard  of 
life  on  the  part  of  the  employer  in  so  ordering  the  fellow-servants 

I.  See  Note  on  the  Rale  of  Respondeat  Superior^  in  14  Am.  Neg.  Rep.  694-7x5. 
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of  the  deceased  would  amount  to  criminal  negligence  and  take 
the  case  without  the  rule  in  Daly  v.  Stoddard,  66  Ga.  145,  and 
McDonald  v.  Eagle  &  Phenix  Mfg.  Co.,  68  Ga.  839,  14  Am.  Neg. 
Cas.  12,  ante{i)\  but  there  is  no  distinct  allegation  that  he  did  it 
himself,  or  ordered  others  so  to  precipitate  the  barrels.  The 
allegation  is  that  he  or  his  agents  caused  it  to  be  done.  So  that 
for  aught  that  the  declaration  shows,  it  may  have  been  a  fellow- 
servant  of  the  deceased  who  caused  the  whole  disaster,  and 
without  the  assent  and  connivance,  much  less  the  order  and 
command,  of  the  superior;  and  if  so,  "  respondeat  superior  "  does 
not  apply,  and  the  stevedore  would  not  be  liable.  Construing 
the  pleadings  most  strongly  against  the  pleader,  we  cannot  say 
that  the  court  erred  in  dismissing  the  action  as  to  him  also. 

The  fact  is,  that  from  the  manner  in  which  the  pleader  mixes 
the  company  at  Baltimore  with  the  stevedore  in  Savannah,  It  is 
rather  difficult  to  strike  the  name  of  the  company  and  leave  the 
stevedore  in,  with  any  sense  left  in  the  declaration.  We  presume 
the  real  action  was  intended  to  be  against  the  corporation,  and 
the  stevedore  was  joined  as  a  sort  of  servant,  but  the  money 
power  was  the  main  object  of  attack,  and  if  that  be  gone,  the 
plaintiff  cares  little  for  what  is  left. 

At  all  events,  no  motion  to  amend  in  the  court  below  having^ 
been  made,  so  as  to  perfect  the  declaration  against  the  stevedore, 
and  no  effort  of  any  sort  having  been  made  to  retain  the  action, 
either  there  or  here,  before  us,  against  him  alone,  on  leave  to 
amend  or  other  directions,  we  give  the  case  the  direction  which 
strict  pleading  and  strict  law  demands,  and  affirm  the  judgment. 

Judgment  affirmed. 

EMPLOYEE  WORKING  IN  HOLD  OF  VESSEL  INJURED 
BY  FALL  OF  BALE  OF  COTTON  —  DAMAGES  —  DE- 
FECTIVE APPLIANCE  — INSPECTION  — KNOWLEDGE  OF 
DEFECT.  —  In  THE  OCEAN  STEAMSHIP  COMPANY  V. 
MATTHEWS,  86  Ga.  418  (October  Term,  1890),  employee  working 
on  vessel  injured  by  fall  of  bale  of  cotton  caused  by  a  defective  appli- 
ance, judgment  for  plaintiff  for  $1,000  in  the  City  Court  of 
Savannah  was  affirmed^  the  official  syllabus  stating  the  case  and 
points  decided  as  follows: 

••  I.  The  verdict  in  the  plaintiff* s  favor  for  $1,000  damages  for 
permanent  and  painful  injuries  sustained  by  him  from  a  falling  bale 

I.  See  note  as  to  these  cases,  on  page  76,  ante 
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of  cotton,  while  he  was  in  the  employment  of  the  defendant  and  in 
the  discharge  of  his  duty  in  the  lower  hold  of  a  ship,  was  not  con- 
trary to  law  or  evidence,  and  was  not  excessive. 

**  2.  The  instructions  of  the  court  which  are  complained  of,  taken 
in  connection  with  the  entire  charge  and  the  evidence  upon  which 
they  were  predicated,  were  as  favorable  as  the  defendant  was 
entitled  to  ask. 

"  (a.)  The  master  was  not  relieved  from  liability  by  the  fact  that 
the  hooks  from  which  the  bale  of  cotton  slipped  might,  while  in 
their  defective  condition,  have  been  used  or  had  been  used  without 
injury. 

"  (b.)  If  the  defect  was  one  which  the  master  should  have  known, 
he  will  be  presumed  to  have  known  it.  If  he  should  have  known, 
he  was  negligent  in  not  knowing;  and  negligent  ignorance  is  equiva- 
lent to  knowledge.  The  patent  and  obvious  character  and  apparent 
age  of  the  defect  may  indicate  that  the  master  should  have  known  it. 

*'  (c.)  It  appearing  that  the  servant  (the  plaintiff)  did  not  know 
of  the  defective  condition  of  the  hooks,  and  that  it  was  not  his  duty 
to  inspect  and  apply  them,  but  that  his  employment  confined  him 
to  the  lower  hold  of  the  ship,  where  he  did  not  and  could  not  see 
them;  and  it  further  appearing  that  the  master,  instead  of  furnish- 
ing safe  and  suitable  hooks,  provided  such  as  were  obviously  unsafe 
and  unfit  at  and  before  the  time  of  the  injury,  and  had  been  so  long 
enough  for  their  unsafe  condition  to  have  been  discovered  by  the 
master  in  the  exercise  of  ordinary  care,  the  assumption  that  the 
master  knew  of  their  condition  is  proper;  and  there  having  been  no 
effort  to  show  otherwise,  the  verdict  should  stand/' 

EMPLOYEE  INJURED  WHILE  UNLOADING  COAL  FROM 
VESSEL— INDEPENDENT  CONTRACTOR. —In  BROWN  V. 
SMITH  dk  KELLY,  86  Ga.  274  (1890),  it  was  held  that  "for  an 
injury  inflicted  by  the  negligence  of  the  servant  of  the  defendants 
in  the  performance  of  work  for  which  he  was  hired  by  them  to 
another  who  has  complete  control  and  direction  of  him  for  the 
occasion,  the  defendants  having  no  such  control,  though  receiving 
payment  for  the  work  performed  by  him,  and  the  person  to  whom 
he  is  hired  having  the  exclusive  right  to  discharge  him  and  put 
another  in  his  place  or  to  put  him  about  other  work,  there  is  no 
liability  on  the  defendants ;  he  being,  for  the  time,  not  their  servant 
but  that  of  the  hirer."  The  action  was  for  damages  for  injuries 
sustained  by  plaintiff  while  unloading  a  cargo  of  coal  from  a  vessel, 
the  plaintiff  being  hired  by  the  person  unloading  the  vessel,  the 
latter  using  a  pair  of  mules  and   a  driver  hired  from  defendants. 
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Plaintiff's  hand  and  a  finger  were  injured.  Judgment  for  defend- 
ants in  the  City  Court  of  SK^zxxnzh  affirmed.  Authorities  cited  were 
Laugher  v.  Pointer,  5  Barn.  &  C.  547;  Murphey  v.  Caralli,  3  H.  &C. 
461  (i);  Kimball  v.  Cushman,  103  Mass.  194;  Vary  v,  R.  R.  Co.,  42 
Iowa,  346. 

Person  delivering  wood  to  mill  not  servant  of  proprietor  —  Ldability  of 
proprietor  for  injury  to  such  person,  —  In  Wadsworth,  Williams  & 
Co.  V.  Duke,  50  Ga.  91  (July  Term,  1873),  ^^^  cases  involving  same 
questions  and  tried  together  in  the  Floyd  Superior  Court,  one  by 
the  father  for  the  loss  of  services  of  his  minor  son  and  the  other  by 
the  son  for  injuries  sustained  by  alleged  negligence  of  Wadsworth, 
Williams  &  Co.,  judgments  for  $500  and  $1,000  were  affirmed^  it 
being  held  that  "  one  engaged  in  selling  and  delivering  wood  to  the 
proprietor  of  a  mill  at  so  much  per  cord,  is  not  an  employee  of  the 
proprietor,  so  as  to  put  him  in  the  situation  of  one  who  takes  the 
risk  upon  himself  of  negligence  in  those  running  the  mill." 

LIABILITY  FOR  INJURIES  TO  CONVICT  WHILE  WORK- 
ING ON  RAILROAD.— In  THE  CHATTAHOOCHEE  BRICK 
COMPANY  V.  BRA8WELL,  93  Ga.  631  (1893),  convict  hired  out  to 
railroad  construction  company  by  the  brick  company  to  whom  the 
penitentiary  company  hired  the  convict,  injured  white  working  on 
the  railroad,  judgment  against  the  brick  company  in  favor  of  plain- 
tiff in  the  City  Court  of  Atlanta,  was  affirmed.  The  official  syllabus 
to  the  report  states  the-  points  as  follows: 

'*  I.  In  the  trial  of  an  action  for  physicial  injuries  against  two 
defendants  as  joint  tort-feasors,  an  instruction  by  the  court  that 
there  was  no  evidence  warranting  a  finding  against  one  of  them 

I.  In  Laugher  v.  Pointer,  5  Bam.  &        In  Murphey  v.  Caralli,  3  Hurl.  &  C. 

C.  547  (1826),  where  the  owner  of  a  461  (Exchequer  of  Pleas,  1864),  it  ap- 

carnage  hired  of  a  stable  keeper  a  pair  peared  that  some  bales  of  cotton  were 

of  horses  to  draw  it  for  a  day,  and  the  insecurely  piled  in  a  warehouse    by 

owner  of  the  horses  provided  a  driver,  cotton  porters  acting  under  the  control 

through  whose  negligent  driving  an  of  the  warehouse-keeper,  but  in  the 

injury  was  done  to  a  horse  belonging  employ  of  the  defendant,  a  cotton  mer- 

to    a    third    person,  it  was   held  (by  chant,  to  whom  the  bales  belonged. 

Abbott,  C.  J.,  and  Littledalb,  C.  J.,)  A  few  days  after,  the  plaintiff  being 

that  the  owner  of  the  carriage  was  not  lawfully  In  the  warehouse  to  recanvass 

liable  to  be  sued  for  such  injury.    (Bay-  the  bales  of  another  cotton  merchant, 

LBY  and  HoLROYD,  JJ.,  dissented.)    The  was  injured  by  the  fall  of  one  of  the 

case  is  very  fully  discussed  and  numer-  defendant's  bales.    Held,  that  the  de. 

ous  authorities  cited  in  the  opinions  by  fendant  was  not  responsible  for  this 

the  learned  justices.    See  5  Barn.  &  C,  injury. 
547-580. 
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wrought  no  injury  to  the  other,  it  appearing  from  the  record  that 
the  defendant  discharged  by  the  instruction  of  the  court  would  not 
be  liable  to  contribution  in  favor  of  the  one  against  whom  the 
verdict  was  rendered. 

"  2.  The  rule  forbidding  a  recovery  from  his  master  by  a  servant 
who  subjects  himself  to  injury  by  going  without  objection  into  a 
place  known  by  him  to  be  dangerous,  is  not  applicable  to  a  convict 
whose  movements  are  controlled  and  directed  by  a  guard  or  boss 
having  and  exercising  the  power  of  compelling  the  convict  to  obey 
his  orders. 

"  3.  The  plaintiff,  a  convict,  having  been  leased  by  the  State  to  a 
penitentiary  company,  and  that  company  having  hired  him,  with 
other  convicts,  to  another  corporation  engaged  in  the  work  of  con- 
structing a  railroad,  and  he  having  been  put  to  work  under  the 
control  of  a  guard  employed  and  paid  by  the  latter  corporation,  and 
being  required  to  obey  the  orders  of  such  guard,  this  corporation 
is  liable  to  the  plaintiff  for  injuries  received  in  consequence  of  his 
having  gone,  under  orders  from  the  guard,  into  a  place  where  a 
dangerous  explosive  was  being  used,  although  all  the  convicts  so 
hired  may  have  been  under  the  general  charge  of  a  '  captain  * 
appointed  by  the  governor.  This  is  true  whether  it  was,  or  was 
not,  lawful  for  such  convicts  to  be  placed  under  the  control  and 
management  of  the  guard. 

"  4.  The  evidence  was  conflicting,  but  taking  as  true  the  version 
of  it  most  favorable  to  the  plaintiff,  the  verdict  was  warranted,  and 
there  was  no  error  in  denying  a  new  trial.** 

Death  of  convict  caused  by  cruel  trecUment  of  chain-gang  boss  —  Employer 
of  boss  liable, 

BoswELL  V,  Barnhart,  96  Ga.  531  (August,  1895)  was  an  action 
by  Louisa  Barnhart  against  Boswell  for  damages  for  the  homicide 
of  her  husband  who,  she  alleged  had  been  convicted  of  a  misde- 
meanor and  sentenced  to  labor  in  the  chain-gang,  and  while  in  the 
charge  of  Boswell,  who  for  private  gain  had  established  a  convict 
camp,  had  been  subjected  to  cruel  treatment,  exposure,  neglect, 
excessive  and  unreasonable  tasks,  etc.,  by  reason  of  which  he  died. 
Verdict  and  judgment  for  $750  for  plaintiff  in  the  Greene  Superior 
Court  affirmed.  It  was  held  that  a  "chain-gang"  boss  is  not  a 
fellow-servant  of  a  chain-gang  prisoner,  and  the  employer  of  the 
"  chain-gang  boss  "  is  responsible  for  wrongful  or  negligent  acts 
on  the  part  of  the  latter,  by  which  a  prisoner  is  deprived  of  his  life. 
[H.  T.  Lewis,  appeared  for  plaintiff  5n  error;  Samuel  H.  Sibley. 
for  defendant  in  error.] 
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BRAKEMAN  STEPPING  FROM  ONE  CAR  TO  ANOTHER 
FALLING  OVER  LUMP  OF  COAL  IN  COAL  CAR—  IMPEND- 
ING COLLISION  —  QUESTION  FOR  JURY.  —  In  SIMMONS V. 
EAST  TENNESSEE,  VIRGINIA  AND  GEORGIA  RY  CO.,  92  Ga. 
658  (1893),  judgment  for  defendant  in  the  City  Court  of  Atlanta 
was  reversed,  Simmons,  J.,  in  rendering  the  opinion,  stating  the  case 
as  follows:  "  It  appears  from  the  declaration  that  the  plaintiff, 
while  on  the  defendant's  train  where  he  was  employed  as  a  brake- 
man,  was  placed  in  a  position  of  imminent  peril  by  the  conduct  of 
the  engineer  in  not  turning  the  engine  into  a  switch  and  in  going 
forward  without  slacking  speed,  when  another  train  from  an  opposite 
direction  was  due  and  about  to  meet  this  train;  that  the  conductor 
of  the  train  the  plaintiff  was  on,  becoming  alarmed  at  this,  attempted 
tx>  signal  the  engineer  with  a  lantern,  and  directed  the  plaintiff  to 
do  the  same  thing,  and  he  did  so,  but  their  lanterns  went  out,  and 
the  only  means  of  communicating  with  the  engineer  and  stopping 
the  train  was  for  some  one  to  run  forward  on  the  cars  and  tell  the 
engineer  to  stop;  that  the  conductor  shouted  excitedly  and  repeat- 
edly to  the  plaintiff  to  run  forward  and  do  this,  saying:  ''  Go,  go,  go 
quick;  we  will  hit  before  you  can  get  there;  "  whereupon  the  plain- 
tiff ran  with  the  greatest  possible  speed  from  one  car  to  another 
towards  the  engine,  in  order  to  avoid  the  apprehended  collision; 
bat  while  passing  over  a  coal-car,  he  lost  his  footing  and  fell  over  a 
large  lump  of  coal,  injuring  himself  severely  in  the  manner  alleged 
in  the  declaration ;  all  of  which,  it  is  alleged,  was  caused  by  the 
negligence  and  improper  conduct  of  the  defendant;  the  negligence 
being  alleged  to  consist  in  the  engineer's  allowing  his  train  to  get 
behind  the  schedule  time,  and  in  not  turning  the  train  into  the 
switch  but  passing  on,  when  he  knew,  or  ought  to  have  known,  that 
the  other  train  was  due  there.  We  think  the  court  below  erred  in 
holding  that  the  declaration  does  not  set  forth  a  cause  of  action." 
♦  ♦  ♦  "  The  negligence,  whatever  it  may  have  been,  which 
occasioned  the  perilous  situation,  is  not  too  remote,  if  the  collision 
was  so  imminent  as  to  render  the  conduct  of  the  plaintiff  necessary 
and  proper  under  all  the  circumstances  of  the  occasion;  and  whether 
this  was  so  or  not  was  a  question  for  the  jury/' 
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EAST  TENNESSEE,  VIRGINIA  AND  GEORGIA 
RAILWAY  COMPANY  V.  SUDDETH. 

Supreme  Caurt^  Georgia^  October  Term^  iSgo, 

[Reported  in  86  Ga,  388.] 

BRAKEMAN  INJURED  BY  STEPPING  ON  PIECE  OF  ORE  WHILE 
PASSING  OVER  LOADED  CAR  TO  GIVE  SIGNAL— LAMPS  EX- 
TINGUISHED —  PRESUMPTION  —  ACCIDENT  —  PLEADING  AND 
PRACTICE.  —  I.  That  the  company  furnished  its  employee  wiih  a  lamp 
which  became  extinguished  whilst  the  latter  was  making  a  signal  with  it 
in  the  usual  way,  raises  no  presumption  that  the  company  was  negligent. 

2.  That  the  employee,  whilst  passing  in  the  course  of  his  duty  over  a  car  loaded 

with  ore,  stepped  upon  a  piece  of  ore,  which  turned  under  his  foot,  whereby 
he  was  precipitated  from  the  car  and  severely  injured,  is  evidence  of  injury 
by  accident  rather  than  by  any  fault  or  negligence  of  the  company.  That 
the  car  was  loaded  by  heaping  up  the  ore  at  each  end,  leaving  a  depression 
in  the  middle,  affords  no  suggestion  of  unusual  or  improper  loading. 

3.  Where  the  alleged  injury  was  in  one  'county  and  the  suit  was  brought  in 

another,  and  these  facts  appear  on  the  face  of  the  declaration,  appearance 
and  pleading  to  the  merits,  without  objecting  to  the  jurisdiction,  waived 
the  objection;  and  the  question  could  not  be  raised  at  a  subsequent  term 
by  withdrawing  the  plea  and  moving  to  dismiss  the  action  for  want  of 
jurisdiction. 

{Syllabus  by  the  Court,) 

Appeal  from  judgment  (or  plaintiff  in  the  Gordon  Superior 
Court.     The  case  is  reported  in  the  decision.    Judgment  reversed. 

Bacon  &  Rutherford,  Maddox  &  Longley  and  Dorsey 
&  Howell,  for  plaintiff. 

J.  C.  Fain  and  O.  N.  Starr,  for  defendant. 

Blecklejy  Ch*  J.  —  i.  Not  even  the  faintest  tinge  of  a  presump- 
tion was  raised  against  the  company  in  respect  to  the  lamp.  On 
that  subject  the  plaintiff  testified  as  follows:  "After  setting 
switch,  I  signalled  the  engine  ahead.  This  is  done  by  raising 
lamp  up  and  down.  This  I  did  in  the  usual  way.  In  making 
signal  my  lamp  went  out.  Defendant  furnished  me  with  this 
lamp;  it  was  in  the  caboose  when  I  went  to  work."  The  only 
act  of  the  company  proved  by  this  testimony  is  the  furnishing  of 
the  lamp.  Who  filled  it  with  illuminating  material,  trimmed  it 
and  lighted  it,  does  not  appear.  Nor  does  it  appear  what  caused 
it  to  become  extinguished  in  the  act  done  by  the  plaintiff  himself 
of  moving  it  up  and  down  in  making  the  signal  in  the  usual  way. 
There  is  no  suggestion  that  the  lamp  was  of  poor  quality,  or 
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that  there  was  any  defect  in  its  construction,  or  any  failure  to 
supply  proper  materials  with  which  to  keep  it  lighted.  As  the 
plaintiff  was  charged  with  the  custody  and  use  of  the  lamp,  it 
was  certainly  his  duty  to  keep  it  in  a  condition  for  safe  use,  in 
so  far  as  the  quality  of  the  lamp  and  the  materials  supplied 
would  enable  him  to  do  so.  Whether  he  performed  this  duty 
or  not,  his  testimony  gives  no  hint.  He  was  no  less  unhurt  after 
the  lamp  went  out  than  he  was  before,  so  that  the  going  out  of 
the  lamp  did  not  cause  the  physicial  injury  for  which  his  action 
is  brought.  Even  if  it  had  done  so,  it  would  not  have  raised 
any  presumption  against  the  company,  unless  he  had  proved 
himself  free  from  fault  in  all  the  dealings  with  the  lamp  which 
devolved  on  him.     Central  R.  R.  v.  Kenney,  58  Ga.  485. 

2.  The  plaintiff  evidently  regarded  the  lamp  as  in  a  fit  con- 
dition to  be  relighted ;  for  to  relight  it  at  the  engine  was  his 
purpose  when  he  climbed  upon  the  train  and  commenced  going 
forward  over  the  tops  of  the  cars  to  reach  the  engine.  Why  the 
more  simple  and  ready  resource  of  striking  a  match  was  not 
available,  does  not  appear,  except  inferentially.  He  says  nothing 
about  having  no  matches;  but  this  was  probably  the  case,  inas- 
much as  he  started  to  the  engine  to  obtain  the  means  of  relight- 
ing. In  passing  over  the  cars  in  the  dark,  he  sustained  the 
injury,  and  the  next  question  is  whether  the  evidence  establishes 
any  negligence  of  the  company  in  loading  the  car  from  which  he 
fell.  On  that  subject  he  testifies  as  follows:  "  The  car  next  to 
the  box-car  was  loaded  with  iron-ore,  and  there  were  three  or 
four  flat  cars  ahead  loaded  with  lumber.  The  car  loaded  with 
iron-ore  was  what  is  called  a  dinkey.  It  is  a  short  car  with  one 
set  of  trucks  to  each  end,  this  is  to  say  four  wheels.  It  is  a 
regular  ore-car.  The  ore  was  piled  up  at  the  ends  of  the  car 
because  of  there  being  only  one  set  of  trucks,  and  it  was  not  full 
in  the  middle.  I  had  never  seen  the  car  or  noticed  it  on  the 
train.  The  train  was  made  up  in  Rome  by  the  yardmen.  I  got 
down  from  the  box-car  I  was  on,  after  setting  up  one  brake, 
passed  to  the  north  end  of  the  car  loaded  with  ore,  put  my  left 
foot  down  and  was  in  the  act  of  stepping  across  to  the  other  car, 
when  the  piece  of  ore  under  my  left  foot  turned  and  I  fell  off  thp 
car ;  and  I  fell  between  the  cars  and  my  leg  was  cut  off.  * '  Another 
witness,  introduced  by  plaintiff,  testified  as  follows:  "  This  car 
was  a  regular  ore  car.  It  is  short.  I  have  seen  lots  of  them. 
They  are  usually  loaded  by  piling  up  the  ore  on  them.     Being 


i 
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short,  you  have  to  do  this  in  order  to  get  a  load  on  them." 
It  seems  to  us  that  there  is  no  suggestion  in  this  testimony  that 
the  car  was  loaded  in  an  unusual  and  improper  manner.  Granting 
that  the  plaintiff  was  free  from  fault  in  all  he  did,  his  own  testi- 
mony and  that  of  his  witness  screened  the  company  by  pointing 
out  mere  accident  rather  than  the  fault  of  any  one  as  the  cause  of 
the  injury.  While  the  general  rule  is  that  the  compahy  must 
explain  where  the  fact  or  injury  is  proved  and  the  plaintiff  shows 
himself  free  from  fault,  yet  where  he  is  the  only  employee  who 
directly  participates  in  the  act  resulting  in  the  injury,  and  where 
the  evidence  which  goes  to  make  out  his  case  points  distinctly  to 
accident,  rather  than  to  any  negligence  whatever  on  the  part  of 
the  company  or  its  employees,  it  would  seem  unreasonable  to 
apply  the  general  rule.  Why  should  the  company  be  required 
to  prove  itself  free  from  fault,  when  the  evidence  for  the  plaintiff 
fails  even  to  suggest  any  fault  whatever  against  it  ?  The  car  was 
an  ordinary  ore-car  loaded  by  heaping  up  the  ore  at  the  ends. 
It  was  usual  to  heap  up  the  ore  in  such  cars.  And  the  plaintiff's 
evidence  suggests  a  reason  why  the  heaping  should  be  done  at 
the  ends,  namely,  because  the  cars  have  a  style  of  trucks  which 
would  render  the  ends  capable  of  supporting  a  heavier  weight 
than  the  middle.  Although  this  particular  car  was  taken  on  at 
Rome  in  the  night  and  the  plaintiff  had  not  seen  it  before  he 
undertook  to  pass  over  it,  yet  he  does  not  profess  to  have  been 
unacquainted  with  that  kind  of  cars  or  with  the  usual  manner  of 
loading  them  with  ore,  nor  does  he  or  his  witness  state  that  this 
car  was  loaded  in  an  unusual  way.  On  the  contrary,  the  fair 
inference  from  their  testimony,  as  above  recited,  is  that  the 
loading  was  such  as  was  usual  and  as  the  plaintiff  might  have 
had  reason  to  expect.  His  fall  was  caused  by  the  turning  of  one 
piece  of  the  ore  under  his  foot.  Prima  facie ^  such  an  occurrence 
is  a  mere  accident.  It  was  an  accident  that  he  stepped  on  that 
particular  piece  of  ore,  and  an  accident  that  it  turned  under  his 
foot.  Such  casualties,  it  seems  to  us,  appertain  to  the  risk  of 
the  service  in  which  the  plaintiff  was  engaged.  Lee  v.  Central 
R.  R.  Co.  (this  term).  86  Ga.  232  (i). 

I.  Brakeman  injured  by  foot  striking  bus)  thai:      *' The    presence    of    one 

flinker  on  railway  track  —  Railroad  not  clinker  of  unusual  size  on  the  margin 

liable, — In  Lee  v.  Central  R.  R.  &  Bank-  of  a  railway  track  where  switching  is 

ing  Co.,  86  Ga.  231  (October  Term*  to  be  done,  and  on  which  a  brakeman 

1890),  it  was  held  (as  per  official  sylla-  accidentally  steps  in  descending  from  a 
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3.  Had  the  defendant's  motion,  made  at  the  third  term,  to 
withdraw  the  plea  which  it  had  filed  at  the  first  term  to  the  merits, 
been  granted,  the  defendant  would  have  been  in  no  condition  to 
move  to  dismiss  the  case  for  want  of  jurisdiction.  Pleading  to 
the  merits  without  pleading  to  the  jurisdiction,  and  without 
excepting  thereto,  admits  the  jurisdiction  of  the  court.  Code, 
§  3461.  The  declaration  showed  on  its  face  that  the  injury 
complained  of  was  done  in  Floyd  county.  The  defendant  was 
obliged  to  take  notice  of  that  allegation  before  pleading  to  the 
merits,  and  consequently  the  suggestion  that  the  plea  was  filed 
inadvertently,  is  without  efficacy.  Parties  must  be  held  to  full 
diligence  in  taking  notice  of  facts  which  appear  on  the  face  of 
the  pleadings. 

For  error  in  refusing  a  new  trial  upon  the  merits  of  the  case, 
the  judgment  is  reversed. 

BRAKEMAN  INJURED  BY  DEFECTIVE  COGWHEEL  ON 
BRAKE  —  DUTY  TO  FURNISH  SAFE  APPLIANCES  —  RAIL- 
ROAD LIABLE.  —In THE  CENTRAL  RAILROAD  V.  HASLETT, 
74  Ga.  59  (September  Term,  1884),  judgment  for  plaintiff  in  the 
Monroe  Superior  Court  was  affirmed^  the  official  syllabus  to  the 
report  stating  the  points  decided  as  follows: 

I.  Grounds  of  exception  abandoned  here  will  not  be  considered. 
3.  Where  the  order  in  which  a  case  was  argued  resulted  from 
an  arrangement  entered  into  between  counsel  for  both  parties  and 
the  court,  it  furnishes  no  ground  for  exception. 

••  3.  There  was  no  error  in  refusing  to  charge  that,  **  if  there  is  a 
theory  of  the  defendant  which  is  supported  by  evidence  and  is  not 
contradicted  by  other  evidence  in  the  case,  then  the  jury  would  be 
authorized  to  adopt  the  same,  unless  they  should  believe  that  the 
witnesses  who  supported  it  were  unworthy  of  credit."  Whether 
such  request  was  correct  law  or  not,  it  was  too  general  and  vague, 
and  might  have  misled  the  jury. 

"  4.  Newly  discovered  evidence,  which  is  merely  cumulative  and 
which  might  have  been  procured  in  time  for  the  trial  by  the  exercise 
of  proper  diligence,  will  not  require  a  new  trial. 

"5.  It  is  the  duty  of  a  railroad  company  to  furnish  its  employees 

moving  engine  in  the  due  course  of  his  safe,  it  is  not  required  that  the  surface 

duties,  will  not  render  the  company  shall  be  kept  clear  of    every  object 

liable  to  answer  for  a  personal  injury  which  by  chance  might   cause  acci- 

whtch  the  brakeman    thus   sustains,  dental  injury."    Judgment  for  defend- 

For  outdoor  premises  to  be  reasonably  ant  affirmed. 
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-with  reasonably  safe  material  and  tools  for  their  use  while  working^ 
in  its  service;  but  if  the  employee  is  aware  of  the  dangerous  char- 
acter of  any  particular  tool  or  instrument,  and  continues  to  use  it, 
he  cannot  have  redress  for  any  damage  he  may  sustain  by  its  use; 
nor  would  it  alter  the  rule  if  an  employee  knowingly  uses  a  danger- 
ously defective  tool  under  the  immediate  orders  of  a  superior 
employee. 

'*  (a.)  The  evidence  in  this  case  does  not  show  affirmatively  that 
the  injured  employee  had  knowledge  of  the  defect  in  the  machinery 
which  caused  his  injury,  nor  is  it  clear  that  it  was  any  part  of  his 
duty  either  to  inspect  the  piece  of  machinery  in  question  or  to 
report  its  defects.  The  testimony  as  to  the  manner  in  which  he 
used  it  and  his  care  in  applying  it  was  conflicting,  and  the  presiding 
judge  having  approved  the  finding  of  the  jury,  this  court  will  not 
interfere. 

"(b.)  In  the  absence  of  other  evidence  upon  the  point,  it  does 
not  follow  that  a  hand,  whose  duty  it  is  to  apply  the  brakes  on  a 
train,  has  sufficient  skill  to  determine  their  fitness  for  use  by  aa 
inspection. 

"(c.)  The  case  of  Central  R.  R.  &  B.  Co.  v.  Kenney,  58  Ga.  485, 
64  Ga.  100,  does  not  conflict  with  these  views."  [See  the  Kenney 
case,  reported  in  14  Am.  Neg.  Cas.,/^^/.] 

The  facts  in  the  Haslett  case  are  as  follows:  Haslett  brought 
suit  against  the  Central  Railroad  for  a  personal  injury.  On  the 
trial,  the  testimony  on  behalf  of  the  plaintiff  was,  in  brief,  as  fol- 
lows: He  was  a  train  hand  on  defendant's  train,  and  part  of  his 
duty  was  to  put  on  the  brakes.  He  had  made  one  trip  on  an  old 
cab  known  as  cab  No.  28,  and  had  put  on  brakes  at  all  the  stations 
without  accident.  On  the  second  trip,  at  a  certain  station,  the 
whistle  was  blown  to  put  on  brakes,  and  he  put  on  his  brakes  as 
tightly  as  possible,  but  when  he  let  it  loose,  the  cogwheel  failed  ta 
catch  on  the  ratchet,  and  the  break- wheel  turned  back  very  rapidly, 
catching  plaintiff's  hand,  breaking  it  and  twisting  his  arm  severely. 
The  cab  was  an  old  one,  in  bad  condition,  and  two  or  three  of  the 
cogs  were  broken  from  the  wheel.  It  is  the  duty  of  the  car  inspec- 
tor to  see  that  the  cars  are  in  good  condition.  The  brake  in  this 
case  ran  upward  through  the  seat,  the  wheel  on  which  the  plaintiff 
placed  his  hand  being  above  the  seat  and  the  cogwheel  underneath. 
On  examination  the  cogwheel  appeared  as  if  it  had  been  broken  for 
some  time.  There  was  also  other  evidence  as  to  the  extent  of  the 
injury.  The  evidence  on  behalf  of  the  defendant  was,  in  brief,  as 
follows:  The  cab  was  in  good  condition;  the  cogwheel  was  on  the 
floor  and  sixteen  inches  below  the  seat.    Beside  the  cogwheel  was 
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a  foot  pad  which  the  brakeman  used  to  hold  the  ratchet-wheel  in  its 
place  in  applying  the  brake.  It  was  not  the  custom  of  the  car- 
inspector  to  inspect  the  inside  of  cars.  He  testified  that  that  was 
done  by  conductors  and  train-hands  who  used  the  car,  and  that  he 
examined  only  such  defects  inside  the  cars  as  his  attention  was 
called  to.  The  cab  had  been  used,  and  plaintiff  had  been  working 
on  it  for  about  two  weeks  before  the  accident,  and  subsequently 
thereto  it  was  continually  used.  On  examination,  after  the  acci- 
dent, no  cogs  were  missing  from  the  wheel.  The  jury  found  for 
plaintiff  $1,200.  Defendant  appealed  but  judgment  affirmed.  Hall, 
J.,  delivered  the  opinion,  the  rulings  in  which  are  stated  in  the  fore- 
going official  syllabus.  T.  B.  Cabaniss  (Harrison  &  Peoples)  and 
John  I.  Hall,  appeared  for  plaintiff  in  error;  Milledge  &  Smith, 
T.  P.  Westmoreland  and  Berner  &  Turner,  for  defendant  in  error. 


COOK  V.  WESTERN  AND  ATLANTIC  RAILROAD. 

Supreme  Caurt^  Georgia^  December^  1882, 

[Reported  in  69  Ga.  619.] 

COURT  PRACTICE  — SUBMISSION  OF  CASE-  QUESTION  FOR  JURY-« 
BRAKEMAN  IN  TRYING  TO  ASCERTAIN  CAUSE  OF  FIRE  ON  TOP 
OF  CAR  FATALLY  INJURED  — DEFECTIVE  APPLIANCE.— A  judge 
is  not  boaod  to  send  a  case  to  the  jury  when  there  is  not  sufficient  evidence 
to  support  a  verdict  for  the  plaintiff,  if  found;  nor  where,  admitting  all  the 
facts  proved  and  all  reasonable  deduclions  therefrom,  a  verdict  for  the 
plaintiff  would  be  set  aside,  because  no  recovery  should  be  had.  In  such 
cases  he  may  grant  a  nonsuit.  On  the  other  hand,  a  defendant  cannot 
compel  the  court  to  take  the  place  of  a  jury  and  pass  upon  the  facts  of  & 
case  by  granting  a  nonsuit,  because  he  would  not  be  satisfied  with  a  verdict 
for  the  plaintiff.  The  court  may  always  remit  questions  of  fact  to  the  jury, 
and  he  should  not  fail  to  do  so  whenever  the  plaintiff  makes  out  ^  prima 
faeic  case, 
(a.)  Negligence  being  peculiarly  a  question  of  fact  for  the  jury,  and  in  a  suit 
against  a  railroad  for  a  homicide  of  an  emplovee,  the  absence  of  negli- 
gence OQ  his  part  and  its  existence  on  the  part  of  the  company  being  in 
doubt,  a  nonsuit  should  not  be  granted,  but  the  case  should  be  submitted 
to  the  jury  (i). 
(Syllabus  to  official  report,) 

1.  In  Cook  v,  Westkhn  k.  Atlantic  granting  new  trial  was  reversed,  the 

R.  R..  72  Ga.  48   (1883),  homicide  of  official  syllabus  stating  the  rulings  as 

plaintiff's  husband,  an  employee  of  de-  follows: 

fendant,  caused  by  negligence  of  de-  *'  i.  When  this  case  was  before  the 

fendant's  servants  in  running  its  cars.  Supreme  Court  before,  it  was  held  that 

jadgment  of  Whitfield  Superior  Court  the  grant  of  a  nonsuit  was  error,  and 
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Appeal  from  nonsuit  in  the  Whitfield  Superior  Court.  Judg- 
ment reversed. 

W.  K.  Moore  and  D.  W.  Humphreys,  for  plaintiff  in  error. 

R.  J.  McCamy,  for  defendant. 

Crawford,  i.—  This  suit  was  brought  by  the  widow  of  an 
employee  of  the  defendant  for  the  homicide  of  her  husband. 

Upon  the  conclusion  of  plaintiff's  evidence,  on  motion  of 
defendant's  counsel,  a  nonsuit  was  granted,  and  the  plaintiff 
excepted. 

The  testimony  relied  upon  by  the  plaintiff  was,  that  as  a  brake- 
man  on  defendant's  road,  the  deceased  attempted  to  ascend  a 
box-car  from  a  flat-car,  to  ascertain  the  cause  of  fire  which  he 
saw  flying  from  one  of  the  car  wheels  in  front  of  him ;  that,  in 
his  effort  to  do  this,  the  spike  on  the  box-car  broke  loose,  and 
in  attempting  to  throw  himself  back  on  the  fiat-car,  he  fell 
through,  and  was  so  mutilated  that  he  died  on  the  following 
day ;  that  it  was  his  duty  to  go  forward  and  ascertain  whether  or 
not  the  brake  was  on,  and  that  the  negligence  of  defendant  in 
having  this  insecure  spike  in  the  end  of  the  car,  upon  which  he 
had  to  descend  to  enable  him  to  get  up  on  the  same,  caused  his 

death. 

The   plaintiff's   testimony  also  showed  the  following  facts: 

That  the  casualty  occurred  near  the  Chattahoochee  river,  on  the 
out-bound  night  train  from  Atlanta  to  Chattanooga;  that  it  was 
the  duty  of  the  brakeman  always  to  let  off  brakes  on  leaving  the 
yard  at  Atlanta;  that  the  fire  seen  was  the  subject  of  conver- 
sation between  the  deceased  and  another  brakeman,  who  testified 

that  the  case  should  be  submitted  to  the  right  to  sue  for  injuries  resulting  there- 
jury.  This  point  is  res  adjudicata^  and  from  is  contrary  to  public  policy,  and 
the  jury  having  found  for  the  plaintiflf,  void. 

a  new  trial  will  not  be  granted  on  that  '*  (a.)  The  discretion  of  the  presidiag 

ground.    [See  former  appeal,  69  Ga.  judge  in  granting  a  first  new  trial  had 

619.]  been  exhausted  in  the  case,  and  the 

"  2.  An  employee  of  a  railroad  com-  grant  of  another  was  error.** 
pany  may  by  contract  waive  his  right  On  the  question  of  contract  releasing 
to  sue  for  injuries  not  arising  from  railroad  company  from  liability  for  in- 
criminal  negligence  on  the  part  of  the  juries  to  employees  caused  by  negli- 
company,  or  its  other  employees;  but  gence,  Blandford,  J.,  cited  Western 
any  negligence,  either  of  omission  or  &  Atlantic  R.  R.  Co.  v.  Bishop,  50  Ga^ 
-commission,  on  the  part  of  other  em-  465,  Western  %L  Atlantic  R.  R.  Co.  v. 
ployees  of  the  road,  in  connection  with  Strong,  52  Ga.  461,  and  also  the  Act  of 
their  business,  from  which  serious  in-  1876  (Code.  §  4586b),  in  support  of  the 
jury  results,  constituted  criminal  neg-  ruling  on  the  invalidity  of  the  contract 
ligence,  and  a  contract   waiving  the  referred  to  in  the  case. 
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on  the  trial,  that  when  they  saw  it,  he  said  to  deceased  one  of 
them  ought  to  go  forward  and  turn  it  off;  deceased  said  he  would 
go;  witness  told  him  to  wait  until  the  train  got  near  the  river 
before  he  went,  as  they  would  then  be  going  slowly;  that  about 
three  or  four  hundred  yards  from  the  river,  witness  saw  his  light 
about  the  flat-car,  and  he  thought  that  deceased  was  about  to^ 
climb  up;  that  there  was  a  station  very  near  the  river;  that  the 
engineer  blew  on  brakes  as  the  train  approached  the  station; 
that  the  deceased  had  his  lamp,  which  was  burning,  and  could 
have  told  whether  the  spike  was  loose,  or  had  worked  out  any 
way,  if  he  had  inspected  it. 

The  foregoing  substantially  states  the  testimony  as  set  out  in 
the  record.  The  rule  of  law  governing  such  cases  is,  that  where 
the  party  injured  is  an  employee  of  the  road,  and  the  particular 
business  in  which  he  is  hurt  is  his,  he  must  show,  first,  that  he 
himself  was  without  fault  before  he  is  entitled  to  claim  a  recovery, 
and  unless  this  is  done,  he  makes  no  case  against  the  company. 
When,  however,  he  shows  that  he  was  faultless,  the  onus  is 
shifted,  and  it  becomes  the  duty  of  the  company  to  show  itself 
free  from  negligence. 

Doubtless,  the  judge  below  was  fully  satisfied  that  the  failure 
to  let  off  brakes  as  the  train  passed  out  of  the  yard  at  Atlanta ; 
that  the  going  forward  when  the  train  was  so  near  the  staton ;  that 
the  blowing  on  brakes  as  the  train  approached  the  station; 
that  the  necessity  for  attempting  to  get  upon  the  box-car  at  the 
time  he  did,  not  being  apparent  that  the  failure  to  examine  the 
spike  before  he  risked  himself  upon  it,  knowing  the  peril  attend- 
ing it,  and  especially  when  it  was  not  one  of  the  cars  of  his  com- 
pany, all  combined  failed  to  show  that  he  was  faultless,  and, 
therefore,  he  granted  a  nonsuit. 

But,  on  the  other  hand,  it  is  insisted  that  this  brakeman  had 
the  right  to  feel  assured  that  an  inspection  of  this  car  had  been 
made,  and  that  it  was  safe;  and  it  being  his  duty  to  ascertain  the 
cause  of  the  fire  seen,  he  went  forward  for  that  purpose,  and  was 
killed  by  the  negligence  of  the  company ;  and  that,  therefore, 
the  nonsuit  was  error. 

In  this  opinion  we  concur.  Whether  the  deceased  was  without 
fault,  and  the  company  free  from  negligence,  are  questions  par- 
ticularly for  the  jury;  they  are  facts,  and  facts  are  not  to  be 
passed  on  by  the  judge,  except  for  the  purpose  of  determining 
when  the  onus  is  shifted,  or  whether  they  give  or  deny  a  legal  right. 
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Evidently  the  judge  below  thought  that  the  plaintiff  failed  to 
make  out  a  case,  and,  therefore,  awarded  a  nonsuit.  In  this  we 
think  he  erred,  as  the  facts  were  such  as  should  have  been  passed 
on  by  the  jury,  and  it  should  have  been  left  to  them  to  find 
whether  or  not  the  deceased  was  without  fault,  and  if  he  were, 
then  to  have  further  found  whether  the  company  was  free  from 
negligence. 

In  so  ruling,  we  do  not  intend  to  encroach  upon  the  rights 
and  duties  of  the  bench.  Neither  do  we  intend  to  hold  that 
the  judge  is  bound  to  send  a  case  to  a  jury  where  there  is  not 
sufficient  evidence  to  support  a  verdict,  if  found  for  the  plaintiff ;. 
nor  that  he  shall  send  a  case  to  the  jury,  where  he  would  set  aside 
the  verdict,  if  admitting  all  the  facts  proved,  and  all  reasonable 
deductions  therefrom,  the  plaintiff  ought  not  to  recover.  On 
the  contrary,  in  all  such  cases  a  judgment  of  nonsuit  is  the  proper 
legal  disposition  thereof. 

And  this  is  the  doctrine  laid  down  in  the  case  of  Tison  et  aL 
V.  Yawn,  15  Ga.  493,  and  not  departed  from  in  Zettlet  v.  City  of 
Atlanta,  66  Ga.  196.  It  is  true  it  was  also  held  in  the  Tison 
case,  that  the  court  was  not  compelled  to  award  a  nonsuit,  if 
after  verdict  it  would  grant  a  new  trial  because  the  verdict  was 
contrary  to  evidence,  which  ruling  is  approved  by  this  court  as 
sound  in  principle  and  practice.  In  the  first  place,  the  judge 
would  not  be  justified  in  anticipating  that  the  jury  would  find 
contrary  to  evidence,  and  in  the  second,  there  exists  no  legal 
right  in  the  defendant  to  compel  the  judge,  instead  of  the  jury, 
to  pass  on  the  facts.  He  may  always  send  them  down  to  be 
inquired  of  by  the  jury,  and  he  should  not  fail  to  do  so  whenever 
the  plaintiff  makes  out  z.  prima  facie  case. 

Judgment  reversed. 


SLOAN  V.  GEORGIA  PACIFIC  RAILWAY  COMPANY. 

Supreme  Courts  Georgia^  October  Term^  i8go. 

[Reported  in  86  Ga.  15.] 

BRAKEMAN  USING  HAND  INSTEAD  OF  STICK  TO  COUPLE  CARS — 
RULES  — CONTRIBUTORY  NEGLIGENCE.  —  A  brakeman  upon  a  raiU 
way  who  is  under  orders  always  to  couple  cars  with  a  stick,  and  who  has 
been  in  the  employment  of  the  company  for  a  considerable  time  and  has 
always  heard  that  such  was  the  rule  of  the  company  (as  it  in  fact  wasX 
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cannot  recover  of  the  company  for  an  injury  to  his  hand  sustained  whilst 
endeavoring  to  make  a  coupling  directly  with  his  hand  without  the  use  of 
a  stick.  It  makes  no  difference  that  other  employees  frequently  or  cus- 
tomarily disregarded  the  rule  unless  the  company,  with  knowledge  of  their 
practice,  acquiesced  in  it  in  a  way  to  sanction  it,  or  practically  to  abrogate 
the  rule.  Nothing  less  would  relieve  the  plaintiff  from  abiding  by  his 
uniform  orders  (i). 
(Syllabus  by  the  court.) 

Appeal  from  nonsuit  in  the  City  Court  of  Atlanta.  Judgment 
affirmed, 

Hoke  &  Burton  Smith,  for  plaintiflf. 

Jackson  &  Jackson,  for  defendant. 

Bleckley^  Ch.  J*  —  The  plaintifif's  hand  was  injured  whilst  he 
was  between  the  cars  endeavoring  to  make  a  coupling  by  the 
direct  use  of  his  hand.  He  testified  at  the  trial  that  he  had  been 
in  the  employment  of  the  company  for  a  considerable  length  of 
time,  and  said :  "  I  have  always  heard  that  it  is  the  rule  of  the 
company  to  couple  with  a  stick.  That  is  what  I  have  always 
heard.  Those  were  my  orders  to  always  couple  with  a  stick.' 
The  printed  rules  of  the  company  contain  this  clause :  "  Cars 
must  not  be  coupled  by  hand  ;  sticks  for  the  purpose  long  enough 
to  prevent  going  between  the  cars  will  be  furnished  on  applica- 
tion in  Atlanta,  Birmingham  and  Columbus,  M."  It  thus 
appears  that  the  plaintiff's  information  as  to  the  rule  was  correct. 
He  had  provided  himself  with  a  stick  of  his  own  selection,  which 
he  thought  was  more  suitable  for  the  purpose  than  those  furnished 
by  the  company,  and  this  stick  he  had  endeavored  to  use  in 
making  this  particular  coupling ;  but  failing  to  succeed,  he  went 
between  the  cars  and  tried  to  accomplish  the  work  with  his  hand. 
Had  he  abided  by  the  rule  of  which  he  had  always  heard,  and  by 
the  orders  which  had  been  given  to  him,  it  is  manifest  that  the 
injury  of  which  he  complains  would  not  have  been  received. 
Whatever  fault  there  may  have  been  in  other  employees,  that 
fault  would  have  been  harmless  to  him  if  he  had  not  violated  his 
instructions.  The  whole  pressure  of  the  case,  therefore,  is  upon 
the  question  whether  he  ought  to  be  excused  for  committing 

I.  ROMS  &  Carkollton  Construc-  versed,  it  being  held  that  *'  an  employee 

TI02C  Co.  v.  Dkmpsey,  86  Ga.  499  (1891),  who  is  under  orders  10  couple  cars  with 

was  decided  on  the  authority  of  Sloan  a  stick  only  and  is  injured  while  coup- 

V.  Ga.  Pac.  R'y  Co.,  86  Ga.  15  (the  ling  with  his  hand  without  a  stick,  is 

case  at  bar),  the  judgment  for  plaintiff  himself  in  fault  and  cannot  recover." 
in  the  Floyd  Superior  Court  being  re* 
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such  violation.  The  court  charged  the  jury  that:  "  It  would 
make  no  difference  (if  you  find  that  he  knew  of  the  rule  or  that 
the  facts  in  evidence  charged  him  with  notice  of  it),  that  other 
employees  frequently  or  customarily  disregarded  it.  To  make 
this  reply  available  as  an  excuse  for  non-observance  by  the  plain* 
tiff,  you  must  be  satisfied  from  the  evidence  that  the  defendant, 
the  railroad  company,  knowing  of  the  practice  of  employees  to 
disregard  it,  acquiesced  in  it  in  such  a  way  as  to  sanction  it  or 
as  to  be  held  practically  to  have  abrogated  it."  We  think  this 
charge  was  correct  in  view  of  the  fact  that  the  plaintiff,  besides 
having  always  heard  that  there  was  such  a  rule,  had  orders  to 
always  comply  with  it.  Such  being  his  orders,  he  should  not 
have  taken  any  license  from  the  conduct  of  others,  so  long  as  he 
had  reason  to  think  that  the  rule  was  still  in  force  and  that  he 
was  expected  to  abide  by  it.  This  view  of  the  subject  disposes 
of  several  grounds  of  the  motion  for  a  new  trial,  and  indeed, 
under  the  evidence,  is  decisive  of  the  substantial  merits  of  the 
whole  case.  Some  of  the  grounds  of  the  motion  are  very  trivial, 
we  might  say  almost  frivolous,  and  to  discuss  them  in  detail 
would  be  a  waste  of  time.  It  is  sufficient  to  say  that,  in  the 
light  of  the  plaintiff's  own  testimony,  he  has  no  cause  for  a  new 
trial,  for  the  one  controlling  reason  that  he  owed  the  duty  to 
the  company  as  well  as  to  himself  to  keep  his  hand  out  of  the 
situation  of  danger  in  which  he  placed  it.  He  knew  his  orders 
and  they  had  always  been  invariable ;  there  had  been  no  excep- 
tion. By  violating  them  in  this  instance,  he  exposed  himself  to 
the  very  peril  against  which  the  company  had  endeavored  to 
guard  him.  Why  then  should  the  company  compensate  him  for 
a  loss  sustained  by  his  own  misconduct  ?  The  law  is  not  so 
unreasonable  as  to  require  a  new  trial  in  a  case  like  this  over  the 
finding  of  a  jury  and  the  approval  of  that  finding  by  the  trial  judge. 
The  court  committed  no  error  in  overruling  the  motion. 
Judgment  affirmed. 

BRAKEMAN  INJURED  COUPLING  CARS  —  COUPLING 
STICKS  —  RULES  —  ERRONEOUS  CHARGE.  —  In  RICH- 
MONO  dk  DANVILLE  R.  R.  CO.  V.  MITCHELL,  92  Ga.  77  (1893), 
brakeman  injured  while  coupling  cars,  the  injuries  being  sustained 
by  Mitchell  while  in  conoipany's  service  in  Alabama,  verdict  and 
judgment  for  plaintiff  in  the  City  Court  of  Atlanta  was  reversed  ioT 
erroneous  charges  by  the  court.  The  official  syllabus  states  the 
points  in  the  following  paragraphs: 
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"  Inasmuch  as  the  plaintiff  below,  when  he  undertook  to  make 
the  coupling,  knew  that  the  supply  of  hands  ordinarily  requisite  to 
the  occasion  was  deficient,  and  nevertheless  consented  without 
objection  to  make  the  coupling,  and  inasmuch  as  the  mode  of  mak- 
ing it  and  the  care  and  diligence  to  be  exercised  would  in  no  way, 
after  the  plaintiff  engaged  in  the  work,  be  affected  by  the  want  of 
more  hands,  the  deficiency  was  irrelevant  to  the  issue  on  trial,  and 
it  was  error  to  give  in  charge  to  the  jury  anything  whatever  on  that 
subject. 

•*  A  written  or  printed  rule,  carefully  prepared,  which  prohibits 
brakemen  *  from  coupling  or  uncoupling  cars  except  with  a  stick,' 
and  declares  that  '  brakemen  or  others  must  not  go  between  the 
cars  under  any  circumstances  for  the  purpose  of  coupling  or  uncoup- 
ling, or  adjusting  pins,  etc.,  when  an  engine  is  attached  to  such 
cars  or  train,'  does  not  apply  to  a  case  in  which  the  engine  was  not 
attached  to  any  car  or  train  and  in  which  the  brakeman  stationed 
himself,  in  the  way  usually  practiced  by  employees,  upon  the  foot- 
board of  the  pilot  on  the  tender,  and  while  there  attempted  to  with- 
draw with  his  hands,  without  using  a  stick,  a  pin  and  link  from  the 
coupling  apparatus  of  the  engine,  the  engine  and  tender  moving 
backwards  at  the  time  towards  a  standing  car  in  the  rear,  for  the 
purpose  of  being  coupled  thereto." 

On  a  subsequent  trial  in  the  City  Court  of  Atlanta  there  was  a 
verdict  and  judgment  for  plaintiff  for  $8,000,  which,  on  appeal  hy 
defendant,  was  affirmed  by  the  Supreme  Court.  See  Richmond  & 
Danville  R.  R.  Co.  v,  Mitchell,  95  Ga.  78  (1894).  It  appeared 
that  plaintiff  was  injured  in  Alabama,  and  the  law  of  that  State 
pertinent  to  the  facts  in  the  case  was  ai)plied. 

In  Richmond  &  Danville  R.  R.  Co.  v.  Bell,  92  Ga.  493  (1883), 
the  rule  of  the  Mitchell  case  (preceding  paragraph  herein)  was 
applied.  There  are  no  facts  or  statement  (other  than  the  short 
syllabus)  to  the  Bell  case,  but,  apparently,  the  case  related  to 
injury  to  an  employee  while  coupling  cars.  It  was  held  that  although 
the  case  on  its  merits  was  a  very  weak  one  and  the  trial  court  might 
well  have  granted  a  new  trial,  there  was  no  error,  and  judgment  in 
the  City  Court  of  Atlanta  was  affirmed, 

BRAKEMAN  INJURED  WHILE  COUPLING  CAfi.S  — RULES 
—  EVIDENCE  —  SIGNAL  —  QUESTION  FOR  JURY  — FEL- 
LOW-SERVANT —  CONTRIBUTORY  NEGLIGENCE.  — 
PARKER  V.  GEORGIA  PACIFIC  R'Y  CO.,  83  Ga.  539  (1889),  was 
an  action  by  a  brakeman  to  recover  damages  for  injury  to  his  arm 
caused  by  the  dead-blocks  of  moving  cars  while  he  was  coupling 
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cars.  Verdict  and  judgment  for  defendant  in  the  City  Court  of 
Atlanta,  which,  on  appeal,  was  affirmed.  Among  the  rulings  were 
the  following  as  stated  in  the  official  syllabus: 

"  2.  The  evidence  being  sufficient  that  the  rule-book  offered  con- 
tained the  rules  of  the  company  of  force  when  the  employee  was 
injured,  the  book  was  admissible  without  first  proving  that  the 
employee  had  knowledge  of  the  rules  it  contained.  His  knowledge 
was  matter  for  either  prior  or  subsequent  verification. 

**3i  4-  Whether  an  employee  giving  a  signal  to  a  co-employee 
had  a  right  to  have  it  observed,  or  whether  it  was  possible  to  trans- 
act business  without  acting  upon  the  assumption  that  it  would  be 
observed,  is  for  decision  by  the  jury,  not  by  a  witness. 

"  6.  Failure  of  a  railroad  employee  to  extricate  himself  from  a 
perilous  situation  brought  on  by  the  negligence  of  a  co-employee, 
when  he  could  do  so  by  the  use  of  ordinary  care,  will  bar  his  right 
to  recover." 


CENTRAL  RAILROAD  v.  De  BRAY  [and  VICE  VERSA}. 

Supreme  Courts  Georgia^  November^  iSSj. 

[Reported  in  71  Ga.  406.] 

EMPLOYEE  ORDERED  TO  STEP  FROM  MOVING  CAR  TO  COUPLE 
CARS  INJURED  BY  STEPPING  ON  TIMBER  ON  ROADWAY- 
VENUE— PLEADING—  EVIDENCE  —  WITNESS  —  DAMAGES  —  IN- 
STRUCTION. —  Though  one  may  be  a  train-hand  in  the  employment  ^ 
a  railroad,  if  he  is  injured  without  fault  on  his  part  by  the  negligence  and 
carelessness  of  other  agents  of  the  company,  he  may  recover.  [Citing 
Central  R.  R.  v,  Mitchell,  63  Ga.  173,  179.] 

^a.)  Where  a  conductor  in  charge  of  a  train  ordered  a  trainman  under  him  to 
step  from  the  cars  while  in  motion,  In  order  to  couple  cars  standing  on  a 
side  track  to  the  main  body  of  the  train,  coupling  being  a  part  of  his  bnsi- 
ness,  the  obeying  of  such  order  will  not  prevent  a  recovery  ty  him  for  an 
injury,  if  he  used  all  reasonable  care  and  skill  in  so  doing. 

3.  The  defendant  filed  no  plea  to  the  jurisdiction  of  the  court,  and  no  iasne  was 
therefore  made  as  to  the  venue.  Were  it  otherwise,  the  testimony  showed 
that  the  injury  was  done  at  Barnesville,  near  the  depot;  and  this  court  will 
take  judicial  cognizance  of  the  fact  that  Barnesville  is  in  Pike  county. 

3.  There  was  no  error  In  rejecting  the  testimony  of  a  witness  that  "  any  person 

with  ordinary  care  could  have  gotten  off  over  the  skids  where  plaintiff  did, 
without  being  hurt.**  This  was  a  conclusion  which  the  jury  might  find, 
but  was  not  for  the  witness  to  state. 

4.  It  was  proper  to  reject  the  testimony  of  witnesses  that  if  one  obeys  the  order 

of  a  conductor  and  gets  off  a  moving  train  '*  he  does  it  at  his  own  risk.*' 
Witnesses  must  testify  to  facts;  the  court  will  give  the  law. 

5.  The  seventh  ground  of  the  motion  is  covered  by  the  third  headnote  above. 
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6.  Where  a  witness  testified  that  he  did  not  know  what  the  rules  of  the  company 

were,  but  proposed  to  state  that  formerly  he  was  an  officer  of  the  company, 
and  ihat  no  conductor  or  other  officer  had  the  right  to  order  an  employee 
to  get  on  or  off  a  moving  train,  and  that  if  such  order  were  given,  the 
employee  would  not  be  required  to  obey  it,  such  testimony  was  properly 
rejected.    [Citing  Wylly  r.  Gazan,  69  Ga.  506.] 

7.  It  is  not  matter  for  expert  testimony  to  show  that  no  railroad  employee  is 

required  to  get  on  and  off  a  train  while  in  motion;  that  neither  the  con- 
ductor nor  any  other  officer  can  require  an  employee  to  get  on  and  off  a 
moving  train,  and  that  if  such  order  is  given,  the  employee  is  not  required 
to  obey  it. 

<a.)  Whether  or  not  ihe  conductor  had  the  right  to  give  the  order  or  the  plain- 
tiff  was  required  to  obey  it,  the  former  did  give  the  order  and  tffe  latter 
obeyed  it.  Under  the  facts,  the  act  of  the  conductor  was  that  of  the  cor- 
poration, and  the  latter  cannot  escape  responsibility  on  account  of  its  own 
wrong. 

•tb.)  Whether  it  be  the  fault  of  an  employee  to  obey  an  order  of  his  superior, 
depends  upon  whether  it  would  be  rash  and  dangerous  to  do  so,  and  where 
there  was  no  apparent  danger  in  so  doing,  it  would  not  be  fault  on  his  part. 
[Citing  Western  &  Atlantic  R.  R.  Co.  v,  Wilson,  71  Ga.  22.] 

8.  The  opinion  of  a   witness    as  to  matters  of    fact    is    not    admissible  in 

evidence. 

9.  Where  plaintiff,  a  man  of  twenty-three  years  of  age,  was  greatly  wounded 

and  bruised,  suffering  great  pain  for  a  long  time,  and  being  compelled  to 
have  his  right  hand  amputated  above  the  wrist,  a  verdict  of  $4,700  was  not 
only  not  excessive,  but  was  quite  moderate.  [Citing  Southwestern  R. 
Co.  ».  Paulk,  24  Ga.  366;  Cooper  v.MulUns,  30  Ga.  146;  Lang  v,  Hopkins, 
10  Ga.  37.] 

10.  The  verdict  was  not  contrary  to  the  charge  of  the  court  containing  the  law 
of  the  case. 

11.  Where  a  principle  of  law  has  been  given  in  the  general  charge  as  favorably 
to  the  excepting  party  as  it  could  expect,  a  failure  to  give  the  principle 
when  embodied  in  a  sut»equent  request  will  not  work  a  new  trial. 

ta.)  Opinion  of  Jackson,  J.,  in  Central  R.  R.  v,  Mitchell,  63  Ga.  181,  adopted 
and  approved.(i) 

la.  The  court  is  not  bound  to  give  a  request  in  charge  when  the  same  point 
has  been  covered  by  his  charge,  nor  should  he  give  in  charge  a  request  not 
warranted  by  the  facts  in  the  case. 

13.  The  nineteenth  ground  is  covered  by  the  ruling  on  the  eighteenth  ground. 

J4.  There  was  00  error  in  refusing  to  charge  that  '*  if  to  do  the  freight  business 
it  was  necessary  to  use  a  pair  of  short  '  skids '  for  the  hauling  of  freight. 
and  it  was  necessary  for  the  proper  handling  of  freight  to  keep  the  *  skids  * 
between  the  main  and  side  tracks,  and  the  *  skids '  were  kept  for  such  pur- 
pose in  a  usual  and  customary  place,  the  plaintiff  cannot  recover."  If 
the  injury  resulted  from  the  carelessness  and  negligence  of  defendant's 
agents  in  leaving  these  "  skids  "  on  the  roadway,  it  could  make  no  differ- 
ence whether  such  negligence  had  become  usual  or  customary.  [Citing 
Central  R.  R.  v.  Mitchell,  63  Ga.  x8i.] 

1.  See  the  Mitchell  case,  63  Ga.  181,  reported  in  this  volume  of  Am.  Nbg. 
VOL.  XIV— 7 


98  14  AMERICAN  NEGLIGENCE  CASES. 

15.  There  was  no  error  ia  refusin/sr  to  charge  that,  if  among  different  modes  of 
performing  bis  duty,  some  of  which  were  safe,  plaintiff  chose  one  which 
was  less  safe,  he  took  the  risk  of  his  choice,  and  could  not  recover;  and  in 
charging  instead,  that  this  was  a  circumstance  for  the  jury  to  consider 
with  the  other  facts  in  deciding  whether  the  plaintiff  was  at  fault  or  not. 
The  question  of  fault  or  negligence  was  for  the  jury  alone,  and  was  fairly 
submitted  to  them. 

16.  The  tweniy-secoDd  ground  is  covered  by  the  fourteenth  headnote. 

17.  There  was  no  error  in  charging  that  if  **  8kids  "  or  planks  were  placed  on 
or  near  the  track  of  defendant's  road  when  the  injury  occurred,  and  they 
occasioned  the  injury  to  plaintiff  while  in  obedience  to  orders,  and  without 
fault  or  negligence  on  his  part,  the  company  would  be  liable. 

18.  The  charge  embraced  in  the  twenty-fourth  ground  was  right,  a&  already 
held. 

19.  If  the  plaintiff  has  shown  the  defendant  to  have  been  negligent,  to  defeat 
a  recovery  it  must  be  shown  that  he  was  likewise  negligent  or  at  faulL 

20.  So  when  plaintiff  has  shown  injury  to  himself,  without  fault  on  his  part,  it 
would  be  incumbent  on  defendant  to  show  that  the  injury  did  not  result 
from  the  want  of  ordinary  and  reasonable  care  and  diligence  on  the  part  of 
its  servants  and  agents. 

21.  The  charge  complained  of  in  the  twenty-seventh  ground  was  warranted  by 
the  evidence. 

32.  As  no  special  damages  were  found  by  the  jury,  and  as  the  verdict  is  such 
as  to  warrant  the  conclusion  that  no  such  damages  entered  into  the  same, 
the  defendant  was  not  hurt  by  a  charge  on  that  subject. 

23.  The  charge  as  a  whole  is  unexceptionable,  and  the  parts  excepted  to,  when 
taken  in  connection  with  the  whole,  constitute  no  grounds  of  error.  [Citing 
Central  R.  R.  v,  Mitchell,  63  Ga.  180;  Atlanta  Cotton  Factory  v,  Speer,  69 
Ga.  137,  14  Am.  Neg.  Cas.  22,  antej] 

24.  The  judgment  being  sustained,  the  cross«bill  of  exceptions  is  dismissed. 

{Official  syllabus  to  the  report,) 

Appeal  from  judgment  for  plaintiff  in  the  Pike  Superior  Court.^ 
Judgment  affirmed, 

De  Bray  brought  suit  against  the  Central  Railroad  on  account 
of  an  injury  which  happened  to  him  while  employed  by  defend- 
ant as  an  extra  train-hand.  The  facts  are  sufficiently  stated  in 
the  first  division  of  the  decision.  The  jury  found  for  the  plain- 
tiff $4,700.  Defendant  moved  for  a  new  trial,  on  the  following 
among  other  grounds: 

(i.)  Because  the  verdict  was  contrary  to  law  and  evidence. 

(2.)  Because  the  evidence  failed  to  make  out  the  case  of  the 
plaintiff  as  alleged  in  his  declaration. 

(3.)  Because  the  court  ruled  out  a  portion  of  the  answer  of  W. 
A.  Tinsley  to  the  third  direct  interrogatory,  as  follows:  "And 
any  person  with  ordinary  care  could  have  gotten  off  over  the 
skids  where  plaintiff  did  without  being  hurt." 
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^4.)  Because  the  court  ruled  out  a  portion  of  the  answer  of 
W.  A.  Tinsley  to  the  eleventh  cross-interrogatory,  as  follows: 
[The  witness  testified  that  it  was  usual  for  a  brakeman  to  jump 
off  a  moving  train  to  couple  cars,  when  told  to  couple,  and  then 
added  the  sentence  ruled  out]  —  "  but  he  does  it  at  his  own  risk 
and  the  risk  of  his  life.  * ' 

(5.)  Because  the  court  ruled  out  a  portion  of  an  answer  of  R. 
Schmidt  to  a  cross-interrogatory,  as  follows:  "  He  does  so  at 
his  own  risk,"  [that  is,  gets  off  a  moving  train,  if  so  ordered  by 
the  conductor.] 

(6.)  Because  the  court  ruled  out  a  portion  of  an  answer  of  R. 
Schmidt  to  a  cross-interrogatory,  as  follows:  "A  person  using 
ordinary  care  can  pass  over  them  (referring  to  skids  lying  between 
the  track)  with  perfect  safety.  It  is  true  that  a  person  can,  with 
ordinary  care,  get  off  or  on  a  moving  train  passing  over  such 
skids  with  perfect  safety.     It  is  habitually  done." 

(7.)  Because  the  court  erred  in  ruling  and  deciding  as  follows: 
A.  J.  White>  a  witness  for  defendant,  stated  that  he  was  presi- 
dent of  the  Macon  &  Western  railroad  for  about  nine  years, 
commencing  in  1865,  and  while  he  was  president  he  made  and 
had  printed  about  one-third  of  the  rule-book  that  was  put  in 
evidence  by  the  plaintiff,  the  balance  of  the  book  being  made 
since  he  went  out  of  office  (which  rule-book  plaintiff  proved  by 
R.  Schmidt  was  in  force  at  the  time  plaintiff  was  injured).  This 
rule-book  does  not  contain  all  of  the  orders  and  instructions  that 
are  given  to  employees,  but  certain  general  rules  for  their  guid- 
ance. Defendant  then  proposed  to  prove  by  White  that  no 
conductor  or  other  officer  had  the  right  to  order  an  employee  to 
get  off  or  on  a  moving  train,  and  if  such  order  was  given  the 
employee  could  not  be  required  to  obey  it.  The  court  ruled 
that,  as  the  witness  did  not  know  what  the  rules  were  at  the 
time  of  the  accident,  and  proposed  to  testify  what  they  were  at 
the  time  he  was  in  office,  he  could  not  do  so,  and  rejected  the 
evidence. 

(8.)  Because  the  court  erred  in  ruling  and  deciding  as  follows: 
Defendant  proved  by  A.  J.  White  that  he  was  an  expert  in  all 
the  departments  of  railroading,  and  then  proposed  to  prove  by 
him  that  no  employee  was  required  to  get  off  or  on  a  moving 
train,  and  that  neither  the  conductor  nor  any  other  person  could 
require  him  to  do  so,  and  if  such  order  were  given,  the  employee 
would  not  be  required  to  obey  it.  This  proposed  proof  was 
rejected  by  the  court. 
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(9.)  Because  the  court  erred  in  ruling  and  holding  as  follows: 
A.  J.  White  testified  that  the  lantern  plaintiff  used  was  furnished 
him  that  he  might  see  how  to  perform  his  duties  with  safety  to 
himself ;  that  he  knew  the  character  of  the  lantern.  Defendant 
then  offered  to  prove  by  the  same  witness  that  a  person  in  get- 
ting off  a  train  could,  by  the  light  of  the  lantern,  readily  see  any 
object  near  the  track;  which  proposed  proof  the  court  rejected. 

(10.)  Because  the  verdict  is  excessive,  it  being  for  an  amount 
much  larger  than  the  plaintiff  would  be  entitled  to  recover  under 
the  evidence. 

(11.)  Because  the  verdict  is  contrary  to  the  following  charge 
of  the  court:  **  If  you  believe  from  the  evidence  that  plaintiff 
got  off  the  car  in  a  careless  manner  that  was  calculated  to  throw 
him  to  the  ground,  and  if  the  manner  of  getting  off  contributed 
to  his  fall,  he  cannot  recover." 

(12.)  Because  the  verdict  is  contrary  to  the  following  charge 
of  the  court:  "  If  you  believe  from  the  evidence  that  plaintiff 
could  have  remained  on  the  train  until  it  was  stopped,  and  if 
you  believe  he  got  off  while  the  train  was  in  motion,  and  if  you 
believe  that  such  act  was  at  his  own  risk,  then  he  cannot  recover. " 

(13.)  Because  the  verdict  is  contrary  to  the  charge  of  the  court : 
**  If  you  believe  from  the  evidence  that  the  plaintiff  knew  the 
cab  on  which  he  was  would  stop  near  where  he  had  to  do  his 
work,  and  if  [you  believe  plaintiff  could  have  got  off  at  such  a 
place  with  perfect  safety,  and  if  you  believe  plaintiff  got  off  before 
the  cab  reached  that  place,  and  while  the  car  was  in  motion,  and 
if  you  believe  from  the  evidence  that  plaintiff  took  the  risk  of 
getting  off  the  moving  train,  then  he  cannot  recover,  no  matter 
how  you  construe  the  direction  given  the  plaintiff  by  the 
conductor." 

(14.)  Because  the  verdict  is  contrary  to  the  following  charge 
of  the  court:    "  If  you  believe  from  the  evidence  that  the  man 
ner  of  getting  off  the  train  contributed  in  any  way  to  his  injury, 
then  plaintiff  cannot  recover." 

(15.)  Because  the  verdict  is  contrary  to  the  following  charge 
of  the  court:  "  If  you  believe  from  the  evidence  that  plaintiff 
was  furnished  with  a  lantern  for  the  purpose  of  enabling  him  to 
perform  his  duties ;  that  it  was  his  duty  to  use  the  care  of  a 
prudent  man  in  trying  to  discover  whether  or  not  there  were 
obstructions  near  the  track,  and  if  you  believe  from  the  evidence 
that  the  plaintiff,  by  a  prudent  use  of  the  lantern,  could  have 
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discovered  and  avoided  the  obstructions,  and  if  he  failed  to  use 
his  lantern  with  the  care  of  a  prudent  man,  then  he  cannot 
recover." 

(i6.)  Because  the  court  refused  to  charge  the  following  request : 
"  If  plaintiff  contributed,  either  immediately  or  remotely, 
directly  or  indirectly,  to  his  injury,  then  he  cannot  recover, 
regardless  of  the  position  of  the  skids,  or  any  other  negligence 
of  defendants'  agents. ' ' 

(17.)  Because  the  court  refused  the  following  request:  "  And 
although  you  may  believe  that  the  plaintiff  was  directed  by  the 
conductor  to  get  off  at  the  place  where  he  left  the  car,  while  the 
car  was  in  motion,  he  cannot  plead  the  order  of  the  conductor  as 
an  excuse  for  the  act,  if  the  act  was  one  attended  with  danger 
and  the  doing  the  act  put  him  in  fault.  The  order  of  a  superior 
could  not  protect  him." 

(18.)  Because  the  court  refused  the  following  request:  *'  It 
would  be  the  duty  of  an  employee  connected  with  the  running 
of  a  freight  train  to  know  what  tools,  implements  or  appliances 
are  used  in  conducting  the  business  of  handling  freights,  and 
where  such  tools,  implements  or  appliances  are  kept ;  if  kept  at 
any  particular  place,  or  at  or  about  any  particular  locality,  and  if 
plaintiff  was  a  train-hand  on  defendants'  train,  and  if  the  defend- 
ant had  kept  short  skids  for  their  use  and  kept  them  at  or  near 
a  certain  place,  it  was  the  duty  of  the  plaintiff  to  look  for  them, 
and  he  would  be  charged  with  a  knowledge  of  their  presence  at 
such  a  place." 

(19.)  Because  the  court  refused  to  charge  the  following  request : 
"  If  to  do  the  freight  business  it  was  necessary  to  keep  a  pair  of 
short  skids  for  the  use  of  the  hands  employed  to  handle  the 
freight,  and  if  it  was  necessary  for  the  proper  handling  of  freight 
to  keep  the  skids  between  the  main  and  side  tracks,  then,  if  the 
skids  were  kept  for  such  purpose  \and  in  a  usual  and  customary 
place,  plaintiff  cannot  recover." 

(20.)  Because  the  court  refused  to  charge  as  follows :  "  If, 
among  different  modes  of  performing  his  duty,  some  of  which 
were  safe,  the  plaintiff  chose  one  less  safe  or  more  dangerous,  he 
took  the  risk  of  his  choice,  although  other  servants  did  likewise ; 
and,  if  you  so  believe,  plaintiff  cannot  recover."  But  the  court 
modified  the  request  as  follows:  **  If  among  different  modes 
of  performing  his  duty,  some  of  which  were  safe,  the  plaintiff 
chose  one  less  safe  or  more  dangerous,  then  you  will  take  this 
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circumstance  into  consideration  with  all  the  other  facts  in  the 
case,  in  deciding  whether  the  plaintiff  was  at  fault  or  not.  It  is 
for  you  to  determine  from  the  evidence  whether  plaintiff  took  the 
risk  in  getting  off." 

(21.)  Because  the  court  refused  to  instruct  the  jury  as  follows: 
**  If  you  believe  from  the  evidence  that  skids  were  kept  between 
the  main  and  side  tracks  before  and  at  the  time  plaintiff  was 
employed  by  the  defendant,  and  if  you  believe  they  were  neces- 
sary in  order  to  perform  the  work  of  discharging  or  receiving 
freight,  then  the  plaintiff  assumed  the  risk  of  the  premises  as  he 
found  them." 

(22.)  Because  the  court  instructed  the  jury  as  follows:  **  If 
you  believe  from  the  evidence  that  skids  or  planks  were  placed 
on  or  near  the  track  of  defendant's  road  where  the  injury  com- 
plained of  occurred,  and  that  such  planks  or  skids  occasioned 
said  injury  to  the  plaintiff  while  performing  his  duties  in  obedi- 
ence to  orders  and  without  fault  or  neglect  on  his  part,  then  I 
charge  you  the  defendant  would  be  liable." 

(23.)  Because  the  court  charged  as  follows :  "  If  the  conductor 
directed  the  plaintiff  to  get  off  the  train  while  it  was  in  motion, 
and  he  got  off  while  in  the  performance  of  his  duty  as  he  was 
directed  to  do,  then  the  defendant  is  estopped  to  deny  the  plain- 
tiff's right  to  get  off,  and  cannot  set  up  as  a  part  of  his  defense 
the  claim  that  plaintiff  was  not  bound  to  obey  the  conductor's 
orders." 

(24.)  Because  the  court  charged  as  follows:  '*  If  it  appears 
from  the  plaintiff's  evidence  that  defendant  was  negligent,  the 
onus  is  on  the  defendant  to  show  that  the  plaintiff  is  also  at  fault, 
in  order  to  defeat  a  recovery." 

(25.)  Because  the  court  charged  as  follows:  *'  If  the  plaintiff 
has  shown  that  he  was  not  at  fault,  then  the  defendant  must 
show  that  the  injury  did  not  result  from  the  want  of  ordinary 
and  reasonable  care  on  the  part  of  his  servants  and  agents." 

(26.)  Because  the  court  charged  as  follows:  **  If  the  exercise 
of  ordinary  care  and  diligence  required  the  defendant's  agents 
and  servants  to  place  the  skids,  after  using  them,  on  the  platform 
or  some  other  place  than  the  point  where  they  were  left,  and  if 
the  defendant's  agents  and  servants  neglected  to  do  so,  and  left 
the  skids  on  the  ground  between  the  tracks  at  the  point  where  the 
plaintiff  got  off,  and  if  this  was  not  the  usual  and  also  a 
proper  place  to  leave  the  skids,  or  if  they  were  placed  in  an 
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unusual  or  negligent  position  there,  then  the  plaintiff,  if  he  was 
injured  by  reason  thereof,  and  was  without  fault,  would  be 
entitled  to  recover;  '*  —  there  being  no  evidence  to  warrant  such 
charge. 

(27.)  Because  the  court  charged  as  follows:  "  Special  damages 
are  such  as  actually  flow  from  the  act,  and  must  be  proved  in 
order  to  be  recovered,  such  as  the  surgeon's  or  doctor's  bills,  the 
cost  of  nursing  and  medicines;  "  — there  being  no  testimony  to 
warrant  such  charge. 

The  motion  for  a  new  trial  was  overruled  and  defendant 
excepted. 

A.  R.  Lawton,  John  I.  Hall  and  J.  J.  Hunt,  for  the  Central 
Railroad. 

Harrison  &  Peeples  and  J.  F.  Redding,  for  plaintiff. 

Blandford^  J.^  delivered  the  opinion  of  the  court  affirming  the 
judgment,  and  in  the  first  division  of  the  decision  stated  the 
facts  as  follows : 

"  The  evidence  shows  that  the  plaintiff  was  employed  as  a 
special  or  extra  train-hand  to  run  on  defendant's  cars  at  night 
from  Atlanta  to  Macon ;  that  his  business  was  to  put  on  and  off 
brakes,  to  couple  and  uncouple  cars;  that  this  particular  train 
was  on  that  night  engaged  in  making  up  a  train  by  picking  up 
such  cars  along  the  route  as  were  to  be  carried  to  Macon;  that 
when  the  train  was  approaching  Barnesville,  and  near  there,  while 
the  train  was  moving  at  the  speed  of  from  four  to  six  miles  per 
hour,  the  plaintiff  was  directed  by  the  conductor  to  get  off  of 
the  train  with  him  and  go  to  the  side  track  near  the  depot  at 
Barnesville,  on  which  several  cars  were  placed,  for  the  purpose 
of  coupling  them  to  the  running  train,  when  it  should  be  backed 
for  that  purpose;  that  plaintiff  used  the  lamp  which  he  had,  and 
got  from  the  train  carefully,  but  in  alighting,  his  feet  came  in 
contact  with  two  pieces  of  timber  which  were  lying  crosswise  on 
the  roadway  of  defendant ;  these  timbers  were  known  as  *  skids ' 
which  were  used  by  defendant's  agents  in  loading  and  unloading 
freight  from  their  cars.  The  timber  on  which  his  feet  rested  upon 
alighting  from  the  train  turned  and  threw  him  against  the  run- 
ning train,  whereby  he  was  greatly  hurt,  bruised,  and  his  right 
hand  became  so  badly  mashed  and  mangled  that  the  same  had 
to  be  amputated  above  the  wrist ;  and  that  a  second  amputation 
became  necessary  of  the  bone  of  the  arm ;  that  his  pain  and 
buffering  was  very  great.     It  also  appeared  that  the  conductor 
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had  preceded  plaintiff,  and  had  got  off  the  train  in  safety.  That 
this  accident  and  injury  to  the  plaintiff  was  wholly  due  to  the: 
skids  or  pieces  of  timber  being  left  on  defendant's  roadway, 
there  can  be  no  doubt;  and  the  court  left  it  fairly  to  the  jury  to 
say,  from  the  evidence  submitted  to  them,  whether  the  defend* 
ant,  in  leaving  this  timber  upon  its  roadway,  was  negligent  or 
not.  The  jury  found  that  the  defendant  was  negligent  in  sa 
leaving  this  timber  upon  its  roadway,  and  we  are  satisfied  with 
this  finding."     *    *     ♦ 

[The  points  decided  are  sufficiently  set  forth  in  the  oflSciaL 
syllabus  and  the  statement  of  defendant's  exceptions.] 

EMPLOYEE'S  HAND  CRUSHED  BETWEEN  BUMPERS^ 
WHn.E  COUPLING  CARS  —  ERRONEOUS  CHARGE  — 
RULES  AND  REGULATIONS.  —  In  PORT  ROYAL  AND* 
WESTERN  CAROLINA  RAILWAY  CO.  V.  DAVIS,  95  Ga.  292 
(October  Term,  1894),  train  hand  injured  while  coupling  cars,  judg- 
ment for  plaintiff  Was  reversed  on  the  following  grounds  (as  per  the 
official  syllabus): 

**  I,  Where  an  employee  of  a  railroad  company  sues  for  personal 
injuries,  a  request  to  charge  the  jury  to  the  effect  that  the  omission 
of  the  plaintiff  to  perform  a  particular  duty,  or  that  the  plaintiff  inr 
attempting  to  discharge  the  duty  committed  an  error  of  judgment 
resulting  in  his  injury,  would  defeat  a  recovery,  the  request  leaving 
out  of  consideration  entirely  the  question  as  to  whether  with  respect 
to  either  proposition  the  plaintiff  was  negligent,  was  properly  refused. 

"  2.  While,  in  the  abstract,  it  is  the  duty  of  a  railroad  company  to 
carefully  select  and  superintend  its  operatives,  machinery,  appli- 
ances and  appointments  of  every  character  used  in  its  business,  yet 
where  the  failure  to  properly  select  or  superintend  its  operatives  is 
not  made  a  ground  of  complaint  in  the  declaration,  and  the  negli* 
gence  imputed  to  the  company  is  confined  to  the  improper  selection 
of  machinery  and  appliances,  it  is  error,  at  the  request  of  the  plain- 
tiff's counsel,  to  give  in  charge  the  abstract  principle  of  law  first 
above  stated,  without  limiting  its  application  to  the  subject  com- 
plained of  in  the  declaration. 

**  3.  Where  rules  are  prescribed  or  regulations  adopted  for  the 
government  of  employees  in  and  about  the  discharge  of  their  duties^ 
it  is  the  duty  of  the  employer  to  give  notice  of  their  existence  and 
so  to  promulgate  them  as  to  afford  to  the  employee  a  reasonable 
opportunity  of  ascertaining  their  terms.  Knowledge,  either  express 
or  such  as  the  law  will  imply,  without  reference  to  the  means  by 
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which  it  is  imparted,  binds  the  employee  to  compliance.  Therefore^ 
a  request  to  charge  to  the  effect  that  if  the  rules  be  written  or 
printed^  each  employee  should  either  be  furnished  with  a  copy  or 
advised  as  to  where  he  can  read  or  hear  them  read,  and  which  leaves 
out  of  consideration  all  other  means  of  acquiring  knowledge,  should 
have  been  denied;  and  the  court  in  giving  such  instruction 
erred. 

"4.  In  the  trial  of  an  action  for  injuries  alleged  to  have  been 
occasioned  to  an  employee  of  a  railroad  company  in  coupling  cars, 
it  was  error  to  charge  that,  if  the  employee  was  instructed  by  the 
conductor  to  couple  the  cars  without  a  knife  or  stick  and  when 
about  to  enter  upon  the  discharge  of  that  duty  the  conductor  was 
in  a  position  to  see  that  he  had  no  knife  or  stick  and  allowed  him 
to  proceed  without  them,  and  the  employee  was  then  and  there 
injured,  he  was  not  negligent  in  not  having  such  knife  or  sticky 
and  was  entitled  to  recover  if  injured  without  fault  on  his  part 
and  by  the  negligence  and  carelessness  of  the  agents  of  the 
company. 

"  5.  Courts  should  not  permit  counsel  in  the  argument  of  one 
cause  to  refer  to  positions  and  arguments  of  opposing  counsel  in 
another,  with  a  view  (or  which  might  have  the  effect)  to  prejudice, 
disparage  or  discredit  the  sincerity  of  his  position  assumed  in  the 
case  being  tried;  but  such  matters  are  to  a  great  extent  within  the 
discretion  of  the  presiding  judge,  and  unless  in  the  exercise 
thereof  prejudicial  error  has  been  committed,  this  court  will  not 
interfere." 

Plaintiff  was  a  train-hand  in  defendant's  employ,  and  while  coup* 
ling  cars  his  right  hand  was  caught  and  crushed  between  the  bum- 
pers. He  had  a  verdict  in  the  City  Court  of  Richmond  county 
which,  however,  on  appeal,  was  reversed.  The  points  decided  are 
stated  in  the  foregoing  syllabus. 

EMPLOYEE  INJURED  BY  SUDDEN  JERK  OF  ENGINE 
WHILE  COUPLING  CARS  —  INCOMPETENCY  OF  FIREMAN 
RUNNING  ENGINE  — KNOWLEDGE  BY  EMPLOYEE. —  In 
RICHMOND  &  DANVILLE  R.  R.  CO.  v.  WORLEY,  92  Ga.  84 
(1893),  judgment  for  plaintiff  in  the  City  Court  of  Atlanta  was 
reversed  on  the  following  grounds  as  stated  in  the  official  syllabus: 

"  2.  The  inexperience  and  consequent  incompetency  of  a  fireman 
to  properly  handle  and  run  a  locomotive  will  not  subject  the  railroad 
company  to  an  action  for  a  personal  injury  resulting  therefrom  to 
another  employee  who,  knowing  of  the^  inexperience  of  the  fireman, 
made  no  objection  to  serve  with  him  in  passing  over  a  switch  and 
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entering  a  siding  for  the  purpose  of  connecting  the  locomotive  with 
cars  standing  thereon.  As  the  plaintiff  admitted  in  his  testimony 
on  the  stand  that  he  knew  of  the  fireman's  inexperience,  this  pat 
that  ground  of  the  action  out  of  the  case,  and  the  court  should  not 
have  submitted  it  to  the  jury  as  a  possible  basis  of  recovery. 

*'  3.  There  was  not  enough  evidence  that  the  locomotive  was  out 
of  safe  order,  or  that  its  condition  caused  or  contributed  to  the 
injury,  to  warrant  the  court  in  submitting  that  issue  to  the  jury  as 
a  basis  of  recovery.  The  case  should  have  turned  alone  upon  the 
<luestions,  whether  the  fireman  was  or  was  not  negligent  in  working 
the  locomotive,  whether  that  negligence  occasioned  the  injury,  and 
whether  the  plaintiff  was  in  the  exercise  of  due  care  for  his  own 
safety."  [Personal  injuries:  Hand  injured  and  loss  of  fingers 
caused  by  plaintiff  being  thrown  from  footboard  of  engine  by  sudden 
jerk  of  engine.] 

EMPLOYEE  INJURED  COUPLING  CARS  —  CONTRACT 
OF  EMPLOYMENT  —  DAMAGES  —  QUESTION  FOR  JURY. 
—  In  CARLTON  V.  WESTERN  &  ATLANTIC  R.  R.  CO..  81  Ga. 

531  (t888),  employee  injured  while  coupling  cars,  judgment  in  the 
•City  Court  of  Atlanta  was  reversed^  the  third  paragraph  of  the  official 
syllabus  to  the  report  stating  the  case  as  follows: 

**  Where,  by  contract  between  defendant  and  plaintiff,  who  was 
its  employee,  in  case  plaintiff  should  be  hurt  while  in  its  service  by 
its  negligence,  etc.,  it  was  provided  that,  where  the  injury  was  not 
permanent  plaintiff  should  be  paid  wages  until  he  was  able  to  work, 
for  not  exceeding  six  months,  and  where  the  injury  was  permanent 
but  did  not  result  in  the  loss  of  a  limb,  his  measure  of  damages, 
including  wages  while  at  work,  should  not  exceed  $500,  etc.;  and 
where  plaintiff,  being  injured  but  not  losing  a  limb,  signed  a  receipt 
for  $32.50  '  in  full  of  all  wages  due  me  to  date,  and  in  full  for  all 
damage  which  I  may  have  sustained  on  account  of  said  injury/  it 
appearing  that  the  injury  occurred  February  17,  1886,  and  the 
receipt  signed  March  19,  1886,  it  was  error  to  charge  that  the  legal 
effect  of  the  contract  of  settlement  barred  plaintiff's  right  to  recover. 
It  does  not  appear  that  his  wages  were  in  dispute,  and  he  received 
wages  for  only  a  month  while  he  appears,  under  the  contract,  to 
have  been  entitled  to  more.  Any  agreement  on  his  part  to  receive 
his  wages  in  satisfaction  of  damages  would  be  a  nudum  pactum  and 
would  not  bar  his  recovery.  It  does  not  appear  that  he  received 
anything  for  his  damages.  It  should  have  been  left  to  the  jury  to 
determine  whether  the  wages  as  well  as  the  damages  were  in  dis- 
pute and  whether  the  settlement  covered  all." 
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EMPLOYEE  INJURED  COUPLING  CARS  -  DAMAGES  — 
EVIDENCE  —  QUESTION  FOR  JURY  —  CHARGE  -  CON- 
TRIBUTORY  NEGLIGENCE  -  BURDEN  OF  PROOF  -  In 
CENTRAL  R.  R.  &  BANKING  CO.  v.  KELLY,  58  Ga  107  {January 
Terui^  1887)^  employee  injured  while  coupling  cars,  judgment  for 
plaintiff  for  $3,000  rendered  on  verdict  in  the  Jefferson  Superior 
Conrt  was  rtiferseif  on  the  following  grounds  sjt  out  in  the  official 
syllabus  (as  per  opinion  rendered  by  jAcksoN,  J.): 

*'  I.  The  opinion  of  the  plaintiff  that  the  damage  from  the  crush- 
ing of  his  hand,  caused  by  the  coupling  of  cars,  was  in  round  num- 
bers $10,000  —  the  sum  he  had  sued  for  —  was  improperly  admitted 
in  evidence  to  the  jury.  What  influence  it  may  have  had  upon  the 
jury,  in  making  their  verdict,  cannot  be  estimated  ;  that  it  had 
some  influence  is  certainly  quite  probable,  though  the  verdict  of 
the  jury  was  $3,000  and  not  $10,000,  and  though  no  witness  but 
the  plaintiff  made  an  estimate  of  the  damage. 

•'  2  The  damage  is  to  be  fixed  by  the  jury,  according  to  their 
opinion  derived  from  facts  testified  to,  such  as  the  loss  of  the  use 
of  such  a  member  of  the  body  as  the  right  hand,  the  diminution  of 
ability  in  a  laboring  man  to  make  a  living  after  such  loss,  the  pain 
and  suffering  caused  by  the  wound,  the  bill  of  the  physician  and  the 
expense  of  nursing,  and  all  other  facts  and  circumstances  connected 
w'th  the  case:  and  this  opinion  of  the  jury  should  be,  influenced  by 
the  opinion  of  no  witness,  given  in  round  numbers,  of  the  amount 
of  the  damage,  but  made  up  from  facts  when  capable  of  proof,  of 
actual  damage,  and  of  the  enlightened  conscientious  belief  of  impar- 
tial jurors  in  respect  to  items  incapable  of  exact  proof,  such  as  the 
feelings,  the  pain  and  suffering  of  the  plaintiff,  etc. 

"  3.  The  sayings  of  the  conductor  to  the  fireman  at  the  next 
station  are  inadmissible,  particularly  when  offered  as  evidence  for 
the  company 

•'  4.  There  was  no  error  in  refusing  to  charge  that  *  when  a  party 
contracts  to  perform  a  service  which,  from  its  very  nature,  is  attended 
with  more  than  ordinary  risk,  he  must  take  the  consequences  him 
self,  and  can  only  look  to  his  employers  when  the  latter,  through 
itself  or  agents,  has  unnecessarily,  improperly,  or  in  an  unusual 
manner,  exposed  him  to  danger  that  ought  to  have  been  avoided; ' 
nor  in  refusing  to  charge  '  that  the  jury  should  inquire  whether  a 
prudent,  cautious  man,  with  full  use  of  both  hands,  could  have 
coupled  the  cars  at  that  time  without  injury  or  accident  to  himself, 
and  if  so,  the  plaintiff  is  not  entitled  to  recover  '  The  questions 
are  the  fault  of  the  plaintiff  and  the  negligence  of  the  company 
without  regard  to  the  nature  of  the  business  or  the  condition  of  the 
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plaintiff's  hands.  If  the  business  was  very  dangerous,  the  duty  was 
upon  both  parties  to  use  the  more  care  and  diligence;  if  there  wa& 
a  defect  in  the  left  hand  of  the  plaintiff,  the  defendant  should  have 
noticed  the  patent  defect  before  employing  him  about  such  work^ 
In  both  cases  the  responsibility  was  equally  balanced,  and  the 
general  principle  of  law  was  unaffected. 

"  5.  The  presumption  of  law  that  the  plaintiff,  being  an  employee^ 
is  without  fault,  arfses  only  when  he  is  wholly  disconnected  with 
the  duties  about  the  particular  business  in  which  he  was  hurt;  when 
he  is  a  party  engaged  in  the  duty  in  discharging  which  he  is  hurt^ 
the  onus  is  upon  him  to  show  himself  without  fault;  so  soon  as  he 
does  that,  the  presumption  arises  that  the  other  employees  engaged 
with  him  in  the  duty  were  at  fault  or  negligent,  and  the  onus  is 
shifted  upon  the  company  to  show  them  without  negligence;  and 
this  principle  reconciles  the  cases  decided  by  this  court,  whea 
applied  to  the  facts  of  each. 

"  6.  A  new  trial  being  granted  on  the  sole  ground  that  the  court 
admitted  in  evidence  the  opinion  of  plaintiff  that  he  was  damaged,, 
and  ought  to  recover  $10,000,  it  is  considered  improper  to  express 
any  opinion  on  the  merits  of  the  case  in  respect  to  the  weight  of 
the  evidence  on  the  question  of  fault  in  the  plaintiff  and  negligence 
in  the  defendant,  or  in  regard  to  the  amount  of  damages,  whether 
excessive  or  not." 

CAR-REPAIRER  KILLED  BY  SWITCH-ENGINE  STRIKING 
CAR  —  PLEADING  —  AMENDMENT  ~  DECLARATIONS  — 
EVIDENCE  —  RULES  —  CONTRIBUTORY  NEGLIGENCE.  — 
CENTRAL  R.  R.  &  BANKING  CO.  V.  KITCHENS,  83  Ga.  8^ 
(1889),  was  an  action  for  the  negligent  killing  of  plaintiff's  husband 
who  while  working  under  a  car  in  obedience  to  orders  of  another 
employee,  alleged  to  be  the  injured  employee's  superior,  was  fatally 
injured  by  a  switch-engine  striking  the  car.  Plaintiff  recovered  a 
judgment  in  the  City  Court  of  Macon  for  $350  which,  on  appeal, 
was  reversed^  the  official  syllabus  stating  the  rulings  as  follows: 

"  1.  Homicide  being  alleged,  the  mode  of  committing  it  may  be 
particularly  specified  by  amendment  without  adding  a  new  cause 
of  action. 

•*  2.  Though  declarations  be  no  part  of  the  res gesta^  their  admis 
sion  in  evidence,  unless  objected  to  on  the  proper  ground,  is  no 
cause  for  a  new  trial. 

*•  3.  A  rule  of  a  railroad  company  applicable  alike  to  all  persons 
of  a  given  class,  is  not  to  be  evaded  by  the  failure  of  one  person  of 
the  class  to  observe  the  rule,  when  another  person  of  the  same  class 
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is  injured  thereby.  [Citing  Ga.  R.  R.  &  B.  Co.  v.  McDade,  59  Ga. 
73,  reported  in  this  volume  of  Am.  Neg.  Cas.,  post.\ 

"  4.  Negligence  is  a  question  for  the  jury. 

"  5.  An  employee  of  a  railroad  company  being  himself  at  fault 
and  thus  contributing  to  his  death,  his  widow  cannot  recover." 
[The  homicide  resulted  from  failure  of  plaintiff's  husband  to  observe 
a  rule  of  the  road  requiring  him  to  display  a  signal  when  at  work 
under  a  car.] 

CAR  REPAIRER  THROWN  FROM  LADDER  ON  CAR  ON 
WHICH  HE  WAS  WORKING  CAUSED  BY  ENGINE  STRIK- 
ING CAR.  — In  RICHMOND  &  DANVILLE  R.  R.  CO.  V.  DAVIS, 
S6  Ga.  76  {October  Terniy  i8go)^  car  repairer  killed,  judgment  for 
plaintifif  was  affirmed^  the  official  syllabus  stating  the  case  as  follows: 
^*  The  action  being  to  recover  damages  for  the  homicide  of  the 
plaintiff's  husband,  alleged  to  have  been  caused  by  the  negligence 
of  the  servants  of  the  railroad  company  in  moving  an  engine  against 
a  car  upon  which  he  was  at  work,  by  which  he  was  thrown  from  a 
ladder  and  injured  so  that  he  died,  and  the  evidence  being  con- 
flicting upon  whether  his  death  was  caused  by  the  injury  so  received 
or  by  a  disease  not  consequent  upon  that  injury,  and  the  jury  hav- 
ing been  properly  instructed  as  to  the  law  governing  the  case,  and 
having  found  in  favor  of  the  plaintiff,  and  there  being  sufficient 
evidence  to  authorize  the  verdict,  and  the  court  below  being  satis- 
fied not  to  disturb  it,  this  court  will  not  interpose  to  grant  a  new 
trial.  •• 

CONDUCTOR  INJURED  WHILE  FLAGGING  TRAIN  — 
DEFECTIVE  CROSS-TIE  —  PROXIMATE  CAUSE.  —  In  EAST 
TENNESSEE,  VIRGINIA  db  GEORGIA  R'Y  CO.  v.  REYNOLDS, 
93  Ga.  570  {Afarch^  ^<^P^)»  conductor  injured  while  trying  to  flag  a 
train,  judgment  for  plaintifif  in  the  Whitfield  Superior  Court  was 
reversed.  The  official  syllabus  states  the  case  as  follows :  ' 'Although 
the  coming  apart  of  the  train,  and  the  running  back  of  a  portion  of 
it,  may  have  been  the  result  of  the  engineer's  negligence,  and  have 
made  it  necessary  for  the  engineer  to  go  back  and  flag  an  approach- 
ing train,  yet,  as  the  immediate  and  proximate  cause  of  his  injury 
was  his  slipping  and  falling  upon  a  cross-tie  forming  a  part  of  the 
trestle,  the  injury  was  a  mere  casualty  incident  to  the  business  in 
which  the  plaintifif  was  engaged,  and  he  was  not  entitled  to  recover. 
This  is  true,  although  there  was  upon  the  edge  of  the  cross-tie  a 
small  bit  of  decayed  sap,  the  breaking  of  which  from  the  tie  itself 
caused  the  plaintifif's  fall.  There  was  no  negligence  of  the  company^ 
relatively  to  the    plaintifif,   in  having  a  defective  cross-tie,   the 


110  14  AMERICAN  NEGLIGENCE  CASES. 

purpose  of  having  ties  not  being  to  make  a  way  for  employees  to 
walk  upon,  but  to  make  a  safe  road-bed  for  the  running  of  trains.*' 
In  the  Reynolds  case,  supra^  the  court  distinguished  the  case  of 
Simmons  v.  East  Tenn.,  Va.  &  Ga..  R*y  Co.,  92  Ga,  658,  from  the 
facts  in  the  Reynolds  case.     [See  14  Am.  Neg.  Gas.  83,  ante.]- 

CONDUCTOR  INJURED  BY  DERAILMENT  OF  FREIGHT 
TRAIN  —  DAMAGES.  —  In  GEORGIA  PACIFIC  R'Y  Co.  V.  DOO- 
LEY,  86  Ga.  294  (1890),  conductor  of  freight  train  injured  by  derail- 
ment of  train,  judgment  for  plaintiff  in  the  Fulton  Superior  Court 
for  $16,044  was  affirmed.  The  facts  were  as  follows:  Plaintiff  was 
conductor  of  defendant's  freight  train  at  the  time  of  the  injury, 
which  was  caused  by  the  cars  leaving  the  track  in  Alabama,  on 
account  of  its  defective  condition.  He  was  in  his  thirty-third  year» 
was  receiving  wages  of  $70  per  month,  and  was  stout  and  healthy. 
He  was  thrown  out  of  the  caboose  to  the  ground,  whereby  his  heart 
was  displaced,  his  shoulder  was  so  dislocated  that  he  lost  the  use  of 
his  arm  and  it  is  wasting  away,  his  jaw-bone  was  broken,  five  of  his 
teeth  were  knocked  out  and  he  cannot  close  his  front  teeth  to  prop- 
erly masticate  his  food,  his  head,  side  and  thigh  were  cut,  and  his 
leg  and  hand  were  skinned.  The  heart  displacement  impairs  its 
action  and  prevents  proper  circulation  of  the  blocM,  rendering  it 
dangerous  for  him  to  engage  in  manual  labor  requiring  exertion,  or 
in  occupations  which  he  followed  before  the  injury.  His  weight 
decreased  thirty-five  pounds.  The  heart  trouble  has  increased. 
He  cannot  earn  more  than  $20  per  month.  At  the  first  trial, 
March  20,  1889,  the  verdict  was  for  $15,000  in  his  favor;  at  the 
second,  March  14,  1890,  the  jury  found  for  him  $16,044.  1*he 
syllabus  to  the  official  report  states  the  points  decided  (per  Simmons, 
J.)  as  follows: 

"  I.  The  servant  of  a  railroad  company  to  whom  has  been  deliv- 
ered a  printed  copy  of  its  rules  governing  his  conduct  as  a  servant, 
and  who  can  read  and  has  had  sufficient  time  to  become  acquainted 
with  them,  is  bound  by  every  reasonable  one  which  is  to  govern  his 
conduct  while  in  the  service,  whether  he  has  read  or  has  knowledge 
of  it  or  not.  But  he  is  not  bound  by  a  rule  which  requires  him  to 
waive  rights  not  connected  with  his  duty  as  a  servant,  although  he 
knew  of  it,  unless  he  has  expressly  agreed  to  it;  especially  where  it 
requires  that  the  officer  employing  him  shall  have  it  distinctly  under- 
stood and  agreed  to  by  him,  and  nothing  is  said  to  him  about  it. 

"  2.  Evidence  as  to  the  road  beds  of  other  railroads  in  Alabama 
being  inadmissible,  qualification  of  the  charge  by  reference  to  such 
other  road  beds  could  not  be  made. 
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*•  3,  The  better  practice,  where  either  party  so  requests,  is  to 
detach  from  the  declaration  before  it  is  handed  to  the  jury  the 
verdict  rendered  on  a  former  trial,  or  in  some  way  conceal  it.  But 
it  appearing  by  the  affidavits  of  eight  of  the  jurors  (the  other  four 
being  inaccessible)  that  the  former  verdict  was  not  known  or  read 
by  them  until  after  the  present  one  had  been  agreed  upon  and 
signed,  it  is  the  same  as  though  the  former  one  had  not  been 
delivered  to  them. 

"  4.  The  verdict  for  $16,044  damages  is  sustained  by  the  evi- 
dence, and  is  not  excessive  under  the  facts." 

CONDUCTOR  INJURED  BY  GIVING  WAY  OF  DEFECTIVE 
LADDER  ON  CAR  — LAW  OF  PLACE  —  STATUTE  —  COM- 
MON LAW.  —  In  ATLANTA  &  CHARLOTTE  AIR  LINE  R'Y  CO. 
V.  TANNER,  68  Ga.  384  (1882),  conductor  of  freight-train  ascending 
ladder  on  car  precipitated  to  the  ground  by  reason  of  giving  way 
of  defective  round  of  ladder,  causing  train  to  run  over  his  leg, 
necessitating  amputation,  judgment  for  plaintiff  for  $9,000  in  the 
Fulton  Superior  Court  was  affirmed.  The  official  syllabus  to  the 
report  states  the  points  decided  as  follows  : 

•'  I.  Where  the  contract  for  service  as  conductor  on  a  railroad 
through  different  States  is  made  at  the  terminus  in  one  State 
wherein  is  the  office  of  the  company,  and  the  injury  to  the  conductor 
occurs  in  another  State,  on  a  suit  for  damages  by  the  conductor, 
does  the  law  of  the  place  of  the  contract  or  of  the  place  of  the  hurt 
govern,  the  negligence  charged  being  mainly  the  neglect  of  properly 
inspecting  the  machinery  of  the  train  at  the  point  where  the  con- 
tract was  made  ?  Query.  [Citing  Dyke  v.  Erie  R*y  Co.,  45  N. 
Y.  113;  Selma,  R.  &  D.  R.  Co.  v.  Lacy,  49  Ga.  107.]  (i) 

I.  In  Dyke  v.  Erie  R'y  Co.,  45  N.  Y.  state  of  Alabama,  brought  under  sec- 

113  (1871),  where  plaintiff,  a  passenger  tion  2920  of  the  Code,  it  was  held  *'  that 

on  defendant's  road,  was  injured  in  ac-  the  action  could  not  be  maintained  in 

cident  happening  on  point  on  defend-  the  courts  of  this  state,  for  the  injury 

ant's  road  in  the  state  of  Pennsylvania,  alleged  to  have  been  done  within  the 

it  was  held  that  the  laws  of  Pennsyl-  territory  of  the  state  of  Alabama,  with- 

vania  limiting  amount  of  damages  in  out  an   allegation   in   the  declaration 

that  state  to  $3,000,  did  not  apply  to  that  the  laws  of  that  state  were  similar 

action  brought  by  passenger  in  New  to  our  own  in  relation  to  the  injury 

York,  and  judgment   for   plaintiff  for  complained  of;  that  in  the  absence  of 

$35,000  was  affirmed.  any  such  allegation,  the  courts  of  this 

In  Selma,  Rome  &  Dalton  R.  R.  state  will  presume  that  the  common- 
Co.  tr.  Lacy,  43  Ga.  461  (1871),  an  ac-  law  is  of  force  in  that  state;  that  our 
tion  instituted  by  plaintiff  in  the  courts  statute  has  no  extra-territorial  opera- 
of  this  state  (Georgia)  to  recover  dam-  don."  Plaintiff's  husband  was  killed 
ages  for  death  of  her  husband  alleged  by  alleged  careless  running  of  defend- 
to  have  been  killed  by  defendant  in  the  ant's  engines  and  cars.     [49  Ga.  107.] 
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'*  a.  Assuming  that  the  lavr  of  the  place  of  the  hurt  is  the  law  of 
the  case,  the  law  of  South  Carolina,  and  not  of  Georgia,  will  be 
applied  by  the  courts  of  Georgia  to  the  cause  when  tried  in  this 
State,  except  in  so  far  as  mere  modes  of  procedure  and  matters  of 
practice  in  court  are  concerned. 

"3.  There  being  no  statute  regulating  the  rights  of  parties  in 
^uch  cases  in  South  Carolina,  and  the  common  law  prevailing  there, 
the  courts  here,  in  a  liberal  spirit  of  comity,  will  apply  the  con- 
struction of  the  common  law  in  that  State  by  its  highest  judicial 
tribunal  to  the  facts  of  the  pending  case.  So  applying  the  princi- 
ples there  decided  to  this  case,  the  court  below  did  not  err  to  the 
prejudice  of  the  plaintiff  in  error,  and  it  cannot  complain.  [Gunter 
V.  Graniteville  Mfg.  Co.,  15  S.  C.  443,  18  S.  C.  262.] 

"4.  In  all  judicial  proceedings  in  this  State,  facts  are  for  the 
jury,  and  there  being  evidence  enough  to  support  the  verdict,  and 
the  true  facts  as  found  by  the  jury  making  a  case  recoverable  under 
the  common  law  as  generally  understood  and  ruled  wherever  that 
system  prevails,  and  not  at  variance  with  the  latest  adjudications  in 
South  Carolina,  and  the  presiding  judge  having  approved  the  find- 
ings of  the  jury,  our  rule  of  practice  in  this  State  is  that  this  court 
will  not  interfere  except  in  cases  of  abuse  of  discretion.  In  this 
case  it  has  not  been  abused."  [Citing  Selma,  Rome  &  Dalton  R. 
R.  Co.  V,  Lacy,  49  Ga.  107.] 

CONDUCTOR  INJURED  WHILE  UNCOUPLING  CARS.  — 
In  CENTRAL  R.  R.  AND  BANKING  CO.  V.  SEARS,  59  Ga.  436 
{August  Term^  ^<^7)>  conductor  of  freight  train  killed  while  attempt- 
ing to  uncouple  cars  due  to  moving  of  train,  judgment  for  plaintiff 
for  $8,750  in  the  Spaulding  Superior  Court  was  r^/^rx^^/ (i).  The 
grounds  of  reversal  are  stated  in  the  official  syllabus  to  the  report 
as  follows: 

I.  On  the  former  appeal  in  the  Sears  fying  a  conductor  in  going  oat  of  hit 

•case,  where  there  was  a  judgment  for  sphere  and  taking  upon  himself  the 

Che  plaintiff  for  $10,000,  but  a  new  trial  duty  and  hazards  of  a  subordinate,  and 

granted  on   the  ground  of  excessive  it  is  alleged  that  the  emergency  was 

damages,  from  which  judgment  plain-  occasioned  by  the  train  being  behind 

tiflf  appealed,  judgment  was  affirmed,  time,  it  is  incumbent  upon  the  conduc- 

See  Sears  v.  Central  R.  R.  &  Banking  tor,  or  those  claiming  through  him,  to 

Co.,  53  Ga.  630  (1875).  make  it  clearly  appear  by  evidence  that 

On  a  subsequent  trial  of  the  Sears  the  delay  of  the  train  was  not  caased 

<ase  there  was  a  verdict  for  plaintiff  by  his  fault  or  negligence."    See  Cbn- 

for  $8,500.   Defendant  appealed.  Judg-  tral  Railroad  v.  Sears,  61  Ga.  a79 

ment  reversed.    It  was  held  that  "  where  (1878). 
«n  emergency  is  relied  upon  as  justi- 
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"  I.  Though  recitals  of  facts  in  the  grounds  of  the  motion  for  a 
tiew  trial  be  not  sufficiently  certified  as  true  in  the  bill  of  exceptions, 
yet  if  the  record  shows  by  the  judge's  indorsement  on  the  motion 
that  they  are  '  approved  '  by  him,  such  approval  is  a  sufficient 
verification. 

'*  2.  Where  the  question  is  in  respect  to  the  fault  of  the  husband  of 
plaintifif,  for  whose  homicide  she  sued,  or  that  of  the  engineer, 
warnings  of  the  engineer  to  the  conductor,  who  was  the  deceased 
husband,  in  regard  to  his  imprudence  in  transactions  similar  to  that 
^hich  resulted  in  his  death,  are  admissible  in  evidence. 

"  3.  The  presumption  of  law,  that  the  plaintiff's  husband,  being 
an  employee  of  the  road,  is  without  fault,  arises  only  when  he  is 
disconnected  with  duties  about  the  particular  business  which  resulted 
in  his  hurt;  if  he  himself  was  engaged  in  the  very  act  which  resulted 
in  his  death,  no  such  presumption  will  arise,  but  the  onus  is  upon 
the  plaintiff  to  show  either  that  her  husband  was  without  fault,  or 
that  the  company's  other  employees  were  at  fault,  before  the  onus 
is  shifted  on  the  company  to  defend  (i). 

"4.  When  the  ordinary  duties  of  a  conductor  do  not  include  the 
duty  to  couple  and  uncouple  cars,  according  to  the  evidence,  he  is 
outside  of  duty  and  at  fault,  unless  there  be  a  pressing  emergency 
upon  him  to  do  that  work ;  and  the  court  should  present  this  propo- 
sition distinctly  to  the  jury. 

"5.  If  the  conductor  believed,  in  good  faith,  that  such  an  emer- 
gency was  upon  him,  and  the  jury  so  find,  and  that  he  had  good 
reasons  so  to  believe,  then  the  mere  act  of  coupling  and  uncoupling, 
or  attempting  it,  will  not  be  outside  of  his  duty  and  make  him  to 
blame;  but  even  if  it  should  appear  that  he  thought,  and  had  reason 
to  think,  that  the  emergency  was  upon  him,  he  would  be  at  fault  if 
he  acted  recklessly  or  imprudently;  and  whether  he  did  so  or  not 
is  for  the  jury  to  say,  under  all  the  facts  of  the  transaction. 

**  6.  As  the  verdict  seems  to  us  against  the  weight  of  the  evidence, 
we  are  less  reluctant  to  require  a  third  trial  of  this  case." 

[A  former  decision  of  the  Sears  case,  supra^  is  reported  in  53  Ga. 
^30,  where  it  was  held  "  not  to  be  the  duty  of  plaintiff's  husband, 
as  the  conductor  of  defendant's  train,  to  couple  and  uncouple  cars, 
unless  in  case  of  a  pressing  emergency."     See  also  61  Ga.  279.] 

I.  This  point  seems  to  have  been  al-  and  see  also  Central  R.  R.  &  Bankings 

most  exactly  ruled  by  the  court  in  Cen-  Co.  v,  Kenney,  58  Ga.  485,  for  a  similar 

tral  R.  R.  &  Banking  Co.  v.  Kelly,  58  ruling,  both  of  which  cases  are  reported 

<9a.  107  (see  headnote  5  in  that  case);  in  this  volume  of  Am.  Nbg.  Cas. 
VouXIV  — 8 
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COOPER  V.  MULLINS  (Superintendent  of  THE 
Western  and  Atlantic  Railroad). 

Supreme  Courts  Georgia^  March  Term^  i860. 
[Reported  in  30  Ga.  146.] 

I.  FELLOW-SERVANT  RULE.  -^  The  doctrine  that  servanu  of  the  same  mas. 
ter  cannot  have  redress  against  the  master,  for  the  consequences  of  each 
other's  negligence  in  his  service,  being  founded  upon  the  policy  of  making 
each  servant  interested  in  the  good  conduct  of  the  rest,  cannot  apply  to  a 
case  where  the  respective  situations  of  the  servants  allow  no  opportunity 
for  the  exertion  of  a  mutual  influence  upon  each  other's  carefulness. 

a.  DAMAGES.  —  Pecuniary  injury  is  not  the  only  one  for  which  compensation 
ought  to  be  allowed  in  damages. 

3.  SETTING  ASIDE  VERDICT  —  PRACTICE.  —  A  verdict  will  not  be  set 
aside  as  contrary  to  evidence,  because  it  may  conflict  with  the  conclusions 
of  a  witness  who  drew  his  conclusions  from  tbe  interchange  of  signs 
between  himself  and  another  person,  and  who  testifies  under  a  strong 
motive  to  support  those  conclusions. 

[Action  by  an  engineer  for  injuries  sustained  in  a  collision  of  trains.] 

Case,  jn  Fulton  Superior  Court.  Tried  before  Judge  Bull,  at 
April  Term,  1857.     Judgment  for  plaintiff  for  $3,500  affirmed. 

This  was  an  action  brought  by  James  MuUins  against  James 
F.  Cooper,  superintendent  of  the  Western  and  Atlantic  Railroad, 
to  recover  damages  for  an  injury,  received  by  the  plaintiff,  and 
resulting  from  a  collision  of  trains  running  on  said  road. 

Plaintiff  proved  by  the  attending  physicians  the  nature  and 
extent  of  the  injury  he  received;  that  his  left  arm  was  broken 
in  several  places;  the  elbow  was  seriously  and  materially  injured ; 
that  the  injury  was  received  in  September,  1855,  and  that  he  was 
confined,  by  reason  of  said  wounds,  till  the  last  of  December 
thereafter;  his  elbow  joint  was  still  (at  the  time  of  the  trial)  stiff, 
and  incurable  in  that  respect;  Dr.  Dearing*s  bill  for  attention 
was  about  twenty-five  dollars. 

Plaintiff  further  proved,  that  he  was  in  the  employment  of  the 
Georgia  Railroad,  at  the  time  of  the  injury,  as  an  engineer;  that 
he  was  formerly  a  machinist,  and  that  he  was  incapacitated,  by 
reason  of  said  injury,  for  a  machinist,  but  not  for  an  engineer, 
but  that  he  could  not,  as  an  engineer,  be  able  to  reverse  an 
engine  so  promptly  as  before. 

The  circumstances  under  which  the  plaintiff  went  upon  the 
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Western  and  Atlantic  Railroad,  upon  the  occasion  of  receiving  the 
injury,  were  as  follows: 

The  machinist  of  the  Georgia  Railroad  shop,  in  the  city  of 
Atlanta,  was  applied  to  by  an  officer  of  the  Western  and  Atlantic 
Railroad  for  an  engine  and  engineer,  to  go  up  the  Western  and 
Atlantic  road,  to  bring  down  from  Chattanooga  a  train  of  cars, 
as  that  road  did  not  have  sufficient  motive  power  to  bring  down 
the  cars,  which  belonged  to  the  Georgia  road,  as  fast  as  they 
were  needed  below ;  said  officer  saying  that  he  wanted  an  engine 
and  engineer  to  make  a  trip  up  the  road  after  them.  In  conse- 
quence of  this  application,  MuUins  was  sent  up  the  road  with  an 
engine,  with  instructions  from  the  Georgia  Railroad  to  bring 
down  only  empty  cars  belonging  to  the  Georgia  Railroad.  Plain- 
tiff was  willing  to  go,  and  was  selected  because  he  knew  the 
Western  and  Atlantic  road,  having  made  similar  trips  before. 
There  was  a  general  agreement  between  the  two  roads  that  such 
service  was  to  be  paid  for,  and  for  similar  services  before  ren- 
dered, the  Georgia  road  had  been  paid  by  the  Western  and  Atlantic 
road.  This  trip  was  not  a  gratuity;  Georgia  road  expected  to 
be  paid  for  the  trip ;  plaintiff,  while  making  this  trip,  was  sub- 
ject alone  to  the  orders  of  the  officers  and  agent  of  the  Western 
and  Atlantic  road. 

Plaintiff  further  proved  by  the  witness,  Bruner,  that,  in  making 
the  trip  under  the  circumstances  above  stated,  on  his  return 
down  with  the  cars,  when  about  forty  miles  from  where  the 
accident  occurred,  he  got  behind  with  his  train  on  account  of 
his  engine /<?awi«^  (there  seemed  to  be  several  trains  coming 
down  at  the  same  time),  and  was,  therefore,  not  suited  to  run  in 
front.  The  witness,  who  was  engineer  of  the  front  train,  dis- 
played a  flag,  which  indicated  that  another  train  was  following 
—  a  signal  well  known  to  railroad  men.  Plaintiff's  train  had  the 
right  to  the  track,  even  if  he  had  been  three  hours  behind  the 
schedule  time,  the  flag  having  preceded  him ;  he  was  only  about 
twenty-five  minutes  out  of  time  when  witness  left  him.  There 
was  no  rule  of  the  road  which  required  regular  trains  which 
might  be  out  of  time,  to  stop :  the  rule  required  other  trains  to 
wait  for  them  and  to  keep  the  track  clear.  Plaintiff's  train  con- 
sisted of  Georgia  Railroad  cars  and  a  caboose  belonging  to  the 
Western  and  Atlantic  road,  and  he  was  accompanied  on  the  trip 
by  a  conductor  of  the  Western  and  Atlantic  road,  whose  business 
it  was  to  regulate  the  running  of  the  train. 
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Plaintiff  having  closed,  defendant  read  the  depositions  of  Henry 
G.  Cole,  taken  by  commission,  who  deposed :  That  he  had  con- 
trol of  the  engine  and  train  at  the  Etowah  embankment,  in  Sep- 
tember, 1855;  the  engine  and  train  were  used  for  hauling  earth 
into  the  embankment  at  the  Etowah  river;  deponent  and  Ken- 
drick  were  the  contractors  for  said  work;  it  was  their  daily  prac- 
tice to  send  the  earth  train  after  water  to  the  station,  about  three 
miles  and  a  half  from  the  works ;  usually  sent  it  after  the  express 
train ;  on  the  day  of  the  collision,  two  express  trains  passed  at 
schedule  time,  and  we  waited  one  hour  and  a  half  for  the  third, 
and  finding  our  water  was  giving  out,  the  engine  was  sent  to  the 
station  for  water;  about  fifteen  minutes  after  it  started,  witness 
saw  the  train,  of  which  MuUins  was  engineer,  approaching;  wit- 
ness immediately  took  position  at  a  conspicuous  place  near  the 
track,  and  several  times  made  the  usual  sign  for  stopping  trains, 
called  to  the  engineer  and  pointed  to  the  pit,  to  show  him  that 
the  earth  train  engine  was  not  there;  as  he  passed,  witness  called 
aloud  and  told  him  that  the  way  engine  was  on  the  track;  plain- 
tiff made  a  sign  with  his  hand  which  witness  understood  to  mean 
that  he  would  run  the  earth  engine  to  Altoona  siding.  The 
sign  made  for  stopping  plaintiff  was  the  usual  sign  for  stopping 
trains.  Plaintiff  disregarded  the  signal,  and  his  engine  and 
the  earth  engine  came  together  about  three  miles  from  the 
embankment.  Witness  walked  to  the  place  when  he  heard  the 
collision,  thinks  neither  engine  was  thrown  from  the  track.  The 
earth  engine  belonged  to  the  Western  and  Atlantic  railroad,  but 
was  controlled  by  the  contractors  for  doing  the  work  at  the 
embankment;  don't  think  the  engineers  would  have  been  hurt  if 
they  had  remained  on  the  engines. 

The  testimony  being  closed,  counsel  for  defendant  requested 
the  court  to  charge  the  jury,  that  if  plaintiff  had  hired  himself 
to  the  Georgia  Railroad,  and  that  road  had  with  his  consent 
hired  him  to  the  defendant  for  the  services  in  which  he  was 
employed  at  the  time  he  received  the  injury,  then  plaintiff  was 
the  servant  of  defendant.  That  such  contract  need  not  be  an 
express  one;  if  in  the  usual  course  of  dealing  between  them  it 
had  been  customary  for  a  compensation  to  be  made  for  such 
services,  then  the  law  would  imply  a  contract  in  the  absence  of 
proof  of  an  express  contract,  and  of  any  stipulation  to  the  con- 
trary. Which  charge  the  court  gave  with  this  qualification, 
to-wit:     **  But  if  the  plaintiff  was  in  the  employment  of  the 
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Georgia  railroad,  and  engaged  in  the  business  of  that  road  for 
its  benefit,  and  paid  by  that  road  for  his  services,  the  fact  that 
he,  during  that  trip,  was  subject  to  the  orders  of  defendant,  or 
its  officers,  and  the  fact  that  defendant  paid  the  Georgia  rail- 
road for  said  services,  would  not  constitute  plaintiff  the  servant 
of  defendant  in  such  sense  as  would  bar  his  right  to  recover  for 
injuries  he  received  by  the  gross  neglect  and  misconduct  of  the 
officers  or  employees  of  defendant,  committed  by  them  in  the 
service  of  defendant.  To  which  charge  counsel  for  defendant 
excepted. 

The  court,  amongst  other  things,  further  charged  the  jury, 
that  to  entitle  plaintiff  to  recover,  it  was  not  necessary  for  him 
to  prove  any  specific  pecuniary  damages,  but  that  they  could 
find  such  damages  (if  any)  as  under  all  the  circumstances  of  the 
case,  and  the  extent  and  nature  of  the  injuries,  they  thought  he 
was  entitled  to,  but  that  they  could  not  in  this  case  give  vin- 
dictive damages  —  counsel  for  defendant  having  requested  him 
to  charge  that  before  plaintiff  could  recover,  it  was  necessary 
for  him  to  prove  some  pecuniary  damages.  To  which  charges 
and  refusal  to  charge,  counsel  for  defendant  excepted. 

The  jury  found  for  the  plaintiff  $3,500.  Whereupon  counsel 
for  defendant  moved  for  a  new  trial  on  the  grounds  of  error  in 
the  charges  and  refusals  to  charge  as  above  stated,  and  because 
the  verdict  was  contrary  to  law  and  the  evidence,  and  the  dam- 
ages found  thereby  excessive.  The  court  overruled  the  motion 
for  a  new  trial,  and  counsel  for  defendant  excepted  and  assigned 
said  refusal  as  error. 

Glenn  &  Cooper,  and  Bleckley,  for  plaintiff  in  error. 

J.  M.  Calhoun  &  Wm.  Ezzard,  for  defendant  in  error. 

Stephens^  J.  —  i.  The  general  rule  is,  that  whoever  is  injured 
by  the  negligence  of  a  servant  in  his  master's  business,  is  entitled 
to  redress  from  the  master.  The  railroad,  in  this  case,  claims  an 
exception  against  other  servants  of  the  same  master.  Such  an 
exception  has  been  recognized  in  some  modem  cases,  but  when 
confined  within  the  reason  on  which  it  is  founded,  it  can  have 
no  application  to  this  case.  That  reason  is  one  of  public  policy 
to  secure  to  the  public  a  more  faithful  service  from  employees 
on  railroads,  steamboats,  and  other  branches  of  business  wherein 
the  safety  and  property  of  the  public  are  involved,  by  making  it 
the   interest  of  each  one  of  such  employees  to  look  after  and 
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encourage  the  carefulness  and  fidelity  of  all  the  rest.  This  rea« 
son  can  have  no  application  to  employees  whose  situations  allow 
them  no  connective  influence  over  each  other.  The  exception 
operates  as  a  penalty,  and  to  impose  the  penalty  when  there  is 
no  opportunity  of  exercising  that  supervising  care  which  it  is 
intended  to  enforce,  is  sheer  cruelty.  In  the  case  of  Scudder  v. 
Woodbridge,  i  Ga.  195,  this  court  held  that  the  exception  did 
not  extend  to  slaves,  because  slaves  from  their  status  were  incap- 
able of  influencing  their  associate  employees  towards  fidelity  and 
care  in  the  common  business  (i).  Nor  can  it  be  extended  to 
other  employees  who  from  any  cause  are  not  in  a  situation  to 
exert  such  an  influence  on  their  fellows.     It  follows,  therefore, 

I.  In  ScuDDBR  V,  WooDBRiDOE.  I  Ga.  where  a  slave  is  put  to  a  different  pur- 

[i  Kelly]  195  (1846),  it  was  held  that  pose  from  what  was  intended,  the  hirer 

the  doctrine  that  the  principal  is  not  is  responsible  for  his  loss  of  life,  al- 

liable  to  one  agent  or  employee  for  though    by    inevitable    casualty,  and 

damages  occasioned  by  the  negligence  although  the  loss  arose  from  the  volun- 

or  misconduct  of  another  agent  or  em-  tary  act  of  the  slave.    Action  to  recover 

ployee,  is  not  applicable  to  slaves.     In  damages   from   Campbell  for  loss  of 

this  case  it  appeared  that  Wylly  Wood*  plaintiff's  slave  hired  to  work  on  t>oard 

bridge  brought  an  action  on  the  case  defendant's  steamboat  for  a    certain 

against  Amos  Scudder,  to  recover  the  purpose,  but  who,  in  volaatarily  doing 

value  of  a  negro  boy,  by  the  name  of  other  work,  lost  his  hat,  and  in  a(- 

Ned,  a  carpenter,  killed  on  board  the  tempting  to  recover  it,  fell  into  the 

Ivanhoe,  owned  by  the  defendant,  it  water  and  was  drowned.    There  was 

being  alleged  that  the  property  [slave]  a  verdict  for  defendant  in  the  Bibb  Su- 

was  lost  through  the  carelessness  of  perior  Court  which,  on  appeal,  was 

4he  captain  of  the  boat  who  was  em-  reversed, 

ployed  by  the  owner,  whereby  the  boy        In  Lewis  v.  McAfee,  32  Ga.  465  (1861), 

became  entangled  in  the  water-wheel  judgment  for  plaintiff  for  $1,200  in  the 

of  the  boat  and  was  drowned.    On  the  Fulton  Circuit  Court  was  ii^rmA/.   The 

trial  in  the  Chatham  Superior  Court  action  was  for  the  death  of  a  negro 

the  jury  returned  a  verdict  for  $500,  hired  by  McAfee  to  the  Western  and  At- 

from  which  defendant  appealed.    The  lantic    Railroad,    who    was  killed   by 

Supreme  Court  <7#rw^^  the  judgment,  leaping  from  a  rapidly  moving  train. 

holding  that  the  employee  of  a  slave  is  It  was  held  that  **  it  a  negro  be  hired 

liable  in  damages  to  the  owner,  if  such  to  a  railroad  for  a  particular  service, 

a  slave  he   killed  or  injured,  by  the  and  he  is  used  by  the  road  for  a  diffe- 

negliifence   or  unskilfulness  of  other  rent  purpose  or  service  from  that  in- 

agents  or  employees  engaged  in  the  tended,  and   an  accident  happens  to 

same  service.  ^^^  *"  *^*  performance  of  such  service 

In  Gorman  v  Campbell.  14  Ga.  137  that  causes  his  death,  the  road  is  liable 
<t853).  it  was  held  that  the  hirer  of  a  to  the  owner  for  his  value.  Most  es- 
slave  i^  not  liable  for  the  loss  of  his  pecially  is  this  so,  when  such  accident 
life  in  the  service  for  which  he  was  results  from  the  gross  neglect  and  mis- 
emploved,  unless  jfuiltv  of  wilful  mis-  management  on  the  part  of  the  em- 
conduct  or  culpable  negligence.    But  ployees  of  the  road." 
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that  the  cases  to  which  this  exception  applies,  are  only  those 
where  the  servant  receiving  the  injury  is  engaged  with  the  ser- 
vant inflicting  it,  in  a  common  business  where  he  has  an  oppor- 
tunity to  exercise  a  preventive  care  over  his  negligence.  In  this 
case  the  person  whose  negligence  produced  the  injury  weis  on 
the  train  of  cars,  and  the  person  who  was  injured  was  on  another 
train^  and  had  not  the  slightest  possible  opportunity  of  pre- 
venting the  other's  carelessness.  To  hold  the  employees  on 
different  trains  of  cars  responsible  for  the  carefulness  of  each 
other  seems  to  me  about  as  reasonable  as  it  would  be  to  exact 
such  a  mutual  responsibility  between  employees  on  different 
railroads,  or  in  different  quarters  of  the  earth,  because  they 
might  happen  to  be  all  servants  of  the  same  master.  The  reason 
of  the  exception  is  to  make  such  employee  a  help  to  the  care- 
fulness of  the  rest,  and  where  that  object  cannot  be  accomplished, 
the  exception  ought  to  cease,  and  the  general  rule  of  giving 
redress  against  the  master  to  everybody  who  may  be  injured  by 
the  negligence  of  his  servant  in  the  performance  of  his  business 
ought  to  prevail.  But  it  is  not  even  true  that  the  two  employees 
in  this  case  were  servants  of  the  same  master.  The  argument 
of  the  case  mainly  turned  on  this  point,  and  therefore  I  will 
devote  a  few  words  to  it,  though  notice  of  it  is  rendered  unneces- 
sary by  the  preceding  view.  One  of  the  engineers  was  in  the 
pay  of  the  Western  and  Atlantic  railroad,  and  the  other,  Mul- 
lins,  who  was  injured,  was  in  the  pay  of  the  Georgia  railroad, 
and  at  the  very  time  when  he  was  hurt  was  doing  a  job  for  which 
the  Georgia  railroad,  and  not  hiiliself,  was  to  receive  pay  from 
the  other  road.  The  Georgia  road  furnished  to  the  other  an 
engine  and  engineer,  that  is  to  say,  a  team  and  driver^  for  a  single 
occasion. 

Whose  servant  was  that  driver  ?  In  the  case  of  Laugher  v. 
Pointer,  5  Barn.  &  Cressw.  547,  a  stable-keeper  had  hired  a  team 
and  driver  to  another  person  for  a  day,  and  the  question  was, 
whose  servant  was  the  driver  ?  The  Court  of  King's  Bench  was^ 
equally  divided,  but  Judge  Story,  in  a  note  to  sec.  4536,  of  his 
work  on  Agency,  says  that  all  the  subsequent  cases  have  followed 
the  opinion  of  those  who  held  that  thfe  driver  was  the  servant  of 
him  who  had  furnished  him,  and  in  whose  pay  he  was,  and  not 
of  him  who  had  him  but  for  a  single  occasion,  who  had  no  part 
in  selecting  him,  and  who  was  under  no  obligation  to  pay  him. 
The  parallel  between  that  case  and  this  seems  to  be  complete. 
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For  these  reasons  a  majority  of  the  court  think  that  the  doctrine 
relating  to  servants  of  the  same  master  is  not  applicable  to  this- 
case,  and  that  the  charge  asked  on  it  might  have  been  refused 
instead  of  being  merely  modified  as  it  was  by  the  judge. 

2.  The  errors  assigned  upon  the  refusal  of  the  judge  to  charge- 
that  some  pecuniary  damage  must  be  proven,  and  upon  the 
excessiveness  of  the  damages  found,  may  be  considered  together,, 
for  the  same  view  covers  both.  Surely,  there  ought  to  be  some 
compensation  for  the  suffering  endured.  The  pain  from  the 
wounds  must  have  been  great,  and  the  dread  of  the  approaching^ 
collision  between  the  two  engines,  though  brief,  must  have  beea 
terrible.  Mental  agony  has  been  known  to  turn  a  head  gray  in 
a  night,  and  gray  hairs  are  often  but  the  effervescence  of  some 
great  mental  anguish.  Shall  all  compensation  be  denied  to  such 
suffering  merely  because  there  can  be  no  adequate  compensation  ^ 
We  think  not. 

3.  The  ground  that  the  verdict  was  contrary  to  the  evidence 
rests  upon  its  conflict  with  the  testimony  of  Cole,  tending  ta 
show  that  the  accident  was  caused  partly  by  negligence  of  the 
plaintiff  himself.  The  engine  which  was  in  the  wrong  place  had 
been  put  there  by  Cole*s  order,  and  he  therefore  testified  under 
a  strong  motive  to  lighten  the  blame  in  that  quarter  and  fix  it 
upon  Mullins.  He  made  certain  signs  to  MuUins,  and  Mullins^ 
made  signs  back  to  him,  and  the  only  important  part  of  his 
testimony  consists  of  the  conclusions  which  he  drew  from  Mul- 
lins' signs,  as  to  the  information  which  Mullins  had  got  from  his 
signs.  Is  it  wonderful  that  the  jury  did  not  place  implicit  reliance 
upon  such  conclusions  of  a  witness  so  situated  ? 

Judgment  affirmed. 


ROWLAND  (Superintendent  of  the  Western  and 
Atlantic  Railroad)  v.  CANNON. 

Supreme  Courts  Georgia^  December  Term,  1866. 

[Reported  in  35  Ga.  105.] 

ENGINEER  KILLED  IN  COLLISION  BETWEEN  TRAINS  — CONTRIBU- 
TORY NEGLIGENCE.  —The  widow  of  an  employee  of  a  railroad  cannot 
recover  for  his  loss  of  life,  if  by  his  own  fault  he  contributed  to  the  accident 
which  occasioned  his  death. 
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So  held  in  action  for  damages  for  death  of  locomotive  en/^ineer  caused  by  a 
collision  between  the  passeof^er  train  be  was  runnings  and  a  freight  train 
belonging  to  the  same  railroad  (i). 

Appeal  from  judgment  for  plaintiff  for  $4,000  in  the  Fulton 
Superior  Court,  and  from  refusal  of  trial  court  to  grant  new  trial. 
Judgment  reversed. 

In  July,  1862,  Sylvester  Cannon  was  in  the  employment  of 
the  Western  and  Atlantic  Railroad  as  a  locomotive  engineer, 
and,  on  the  Sabbath  day,  was  running  an  engine  attached  to  the 
regular  passenger  train  from  Atlanta  to  Chattanooga.  It  was- 
unusual  to  run  freight  trains  on  the  road  on  Sunday,  and  on  this 
occasion  there  was  no  reason  to  expect  that  any  train  would  be 
in  Cannon's  way,  neither  he  nor  the  conductor  of  his  train  having 
been  notified  that  any  had  been  or  would  be  sent  out.  In  point 
of  fact,  however,  a  freight  train  was  started  out  by  the  agent  of 
the  road  at  Chattanooga  to  go  to  Atlanta,  and  near  Johnson*s 
station  it  came  in  collision  with  Cannon*s  train,  and  he  was 
killed.  His  widow  brought  suit  against  the  road  for  damages^ 
At  the  trial  it  appeared  in  evidence  that  by  printed  rules  which 

I.  Rowland   v.  Cannon,  35  Ga.  105  relating  to  the  Act  of  1856,  abstract  of 

(the  case  at  bar)  i»  referred  to  as  the  which  case  appears  in  the  paragraph 

leading  Georgia  case  on  contributory  below. 

negligence,  and  to  which  attention  is  Another  trial  of  the  Cannon  case  yrzs- 

particularly  called  by  Mr.  Justice  Jack-  held  in  the  Fulton  Superior  Court,  in 

son  in  Central  R.  R.  Co.  v.  Mitchell,  63  which  plaintiff  recovered  verdict   for 

Ga.  173,  14  Am.  Neg.  Cas.  128,  post.  $5,000,  but  this  was  reversed^  on  appeal, 

See  the  following  paragraphs  relat-  it  being  held  that  '*  when  two  or  more 

log  to  the  history  of  Rowland  v.  Can-  parties  are  engaged  in  tiie  same  illegal 

non  (the  case  at  bar):  transaction,  in  violation  of  the  supreme 

In   Cannon    v,   Rowland  (Superin-  law  of  the  land,  and  one  of  them  is  in- 

teodent  of    the   Western    &    Atlantic  jured  by  the  carelessness  or  negligence 

Railroad),  34  Ga.  422  (1866),  dismissal  of  the  other,  the  court  will  not  lend  its 

of  action  in  the  Fulton  Superior  Court  assistance  in  favor  of  either  party  to 

was  reversed.    In  July,  1862,  an  engi-  recover  damages.     The  maxim  of  the 

neer,  while  employed  on  the  Western  law   in   all   such   cases  is:     **In  pari 

ft  Atlantic  Railroad,  was  killed  by  the  delicto  potior  est  conditio  defendentis  et 

colliding  of    two  trains.     In    March,  possidentis,'*    See    Wallace  (Superin- 

1863,  his  widow  brought  action  to  re-  tendentof  the  Western  &  Atlantic  Rail- 

cover  damages.    Neld,  that  under  the  road)  v.  Cannon,  38  Ga.  199  (December 

provisions  of  the  Act  of  April  18,  1863,  Term,  1868). 

the  action  was  maintainable,  the  said  It  appeared  that  the  Western  &  At- 

Act  superseding  the  Act  of  1856  (which  laniic  Railroad,  in  the  superintendence 

relieved  the  Western  &  Atlantic  Rail-  of  the  State  of  Georgia,  was  in  the 

road  from  its  application).     See  Walker  hands  of  persons  engaged  in  insurrec- 

V.  Spullock,  23  Ga.  436,  for  its  ruling  tion   against   the  governmenl   of  the 
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were  in  the  hands  of  all  engineers,  it  was  not  allowable  to  run 
■on  that  part  of  the  road  at  a  higher  speed  than  eighteen  miles 
per  hour,  and  that  Cannon,  at  the  time  of  the  collision,  was 
running  at  the  rate  of  twenty  miles  per  hour;  also,  that  if  he  had 
been  running  at  but  eighteen  miles  per  hour,  the  collision  would 
not  have  occurred  at  that  place  (which  was  on  a  sharp  curve)  and 
might  not  have  occurred  at  all ;  that  a  quarter  of  a  mile  further 
towards  Atlanta,  the  trains  might  have  been  seen  by  those  upon 
them  in  time  to  prevent  the  accident,  though  still  further  on  in 
that  direction  the  result  of  a  collision  might  have  been  much 
worse.  It  was  in  evidence  that  the  rule  restricting  the  speed  to 
eighteen  miles  per  hour  had  been  made  on  account  of  the  con- 
dition of  the  track  on  that  part  of  the  road,  the  iron  being,  when 
the  rule  was  adopted,  scrap  iron,  but  that  prior  to  this  collision, 
it  had  been  relaid  with  good  iron,  so  as  to  become  the  best  part 
•of  the  road.  The  rule,  however,  had  not  been  revoked.  On 
some  other  parts  of  the  road,  a  speed  as  high  as  twenty-eight 
miles  per  hour  was  allowed  by  the  rules. 

The  trial  court,  after  charging  the  jury  that  if  the  injury  was 
caused  exclusively  by  the  fault  or  negligence  of  the  plaintiff's 
husband,  she  would  not  be  entitled  to  recover,  and  if  caused 
exclusively  by  other  employees  of  the  road,  she  would  be  entitled 
to  recover,  added  that  if  both  parties  were  in  fault,  the  plaintiff 
might  still  recover,  but  the  jury  should  find  such  damages  as 
they  thought  the  plaintiff  entitled  to  under  the  circumstances 
in  proof. 

The  jury  found  for  the  plaintiff  $4,000.     Defendant  moved  for   \ 

United  States,  and  that  plaintiff's  in-  injury  to  persons  or  property,  prescrib- 

testate  was,  by  acting  and  serving  as  ing  counties  where  they  may  be  sued, 

engineer  on  said  railroad,  unlawfully  and  form  of  serWce  of  process,  did  not 

■aiding  and  abetting  the  enemies  of  the  apply  to  the  Western  &  Atlantic  Rail- 

United  States.  road. 

In  Walker  tp.  Spullock  (Superln-  The  Code,  sections  889-890,  which 
tendent  of  the  Western  &  Atlantic  Rail-  went  Into  effect  January  i,  1863,  ihalces 
road),  23  Ga.  436  (1857),  an  action  the  State  occupy  the  same  relation  to 
brought  by  the  widow  Walleer  to  re-  this  road,  as  owner,  that  any  company 
cover  damages  for  the  death  of  her  does  to  its  railroad,  with  corresponding 
husband,  an  employee  of  defendant,  obligations  and  liabilities;  and  the  Act 
caused,  as  alleged,  by  negligence  of  of  April,  1863,  declared  the  laws  regu- 
other  employees,  dismissal  of  action  lating  the  liabilities  of  railroad  corn- 
was  affirmed.  It  was  held  in  this  case  panics  for  damages  for  injuries,  etc., 
that  the  Act  of  March  5,  1856,  defining  applied  equally  to  the  Western  ^  At- 
the  liabilities  of  railroad  companies  for  lantic  Railroad. 
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a  new  trial  on  the  ground  of  error  in  that  part  of  the  charge 
which  recognized  the  plaintiff's  right  to  recover  if  both  parties 
were  in  fault.  The  court  refused  a  new  trial,  and  that  refusal  is 
the  error  alleged. 

Mynatt  and  Bleckley,  for  plaintiff  in  error. 

Baugh  and  Hoyt,  for  defendant  in  error. 

Lumpkin,  Ch.  J.  —  The  single  question  in  this  case  is:  Can 
the  widow  of  an  employee  of  the  State  Road,  if  he  is  killed, 
recover  damages  for  his  loss  of  life,  provided  he,  himself,  is 
guilty,  in  part,  of  the  accident  which  caused  his  death  ? 

It  is  well  settled,  that  a  passenger  or  third  person  may  recover, 
though  he  is  partly  to  blame  for  the  casualty.  Does  the  same 
rule  apply  to  agents  of  the  road  ?  This  depends  upon  the  proper 
construction  of  the  following  sections  of  the  Code.  Sections  2054, 
2979,  2980  —  particularly  the  last  of  these  sections,  which  reads 
as  follows:  "  If  the  person  injured  is  himself  an  employee  of 
the  company,  and  the  damage  was  caused  b)^  another  employee, 
and  without  fault  or  negligence  on  the  part  of  the  person  injured, 
his  employment  by  the  company  shall  be  no  bar  to  the  recovery. " 
From  these  sections  it  would  seem  that  if  the  person  injured  is 
himself  an  employee  of  the  company,  and  the  damage  was  caused 
by  another  employee,  without  fault  or  negligence  on  the  part  of 
the  person  injured,  his  employment  by  the  company  would  be 
no  bar  to  the  recovery,  and,  therefore,  negatively,  that  it  would 
constitute  a  bar  if  fault  or  negligence  be  imputable  to  him  The 
conclusion  seems  inevitable  from  the  language  of  the  Code;  and 
is  it  not  promotive  of  good  thus  to  interpret  the  Code  ?  The 
strictest  fidelity  should  be  exacted  of  all  the  agents;  and  to  allow 
one  to  hold  the  road  liable,  when  he  himself  contributed  in  part 
to  the  injury,  seems  to  be  wrong  to  the  road  and  the  people 
generally,  who  are  indirectly,  but  deeply  interested  in  the  fidelity 
of  the  employees. 

Now,  it  is  conceded  that  Mr.  Cannon,  the  engineer  on  one  of 
the  colliding  trains,  was  partly  to  blame  for  running  it  at  undue 
speed,  and  that,  too,  contrary  to  the  printed  rules  of  the  super- 
intendent,, which  he  had  in  his  pocket,  and  which  are  declared 
by  the  Code  to  be  laws.  Notwithstanding  that  other  agents  of 
the  road  v/ere  not  guiltless,  he  participated  in  their  violation  of 
rules  which  are  laws  to  them.  Is  it  sound  policy  to  allow  him, 
or  his  family,  to  recover,  when,  by  reason  of  this  violation  of 
law,   several  lives,   I  believe,  were  lost,   and  extensive   injury 
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inflicted  upon  the  machinery  of  the  road  ?    But  it  is  not  for  us 
to  reason  about  the  matter.     Such  is  the  Code,  and  we  must 
obey  its  behests;  and,  therefore,  reverse  the  judgment  of  the 
court  below. 
Judgment  reversed. 


GEORGIA  RAILROAD  &  BANKING  COMPANY  V. 

McDADE. 

Supreme  Courts  Georgia^  August  Term^  i^7- 

[Reported  in  59  Ga.  73.] 

RULES  AND  REGULATIONS  — TIME  SCHEDULE— RUNNING  TRAINS 
—  DISOBEDIENCE  OF  RULE  BY  ENGINEER  — COLLISION —  CON- 
TRIBUTORY NEGLIGENCE.  —  I.  Where  the  official  printed  schedule, 
furnished  to  conductors  and  locomotive  engineers,  prescribes  a  given  hour 
and  minute  for  leaving  the  starting  terminus,  and  no  provision  is  made  in 
the  rules  and  regulations  for  starting  at  any  other  time,  to  enter  on  the  trip 
fifteen  minutes  after  the  prescribed  time  has  expired,  is  to  vary  from  the 
schedule;  and  if  done  without  express  authority  from  the  superintendent, 
or  the  proper  general  officer  of  the  road,  it  is  a  breach  of  orders. 

2.  For  conductors  and  engineers  to  abide  absolutely  and  invariably  by  the 

schedules  furnished  them  for  running  trains,  except  when  clearly  and 
expressly  authorized  to  vary  therefrom,  is  of  the  last  importance  to  both 
life  and  property;  and  where  the  printed  rules  which  accompany  the  sched- 
ules warn  both  employees  that  they  will  be  held  responsible  for  the  satis* 
factory  running  of  the  schedules,  an  engineer  cannot  excuse  himself  for 
commencing  a  trip  fifteen  minutes  after  his  schedule  time  has  expired,  by 
the  fact  that  he  acted  under  orders  from  the  conductor.  The  schedule 
being  prescrit>ed  by  their  common  superior,  neither  could  absolve  the  other 
from  his  obligation  to  observe  it. 

3.  When,  according  to  regular  schedule,  one  railroad  train  is  to  arrive  at  a 

given  point  thirteen  minutes  before  the  time  fixed  for  another  train  to  leave 
that  point  daily  on  a  new  trip,  such  point  is  a  terminus  as  to  the  latter 
train,  and  not  a  meeting  point  as  to  either;  especially,  when  real  meeting 
points  are  plainly  designated  as  such  on  the  schedule,  and  the  designation 
is  omitted  in  respect  to  the  point  in  question. 

4.  Under  the  law,  which  inhibits  a  recovery  by  an  employee  when  not  free  from 

fault  himself,  the  verdict  is  contrary  to  evidence  (i). 
(Syllabus  to  official  report,) 

I.  On  a  subsequent  appeal  in  the  thereto  as  heretofore  ex  pounded  by  this 

McDade  case,  it  was  held  that  the  law  court  in  the  same  case,  the  grant  of  a 

of  this  case  was  settled  in  59  Ga.  73  (the  new  trial,  on  even  a  third  verdict  for 

case  at  bar).     It  was  held  that  *'  under  the  plaintiff,  followed  legally  and  log- 

the  evidence,  and  the  law  applicable  ically.    It  would  have  been  an  improper 
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Appeal  from  judgment  for  plaintiff  for  $1,250  in  the  De  Kalb 
Superior  Court.  The  facts  appear  in  the  opinion.  Judgment 
rei'ersed. 

Chandler  &  Thomson  and  Henry  Hillyer,  for  plaintiff 

in  error. 

John  T.  Glenn  and  John  A.  Stephens,  for  defendant  in 
€rror. 

Bleekley^  J.  —  Two  trains  came  in  collision  upon  the  Georgia 
Railroad.  One  of  them  was  the  down  day-passenger  train, 
bound  from  Atlanta  to  Augusta;  the  other  was  the  Stone  Moun- 
tain passenger  train,  bound  from  Stone  Mountain  to  Atlanta. 
The  place  of  collision  was  about  two  miles  from  the  mountain, 
and  two  or  two  and  a  half  miles  from  a  switch,  the  first  station 
above.  The  precise  time  of  the  collision  is  not  fixed  by  the  evi- 
dence, but  it  was  not  earlier  than  seven  o'clock,  forty-one  minutes, 
in  the  forenoon,  and  must  have  been  not  many  minutes  later. 
The  official  schedule  for  the  down  train  prescribed  six  o'clock, 
thirty  minutes,  for  leaving  Atlanta,  six  o'clock,  fifty-nine  minutes, 
for  leaving  the  switch,  and  seven  o'clock,  twelve  minutes,  for 
arriving  at  Stone  Mountain.  The  official  schedule  for  the  Moun- 
tain train  prescribed  seven  o'clock,  twenty-five  minutes,  for 
leaving  the  Mountain,  seven  o'clock,  forty  minutes,  for  reaching 
the  switch,  and  eight  o'clock,  thirty  minutes,  for  arriving  at 
Atlanta.  Thus,  the  time  for  this  train  to  leave  the  Mountain 
was  thirteen  minutes  after  the  time  for  the  down-train  to  arrive 
there.  The  Stone  Mountain  train  was  an  accommodation  train, 
running  each  way,  daily,  between  the  Mountain  and  Atlanta. 
It  carried  no  mail  and  had  no  connections  to  make.  Returning 
to  the  Mountain  in  the  afternoon  it  had  to  pass  the  up  day- 
passenger  train  bound  from  Augusta  to  Atlanta,  at  Decatur. 
Decatur  was  accordingly  indicated  on  the  schedule  as  an  after- 
noon meeting  place.  The  schedule,  as  originally  printed,  desig- 
-nated  the  switch  as  the  morning  meeting  place  with  the  down 
day-passenger  train,  and  so,  at  one  time,  had  been  the  actual 
running  of  the  trains.  But  that  arrangement  was  discontinued, 
and  a  strip  of  paper  on  which  the  changed  time-table  appeared 

-exercise  of  discretion  not  to  grant  it.  employees  of  the  company,  cannot  re- 
in this  State,  the  employee  of  a  rail-  cover.'*    Judgment  granting  new  trial 
toad  company  who  receives  a  physical  affirmed.    See  McDade  v.  Georgia  R. 
injury,  partly  by  his  own  fault,  and  R.  Co.,  60  Ga.  119(1878). 
partly  by  the  fault  of  other  servants  or 
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in  print,  was  pasted  over  the  original  time-table,  and  over  the 
letters  designating  the  switch  as  a  meeting  point ;  so  that,  at  the 
period  of  the  collision,  the  switch  was  no  longer  a  meeting  point, 
nor  was  there,  according  to  the  schedule  then  in  force,  any 
meeting  point  whatever  for  the  two  colliding  trains,  unless  Stone 
Mountain,  the  starting  terminus  of  the  accommodation  train, 
was  to  be  so  regarded.  The  down  day-passenger  train  of  that 
morning  was  prevented  from  leaving  Atlanta  on  schedule  time 
by  certain  work  upon  the  track  within  the  city,  which  was  in 
progress,  and  which  had  to  be  completed  before  the  train  could 
pass  over.  The  delay  was  thirty  minutes,  and  the  train  left  at 
seven  o'clock,  instead  of  half-past  six.  In  leaving  the  switch  it 
was  forty -two  minutes  behind  schedule  time;  that  is,  it  left  at 
seven  o'clock,  forty-one  minutes,  which  was  just  one  minute 
after  the  Mountain  train  was  due  there.  The  Mountain  train 
left  Stone  Mountain  at  seven  o'clock,  forty  minutes,  having^ 
waited  fifteen  minutes  beyond  its  schedule  time.  When  it  left, 
the  down#train  had  been  due  at  the  Mountain  twenty-eight 
minutes.  The  down-train  having  run  two  or  two  and  a  half  miles, 
from  the  switch,  and  the  Mountain  train  about  two  miles  from 
the  mountain,  they  met  and  ran  together.  Just  before  the 
moment  of  collision,  the  engineman  on  the  Mountain  train, 
seeing  the  danger,  and  having  reversed  his  engine  and  put  on 
brakes,  jumped  from  the  engine  to  the  ground,  breaking  his  arm 
by  the  fall.  For  this  injury  the  present  action  was  brought  by 
him  against  the  railroad  company.  He  recovered  $1,250,  and 
the  court  below  refused  the  company  a  new  trial. 

1,2.  In  the  plaintiff's  declaration,  he  alleged  that  the  train  he 
was  upon,  to  wit :  the  Mountain  train,  departed  from  Stone 
Mountain  at  the  time  and  in.  the  manner  prescribed  by  the  rules 
and  regulations  and  directions  of  the  defendant.  There  is  no 
complaint  that  the  schedule  or  the  rules  and  regulations  were 
ambiguous  or  imperfect,  or  that  the  plaintiff  did  not  or  could 
not  understand  them.  On  the  contrary,  he  alleges,  in  effect, 
that  he  complied  with  them.  Did  he  do  this,  is  the  main  ques- 
tion in  the  case.  The  schedules  and  rules  for  his  government 
were  in  a  printed  book,  emanating  from  the  superintendent  of 
the  railroad,  and  a  copy  of  the  book  was  in  the  plaintiff's  pos- 
session.  That  book  designated  Decatur  as  a  meeting  place,  but 
did  not  designate  Stone  Mountain  as  such.  It  fixed  one  time 
for  leaving  Stone  Mountain,  and  contained  no  allusion  to  any 
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other  time.  The  only  time  for  the  departure  of  plaintiff's  train 
was  seven  o'clock,  twenty  minutes.  He  did  not  go  then,  but 
went  fifteen  minutes  later.  By  this  variation  from  the  plain 
letter  of  the  schedule,  he  threw  himself  upon  a  part  of  the  track 
where  he  had  no  right  to  be  at  the  time  the  collision  occurred. 
If  he  had  pursued  the  schedule  he  would  haVe  reached  the  switch 
before  the  down-train  left  it.  He  was  due  there  at  seven-forty, 
and  the  down-train  waited  till  seven-forty-one.  He  started  from 
the  Mountain  at  precisely  the  time  he  was  told  by  the  schedule 
to  arrive  at  the  switch.  According  to  his  own  testimony  his 
opinion  was  that  it  was  right  to  start  on  schedule  time,  but  he 
was  overruled  by  the  conductor.  But  the  schedule  was  obliga* 
tory  upon  both  alike.  He  cannot  plead  the  conductor's  orders 
as  a  justification  for  violating  the  printed  orders  of  their  common 
superior.  By  a  clause  in  the  printed  book  which  contained  his 
instructions,  he  was  warned  that  "  conductors  and  engineers  will 
be  held  strictly  responsible  for  the  faithful  observance  of  all 
rules,  and  the  satisfactory  running  of  schedule. ' '  The  observance 
of  schedule  was  not  a  divided  duty,  but  a  joint  duty.  If  the 
schedule  was  run  at  all,  it  had  to  be  run  by  both,  each  perform- 
ing his  allotted  share  of  the  work.  Whenever  either  attempted 
to  vary  from  the  schedule  in  a  case  not  provided  for  by  the 
rules,  no  running  could  be  done  without  returning  to  the  sched- 
ule and  abiding  by  it.  It  was  the  chart  of  both.  That  they 
could  not  co-operate,  might  be  a  good  excuse  for  not  running  at 
all,  but  could  not  be  an  excuse  to  either  for  running  wrong- 
Where  railroads  have,  as  in  this  State,  but  a  single  track,  and 
trains  running  in  both  directions,  if  they  are  to  be  used  with  the 
slightest  approach  to  safety,  there  must  be,  on  the  part  of  the 
enginemen  and  conductors,  absolute  and  invariable  compliance 
with  the  schedules  prescribed  to  them.  Nothing  is  more 
important  —  nothing  can  be  more  important.  In  no  other  way 
can  there  be  any  degree  of  security  to  the  lives  of  passengers  or 
of  innocent  employees  on  the  various  trains,  or  to  the  engines 
and  trains  themselves  as  property.  Any  other  mode  of  running 
means  wreck  and  death. 

3.  Neither  the  plaintiff  nor  his  conductor  had  any  sufficient 
reason  for  treating  the  Mountain  as  a  meeting  point,  within  the 
language  of  the  printed  rules.  They  both  knew  there  had  been 
a  meeting  point  at  the  switch  and  that  it  had  been  discontinued. 
They  also  knew  that  there  was  still  a  meeting  point  at  Decatur 
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for  the  afternoon  trains,  and  that  it  was  plainly  designated  as 
such  on  the  schedule.  They  should  have  understood  that  meet- 
ing points  were  those  only  that  were  so  denominated,  and  at 
which  trains,  in  the  regular  working  of  the  schedule,  actually 
met  and  passed  each  other.  The  Mountain  was  a  starting  point 
—  as  much  so  as  Atlanta.  From  it  the  Mountain  train  started 
each  morning  on  a  new  trip.  Moreover,  the  time  for  starting 
was  not  until  thirteen  minutes  after  the  other  train  arrived. 
These  two  trains  were  not  to  meet  each  other  anywhere.  There 
was  no  meeting  place  for  them  appointed.  For  them  to  meet 
each  other  would  be  wholly  irregular;  it  would  be  to  change  the 
schedule,  and  not  to  run  it  as  it  was. 

4.  Undoubtedly  the  down-train  was  out  of  time.  When  it 
left  Atlanta,  unless  it  left  under  special  orders,  of  which  there  is 
no  evidence,  it  had  no  right  to  leave.  We  can  see  no  justifica- 
tion for  its  proceedings,  any  more  than  for  those  of  the  Mountain 
train.  But  fault  there  does  not  relieve  the  plaintiiT.  Unless 
clear  himself  he  cannot  recover,  whatever  may  be  the  blame 
attached  to  others.  Under  the  evidence  in  the  record  he  failed 
to  do  what  his  declaration  alleges  —  he  failed  to  run  according 
to  the  rules  and  regulations  prescribed.  He  had  no  warrant  for 
leaving  fifteen  minutes  after  his  schedule  lime.  He  did  leave, 
nevertheless,  and  he  must  take  the  consequences.  We  direct  a 
new  trial  on  the  ground  that  the  verdict  is  contrary  to  evidence. 
It  is  unnecessary  to  deal  with  the  charge  of  the  court,  further 
than  to  say  that  it  should  be  made  to  conform  to  the  views 
expressed  in  this  opinion. 

Judgment  reversed. 

CENTRAL  RAILROAD  COMPANY  v.  MITCHELL. 

Supreme  Court,  Georgia,  September  Term,  iSjg. 

[Reported  in  63  Ga.  173.] 

ENGINEER  INJURED  BY  OBSTRUCTION  ON  TRACK  —  CAVg-IN  OF 
EMBANKMENT  —JUROR  —  DECLARATION  —  PERSONAL  INJURIES 
—  WITNESS  -  EXPERT  —  CHARGE  —  NOTICE  —  EVIDENCE  -  VIO- 
LATION OF  RULES  — RAILROAD  LIABLE.  —  i.  An  employee  of  a 
railroad  company  is  not  a  competent  juror  to  try  a  case  in  which  the  com- 
pany is  a  party. 

2.  The  declaration  allegring  that  plainiiflf  "  in  his  body  was  violently  and 
grievously  bruised;  mangled  and  broken,  to  wit:    in  and  upon  his  head. 
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arms,  legs  and  body,  and  particularly  as  to  the  serious  injury  and  wounding 
of  his  internal  vital  organs,*'  such  allegation  is  sufficient  to  permit  testi- 
mony of  injury  to  kidney,  urinary  organs,  bloody  urinal  discharges,  and 
the  nervous  system. 

3.  A  scientific  expert  may  testify  in  respect  to  the  character  of  cuts  and  embanic 

ments,  slopes,  etc.,  though  his  information  about  them  be  derived  much 
from  books. 

4.  The  natural  bias  of  relations,  or  servants,  or  employees,  is  matter  for  legiti- 

mate comment  by  counsel  before  the  jury,  whether  such  witnesses  be  intro- 
duced by  one  side  or  the  other. 

5.  Charges  of  the  court  excepted  to  by  parties  will  be  construed  in  connection 

with  the  entire  charge,  and  if  unobjectionable  when  so  construed,  will  not 
authorize  a  new  trial. 

6.  Though  the  evidence  on  the  subject  of  notice  be  conflicting,  yet  the  court  may 

charge  on  the  legal  effect  of  it  if  the  jury  believe  that  it  was  given. 

"7.  A  railroad  company  is  under  obligation  to  employees  to  observe  all  ordinary 
and  reasonable  precaution  to  keep  its  road  in  such  condition  as  to  make 
their  passage  reasonably  safe,  and  if  it  neglect  such  ordinary  and  reason- 
able precaution,  and  the  road  becomes  unsafe,  and  employees  are  thereby 
injured,  then  the  company  is  liable  for  damages  done  by  such  negligence, 
if  the  injured  employee  be  without  fault. 

3.  Before  an  employee  can  relieve  himself  of  the  legal  consequences  of  violating 
any  rule  of  the  company  whatever,  no  matter  how  disconnected  it  may 
appear  to  be  with  the  disaster  which  damaged  him.  he  must  show  that  his 
violation  of  the  rule  did  not  contribute  at  all  to  that  disaster.  Upon  clear 
proof  that  it  did  not  contribute  at  all  thereto,  his  recovery  will  not  be 
defeated  by  such  harmless  violation  of  rule.  Thus,  where  the  engineer  is 
the  plaintiff,  and  he  permitted  a  brother  engineer  of  the  company  to  ride 
upon  the  engine  with  him  from  Bolingbroke  to  Macon  (the  rule  prohibiting 
him  from  permitting  any  person  to  ride  thereon),  and  the  disaster  and 
damage  was  caused  by  the  falling  in  of  an  embankment  near  Macon,  and 
it  was  made  to  appear  from  the  testimony  of  both  engineers  that  everything 
possible  was  done  to  avert  the  catastrophe,  and  that  the  presence  of  ,the 
passenger  engineer  did  not,  in  the  slightest  degree,  contribute  to  the  dis- 
aster, but  that  the  same  was  caused  solely  by  the  falling  in  of  the  embank- 
ment, the  recovery  of  the  plaintiff  will  not  be  defeated  by  his  suffering  the 
other  engineer  to  ride  on  the  engine  with  him. 

9.  The  charge  of  the  court  being  entirely  unexceptionable  as  a  whole,  and 
properly  fair  to  both  parties,  and  the  evidence  being  sufficient  to  sustain 
the  verdict,  this  court,  in  accordance  with  its  oft-repeated  ruling,  will  not 
control  the  presiding  judge  in  the  exercise  of  his  discretion  in  overruling 
the  motion  for  a  new  trial,  based  on  the  ground  that  the  verdict  is  against 
the  weight  of  the  evidence. 
Warner,  Ch.  J.,  dissented  {i). 
(Official  syllabus  to  the  report^ 

I.  In  Savannah,  Florida  &  Western  unanimous   court.      The    unanimous 

R'y  Co.  V,    Barber,  71    Ga.  644,  it  is  affirmance  seems  to  have  been  made  in 

suted  that  the  Mitchell  case  (the  case  Central  R.  R.  v,  De  Bray,  71  Ga.  406, 

at  bar)  had  since  been  affirmed  by  an  14  Am.  Neg.  Cas.  96,  ante. 
Vol.  XIV  —  9 
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Appeal  from  judgment  for  plaintiff  for  $6,000  in  the  Bibb 
Superior  Court.    Judgment  affirmed, 

Mitchell  sued  the  Central  Railroad  for  damages.  It  appeared 
that  he  was  an  engineer  on  defendant's  road.  That  in  a  cut 
near  the  city  of  Macon  a  large  bank  of  dirt  slid  from  the  side  of 
the  cut  and  covered  the  track ;  that  plaintiff,  with  the  train  on 
which  he  ran,  came  upon  this  obstruction,  and,  being  unable  to- 
stop  in  time,  an  accident  occurred  which  very  seriously  injured 
him.  The  main  question  of  fact  in  the  case  was,  whether  the 
cut  was  properly  constructed  and  kept  by  defendant  or  not,  and 
whether,  therefore,  the  slide  and  the  consequent  accident  was 
the  result  of  negligence  or  of  natural  causes,  over  which  defend- 
ant had  no  control.  There  was  some  conflicting  evidence  as  to 
whether  the  roadmaster  of  defendant  had  notice  that  the  embank- 
ment was  likely  to  give  trouble.  A  conductor  testified  to  havingj^ 
called  the  attention  of  the  roadmaster  to  the  cut  generally^ 
though  not  to  any  particular  point ;  he  also  stated  that  he  did 
not  apprehend  any  serious  danger,  and  did  not  know  certainly 
that  the  slide  occurred  at  the  point  which  had  attracted  his 
attention.  The  roadmaster  denied  any  recollection  of  having^ 
had  notice  in  regard  thereto. 

Another  point  of  contest  was  as  to  the  negligence  or  diligence 
of  the  plaintiff.  Besides  conflicting  evidence  on  the  subject  of 
the  speed  at  which  he  was  running,  etc.,  the  following  occurs  in  his 
own  testimony :  "  It  is  against  the  rules  of  the  company  to  have 
anybody  on  the  engine  except  the  fireman  and  the  wood-passer, 
unless  one  of  them  gets  sick.  It  is  against  the  rule  to  carry  any 
one  as  a  passenger  on  the  engine.  *  *  *  There  was  still 
another  man  on  the  engine  that  night.  It  was  Mr.  Emerson. 
He  got  on  at  Bolingbroke  to  come  to  Macon  to  go  out  on  his 
engine.  I  had  no  authority  for  that ;  there  was  room  in  the  cars 
for  him,  and  there  was  room  on  the  engine  with  me."  There 
was  no  evidence  indicating  that  this  violation  of  the  rules  affected 
the  accident  or  had  any  influence  upon  it.  The  jury  found  for 
plaintiff  for  $6,000.  Defendant  moved  for  a  new  trial  on  the 
following  among  other  grounds: 

1.  Because  of  error  in  sustaining  challenge  of  plaintiff  to  one 
of  the  jurors  who  was  an  employee  of  defendant. 

2.  Because  the  court  erred  in  permitting  plaintiff  to  testify  as 
to  the  injuries  sustained  in  his  kidneys,  urinary  organs,  etc., 
there  being  nothing  in  plaintiff's  declaration  to  allow  or  justify 
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such  proof.  [The  declaration  alleged  that  by  reason  of  the 
accident  plaintiff  was  **  in  his  body  violently  and  grievously 
bruised,  mangled  and  broken,  to  wit :  in  and  upon  his  head,  arms, 
legs  and  body,  and  particularly  as  to  the  serious  injury  and 
wounding  of  his  internal  vital  organs  and  as  to  the  violent  strain- 
ing or  breaking  of  the  thigh-bone  of  his  left  leg,  and  the  violent 
tearing  asunder,  breaking  and  dislocating  the  joints  of  the  bones 
of  the  knee  of  his  left  leg,  and  the  violent  tearing,  mangling  and 
breaking  of  the  tendons,  ligaments,  sinews  and  muscles  binding 
the  same,"  etc.] 

3.  Because  the  court  allowed  the  testimony  of  a  witness,  a 
civil  engineer,  and  all  others  on  that  point,  as  to  what  the  books 
stated  as  to  what  was  the  most  valuable  class  of  earth  for  embank- 
ments, etc.,  and  what  the  authorities  give  as  to  the  rule  for  con- 
struction of  walls  or  cuts,  etc.,  on  the  ground  that  it  was  not 
original,  but  hearsay  evidence. 

4.  Because  of  error  in  allowing  plaintiff's  counsel,  over  objec- 
tion by  defendant's  counsel,  to  comment  on  the  evidence  of  one 
of  the  witnesses,  which  defendant  contended  was  an  attempt  to 
impeach  the  evidence  of  such  witness. 

5.  Because  the  court  erred  in  charging  the  jury  at  the  request 
of  plaintiff's  counsel,  "  that  the  railroad  company  is  under  obli- 
gations to  its  employees  upon  the  trains  to  observe  all  ordinary 
and  reasonable  precaution  to  keep  its  road  in  such  a  condition  as 
to  make  the  passage  of  such  employees  reasonably  safe,  and  if 
the  company  by  neglecting  such  ordinary  and  reasonable  pre- 
cautions, allows  its  road  to  be  unsafe,  and  its  employees  are 
injured  by  such  negligence,  then  the  railroad  is  liable  for  the 
damage  thus  done  if  the  employee  injured  was  not  himself  at 
fault." 

Motion  for  new  trial  overruled  and  defendant  excepted. 

A.  R.  Lawton  and  Lyon  &  Gresham,  for  plaintiff  in  error. 

Bacon  &  Rutherford  and  C.  J.  Harris,  for  defendant  in 
error. 

Jackson,  J.  —  The  defendant  in  error  sued  the  plaintiff  in 
error  for  very  serious  and  life-long  injuries  to  his  person  —  so 
serious  as  wholly  to  unfit  him  for  his  regular  business,  and  to 
disable  him  for  all  active  work.  The  jury  found  $6,000  for  the 
damage  done  him,  and  the  defendant,  the  plaintiff  in  error  here, 
being  denied  a  new  trial  excepted.  The  defendant  in  error  was 
an  engineer  on  the  road,  and  ran  the  train  on  the  occasion  of  the 
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calamity,  and  the  case  involves  the  important  question  of  what 
character  of  fault  on  his  part  will  prevent  a  verdict  for  him,  and 
this  is  the  main  question  in  the  case,  upon  which  the  chief  justice 
differs  and  dissents  from  a  majority  of  the  court.  Before  con- 
sidering it,  however,  it  will  be  necessary  briefly  to  notice  the 
grounds  of  exception  to  the  rulings  of  the  court. 

1.  We  think  that  the  employee  of  the  company  was  properly 
rejected  as  a  juror.  To  sit  on  the  case  he  must  be  *' omni  excep- 
tione  major.'*  The  servant  of  the  company  is  not.  It  is  almost 
impossible,  however  incorruptible  one  may  be,  not  to  bend  before 
the  weight  of  interest ;  and  the  power  of  employer  over  employee 
is  that  to  him  who  clothes  and  feeds  over  him  who  is  fed  and 
clothed.  Hence  the  common  law  excluded  all  servants,  and  our 
statutes  have  nowhere  altered  the  rule,  and  it  should  not  be 
altered.  A  close  relative  is  a  less  dangerous  juror,  if  not  a 
dependent  kinsman,  than  one  who  is  dependent  on  his  employer. 
See  3  Chit.  Blackst.,  p.  363;  Bacon's  Abridg.,  Juries,  2,  347,  5, 
353;  Tidd'sPrac,  852,  3. 

2.  The  declaration  is  drawn  with  much  fullness  and  is  ample 
to  cover  the  proof  introduced  in  respect  to  the  injuries  received 
by  Mitchell. 

3.  The  expert  was  competent  to  testify.  Every  expert  derives 
much  of  his  knowledge  from  books  as  well  as  from  experience, 
and  can  give  his  opinion  based  upon  the  knowledge  acquired 
from  both  services. 

4.  If  an  employee  be  incompetent  as  a  juror,  an  employee's 
interest  or  natural  bias  is  matter  for  legitimate  comment  before 
the  jurj'  in  argument  by  counsel.  Even  though  introduced  by 
the  party  thus  commenting,  it  is  legitimate  to  call  attention  to 
the  bias  in  order  to  give  more  force  to  what  the  employee  may 
swear  against  his  master,  just  as  a  brother  swearing  against  a 
party  in  that  relation  to  him  might  well  be  considered  as  entitled 
to  great  credit,  and  when  for  him,  to  less.  Not  that  either  could 
be  impeached  by  the  party  calling  him,  but  the  fact  of  relation- 
ship or  obligation  or  service  may  be  properly  evoked  by  counsel 
with  a  view  to  strengthen  or  weaken  the  force  of  what  is  testified 
—  the  natural  heightening  or  softening  the  colors  of  the  story 
without  impeaching  the  integrity  of  the  witness. 

5.  The  charge  of  the  court  will  always  be  read  as  one  whole 
view  of  the  law,  when  set  out  in  full  in  the  record,  and  exceptions 
to  parts  of  it  must  be  considered  in  the  light  of  all  other  parts. 
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So  construing  this  charge,  it  is  unexceptionable  in  the  opinion 
of  the  entire  bench,  except  in  the  one  particular  wherein  the  chief 
justice  dissents,  and  which  will  be  hereafter  considered. 

6.  It  is  for  the  jury  to  say  whether  or  not  the  company  had 
notice  of  the  improper  structure  or  condition  of  the  embankment, 
and  if  there  be  any  evidence  of  such  notice,  the  court  not  only 
has  the  right,  but  it  is  his  duty,  to  charge  on  the  legal  effect  of 
the  notice,  if  the  jury  believe  from  the  testimony,  though  con- 
flicting, that  it  was  given. 

7.  Common  sense,  as  well  as  all  law  on  the  subject,  and  our 
own  Code,  make  it  the  duty  of  the  railroad  companies  to  observe 
all  ordinary  and  reasonable  precautions  to  keep  the  road  in  such 
condition  that  its  employees  engaged  in  running  the  trains  may 
safely  discharge  their  duty  to  the  company ;  and  if,  by  the  neglect 
of  the  company,  or  other  employees,  the  road  becomes  unsafe, 
the  employee  who  is  injured  by  such  neglect,  unmixed  with  fault 
in  himself,  may  recover.  Such  is  plainly  the  meaning  of  our 
own  statute.  Code,  §§  2083,  2202,  3036.  It  would  be  exceed- 
ingly hard  upon  one  whose  duty  it  is  to  run  the  engine  to  deny 
him  redress  when  he  was  faultless  in  his  work,  for  causalties  or 
injuries  to  him  caused  by  the  builder  of  the  road,  or  the  track- 
raiser,  or  other  employee  wholly  disconnected  from  him  and 
his  work. 

8.  9.  But  he  must  himself  be  without  fault  in  the  matter  that 
brought  about  the  calamity.  And  hence  arises  the  only  point 
on  which  the  court  is  divided,  and  that  is,  whether  the  employee 
must  be  absolutely  faultless  in  the  discharge  of  his  duties  wholly 
disconnected  with  the  catastrophe,  or  faultless  in  respect  to 
something  which  contributed  to  produce  the  catastrophe.  We 
think  that  our  own  statute  settles  it,  and  our  own  decisions  accord 
with  the  construction  we  give  the  statute. 

Section  3036  of  the  Code  reads :  "If  the  person  injured  is  him- 
self an  employee  of  the  company,  and  the  damage  was  caused  by 
another  employee,  and  without  fault  or  negligence  on  the  part  of 
the  person  injured,  his  employment  by  the  company  shall  be  no 
bar  to  the  recovery."  This  means,  clearly,  if  the  damage  was 
caused  by  another  employee,  and  was  not  caused  by  the  fault  or 
negligence  of  the  employee  hurt,  then  he  may  recover.  If  he  imme- 
diately or  remotely,  directly  or  indirectly  caused  it, or  any  part  of 
it,  or  contributed  to  it  at  all,  then  he  cannot  recover;  but  though 
he   had   been   at   fault   about   something  wholly   disconnected 
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with  the  transaction,  or  was  at  the  time  at  fault  about  a  mat- 
ter that  had  nothing  to  do  with  the  catastrophe,  then  he  may 
recover.  And  such  is  the  law  in  all  the  books  and  all  the 
cases  bearing  on  the  point.  And  it  must  be  so.  Suppose  the 
man  whose  duty  it  is  to  light  the  lamps  failed  to  do  so  and  was 
at  fault,  and  owing  to  a  defective  embankment  the  cars  were 
wrecked,  and  he  injured,  could  he  not  recover  when  his  failure 
to  light  the  lamps  had  nothing  upon  earth  to  do  with  the  catas- 
trophe, and  did  not  cause  it  or  contribute  a  mite  to  it  ? 

So  in  this  case,  the  embankment  caved  in,  filled  up  the  road, 
and  caused  the  wreck  of  the  cars  and  the  damage  to  the  engineer; 
and  it  is  seriously  contended  that  he  should  not  recover  because 
he  had  a  brother  engineer  of  the  same  company  on  the  engine 
with  him,  against  a  rule  which  allows  no  one  but  the  engineer 
and  fireman  to  ride  thereon.  It  is  doubtful  whether  the  rule  was 
meant  to  exclude  another  engineer  of  the  same  company.  The 
reason  and'  spirit  of  it  would  seem  against  such  a  construction. 
The  engineer  was  taken  up  at  Bolingbroke,  a  few  miles  from 
Macon.  Both  of  them,  and  the  fireman,  all  swear  that  his  pres- 
ence did  not  contribute,  and  could  not  have  contributed,  to  the 
calamity:  that  the  engineer  did  his  whole  duty,  all  he  could  to 
prevent  it ;  and  yet  because  he  permitted  the  other  engineer  to 
sit  on  the  engine,  it  is  argued  that  he  should  not  recover.  We 
cannot  so  see  the  plain  letter  of  §  3036  of  our  Code,  nor  the 
reason  and  spirit  of  our  law. 

In  Kenney  v.  Central  R.  R.,  61  Ga.  590,  this  court  say  in 
the  syllabus,  Judge  Bleckley  writing  it  and  all  agreeing  to  it: 
"Any  substantial  fault  of  an  employee,  however  slight,  which 
contributed  to  the  injury  for  which  he  sues,  will  defeat  his  action. 
So,  in  Atlanta  &  West  Point  R.  R.  Co.  v.  Webb,  61  Ga.  586. 
the  syllabus  again  prepared  by  the  same  judge  and  approved  by 
the  entire  court,  occur  these  words:  **  If  his  own  negligence 
contributed  substantially  to  the  injury,  there  can  be  no  recovery, 
the  doctrine  of  apportionment  of  damages  on  account  of  contribu- 
tory negligence  not  applying  in  such  a  case,  but  the  principle  of 
§  3036  of  the  Code  being  applicable,  which  section  demands  that 
the  employee  shall  be  free  from  fault  or  negligence."  Here,  as 
in  the  preceding  case,  not  only  must  the  fault  or  negligence  con- 
tribute to  the  damage,  but  it  must  contribute  substantially  thereto. 
Such,  too,  is  the  spirit  of  the  reasoning  in  Central  R.  R.  v.  Sears^ 
61  Ga.  279;  McDade  v.  Georgia  R.  R.,  60  Ga.  119  and  59  Ga. 
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73 ;  Central  R.  R.  v.  Sears,  59  Ga.  436 ;  Central  R.  R.  v,  Kenney, 
58  Ga.  485;  Marsh  v.  So.  Car.  R.  R.  Co.,  56  Ga.  274;  Georgia 
R.  R.  V,  Goodwin,  56  Ga.  196;  Western  &  Atl.  R.  R.  Co.  v. 
Adams,  55  Ga.  279;  Thompson  v.  Central  R.  R.,  54  Ga.  509; 
Campbell  v.  A.  &  R.  A.  L.  R.  Co,.  53  Ga.  488;  A.  &  R.  A.  L. 
R.  Co.  V.  Ayers,  53  Ga.  12;  Sears  v.  Central  R.  R.,  53  Ga.  630; 
Georgia  R.  R.  v.  Oaks,  52  Ga.  410;  East  Tenn.,  Va.  &  Ga.  R. 
R.  Co.  V.  Duggan,  51  Ga.  212;  Rowland  v.  Cannon,  35  Ga.  105, 
14  Am.  Neg.  Cas.  120,  ante.  Attention  is  particularly  called  to 
the  last  case,  which  is  the  leading  case,  and  where  Lumpkin,  Ch. 
J.,  construes  the  Code  precisely  as  I  do  here,  and  most  emphat- 
ically rules  that  the  fault  or  negligence  of  the  employee  suing 
must  contribute  to  the  injury  in  order  to  bar  his  recovery  (i). 

The  issue  in  this  case  was,  whether  the  company,  through  its 
other  agents,  servants  and  employees,  was  negligent  in  not  hav- 
ing a  proper  embankment  at  the  point  where  it  fell  in,  and  which 
caused  the  wreck,  or  whether  it  fell  in  from  natural  and  unforeseen 
consequences.  The  defendant  in  error  had  nothing  to  do  with 
the  erection  or  repair  of  the  embankment,  nor  did  he  know  of 
its  condition.  He  ran  by  it  at  night,  and  only  at  night,  for 
months  before  the  casualty.  The  falling  in  of  the  embankment 
solely  caused  the  wreck;  whether  it  fell  from  natural  causes,  free 
from  fault  by  the  company,  or  from  the  defective  manner  of  its 
construction  originally,  or  the  defective  manner  of  its  repair, 
was  the  sole  issue.  Mitchell  had  no  part  or  lot  in  it,  and  was  as 
blameless  about  it  as  a  child  unborn. 

It  was  for  the  jury  to  say  what  caused  it  to  fall  —  negligence 
of  the  company,  or  natural  causes  without  their  fault.  On  this 
point  the  testimony  is  conflicting,  the  jury  settled  it,  and  the 
presiding  judge  approves  the  verdict. 

The  charge  is  lucid,  able,  impartial,  and  without  fault  so  far 
as  we  can  see,  and  the  judgment  overruling  the  motion  for  a  new 
trial  must  be  affirmed. 

See  further  20  Iowa,  562;  33  Iowa.  411 ;  24  Ind.  52;  47  Mass. 
416;  6  Ohio  St.  109;  Saunders  on  Negl.,  56  et  seq;  Shearm.  & 
Redf.  on  Negl.  32;  Whart.  on  Negl..  book  II,  29,  also  chap. 
IX;  19  Conn.  566;  4  Am.  Rep.  274;  6  Am.  Rep.  191. 

Judgment  affirmed. 

I.  See  the  cases  cited  in  the  case  at  bar,  reported  with  the  Georgia  cases  in 
this  volnme  of  Am.  Neg.  Cas. 
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Warner,  Ch.  J.,  dissenting.  —  To  entitle  an  employee  of  a 
railroad  company  to  recover  damages  against  the  company  for 
an  injury  sustained  by  him  when  in  the  service  of  the  company, 
it  must  be  shown  that  he  was  without  fault  or  negligence  on  his 
part,  at  the  time  of  the  injury.     Code,  §  3036.     It  appears  from 
the  evidence  of  the  plaintiff  himself  in  this  case  "  that  he  was 
the  defendant's  engineer,  running  its  train  of  passenger  cars  at 
the  time  of  the  injury  complained  of,  that  it  was  against  the  rules 
of  the  company  to  have  anybody  on  the  engine  except  the  fire- 
man and  the  wood-passer;  that  he  took  a  man  on  the  engine 
with  him  at  Bolingbroke,  by  the  name  of  Emerson,  to  go  to 
Macon,  and  that  he  had  no  authority  for  that."     The  court 
charged  the  jury,  amongst  other  things:     **  You  may  also  inquire 
whether  the  plaintiff  allowed  unauthorized  persons  to  ride  on  the 
engine  with  him.     If  you  so  find,  then  inquire  further  and  ascer- 
tain whether  those  persons  contributed  to  or  caused  the  injury. 
If  they  did,  you  would  be  authorized  to  find  for  the  defendant. 
If  they  did  not,  then  you  would  not  be  authorized  to  find  for 
the  defendant  on  that  ground.     The  fault  or  negligence  of  the 
plaintiff  must  contribute  to,  or  cause  the  injury."     That  the 
plaintiff  was  at  fault  when  he  took  Emerson  on  the  engine,  and 
who  was  on  it  at  the  time  of  the  injury,  in  violation  of  the  rules 
of  the  company,  cannot  be  disputed.     The  rule  of  the  company 
which  forbade  its  engineer  to  have  anybody  on  its  engine,  except 
the  fireman  and  wood-passer,  was  doubtless  intended  for  the 
better  security  of  its  own  property  as  well  as  the  safety  of  its 
passengers  being  transported  on  its  road,  by  removing  all  induce- 
ment and  temptation  from  its  engineer  to  withdraw  his  entire 
attention  from  his  strict  duty  when  running  its  engine  and  cars 
upon  its  railroad.     If  other  persons  were  allowed  to  be  on  the 
engine  with  the  engineer  when   running  its  train,  talking  with 
him,  or  otherwise  diverting  his  attention  from  the  strict  line  of 
his  duty  in  watching  the  track  before  him,  to  see  if  there  were 
any  obstructions  on  it,  it  would  not  only  have  a  tendencj^  but 
would  be  well  calculated  to  contribute  to  the  loss  and  injury  of 
the  company,  and  the  injury  of  passengers  also,  and  hence  the 
adoption  of  the  rule  by  the  company  it  may  fairly  be  presumed. 
At  any  rate,  it  was  a  rule  of  the  company,  and  a  violation  of  it 
by  its  engineer  was  no  minor  fault,  but  one  which,  it  will  be 
readily  perceived,  might  contribute  to  the  serious  injury  of  the 
company,  as  well  as  passengers  on  its  train.     Suppose  a  passenger 
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on  defendant's  train  had  been  injured,  and  had  sued  the  com- 
pany for  damages,  and  had  proved  that  at  the  time  of  the  injury, 
defendant's  engineer  and  agent  had  an  unauthorized  person  on 
its  engine,  in  violation  of  its  own  rules,  what  reply  could  the 
defendant  have  made  to  the  charge  of  negligence  in  running  its 
train  ?  The  true  law  of  the  case  is  not  that  the  fault  of  the 
employee  of  the  company  in  violating  its  rule  must  contribute  to 
the  injury,  but  that  if  the  fault  of  the  employee  in  violating  the 
rules  of  the  company  might  have  contributed  to  the  injury,  then 
he  cannot  recover,  for  the  reason  that  he  was  not  without  fault 
on  his  part.  The  charge  of  the  court  was  that  the  fault  or  neg- 
ligence of  the  plaintiff  must  contribute  to  or  cause  the  injury, 
whereas  it  is  quite  apparent  that  the  fault  of  the  plaintiff  in 
violating  the  rules  of  the  company,  as  its  trusted  engineer, 
might  have  contributed  to  the  injury,  not  only  of  himself,  but  to 
the  injury  of  the  company  whose  employee  he  was,  as  well  as 
to  the  injury  of  the  passengers  on  its  train.  The  plaintiff's 
undisputed  fault,  as  the  company's  employee,  which  might  have 
contributed  to  produce  such  disastrous  results,  will  not  allow  him 
to  recover,  under  the  statute,  against  the  company,  and  as  such 
employee,  notwithstanding  there  is  no  evidence  in  the  record 
that  his  fault  in  violating  the  rules  of  the  company  did  contribute 
to  his  injury ;  but  he  was  nevertheless  acting  in  open  violation 
of  the  rules  of  the  company  when  he  was  injured,  and  thereby 
exposing  the  company  and  its  passengers  to  injury  in  conse- 
quence thereof,  that  was  his  admitted  fault,  and,  therefore,  he 
is  not  entitled  to  recover. 


NEGLIGENT  RUNNING  OF  TRAIN  — ENGINEER  AND 
FLAGMAN  RUN  OVER  —  PLEADING  —  AMENDMENT  — 
PLEA  IN  ABATEMENT  —  WITNESS  —  EVIDENCE  —  MODEL 
OR  DRAWING  —  CONDUCTOR  —  EVIDENCE  AS  TO  DUTIES 
OF  ENGINEER  — EXPERT  — HEARSAY  EVIDENCE  — ER- 
RONEOUS EXCLUSION  OF  EVIDENCE  — VERDICT. —In 
AUGUSTA  &  SUMMERVILLE  R.  R.  CO.  V.  DORSET,  68  Ga.  22& 
(1881),  where  plaintiff  (a  flagman  and  engineer)  alleged  negligent 
ranning  of  defendant's  engine  and  cars  whereby  he  was  run  over 
and  his  left  leg  so  mangled  that  it  had  to  be  amputated,  judgment 
for  plaintiff  for  $11,000  in  the  Richmond  Superior  Court  was  reversed^ 
the  raiings  in  the  Supreme  Court  being  stated  in  the  official  syllabus 
to  the  report  as  follows: 
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"  I.  A  suit  against  a  railroad  company  for  damages  resulting  from 
the  careless  and  negligent  running  of  its  engine  may  be  amended 
by  setting  out  negligence  in  not  discovering  and  remedying  defects 
in  the  machinery  of  the  engine,  which  by  the  use  of  ordinary  care 
and  diligence  could  have  been  discovered  and  remedied  so  as  to 
prevent  the  accident.  Such  amendment  does  not  add  a  new  cause 
of  action. 

"  2.  That  since  the  commencement  of  the  pending  suit  the  same 
plaintiff  has  brought  suit  for  the  same  cause  of  action  against 
another  defendant,  is  not  good  ground  for  a  plea  in  abatement  nor 
for  compelling  the  plaintiff  to  elect  which  action  he  will  pursue. 

"3.  The  plaintiff  being  an  expert  engineer,  and  one  question 
being  whether  he  had  been  negligent  at  the  time  of  the  accident 
which  was  the  basis  of  the  suit,  it  was  competent  to  prove  by  him 
inrhat  were  his  duties. 

"4.  He  could  also  testify  to  the  fact  that  he  had  complied  with 
all  the  instructions  given  him. 

**  5,  6.  A  model  or  drawing  may  be  made  by  a  party  to  a  suit  to 
illustrate  any  article  of  machinery  involved  in  the  issue  on  trial, 
without  notice  to  the  opposite  party.  Whether  such  model  or 
drawing  is  properly  proved  to  be  such,  is  another  question,  and  one 
not  made  here. 

*'  7.  One  question  in  a  case  being  whether  an  engineer  could  be 
-stopped  under  certain  circumstances,  an  expert  who  testified  on 
that  subject  could  give  his  reasons  for  what  he  stated,  and  for  that 
purpose,  by  way  of  illustration,  state  what  he  had  known  to  be 
done  under  even  more  difficult  circumstances. 

*'  8.  The  question  being  as  to  the  duties  and  diligence  of  a  par- 
ticular employee,  testimony  that  employees  are  generally  required 
to  work  with  dispatch  is  not  admissible. 

**  9.  A  conductor  in  authority  over  an  engineer  may  testify  as  to 
the  duties  of  the  latter. 

"  10.  If  specific  instructions  are  given  to  an  employee,  they  will 
control  him;  but  if  none  are  given,  he  will  be  governed  by  the 
general  duties  of  his  position.  Where  the  testimony  as  to  the 
existence  of  specific  instructions  was  conflicting,  the  general  duties 
of  the  position  could  be  proved,  as  bearing  on  the  case  in  the  event 
the  jury  believed  no  specific  instructions  existed. 

*'  II.  Where  the  opinion  of  an  expert  is  admissible  without  giving 
any  reason,  the  opinion  of  one  not  an  expert  is  admissible  with  his 
reasons  therefor. 

"  (a.)  The  existence  of  negligence  being  a  vital  issue  in  a  case, 
the  exclusion  of  competent  testimony  in  respect  thereto  is  a  sub- 
stantial error,  and  not  a  mere  technical  one. 
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"  12.  la  a  suit  by  an  employee  of  a  railroad  against  his  master 
for  damages  alleged  to  have  resulted  from  the  negligence  of  a 
•co-employee,  the  latter  is  competent  to  prove  that  he  was  not  at 
fault,  under  proper  questions  for  that  purpose. 

"  13.  Facts  cannot  be  proved  by  a  witness  who  states  them  from 
hearsay. 

"  14.  After  aipending  his  action,  it  is  immaterial  to  prove  why 
the  plaintiff  did  not  originally  set  out  his  cause  of  action  in  the 
shape  put  upon  it  by  the  amendment. 

'*  (a.)  If  this  could  be  done,  his  statements  to  his  counsel  are  not 
admissible  for  that  purpose,  he  being  himself  a  competent  witness. 

*'  15.  After  all  the  testimony  has  been  closed,  to  reopen  it  for 
further  direct  testimony  is  a  matter  resting  in  the  sound  discretion 
of  the  court,  and  unless  abused,  it  will  not  be  controlled. 

"  16.  The  requests  to  charge  in  this  case  were  substantially  cov- 
ered by  the  charge  as  given. 

"17.  In  a  case  involving  vindictive  damages  this  court  would  set 
aside  a  verdict  if  it  had  reason  to  suspect  that  such  verdict  was  the 
result  of  bias  in  favor  of  one  class  of  suitors  or  prejudice  against 
another  class. 

'*  18.  Persuasive  oratory  is  among  the  legitimate  weapons  of  the 
Jawyer,  and  that  juries  are  affected  by  it  is  no  ground  for  granting 
a  new  trial." 

ENGINEER  KILLED  IN  COLLISION  —  CRIMINAL  NEG- 
LIGENCE.—In  CENTRAL  RAILROAD  V.  ROACH,  70  Ga.  434 
i^August^  iSSj)^  locomotive  engineer  killed  in  collision,  judgment  on 
verdict  for  plaintiff  for  $5,000  in  the  Chatham  Superior  Court  was 
4iffirmed  (i). 

A.  R.  Lawtqn,  appeared  for  plaintiff  in  error;  R.  E.  Lester,  for 
defendant  in  error.  The  official  syllabus  (per  Hall,  J.,  and  Jack- 
son, Ch.  J.)  states  the  points  decided  as  follows: 

I.  There  was  no  error  in  overruling  the  motion  to  dismiss  this  case. 

(a.)  The  cases  of  Daly  v.  Stoddard,  66  Ga.  145,  and  McDonald  v. 
Eaglet  Phenix  Mfg.  Co.,  67  Ga.  761,  were  decided  after  this  case 
-was  before  the  court  on  a  former  occasion  {(i(^  Ga.  365);  no  question 
as  to  the  necessity  of  criminal  negligence  in  a  co-employee  was  then 
made,  and  the  doctrine  of  res  adjudicata  does  not  apply  (2). 

I.  In  Central  R.  R.  &  Banking  Co.  judgment  for  plaintiff  in  the  Chatham 

V.  Roach,  64  Ga.  635  (1880),  homicide  Superior  Court  for $5,000  was  reversed, 
of  plaintiff's  husband,  an  engineer  in 

defendant's  employ,  caused  by  jump-  3.  On  this  point  Jackson,  Ch.  J., 

ing   from   engine  to    avoid    collision,  said:     **  It  is  enough  to  say  that  the 
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(b.)  This  court  has  held,  by  a  full  bench,  that  to  entitle  the 
widow  of  a  servant  to  recover  against  the  principal  for  the  homicide 
of  her  husband  resulting  from  the  negligence  of  a  fellow-servant, 
it  must  appear  that  the  homicide  amounted  to  a  crime  in  such  neg- 
lectful  servant,  either  murder  or  manslaughter  of  some  grade  (i). 
The  law  in  respect  to  the  liability  of  railroad  companies  and  drug- 
gists rests  on  other  grounds.  67  Ga.  763;  Code,  §§3005,  2083, 
3036,  2202.  [Hall,  J.,  did  not  concur  in  the  principle  stated  ia 
the  foregoing  paragraph.] 

(c.)  An  adjudication  by  a  full  bench  cannot  be  modified  or  reversed 
where  only  two  members  of  the  court  preside.  Where  a  principle 
has  been  settled  by  an  unanimous  judgment  of  a  full  court,  and 
afterwards  the. reverse  of  it  is  laid  down  by  a  like  unanimous  judg- 
ment of  a  full  bench,  without  any  application  for  review  or  reference 
to  the  first  judgment,  no  opinion  is  intimated  as  to  which  would 
bind  the  court. 

2.  Taken  alone,  the  charge  complained  of  might  have  been  imper- 
fect for  want  of  fullness,  but  in  connection  with  its  context,  the 
charge  was  full  and  in  accordance  with  the  former  rulings  of  this 
court. 

3.  A  verdict  for  damages  will  not  be  set  aside  for  excessiveness 
unless  the  amount  found  be  so  excessive  as  to  authorize  a  suspicion 
that  it  was  the  result  of  bias  or  prejudice,  or  to  justify  the  inference 
of  gross  mistake.     (Jackson,  Ch.  J.,  concurred  specially.) 

THE  CENTRAL  RAILROAD  V.  CROSBY. 

Supreme  Courts  Georgia^  February  Term^  i^Sj, 

[Reported  in  74  Ga.  737.] 

ENGINEER  KILLED  IN  COLLISION  —  MEASURE  OF  DAMAGES  — 
MORTALITY  TABLES  —  REMITTITUR  —  PLEADING  —  JUSTIFICA- 
TION —  CHARGE  —  EMERGENCY  -  LEAPING  FROM  TRAIN.  — 
I.  Where,  in  a  suit  by  a  wife  for  the  homicide  of  her  husband,  who  was  a 

ruling  in  Daly  v.  Stoddard,  66  Ga.  145,  unintentionally,  as  in  cases  of  Hivolun- 

and  McDonald  v.  Eagle  &  Phenix  Mfg.  tary  manslaughter  by  criminal  negli- 

Co.,  68  Ga.  839  [see  also  67  Ga.  761]  is  gence.     The  opinion  in  the  McDonald 

inapplicable  to  the  railroad  companies,  case,  supra,  expressly  excepts  druggists 

as  was   distinctly  announced    in    the  and  railroad  companies  from  the  rule, 

opinion  in  the  latter  case."     The  point  See  14  Am.  Neg.  Cas.  12,  ante. 
made   by   defendant  was    that    there 

could  be  no  recovery  unless  defendant,  i.  On  this  point  the  court  cited  Wes- 

through  its  agents,  was  guilty  of  homi-  tern  &  Atlantic  R.  R.  Co.  v.  Strong,  52 

cide,  either  wilfully,  as  in  cases  of  mur-  Ga.  466. 
der  and   voluntary  manslaughter,  or 
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railroad  employee,  the  Carlisle  tables  of  mortality  were  introduced  in  evi- 
dence and  the  value  of  the  services  of  the  deceased  proved,  thereby  fur- 
nishing a  measure  of  damages,  and  after  a  verdict  for  the  plaintiff  for 
$12,000,  and  pending  the  motion  for  new  trial,  counsel  for  plaintift  volun- 
tarily wrote  ofif  from  the  verdict  $2,000,  so  as  to  come  within  the  measure 
of  damages  proved,  the  refusal  of  a  new  trial  was  not  error. 

<(a.)  This  case  differs  ftom  that  of  the  Savannah,  Florida  and  Western  R.  R.  v. 
Harper,  70  Ga.  119  (i). 

(b.)  Counsel  for  the  plaintiff  could  write  off  any  part  of  the  damages  recovered, 
and  the  defendant  could  not  complain,  because  it  was  not  hurt  by  making 
the  judgment  less. 

Jackson,  Ch.  ].^  dissenting, 

3.  In  a  suit  against  a  railroad  on  account  of  the  homicide  of  an  employee,  an 

allegation  that  the  company  did  the  negligent  or  careless  act  which  caused 
the  homicide,  or  omitted  the  diligence  which  would  have  prevented  it  is 
sufficient,  and  is  equivalent  to  an  allegation  that  the  co-employees  of  the 
decedent  were  guilty  of  such  negligence. 

3«  In  a  suit  by  the  widow  of  a  deceased  employee  of  a  railroad  for  his  bomicide 
by  the  negligence  of  his  co-employees,  a  plea  which  admitted  the  killing 
but  did  not  admit  either  that  decedent  was  free  from  fault  or  that  the  other 
employees  were  at  fault,  was  not  a  plea  of  justification. 

'(a.)  Where  all  the  evidence,  admissible  under  a  plea  claimed  to  be  a  plea  of 
justification,  would  be  admissible  under  a  plea  of  the  general  issue,  such  a 
plea  would  not  amount  to  a  plea  of  justification,  or  give  the  defendant  the 
right  to  open  and  conclude. 

4.  The  Carlisle  tables  of  mortality  are  admissible  in  evidence.    They  are  not 

conclusive,  bat  may  be  considered  by  the  jury  as  data  on  which  they 
may  act. 

5.  When  read  in  connection  with  the  entire  charge,  there  was  no  error  in  charg- 

ing, on  the  issue  as  to  the  engineer's  remaining  on  the  engine,  or  jumping 
off  to  save  his  life,  when  a  collision  was  imminent,  that  if,  in  the  emergency 
upon  him,  he  believed,  and  had  reason  to  believe,  that  by  sanding  the  track 
or  otherwise  working  the  engine,  he  could  prevent  a  collision  and  save  life, 
and  it  was  necessary  to  that  end  that  he  remain  at  his  post  in  this  moment 
of  danger,  then  for  his  death,  resuUinf?  from  such  collision,  his  widow 
could  recover;  but  if  it  was  not  so  necessary,  and  he  knew  it,  then  she 
could  not  recover  on  this  issue. 
t>.  The  refusal  to  charge  the  requests  contained  in  the  fifth,  sixth  and  seventh 
grounds  of  the  motion  for  a  new  trial  will  not  authorize  a  new  trial,  when 
considered  with  the  charge  of  the  court.  The  charge  was  full,  fair,  clear 
and  able. 

I.  The  case  of  Savannah.  Florida  cordingly   did,    and    new   trial    was 

A  Western  R.  R.  r.  Harper,  70  Ca.  119  refused.    On  appeal  by  defendant  the 

<i883)  was  an  action  by  Harper  and  Supreme  Court  held  that  the  action  of 

wife  for  injuries  to  the  latter  caused  by  the  trial  court  was  error,  and  reversed 

negligent  running  of  defendants*  train,  the  judgment  and  ordered  new  trial. 

where  after  verdict  for  $6,000,  the  j  udge  Mr.  Justice  Hall  reviewed  the  authori- 

ordered  a  new  trial  unless  plaintiffs  ties  on  the  right  of  the  trial  judge  to 

would  write    off    from    said    verdict,  order  remittitur  or  to  set  aside  verdict 

#2/X)0,  leaving  it  to  sund  as  if  originally  where  damages  were  either  too  small 

given  for  $4,000,  which  plaintiffs  ac-  or  excessive. 


142  14  AMERICAN  Negligence  Cases. 

7.  The  evidence  as  to  the  negligence  of  the  deceased  was  close,  bat  was  suffix 

cient  to  uphold  the  verdict. 
Jackson,  Ch.  J.,  duHtante, 

8.  In  respect  to  avoiding  an  injury  from  the  collision  of  a  freight  with  a  pas- 

senger train,  by  leaping  from  his  engine,  the  engineer  on  the  freight  train 
should  remain  at  his  post  so  long  as  his  presence  on  the  engine  may  be  of 
use  to  prevent  the  catastrophe. 
{Official  syllabus  to  report.) 

Appeal  from  judgment  for  plaintiff  in  the  Bibb  Superior  Courts 
Judgment  affirmed. 

Mrs.  C.  E.  Crosby  brought  her  action  for  damages  against  the 
Central  Railroad,  to  recover  on  account  of  the  death  of  her 
husband,  caused  by  a  collision  of  trains  on  that  road.  She  laid 
damages  at  $50,000.  The  defendant  pleaded  the  general  issue, 
and  also  filed  special  pleas,  admitting  that  Crosby  was  killed  by 
the  collision  of  its  train,  but  alleging  that  he  was  the  engineer  on 
one  of  them,  giving  a  detailed  history  of  the  running  of  the  trains 
from  Savannah  to  the  point  of  collision,  and  alleging  that  the 
train,  which  was  running  in  front  of  that  on  which  Crosby  was,, 
became  divided  by  the  breaking  of  a  pin ;  that  he  was  in  vio- 
lation of  his  duties  in  running  at  an  improperly  high  rate  of 
speed,  and  in  not  having  his  train  under  proper  control ;  that  he 
did  not  use  proper  means  of  stopping  it ;  and  that  it  ran  into  the 
one  in  front  of  it  through  his  own  carelessnesss ;  also  that  he 
remained  on  the  train  when  it  was  apparent  that  a  collision  was 
unavoidable,  and  thus  voluntarily  exposed  himself  to  the  danger 
resulting  therefrom. 

On  the  trial,  the  following  facts,  in  brief,  appeared :  Three 
trains  left  Savannah  for  Macon  on  November  27,  1880.  These 
were  respectively  known  as  follows:  Number  7,  a  freight  train, 
was  composed  of  two  sections,  A  and  B,  both  of  which  left 
Savannah  at  four  o'clock  P.  M.,  and  were  due  in  Macon  at  five 
o'clock  A.  M.,  on  the  following  day.  Number  9  also  was  com- 
posed of  two  sections,  A  and  B,  carrying  freight.  They  left 
Savannah  at  5  140  P.  M.,  and  were  due  in  Macon  at  eight  o'clock 
A.  M.,  the  next  day.  Number  3  was  composed  in  part  of  freight 
cars  and  in  part  of  passenger  and  sleeping  cars.  It  left  Savannah 
at  7:30  P.  M.,  and  was  due  in  Macon  at  eight  o'clock  A.  M.,  the 
next  day.  Crosby  was  the  engineer  of  section  A  of  number  9. 
At  station  12,  Crosby's  train  caught  up  with  number  7,  and 
learned  that  section  A  of  the  latter,  by  reason  of  a  disabled 
engine,   or  some  other  reason,  could  not  make  schedule  time. 
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The  engineer  on  section  B  of  number  7  testified  that  section  A 
of  that  train  was  run  by  an  old  gentleman  who  could  not  **  pull 
his  train;  '*  that  the  witness  ran  close  behind  him  so  as  to  aid 
him,  as  was  the  custom  with  engineers  where  a  train  was  "  weak." 
Crosby  followed  both  sections  of  number  7  until  he  reached  sta- 
tion number  16,  which  he  did  as  number  7  was  leaving.  By  this 
time,  however,  the  trains  had  fallen  behind,  so  as  to  be  on  the 
schedule  of  number  3,  and  therefore  sections  A  and  B  of  number 
9  took  the  side  track  and  waited  until  number  3  should  go  by, 
which  it  did,  and  Crosby's  train  then  followed,  and  was  in  turn 
followed  by  section  B.  Train  number  3  reached  station  number 
1 7  as  train  number  7  was  leaving,  and  followed  shortly  after- 
wards, on  its  own  schedule.  Sections  A  and  B  of  number  9. 
followed  some  ten  or  twelve  minutes  afterwards,  on  the  schedule 
of  number  3,  being  flagged  by  the  latter.  After  leaving  station 
number  17,  there  is  a  long  up-grade,  and  after  reaching  its  top, 
there  is  a  long  down-grade  in  which  there  are  curves  and  cuts. 
In  climbing  this  grade,  train  number  3  came  up  with  section  B 
of  number  7,  and  as  number  3  began  to  go  down  the  grade,  the 
engineer  shut  off  steam  and  allowed  the  train  to  roll  down. 
When  the  time  came  for  him  to  increase  his  speed,  he  opened 
the  throttle,  and  when  he  did  so,  he  felt  a  jerk  behind,  and  look-^ 
ing  back,  found  that  the  rear  portion  of  the  train,  where  the 
passenger  cars  were,  had  become  detached  from  the  front  portion. 
The  separation  of  the  hose  or  pipes  connecting  the  engine  with 
the  passenger  cars  caused  the  air  brakes  to  be  applied,  and  the 
latter  stopped,  while  the  front  portion  of  the  train  moved  forward. 
On  making  the  discovery,  the  engineer  stopped  his  engine  within 
about  six  car-lengths,  as  he  testified,  or  a  little  more,  as  others 
testified,  told  his  wood-passer  to  gather  up  the  hose  which  had 
pulled  loose  and  was  on  the  track,  and  started  back  to  re-couple 
the  separated  portions  of  the  train.  A  train-hand  was  also  assist- 
ing in  gathering  up  the  hose.  He  discovered  that  the  coupling- 
pin  was  broken,  and  called  to  another  hand  to  bring  another  pin, 
but  the  person  called  appeared  not  to  have  heeded  the  call,  being^ 
occupied  in  warning  the  passengers  of  the  approaching  danger. 
When  the  engine  nearly  reached  the  detached  cars,  the  engineer 
testified  that  he  heard  the  whistle  of  Crosby's  train'below,  and 
discovering  that  there  was  no  chance  to  make  the  coupling  before 
the  latter  reached  the  spot,  he  at  once  moved  forward  to  get  out 
of  the  way.     He  thought  that,  if  they  had  had  what  was  needed 
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to  make  the  coupling,  it  might  have  been  done  in  time.     When 
the  rear  portion  of  number  3  was  found  to  be  stopping,  and  it 
was  discovered  that  it  had  become  severed  from  the  front  portion 
of  the  train,  the  conductor  told  the  baggage-master  to  go  forward 
and  make  the  coupling  as  quickly  as  possible,  while  he  himself 
went  back.     When  he  had  gone  back  about  two  hundred  yards, 
he  saw  Crosby's  train  coming,  and  signalled  for  it  to  stop.     The 
signal  could  have  been  seen  about  five  or  six  hundred  yards  away. 
The  conductor,  who  gave  the  signal,  testified  that,  when  sig- 
nalled, Crosby's  engine  was  i,6cx)  feet  from  the  detached  part  of 
number  3.     Crosby's  train  went   on   with  very  little,  if  any, 
diminution  of  speed,  and  ran  into  the  rear  end  of  the  passenger 
coaches  of  number  3,  and  directly  afterwards  section  B  ran  into 
the  rear  portion  of  section  A.     The  fireman  on  Crosby's  engine 
leaped  from  it,  when  he  saw  the  approaching  danger,  and  escaped 
injury.     When  Crosby  reached  a  point  whefe  he  could  see  the 
signal  to  stop,  the  evidence  for  the  plaintiff  shows  that  he  blew 
on  the  brakes,  reversed  or  tried  to  reverse  his  engine,  applied 
steam,  and  began  working  the  sand  lever  so  as  to  sand  the  track. 
The  evidence  for  the  defendant  tended  to  show  that  the  engine 
was  not  reversed  when  found  after  the  collision.     There  was 
some  evidence  to  show  that  at  times  the  lever  would  be  jerked 
from  the  reversed  position  into  a  forward  position.     As  to  the 
necessity  or  propriety  of  Crosby's  conduct,  there  was  some  con- 
flict in  the  evidence.     The  plaintiff  introduced  evidence  to  show 
that  working  the  sand-lever,  and  thereby  sanding  the  track,  in 
conjunction  with  reversing  the  engine  and  applying  steam,  would 
tend  to  stop  the  train  sooner  than  it  otherwise  would  stop ;  that 
sometimes  the  sand  would  be  clogged,   unless  the  lever  was 
worked ;  also  that  the  track  was  slippery  that  morning.     The 
defendant  introduces  testimony  to  the  effect  that,  if  Crosby  had 
blown  on  brakes,  reversed  his  engine  and  opened  the  sand  valve, 
he  had  done  all  that  could  be  done,  and  might  have  left  the 
engine.     The  fireman  testified  that  Crosby  said  "look  out;" 
that  he  jumped  from  the  engine,  and  that,  before  he  jumped,  he 
inquired  of  Crosby  if  the  latter  was  not  also  going  to  do  so. 
There  was  testimony  to  the  effect  that  a  heavy  freight  train,  in 
running  on' an  up-grade,  could  only  run  slowly,  and  would  neces- 
sarily run  rapidly  down  grade,  in  order  to  make  an  average  of 
time,  in  accordance  with  the  schedule.     It  appeared  that  Crosby 
put  on  all  the  steam  he  could  in  coming  up  the  grade,  and  had 
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it  on  when  the  train  turned  on  the  down-grade.  The  speed  of 
his  train  in  coming  up  the  grade  was  estimated  to  be  about  eight 
miles  an  hour,  and  in  coming  down  about  eighteen  or  twenty 
miles,  and  there  was  some  testimon}^  to  show  that  the  train  could 
not  have  been  stopped  within  the  distance  from  where  he  was  at 
the  time  he  was  signaled  to  the  broken  section  of  number  3. 
The  conductor  on  Crosby's  train  requested  the  conductor  of 
number  3  to  hurry  away  from  station  number  17  as  quickly  as 
he  could.  The  latter  flagged  him,  and  he  testified  that  that  put 
everybody  on  notice  that  Crosby's  train  was  following  on  the 
schedule  of  number  3  and  had  the  same  rights  as  had  that  train. 
Both  trains  were  some  minutes  behind  time  when  the  collision 
occurred.  Some  testimony  was  introduced  by  the  defendant  to 
show  that  there  was  a  rule  that  trains  running  on  the  same 
schedule  should  run  a  mile  apart,  but  there  was  also  testimony 
to  the  effect  that  this  was  not  observed,  and  the  trains  in  advance 
of  Crosby  were  not  keeping  that  distance.  The  defendant  also 
introduced  some  evidence  to  show  that  an  engineer  would  not 
be  considered  an  ordinary  risk  for  life  insurance,  but  that  a  higher 
rate  Qf  premium  would  be  charged  on  his  life  than  on  that  of  a 
person  engaged  in  an  ordinary  occupation. 

The  plaintiff  testified  that  her  husband  was  not  quite  thirty- 
seven  years  of  age,  and  was  receiving  $105  per  month,  out  of 
which  he  supported  himself  and  family.  The  Carlisle  table  of 
life  expectancy  was  introduced. 

The  jury  found  for  the  plaintiff  $12,000.  The  defendant 
moved  for  a  new  trial  on  the  following,  among  other,  grounds: 

1.  Because  the  court  erred  in  refusing  to  allow  the  defendant 
to  open  the  case  or  to  open  and  conclude  the  argument. 

2.  Because  the  court  erred  in  allowing  the  Carlisle  table  to  be 
read  and  used  before  the  jury,  on  the  trial,  as  evidence, —  the 
defendant  insisting,  by  way  of  objection,  that  these  calculations 
were  made  up  upon  the  basis  of  the  average  of  the  lives  of  a 
great  number  of  persons  in  the  ordinary  and  usual  avocations  of 
life,  while  Crosby,  the  deceased,  for  the  loss  of  whose  life  this 
suit  was  brought,  was  engaged  in  working  as  an  engineer  and 
lost  his  life  in  that  business  —  a  most  hazardous  occupation* 

3.  Because  the  court,  after  charging  the  jury  to  **  look  to  all 

the  evidence  that  led  up  to  the  accident,  then  look  to  see  whether 

he  "  (Crosby)  "  could  have  avoided  it  by  the  exercise  of  ordinary 

care ;  look  to  how  the  train  was  running ;  look  to  what  he  had 
Vol.  XIV  —  lo 
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done,  and  whether  it  was  necessary  for  him  to  continue  to  do> 
anything  on  that  train.  If  you  find  that  it  was  not  necessary, 
find  that  the  simple  sanding  of  the  track  would  not  have  pre- 
vented the  collision,  and  he  knew  it,  or  ought  to  have  known 
it,"  —  erred  in  adding:  "You  can  say  whether  he  ought  to 
have  jumped  off  or  not. "  The  court  also  erred  in  further  adding : 
**  Or  if  you  find  that  it  was  necessary  for  him  to  stay  there  to 
sand  the  track  for  the  protection  of  his  life,  or  the  lives  of  the 
passengers  and  property,  then  you  would  find  against  that  posi- 
tion and  find  in  favor  of  Mrs.  Crosby." 

4.  Because  the  court  erred  in  failing  to  give  the  following^ 
charge  to  the  jury,  as  requested  in  writing  by  defendant's  coun- 
sel: "If  you  believe  from  the  evidence  that  the  plaintiff's  hus- 
band could,  by  the  exercise  of  ordinary  care,  have  avoided  the 
danger  of  a  collision  of  the  engine  controlled  by  him  with  the 
cars  on  the  track  ahead  of  him,  and  he  did  not,  then  the  plaintiff 
is  not  entitled  to  recover.  To  illustrate:  if,  after  he  saw,  as  an 
engineer,  on  approaching  the  obstruction  on  the  track,  that  a 
collision  was  inevitable  that  might  result  in  his  death,  and  he 
could,  after  that,  have  avoided  that  danger  by  quitting  his  engine, 
then  he  was  bound  to  do  so ;  if  he  did  not,  then  the  plaintiff  is  not 
entitled  to  recover.  To  determine  this  question,  you  are  author- 
ized (to  look)  to  the  evidence  of  experts,  such  as  other  engineers, 
as  to  what  is  customary  and  proper  to  do  in  such  exigencies." 

5.  Because  the  court  failed  to  give  the  following  request  made 
by  defendant's  counsel:  "  If  you  believe  from  the  evidence 
that,  though  the  defendant  may  have  been  negligent  in  having 
the  train  standing  on  the  road,  or  in  failing  to  give  notice 
promptly  to  the  approaching  train;  yet,  if  you  believe  that 
Crosby  could  have  saved  himself  from  the  effects  of  this  negli- 
gence by  the  use  of  ordinary  care  on  his  part,  or  by  any  act 
which  a  careful  engineer  would  have  resorted  to,  then  the  plain- 
tiff cannot  recover.  In  considering  the  question  of  Crosby's 
exercise  or  want  of  ordinary  care  in  saving  himself  from  the 
consequences  of  the  acts  of  defendant's  agents,  you  should  have 
reference  to  the  opinions  of  experts  of  experience,  of  what  he 
ought  or  ought  not  to  have  done  at  the  moment,  before  the 
collision,  to  save  his  life." 

6.  Because  the  court  erred  in  refusing  to  give  to  the  jury  the 
following  written  request  of  defendant:  "If  you  believe  that, 
in  the  exercise  of  ordinary  care  and  with  safety  to  himself,  he,. 
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Crosby,  could  have  avoided  his  death  by  quitting  his  train,  then 
you  may  consider  that  as  a  circumstance  to  show  a  want  of 
ordinary  care  and  diligence." 

7.  Because  the  court  erred  in  refusing  to  give  to  the  jury  the 
following  written  request  of  defendant  to  charge:  "That  the 
acts  of  negligence  complained  of  and  set  out  in  the  declaration 
are  the  only  acts  that  cart  be  considered  by  the  jury  to  charge 
the  defendant,  and  if  you  are  not  satisfied  that  the  plaintiff's 
husband  was  killed  by  the  collision  of  his  train  with  the  cars  on 
the  track,  but  are  in  doubt  whether  he  was  killed  by  the  second 
collision  produced  by  the  rear  freight  train,  then  you  cannot 
find  for  the  plaintiff  in  this  case.  She  can  recover  alone  on  the 
negligent  acts  put  out  in  the  declaration. " 

8.  Because  the  verdict  of  the  jury  is  contrary  to  law  and  evi- 
dence and  was  excessive. 

Pending  the  argument  of  the  motion,  counsel  for  the  plaintiff 
voluntarily  wrote  off  $2,000  from  the  verdict.  The  court  over- 
ruled the  motion  and  defendant  excepted. 

A.  R.  Lawton,  Lyon  &  Gresham,  for  plaintiff  in  error. 

Bacon  &  Rutherford,  for  defendant. 

Jaekson^  Ch.  J.  —  The  defendant  in  error  sued  the  plaintiff  in 
error  for  the  homicide  of  her  husband,  who  was  an  engineer  on 
its  road,  running  one  of  its  trains,  when  the  incident  occurred. 
It  seems  that,  in  consequence  of  a  feeble  engine  on  one  of  the 
freight  trains  running  on  the  same  schedule  that  the  train  of 
which  Crosby,  the  defendant  in  error's  husband,  was  the  engineer, 
was  also  running,  all  the  freight  trains  got  out  of  their  regular 
order,  and  got  on  the  same  schedule  on  which  a  passenger  train 
was  running;  that  an  accident  happened  to  this  passenger  train, 
causing  it  to  lose  or  break  a  coupling-pin,  and  thus  delaying  it 
between  Gordon  and  Griswoldville,  and  that  Crosby's  train  ran 
into  it  while  thus  delayed,  and  he  was  killed. 

The  jury  returned  a  verdict  for  twelve  thousand  dollars;  a 
motion  was  made  for  a  new  trial;  the  counsel  of  plaintiff  in 
error  wrote  off  two  thousand  dollars,  on  their  own  hook ;  the 
court  refused  to  grant  a  new  trial,  based  on  this  ground  and 
many  others,  and  that  refusal  on  all  the  grounds  is  assigned  for 
error  here. 

I.  My  own  opinion  is  very  decided  that  no  party  or  counsel 
has  the  right,  without  leave  of  the  court,  to  alter,  in  any  par- 
ticular whatever,  the  verdict  returned  by  a  jury  pending  a  motion 
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for  a  new  trial,  or  when  such  motion  is  in  contemplation;  and 
that  when  the  refusal  of  the  court  to  grant  a  new  trial  is  based 
in  a  large  degree  on  that  alteration,  a  new  trial  should  be  granted 
by  this  court,  and  the  judgment  should  be  reversed  on  that 
ground,  especially  where  the  case  on  the  facts  is  very  close  and 
the  verdict  quite  large.  The  other  members  of  the  court  differ 
from  me  on  the  point,  however,  holding  that  such  a  right  exists 
in  a  case  like  this,  where  a  fixed  criterion  is  given  for  estimating 
damages,  in  their  judgment,  and  where,  by  the  reduction  of  the 
verdict,  the  plaintiff  in  error  is  not  hurt,  as  they  think  the  evi- 
dence shows,  and  where  the  judge  ratifies  what  the  counsel  did 
by  refusing  a  new  trial  on  that  ground. 

My  own  opinion  is  that,  where  the  presiding  judge  shows,  in 
the  reasons  which  he  gives  for  refusing  a  new  trial,  that  he  was 
influenced  by  this  act  of  counsel,  the  plaintiff  in  error  was  hurt. 
The  probabilities  are  that  the  new  trial  would  have  been  granted 
by  the  presiding  judge  if  the  reduction  had  not  been  made  by 
the  counsel;  for  he  hesitated  and  doubted  much  about  the  case, 
and  that  hesitation  settled  into  a  determination  to  refuse  the 
new  trial,  when  he  considered  this  unauthorized  reduction,  as 
his  opinion  in  the  record  clearly  shows  to  my  own  mind.  There- 
fore I  think  that  the  plaintiff  in  error  thereby  lost  his  case;  for 
if  a  new  trial  had  been  granted  below,  it  would  have  been  affirmed 
here.  Moreover,  I  think  that  even  the  court  below  has  no 
power  to  order  the  reduction  of  damages  in  a  case  like  this,  or 
to  make  the  grant  of  a  new  trial  depend  upon  such  reduction 
being  made;  because  damages  are  for  the  jury  to  assess,  and 
there  are  no  settled  and  fixed  rules  for  estimating  damages  in  a 
tort  like  this. 

The  uncertainty  of  life  —  the  mere  expectancy  of  its  duration 
—  the  approach  of  age  —  the  decline  of  strength  —  the  hazard 
of  so  hard  a  life,  so  much  exposed  and  worn  —  the  uncertainty 
of  employment  —  all  these  and  many  more  considerations  move 
a  jury  in  estimating  damages  according  to  law,  and  no  human 
being  can  tell  what  aliquot  part  is  not  supported  by  evidence  and 
ought  to  be  written  off. 

My  brethren,  however,  differ  from  me  in  their  views,  and 
when  I  write  the  opinion  affirming  this  judgment  I  am  but 
their  organ.  They  hold  that  this  case,  on  the  matter  of  a  fixed 
criterion  for  damages,  is  unlike  Savannah,   Florida  &  Western 
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R'y  V.  Harper,  70  Ga.  119  (i);  that  in  that  case  there  was  no 
fixed  criterion  for  estimating  damages;  whereas,  in  this  case  there 
is,  inasmuch  as  the  Carlisle  table  of  the  expectancy  of  life  fixes 
a  recognized  criterion  for  measuring  damages  when  used  in  con- 
nection with  the  annual  proceeds  of  the  husband's  labor;  and 
therefore  they  hold  that  this  case  is  not  controlled  by  that ;  and 
that,  as  damages  could  be  measured  by  this  criterion,  and  as,  in 
their  judgment,  the  counsel  had  the  right  to  write  off  any  part 
of  the  damage  and  plaintiff  in  error  could  not  complain,  because 
not  hurt  by  making  the  verdict  against  it  less,  they  hold  the 
plaintiff  in  error  not  entitled  to  a  new  trial  on  this  ground. 

2.  We  all  agree  that  the  defendant  in  error  need  not  allege  in 
the  declaration  that  the  homicide  was  caused  by  the  acts  of 
co-employees.  When  caused  by  employees  of  the  company,  it 
is  caused  by  the  company.  The  company,  as  a  corporation,  can 
cause  nothing  except  through  and  by  agents,  who  are  all 
employees,  and  the  allegation  that  the  company,  a  corporation, 
did  the  negligent  or  careless  act  which  caused,  or  omitted  the 
diligence  which  would  have  prevented,  the  homicide,  is  an  alle- 
gation that  its  employees  were  negligent  and  careless,  and 
lacking  in  diligence. 

3.  So  the  court  is  unanimous  in  the  opinion  that  the  presiding 
judge  did  not  err  in  overruling  the  plea  of  justification,  so  as  to 
deny  the  plaintiff  in  error  the  right  to  open  and  conclude.  The 
plea  is  not  a  plea  of  justification.  It  only  admits  the  killing;  it 
admits  nothing  on  which  the  defendant  in  error  could  recover 
without  more ;  it  does  not  admit  either  that  her  husband  was 
not  at  fault  or  that  the  company  was,  so  as  to  take  any  burden 
off  the  shoulders  of  the  defendant  in  error,  who,  being  an 
employee's  wife,  must  show  either  the  one  or  the  other  before 
any  recovery  can  be  had,  or  any  presumption  be  made  against 
the  company. 

Besides,  if  it  did,  it  would  not  be  a  good  plea  of  justification, 
because  the  general  issue  of  not  guilty  would  admit  all  the  evi- 
dence which  plaintiff  in  error  could  introduce  under  the  alleged 
plea  of  justification.  Chapman-  v,  Atlanta  &  West  Ft.  R.  R., 
74  Ga.  547  [a  turntable  case]. 

4*  It  is  not  an  open  question  that  the  Carlisle  tables  are  evi« 
dence  in  the  courts  of  this  State.     The  conclusiveness  of  the 

I.  See  note  of  the  Harper  case,  page  141,  ante. 
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evidence  or  the  degree  of  its  weight  are  different  matters.  That 
they  are  not  conclusive,  nobody  questions;  but  they  furnish 
data  on  which  the  jury  may  act,  and  make  a  circumstance  to  be 
weighed  by  them. 

5.  The  charge  excepted  to  in  the  fourth  ground  of  the  motion, 
read  in  connection  with  the  entire  charge  in  the  record,  is  not 
error.  In  summing  up  on  the  issue  of  the  engineer  remaining 
on  the  engine  or  jumping  off  to  save  his  life,  the  judge,  in  our 
opinion,  put  the  issue  fairly  before  the  jury  in  charging  to  the 
effect  that  if,  in  the  emergency  upon  him,  he  believed,  and  had 
reason  to  believe,  that  in  sanding  the  track,  or  otherwise  working 
the  engine,  he  could  prevent  the  collision  and  save  life,  and  it 
was  necessary  to  that  end  that  he  remain  at  his  post  in  this 
moment  of  danger,  then  the  defendant  in  error  could  recover; 
but  if  it  was  not  so  necessary,  and  he  knew  it,  or  ought  to  have 
known  it,  then  she  could  not  recover  on  this  issue. 

6.  The  refusal  to  charge  the  several  requests  embodied  in  the 
fifth,  sixth  and  seventh  grounds  of  the  motion,  is  not  deemed 
sufficient  to  authorize  a  new  trial,  when  considered  with  the  clear, 
concise  and  able  charge  of  the  fair-minded  and  upright  judge 
who  tried  the  case.  A  more  complete  and  correct,  a  more 
luminous  and  more  easily  understood  charge  to  a  jury  on  the 
law  applicable  to  the  facts  of  the  case,  it  would  be  hard  to  find 
in  the  books  or  hear  from  the  circuit  judge,  and  it  strikes  us  as 
impartial,  as  it  is  in  other  respects  excellent. 

7.  We  all  think  the  case  closes  on  the  issues  of  negligence  in 
the  company  and  negligence  in  the  deceased,  but  my  brethren 
think  that  the  evidence  is  sufficient  to  uphold  the  verdict  on 
those  issues.  I  incline  to  the  opinion  that  the  facts  make  one 
of  those  accidents  incidental  to  the  business  in  which  the  deceased 
was  enge^ed,  with  no  appreciable  fault  in  the  deceased,  or  in  the 
other  employees;  and  while  the  catastrophe  is  to  be  deplored, 
it  is  difficult  to  see  that  aught  but  accident  incidental  to  the  busi- 
ness of  an  employee  of  the  company,  caused  his  death;  and 
therefore,  his  unfortunate  widow  has  hardly  made  a  case  for 
recovery. 

8.  In  respect  to  the  issue  of  avoiding  the  catastrophe  by  leap- 
ing from  the  engine  to  save  his  life,  we  all  agree  that  at  such  a 
moment,  in  charge  of  such  a  train,  in  view  of  passenger  cars  in 
his  front,  full  of  human  life,  to  remain  at  his  post  in  the  hope  of 
saving  other  lives  would  be  an  act  of  heroism  so  exalted  as  to 
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constrain  approval  from  all  human  hearts,  and  that  courts,  how- 
ever cold  and  calm  duty  requires  them  to  be  in  all  cases,  should 
place  themselves  in  the  position  of  the  engineer  at  the  moment 
of  such  imminent  danger,  demanding  such  instantaneous  decision 
and  action,  and  should  not  scan  closely  the  grounds  of  hope  he 
may  have  had  to  save  others,  though  risking  himself  in  the  effort. 
It  is  the  policy  of  the  carriers,  as  well  as  that  of  the  great  public 
carried  rapidly  by  the  trains,  not  to  encourage  the  officer  in 
charge  of  the  engine  that  moves  those  trains  to  abandon  his  post 
in  the  moment  of  danger,  but  to  reward  the  courage  of  remain- 
ing, if  there  be  a  hope,  however  slight,  of  saving  two  trains  from 
collision  and  wreck  and  the  lives  of  hundreds  aboard.  Whilst, 
if  there  be  no  shadow  of  hope  of  averting  disaster  to  others,  the 
engineer  should  save  himself ;  yet  on  a  hope,  however  faint,  for 
reasons,  however  inconclusively  establishing  the  soundness  of  his 
conclusion  that  by  risking  his  own  life  he  would  probably  save 
other  lives,  he  should  remain  at  his  post ;  and  the  act  of  heroism, 
though  inoperative  of  good  either  to  himself  or  others  in  the 
particular  case,  should  be  regarded  as  martyrdom  to  public  policy, 
rather  than  want  of  precaution  to  save  himself.  No  man  needs 
much  encouragement  to  save  his  own  life.  "  Self  preservation 
is  the  first  law  of  nature."  It  requires  kinship  to  Christ  to  die, 
or  to  risk  death,  to  preserve  the  lives  of  others. 

The  reasoning  of  the  Supreme  Court  of  Wisconsin,  in  Cottrell, 
Adm'r,  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  47  Wis.  634,  strikes  us 
with  great  force,  and  the  great  principle  of  public  policy  alluded 
to  above  cannot  be  better  enforced  and  illustrated  than  by  cita- 
tions from  the  opinion  of  the  court  in  that  case.  The  court 
there  say:  *'  The  very  employment  of  the  locomotive  engineer, 
with  its  manifold  and  sudden  and  unexpected  dangers,  requires 
the  highest  type  and  best  qualities  of  true  manhood,  invincible 
bravery,  and  great  integrity  *  *  *  They  are  placed  in  charge 
of  one  of  the  mighty  forces  of  nature,  held  in  servitude  by  the 
most  dangerous  and  intricate  machinery,  and  great  skill,  unre- 
mitting attention,  sleepless  vigilance  and  fearlessness  of  danger 
arc  required  to  keep  them  in  constant  control.  *  ♦  *  The 
question  which  should  determine  their  reasonable  care  or  want 
of  care  is,  how  careful  and  prudent  locomotive  engineers  would 
ordinarily  and  commonly  act  at  such  a  time,  in  such  a  place  and 
such  circumstances,  and  not  how  firemen  or  other  employees 
would  or  should.     «    *    «    It  will  not  do  to  establish  a  rule  by 
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which  the  duty  of  an  engineer  in  such  an  emergency  may  be  meas- 
ured and  dictated  by  cowardice  and  timidity »  and  by  which  his 
standing  at  his  place  and  facing  danger  will  be  carelessness  and 
negligence.  Who  shall  sit  in  judgment  upon  this  brave  engineer, 
to  coolly  determine  the  alternative  risks  and  chances  which  he  is 
compelled  to  take  instantly,  with  scarcely  a  moment  for  delibera- 
tion, in  such  a  terrible  emergency  ?  The  defence  resting  upon 
such  a  theory  in  this  case  cannot  be  sanctioned,  although  cases 
may  possibly  arise  in  which  even  the  common  prudence  of  an 
engineer  might  require  him  to  leave  his  engine  to  escape  danger; 
but  such  cases  will  be  rare  exceptions,  and  depend  upon  very 
peculiar  circumstances." 

The  facts  of  that  case  are  quite  similar  to  this.  There»  as  here, 
the  fireman  jumped  and  saved  his  life.  There,  as  here,  there 
was  imminent  danger  of  a  collision.  There,  as  here,  it  did  occur, 
and  the  engineer  was  killed,  with  hand  on  throttle,  trying  to 
check  and  control  his  powerful  machine.  There  the  decision  is 
squarely  that  the  defence  was  untenable.  And  we  hold,  with 
that  court,  that  it  must  be  clear,  from  the  facts,  that  the  engineer 
could  not  with  any  degree  of  probability,  be  of  service  at  his 
post,  before  courts  should  hold  it  want  of  common  care  for  him 
to  brave  danger  and  stand  at  his  post.     Judgment  affirmed. 

ENGINEER  INJURED  IN  DERAILMENT  —  LAW  OF 
PLACE  —  STATUTE  —  COMMON  LAW  —  EVIDENCE  —  RES 
GESTjE  —  DAMAGES  —  INSTRUCTION.  —  In  KROQQ  v. 
ATLANTA  AND  WEST  POINT  RAILROAD  ET  AL.  (AND  VICE 
Versa),  77  Ga.  202  {October  Term,  1886),  engineer  injured  in  derail- 
ment, the  official  syllabus  states  the  case  as  follows: 

"  I.  In  a  suit  against  two  railroad  companies,  testimony  was 
offered  that  the  general  manager,  who  had  full  control  of  the  roads 
and  all  the  employees  upon  them,  and  who  had  no  superior  officer 
as  to  the  management  of  the  cars,  engines  and  tracks,  and  whose 
duty  it  was  to  know  everything  connected  with  the  road  and  to 
keep  everything  in  proper  order,  was  informed  by  the  conductor  of 
a  train  on  which  he  was  riding  that  the  train  on  which  the  plaintiff 
was  at  work  had  been  wrecked,  and  where  it  had  occurred,  and 
thereupon  remarked  that  he  had  told  the  roadmaster  that  those 
curves  were  too  high;  also  that  he  went  to  the  scene  of  the  wreck, 
and  after  examining  as  to  its  cause,  and  while  pursuing  his  investi- 
gations, went  to  the  plaintiff,  who  was  the  engineer  of  the  wrecked 
train,  and  asked  him  what,  in  his  opinion,  caused  the  wreck;  that 
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the  plaintiff  said  he  thought  it  was  a  broken  rail;  but  was  not  posi- 
tive; that  the  general  manager  said  that  the  plainti£f  was  mistaken;, 
that  the  plaintifif  asked  him,  as  he  had  made  an  examination  since 
the  wreck,  what,  in  his  opinion,  caused  it,  to  which  the  general 
manager  responded  that  it  was  too  much  elevation  on  the  curve; 
that  the  plaintiff  asked  if  he  was  positive  about  it,  to  which  the 
general  manager  responded,  yes,  he  knew  it,  and  that  thereafter  he 
would  remedy  that,  and  would  have  no  more  such  accidents  frorn^ 
that  fault:  Held^  that  these  admissions  or  statements  of  the  gene- 
ral manager  were  admissible  in  evidence.  He  was  the  alter  ego  of  the 
corporation  in  this  matter.  His  statements  as  to  the  condition  of  the 
road  were  made  while  in  the  line  of  his  duty,  it  being  his  business 
to  know  the  condition  of  the  road,  and  upon  being  informed  by  an 
agent  of  the  road  of  the  wreck,  what  he  then  said  was  dumfervet  opus. 
It  was  admissible  also  as  showing  knowledge  of  the  corporation  as 
to  the  improper  construction  and  condition  of  the  road  before  the 
accident. 

"(a.)  The. statements  of  the  general  manager  to  the  plaintiff  were 
admissible  further  as  part  of  the  res  gestce^  it  being  his  duty  to- 
investigate  the  cause  of  this  disaster,  and  such  statements  being 
made  while  he  was  pursuing  his  inquiries. 

"  (3.)  The  grant  of  a  new  trial,  on  the  ground  that  such  evidence 
should  not  have  been  admitted,  was  erroneous. 

"  2.  This  court  is  not  bound  by  the  interpretation  of  the  common 
law  made  by  the  courts  of  Alabama,  although  the  injury  for  which 
soit  is  brought  occurred  in  that  State,  but  this  court  will  decide 
what  is  the  common  law.  As  to  the  construction  which  the  courts 
of  that  State  place  upon  its  own  statutes  or  other  local  laws  bear- 
ing upon  the  case,  this  court  will  follow  their  decision. 

"  (a.)  What  the  decisions  of  the  courts  of  Alabama  are  on  the 
question  of  the  liability  of  the  master  for  an  injury  done  to  one 
servant  by  the  negligence  of  another,  and  who  are  fellow-servants^ 
is  left  in  some  doubt. 

"  3.  A  fellow-servant  is  one  employed  about  the  same  work  with 
the  servant  injured  and  whose  negligence  caused  the  injury  to  the 
servant  complaining. 

"4.  If  a  railroad  company  knows  of  the  improper  construction  of 
its  road-bed,  and  that  the  cross-ties  and  other  superstructure  are 
rotten,  and  if  the  company  fails  to  make  suitable  repairs,  this  i& 
negligence  on  its  part,  and  it  will  be  liable  for  any  injury  that  might 
occur  on  that  account  to  any  one,  whether  a  servant  of  the  cor- 
poration or  not,  notwithstanding  that  the  failure  to  repair  was 
owing  to  the  negligence  of  the  general  manager  and  superintendent 
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of  the  roady  or  the  road-master  or  section-boss.  If  the  unsound- 
ness of  the  roadway  be  known  to  the  officers  of  the  company  who 
are  charged  with  the  duty  of  repairing  it,  this  would  be  notice  to 
the  corporation. 

"5.  While  as  to  a  right  of  action  given  by  the  statutes  of  Ala« 
bama,  the  statute  of  limitations  of  that  State  might  apply  to  an 
action  brought  in  Georgia,  yet  where  a  right  of  action  arose  at 
common  law,  such  would  not  be  the  case,  but  the  statute  of  limi- 
tations of  the  place  where  suit  was  brought  would  govern. 

"  6.  While  in  one  part  of  the  charge  the  judge  erroneously  stated 
that  the  jury  would  be  authorized  to  reduce  the  damages  if  they 
saw  proper,  yet  in  other  portions  of  the  charge  this  inaccuracy  was 
corrected,  and  no  harm  resulted  from  it.'* 

Plaintiff  had  a  verdict  in  the  City  Court  of  Atlanta  for  $15,000. 
Defendant  moved  for  a  new  trial  on  twenty  grounds,  the  motion 
being  sustained  on  one  ground  only,  and  the  plaintiff  excepted. 
Defendant  filed  a  cross-bill  of  exceptions,  assigning  error  on  the 
refusal  to  grant  a  new  trial  upon  all  the  grounds  taken  in  the  motion. 
The  Supreme  Court  affirmed  the  judgment  in  refusing  to  grant  new 
trial  upon  the  grounds  taken  in  the  cross-bill  and  reversed  judgment 
on  main  bill  of  exceptions. 

ENGINEER  RUNNING  TRAIN  INTO  WASHOUT  — ACT 
OF  GOD  —  RAILROAD  NOT  LIABLE  —  PRACTICE  —STRUCK 
JURY  —  EVIDENCE  —  INSTRUCTION.  —  In  CENTRAL  R.  R. 
<ft  BANKING  CO.  v.  KENT,  87  Ga.  402  (March  Term,  iSgi),  engineer 
injured  by  train  running  into  washout,  judgment  for  plaintiff  in  the 
Bibb  Superior  Court  was  reversed.  The  grounds  of  reversal  are 
stated  in  the  official  svllabus  as  follows: 

*'  I.  A  railroad  company  which  has  performed  the  duty  of 
inspecting  and  keeping  in  safe  condition  its  tracks  and  road-bed 
with  that  degree  of  diligence  which  the  law  requires  of  it,  is  not 
liable  in  damages  to  one  of  its  engineers  for  injuries  occasioned  by 
running  his  engine  into  a  washout  or  chasm  caused  by  a  sudden, 
most  violent  and  unprecedented  rainfall,  such  as  the  oldest  tnhabi. 
tants  of  the  neighborhood  had  never  before  witnessed,  the  calamity 
being  directly  attributable  to  the  act  of  God,  for  which  no  indi- 
vidual  or  corporation  is  ever  held  responsible. 

"  2.  After  a  jury  has  been  stricken  to  try  a  cause,  it  is  not  error 
to  refuse  to  allowa  restriking  because  counsel  for  one  of  the  parties 
simply  states  in  his  place  that  he  had  by  oversight  left  on  the  jury  a 
man  who,  for  reasons  alleged,  would,  in  his  opinion,  be  partial  and 
prejudiced  against  his  client,  it  not  appearing  that  even  if  these 
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things  were  true,  any  diligence  had  been  shown  to  ascertain  the 
same,  or  that  they  might  not  easily  have  been  known  by  proper  and 
timely  inquiry. 

"  3.  Upon  the  trial  of  an  action  for  personal  injuries  against  a 
railroad  company  by  one  of  its  engineers,  after  admitting  evidence 
tending  to  show  that  such  engineer  was  experienced  and  reliable,  it 
was  error  to  charge  that,  as  throwing  light  on  the  question  whether 
or  not  he  was  to  blame,  the  jury  might  consider  his  character  as  an 
experienced  and  reliable  engineer,  if  such  character  had  been  shown 
by  the  testimony,  the  evidence  mentioned  not  being  relevant  upon 
this  particular  issue. 

"  4.  Whether  or  not  an  engineer  exercised  proper  diligence  in 
looking  out  for  defects  in  the  track,  is  a  question  for  the  jury,  in 
determining  which  they  should  take  into  consideration  the  various 
other  duties  which  he  was  required  to  perform  in  managing  and 
running  his  engine*  the  state  of  the  weather,  and  ail  other  pertinent 
facts  shown  by  the  testimony. 

"  5.  When,  in  its  charge,  the  court  mentions  and  emphasizes  a 
certain  issue,  and  informs  the  jury  that  the  pressure  of  the  case  is 
upon  that  issue,  it  should  be  careful  not  to  use  in  this  connection 
language  which  may  confine  the  jury,  in  the  determination  of  this 
important  issue,  to  a  portion  only  of  the  facts  and  circumstances 
pertinent  thereto,  but  on  the  contrary,  should  so  frame  its  instruc- 
tions that  they  may,  in  arriving  at  the  truth,  have  in  mind  and  give 
proper  weight  to  the  theories  of  both  sides,  and  the  proof  ofifered  in 
support  thereof.  Hence,  where  the  court,  in  charging  upon  a  vital 
question,  as  above  set  forth,  calls  attention  in  detail  to  particular 
facts  favorable  to  one  side,  it  would  be  better  to  call  attention  in 
like  manner  to  the  facts  favorable  to  the  other  side,  instead  of  using, 
as  to  them,  general  terms  which,  however  intelligible  to  a  trained 
legal  mind,  may  not  impress  as  intended  the  minds  of  jurors,  who 
are  non-professional  men."     (Bleckley,  Ch.  J.,  dissented,) 

A  subsequent  appeal  in  the  Kent  case  resulted  in  verdict  for 
plaintiff  being  set  aside  and  the  case  dismissed.     See  91  Ga.  687. 

In  Central  R,  R.  &  Banking  Co.  v,  Kent,  91  Ga.  687  {March 
Term^  ifyj)^  engineer  injured  by  running  locomotive  into  a  washout, 
the  official  syllabus  (point  i)  says:  "  This  case  has  already  been 
twice  before  this  court.  According  to  the  opinion  of  the  majority 
of  the  court  when  it  was  decided  the  last  time,  there  should  not, 
upon  the  actual  merits  of  the  case,  have  been  any  recovery  against 
the  railroad  company.  A  third  verdict  having  been  rendered  in 
favor  of  the  plaintiff  below  upon  substantially  the  same  facts,  it 
must  be  set  aside;  and  as  it  is  manifest,  in  view  of  the  repeated 
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trials  which  have  taken  place,  that  the  plaintiff  can  never  show  a 
materially  different  state  of  facts,  direction  is  given  that  the  case 
be  dismissed." 

See  also  former  appeal  in  the  Kent  case,  84  Ga.  351. 

In  Central  R.  R.  Co.  v.  Kent,  84  Ga.  351  (February ^  1^90)^ 
engineer  injured  by  his  engine  being  precipitated  into  an  open  exca- 
vation in  the  road,  caused  by  giving  away  of  the  embankment  of 
earth  on  which  the  track  was  laid,  caused  by  alleged  washout,  judg- 
ment for  plaintiff  in  the  Bibb  Superior  Court  was  reversed,  on  the 
ground,  among  others,  that  the  question  whether  the  company  was 
negligent  in  not  knowing  of  the  washout,  so  as  to  have  given  plain- 
tiff due  notice  thereof,  should  have  been  submitted  to  the  jury. 

ENGINEER  KILLED  IN  COLLISION  BETWEEN  ENGINE 
AND  BOX  CARS  —  CONTRIBUTORY  NEGLIGENCE.  —  In 
EAST  TENNESSEE,  VIRGINIA  &  GEORGIA  R'Y  CO.  v.  KANE, 
92  Ga.  187  (1893),  engineer  killed  in  collision  between  engine  and 
certain  box  cars  standing  upon  a  side  track,  judgment  for  plaintiff 
in  the  City  Court  of  Macon  was  reversed^  for  several  errors  on  the 
trial  and  also  contributory  negligence  of  deceased.  Among  the 
several  rulings  of  the  court,  as  shown  in  the  official  syllabus,  are 
the  following: 

"  6.  The  mere  fact  that  a  railroad  company  fails  to  recover  from 
a  discharged  employee  a  key  which  controls  the  turning  of  a  switch, 
is  not  of  itself  sufficient  to. make  the  company  liable  for  the  criminal 
act  of  such  employee  in  maliciously  misplacing  a  switch  for  the 
purpose  of  wrecking  a  train.  The  company  is  not  bound  to  antici- 
pate that,  purely  out  of  revenge  for  his  .discharge,  a  former  employee 
might  secretly  commit  so  heinous  a  crime  against  it  and  the  public. 
Nor  is  the  company  bound  to  exercise  constant  vigilance  to  prevent 
all  persons  whatsoever  not  in  its  employ  from  having  the  means  or 
opportunity  of  tampering  with  its  switches  or  its  tracks.  Whether 
or  not  in  any  particular  case  the  company  exercised  the  proper 
degree  of  care  in  protecting  its  switches  from  interference,  is  a 
question  for  the  jury,  in  determining  which  they  may  look  to  the 
evidence  to  ascertain  if  there  was  any  reason  for  the  company  to 
apprehend  such  interference,  and  if  so,  whether  under  all  the  cir- 
cumstances, it  used  due  diligence  in  endeavoring  to  prevent  the 
same.  In  its  charge  to  the  jury,  the  court  should  not  state  or 
assume  that  a  given  state  of  facts  would  show  negligence  on  the 
part  of  the  company  in  the  respect  indicated.  [Citing  Keeley  v. 
Erie  R'y  Co.,  47  How.  Pr.  (N.  Y.)  256.] 

"8.  According  to  the  undisputed  facts,  the  plaintiff's  husband 
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i¥as  guilty  of  negligence  in  running  his  train  in  violation  of  the  rules 
of  the  company,  of  which  he  had  knowledge,  and  which  he  had 
agreed,  upon  entering  its  employment,  to  obey.  For  this  reason, 
and  because  of  errors  committed  by  the  court,  there  should  be  a 
new  trial;  and  if,  upon  the  next  hearing,  the  evidence  is  substan- 
tially the  same,  there  should  be  a  verdict  for  the  defendant." 

ENGINEER  KILLED  IN  COLLISION  OF  HIS  TRAIN  WITH 
CARS  STANDING  ON  SIDE  TRACK  — NEGLIGENT  SWITCH- 
ING  —  RULES  —  SCHEDULE  —  RAILROAD  LIABLE.  —  In 
WESTERN  &  ATLANTIC  R.  R.  CO.  V.  BU8SEY  ET  AL.(BY  Next 
Friend),  95  Ga.  584  (October  Term^  ^^94)^  engineer  killed  in  collision, 
judgment  for  plaintiffs  in  the  City  Court  of  Atlanta  for  $6,000  was 
/iffirrmd.     The  syllabus  by  the  court  states  the  case  as  follows: 

'•  I.  Where  under  the  provisions  of  section  3893  et  seq.  of  the 
Code,  depositions  of  a  witness  are  taken  for  use  in  a  cause  then 
pending,  at  the  trial  of  such  cause  the  depositions  so  taken  may, 
in  the  discretion  of  the  court,  be  read  in  evidence  notwithstanding 
the  presence  of  the  witness  at  the  trial. 

"  2.  Rules  prescribed  by  railroad  companies  for  the  government 
and  direction  of  their  employees  in  the  discharge  of  their  duties, 
and  for  the  non-observance  of  which  an  employee  forfeits  a  right  of 
recovery  which  otherwise  would  accrue  to  him,  are  to  be  strictly 
construed  against  the  company,  and  will  not  by  implication  be 
extended  beyond  their  clear  and  obvious  meaning. 

*'  3.  Although  a  rule  of  the  defendant  railroad  company  pro- 
hibited the  running  of  its  trains  above  a  certain  rate  of  speed  at  a 
given  switch  point,  it  was  not  error  to  refuse  a  request  to  charge 
that  it  was  the  duty  of  the  engineer  to  '  slacken  '  the  speed  of  the 
train  at  such  point;  the  request  leaving  out  of  consideration  the 
rate  of  speed  at  which  the  train  in  question  was  actually  being  run 
at  such  given  point  at  the  time  the  collision  occurred  which  resulted 
in  the  injury  complained  of. 

"  4.  Notwithstanding  a  rule  of  the  defendant  company  requiring 
all  trains  to  stop  at  schedule  meeting  and  passing  points,  the  court 
did  not  err  in  refusing  a  request  to  charge  that  it  was  the  duty  of 
the  engineer  to  stop  his  train  at  the  point  where  the  collision 
occurred,  it  not  appearing  that  the  same  was  either  a  schedule 
meeting  or  passing  point.  Nor  did  the  court  err  in  charging  the 
jury  that  the  engineer  under  such  rule  could  pass  other  than  schedule 
meeting  and  passing  points  '  at  such  rate  of  speed  as  common 
prudence  dictated  as  safe.' 

"  5.  Where  a  rule  of  the  company  enjoined  upon  a  co-employee  of 


158  14  AMERICAN  Negligence  Cases. 

the  plaintiff  the  performance  of  a  particular  duty,  such  co-employee 
was  bound  to  exercise  ordinary  care  in  the  discharge  of  that  duty; 
and  it  is  not  cause  for  reversal  that  the  court  charged  the  jury,  that 
if  such  co-employee  failed  to  exercise  ordinary  care  in  discharging 
such  duty,  they  '  ought  to  find  the  defendant  company  negligent  in 
that  regard.' 

*'  6.  A  special  bulletin  order  regulating  the  speed  of  trains  when 
passing  certain  particular  switch  points  designated  therein,  has  no 
application  to  switch  points  generally;  and  in  the  absence  of  evi- 
dence showing  that  the  point  at  which  the  disaster  occurred  was  of 
the  particular  class  of  switch  points  embraced  within  the  terms  of 
such  order,  the  court  did  not  err  in  charging  the  jury  that  this  order 
could  have  no  application  to  the  point  in  question. 

•*  7.  Where  a  special  order  of  the  company  prohibited  the  running 
of  trains  at  a  greater  rate  of  speed  than  twenty  miles  per  hour  at  a 
given  switch  point,  the  court  did  not  err  in  charging  the  jury  as 
follows:  'If  [the  engineer]  was  not  running  faster  than  twenty 
miles  per  hour  when  he  passed  the  switch,  you  ought  to  find  that 
he  did  not  violate  the  bulletin  order  mentioned,  even  though  he  ran* 
faster  than  that  at  a  point  further  back  on  the  track.* 

•*  8.  Where  a  rule  of  the  company  prohibited  generally  the  use 
of  intoxicating  liquors  by  its  officers  and  employees,  the  use  thereof 
by  an  employee  who  sues  for  personal  injuries  would  not  defeat  a 
recovery,  unless  such  use  contributed  in  some  appreciable  degree 
to  producing  the  injury  sustained.  That  the  violation  of  such  rule 
might  have  done  so,  if  it  did  not  in  fact  so  contribute,  would  not 
defeat  a  recovery.  The  court  therefore  properly  charged  the  jury,. 
*  that  if  such  employeie  violated  the  rule  in  question,  the  presump- 
tion would  arise  that  such  violation  contributed  to  produce  the 
collision,  and  the  burden  of  proof  was  on  him  to  show  that  it  did 
not  so  contribute,  directly  or  indirectly.' 

**  9.  The  charge  of  the  court  upon  the  measure  of  damages  and 
upon  the  rules  for  computing  the  same,  was  in  the  main  correct; 
and  that  the  trial  judge  omitted  to  inform  the  jury  that  in  the 
annuity  table  there  were  two  columns,  one  designed  for  computing^ 
interest  at  six,  and  the  other  at  seven  per  cent,  is  no  cause  for  the 
reversal  of  a  judgment  refusing  a  new  trial,  it  appearing  that  the 
amount  of  damages  recovered  is  not  at  all  excessive,  and  clearly 
within  the  sum  to  which  the  plaintiff  would  be  entitled  if  computed 
under  either  rate  per  cent. 

**  10.  The  charge  of  the  court,  as  a  whole,  was  full,  fair,  and,  in 
all  essential  respects,  free  from  error;  the  verdict,  upon  careful 
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review  of  the  evidence  is  fully  warranted,  and,  having  been  approved 
by  the  presiding  judge,  will  not  be  disturbed." 

The  facts  in  the  Bussey  case  were  as  follows:  **  Mrs.  Bussey 
sued  the  defendant  company  for  damages  because  of  the  homicide 
of  her  husband,  alleged,  in  substance,  to  have  been  caused  by  the 
negligence  of  the  agents  of  the  defendant  in  turning  one  of  its 
switches  to  a  side-track  upon  which  one  of  the  trains  of  the  com- 
pany was  standing,  and  in  so  leaving  the  switch  as  that  when  the 
train  upon  which  her  husband  was  the  engineer  was  due  arrived  at 
that  place,  his  engine  took  the  side-track  and  collided  with  the  train 
thereon;  and  because  the  defendant  was  further  negligent  in  that, 
it  being  dark  at  the  time  of  the  collision,  its  servants  gave  no  warn- 
iQgt  by  switch  lights  or  otherwise,  of  the  condition  of  the  switch. 
The  declaration  further  alleged  that  the  engineer  who  was  injured 
was  free  from  fault.  The  original  plaintiff  having  died  pending  the 
action,  the  present  plaintiffs,  who  were  the  children  of  herself  and 
her  deceased  husband,  were  made  parties  plaintiff  by  their  next 
friend.  Upon  the  trial  of  the  case,  many  questions  of  fact  and  law 
arose  which  involved  the  interpretation  and  application  of  certain 
rules  adopted  by  the  railroad  company  for  the  government  of  its 
employees."  *  *  ♦  xhe  foregoing  syllabus  sufficiently  states, 
the  points  decided. 


PITTS  V.  FLORIDA  CENTRAL  &  PENINSULAR 

RAILROAD  COMPANY. 

Supreme  Courts  Georgiay  March^  iSp6. 

[Reported  in  98  Ga.  655.] 

FIREMAN  THROWN  FROM  ENGINE  BY  SUDDEN  RELEASE  OF  BRAKES 
—  DEFECTIVE  APPLIANCE  —  KNOWLEDGE  OF  DEFECT  —  PRAC- 
TICE— ERRONEOUS  NONSUIT.  —  Where  an  action  is  brought  against 
a  railroad  company  by  one  of  its  employees  for  personal  injuries  alleged  to 
have  resulted  from  the  negligence  of  the  former  in  furnishing  for  the  use 
of  the  latter  defective  machinery  and  appliances,  in  the  use  of  which,  with- 
out fault  on  the  part  of  the  latter,  he  was  injured,  and  a  motion  for  a  non- 
suit  is  made  at  the  close  of  the  plaintif!*s  case  upon  the  sole  ground  that, 
admitting  the  defendant's  negligence,  the  defect  complained  of  was  so- 
apparent  and  the  use  of  the  appliance  so  manifestly  dangerous  as  that  the 
plaintiff  knew,  or  by  the  exercise  of  ordinary  diligence  could  have  known, 
not  only  of  its  existence,  but  of  the  danger  attendant  upon  its  use,  and  was- 
consequently  himself  guilty  of  contributory  negligence  in  continuing  the 
use  of  such  appliance,  in  determining  whether  the  nonsuit  moved  should 
be  awarded,  knowledge  of  the  defect  and  of  the  dangerous  character  of  the- 
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appliance  are  both  necessary  considerations;  and  even  though  it  might 
appear  that  the  defect  was  known  to  the  employee,  a  nonsuit  should  not  be 
awarded,  unless  it  further  appeared  either  that  the  plaintiff  actually  knew 
that  the  continued  use  of  the  defective  appliance  was  dangerous,  or  that  the 
defect  complained  of  rendered  the  use  of  the  appliance  so  obviously  dan- 
gerous as  that  a  person  of  his  intelligence  and  understanding  could  readily 
perceive  the  danger.  If  in  such  case,  upon  the  question  of  notice,  whether 
actual  or  imputed,  either  as  to  the  defect  or  the  dangerous  character  of  the 
defective  appliance,  the  evidence  be  in  conflict  or  inferences  therefrom 
may  be  drawn  favorable  to  the  plaintiff,  non-liability  of  the  defendant  can. 
not  be  adjudged  as  matter  of  law. 

:2.  If  upon  the  conclusion  of  the  argument  of  a  motion  for  a  nonsuit  the  plaintiff 
so  amends  his  declaration  as  that  the  facts,  newly  alleged,  if  proven,  would 
entitle  him  to  recover,  it  is  error  for  the  presiding  judge  either  to  refuse  a 
motion  by  the  plaintiff  to  reopen  the  case  to  allow  the  submission  of  addi- 
tional  evidence  in  support  of  the  amendment,  or  to  impose  upon  the  plain- 
tiff as  a  condition  to  the  grant  of  such  a  motion  that  he  shall  not  himself  be 
further  sworn  as  a  witness,  and  this  is  true,  even  though  he  had  previously 
deposed  to  facts  in  apparent  conflict  with  the  facts  alleged  in  the  amend- 
ment  to  the  declaration.  The  right  to  introduce  competent  evidence,  from 
whatever  source  it  may  come,  which  will  prevail  against  a  motion  for  a 
nonsuit,  is  a  substantial  right  of  the  plaintiff  and  should  not  be  denied  by 
the  court  (i). 

Simmons,  Ch.  J.,  concurring.  —  Upon  the  merits  of  the  case  as  it  stood  when  the 
evidence  closed,  it  would  have  been  proper  to  grant  a  nonsuit;  but  the 
court,  after  permitting  the  plaintiff  to  amend  his  declaration,  erred  in 

I.  On  this  point  the  court  said:  **  This        The  court  also  stated  the  English 

<doetrine  was  recognized  in  the  case  of  rule  in  the  case  of  The  King  v.  Teal, 

McColgan  i/.  McKay,  25  Ga.  632.     In  et  al,,   11    East,   307,   311   (1809),   the 

that  case  after  the  plaintiff  had  closed,  question  being  as  to  whether  one  who 

the  defendant  moved  a  nonsuit  which  admits  himself  to  be  an  infidel  is  dis- 

was  granted.    The  plaintiff  moved  to  qualified  from  giving  evidence,  where 

be  allowed  to  open  his  case  and  submit  Lord  Ellenborough  said:    **  An  infidel 

other   evidence,   the    effect    of  which  cannot    admit    the    obligation  of   an 

would  have  saved  a  nonsuit;  this  was  oath  at  all,  and  cannot  therefore  give 

refused  by  the  court  and  the  plaintiff's  evidence    under    the    sanction    of   it 

cause  dismissed.     This  judgment  was  (Curtiss  v.  Strong,  4  Day,   51).     But 

reversed,   and  Benning,  J.,  speaking  though  a  person  may  be  proven,  on  his 

for  the  court,  says:    *  It  is  almost  a  own  showing,  or  by  other  evidence,  to 

matter  of  course  to  let  in  evidence  upon  have  forsworn  himself  as  to  a  particu- 

a  point  to  save  a  nonsuit.    The  prac-  lar  fact,  it  does  not  follow  that  he  can 

tice  is  commended  by  every  considera-  never  afterwards  feel  the  obligation  of 

tion  of  expediency.'     In  a  later  case,  an  oath;  though  it  may  be  a  good  rea- 

Parker    v.    Fulton   Loan   &   Building  son  for  a  jury,  if  satisfied  that  he  had 

Ass'n,  42  Ga.  456,  this  court  approved  sworn  falsely  on  the  particular  point, 

the  doctrine  of  the  case  last  above  re-  to  discredit  his  evidence  altogether, 

ferred  to,  and  again  reversed  the  trial  But  still  that  would  not  warrant  the 

judge  for  refusing  to  open  the  case  to  rejection  of  the  evidence  by  the  judge; 

receive  evidence  the  effect  of  which  it  only  goes  to  the  credit  of  the  witness, 

would  have  saved  a  nonsuit."  on  which  the  jury  are  to  decide." 
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refusing  to  reopen  the  case  in  order  to  allow  him  to  prove  by  his  own  testi- 
mony the  allegations  of  the  amendment,  the  credibility  of  the  witness  being 
for  the  jury  and  not  for  the  judge. 

1.UMPKIN,  J.,  dissenting,  —  i.  It  plainly  appearing  from  the  plaintiff's  evidence  as 
a  witness  in  his  own  behalf,  that  before  receiving  the  injuries  complained 
of  in  his  declaration,  and  which  resulted  from  the  defective  condition  of 
the  engine  upon  which  he  was  at  work,  he  knew  of  the  existence  of  the 
defects,  and  also  knew  —  or,  in  the  exercise  of  ordinary  diligence,  ought 
to  have  known  —  of  the  danger  attendant  thereon,  that  he  nevertheless 
remained  in  the  service  of  the  company,  and  that  his  so  doing  was  in  no 
way  attributable  to  any  promise  or  agreement  to  have  the  engine  repaired, 
it  was  clearly  a  case  for  the  granting  of  a  nonsuit 

-2.  When  it  became  apparent  to  the  plaintiff,  after  the  evidence  had  been  closed, 
that  a  nonsuit  would  be  granted,  and  he  thereupon  filed  an  amendment  to 
his  declaration,  the  allegations  of  which  were  palpably  at  variance  in  vitally 
important  particulars  with  what  he  had  already  sworn  as  a  witness  with 
reference  to  matters  concerning  which  he  could  not  be  mistaken,  the  court 
did  not  err  in  refusing  to  allow  him  to  again  take  the  stand  for  the  purpose 
of  "proving**  the  allegations  of  the  amendment,  and  thus  changing  the 
entire  character  of  his  case,  and  putting  himself  in  the  attitude  of  swearing 
falsely  in  order  lo  save  a  failing  cause. 
{Syllabus  by  the  court,) 

Appeal  from  judgment  of  nonsuit  in  the  City  Court  of  Savan- 
«iah.    Judgment  reversed. 

Pitts  sued  the  railway  company  for  personal  injuries  sustained 
4>y  him  while  in  its  employment  as  a  fireman  on  a  locomotive. 
He  was  nonsuited ;  to  which  ruling,  and  to  the  refusal  of  the 
<ourt  to  permit  him  to  testify  in  support  of  an  amendment  he 
made  at  the  trial,  he  excepted.  The  declaration  alleged  that  the 
company  negligently  permitted  the  engine  on  which  he  was 
employed  to  become  unsafe,  in  that  the  drawbar  or  coupling 
necessary  to  connect  the  tender  to  the  engine  had,  from  long 
and  constant  use  and  inattention,  become  worn,  defective  and 
insufficient;  whereby  the  space  between  the  tender  and  the 
^engine  became  so  great  that  when  the  engine  was  stopped  or 
started  the  tender  was  propelled  and  driven  with  great  force 
against  the  chafing  iron  of  the  engine  itself ;  and  that  on  Sep- 
tember 30,  1894,  while  he  was  performing  his  duties  without 
fault  and  in  the  exercise  of  ordinary  and  reasonable  diligence, 
landing  upon  the  apron  of  the  engine,  the  engineer  suddenly 
and  without  warning  applied  and  released  the  brakes,  and  by 
reason  of  the  defective  drawbar  or  coupling  the  tender  was  thrown 
ivith  great  force  against  the  engine,  knocking  the  iron  apron 
from  beneath  plaintiff's  feet,  and  hurling  him  backward  from 

Che  engine  to  the  ground. 
Vol.  XIV  — n 
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At  the  trial  plaintiff  introduced  two  witnesses  whose  testimony 
tended  to  show,  in  brief,  that  there  should  be  little  or  no  space 
between  the  tender  and  the  engine  proper;  that  where  such  space 
exists  it  is  covered  by  a  flat  piece  of  iron  called  an  apron,  which, 
if  the  floor  of  the  tender  be  higher  than  that  of  the  engine  proper, 
should  be  somewhat  curved  to  prevent  it  being  knocked  upward 
by  any  sudden  movement ;  and  that  the  engine  is  in  unsafe  con- 
dition with   such  space  between  it  and  the  tender.     Plaintiff 
testified  that  at  the  time  of  the  injury  the  engine  was  moving 
four  or  five  miles  an  hour  at  night.     It  was  a  shifting  engine. 
He  had  been  employed  thereon  but  a  short  time,  more  than  a 
week,  about  fifteen  days.     He  was  standing  on  the  apron  in 
order  to  get  open  the  door  of  the  fire-box,  when  the  apron  flew 
up  and  knocked  him  backward  from  the  engine  to  the  ground* 
producing  the  injuries  complained  of.     The  floor  of  the  tender 
was  an  inch  or  an  inch  and  a  half  higher  than  that  of  the  engine 
proper,  and  the  apron  was  what  he  would  call  flat,  almost  so. 
He  is  not  a  machinist,  and  does  not  understand  the  machinery 
of  an  engine.    One  or  two  days  before  he  was  hurt  he  saw  the 
space  between  the  engine  and  the  tender  (which  he  estimated  to 
be  three  or  four  inches) ;  when  Crowley,  the  foreman,  and  Burton, 
the  master-mechanic  of  the  company,  were  coming  over  on  this 
engine  Burton  raised  up  the  apron  and  then  told  Crowley  to  take 
the  engine  in,  repair  it  by  taking  up  the  slack,  and  have  the 
boiler  washed  out.     Plaintiff  expected  every  day  that  the  engine 
would  be  taken  in  and  repaired.     He  could  not  open  the  door  of 
the  fire-box  without  standing  where  he  stood  on  the  apron.     The 
whole  cause  of  the  injury  was  the  slack  between  the  tender  and 
engine,  the  knocking  up  of  the  apron.     He  had  been  firing  an 
engine  about  a  year;  had  been  thrown  around  one  off  and  on, 
but  not  as  a  fireman,  since  1882.     He  did  not  know  the  slack 
between  the  engine  and  tender  was  dangerous  until  he  was  hurt. 
He  never  saw  the  apron  fly  up  before  his  injury;  does  not  say  it 
did  not  fly  up.     The  reason  he  did  not  see  it  fly  up  was  he  paid 
no  attention  to  it.     He  did  not  consider  it  dangerous,  but  after 
Crowley  and  Burton  spoke  of  it  he  noticed  it  so  as  to  learn  all 
he  could  about  machinery.     He  did  not  quit  the  road  when  he 
noticed  it ;  wanted  to  stick  to  his  job;  had  a  family  to  support ; 
does  not  think  he  would  have  quit  on  account  of  this  space ;  did 
not  know  of  any  danger  on  account  of  it ;  did  not  think  it  would 
hurt  a  man.     The  promise  to  repair  did  not  induce  him  to  stay 
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on  the  engine ;  he  stayed  to  make  a  living.  What  Burton  told 
Crowley  had  nothing  to  do  with  his  staying  there,  for  he  did  not 
know  of  the  danger  of  the  drawbar;  could  not  tell  anything 
about  the  matter.  One  could  see  the  slack  if  on  the  ground, 
and  notice  it  when  a  coupling  was  made ;  but  he  was  looking  out 
for  signals  and  did  not  watch  the  fireboard.  He  saw  this  same 
engine  after  the  injury;  the  slack  had  been  taken  up,  and  was 
nearly  tight ;  it  had  been  repaired,  and  there  was  no  play  between 
tender  and  engine. 

The  amendment  which  was  offered  and  allowed,  alleged  that 
about  September  28,  1894,  while  plaintiff  was  employed  as  fire- 
man, Crowley  the  foreman,  and  Burton  the  master-mechanic  of 
defendant,  being  on  said  engine,  stated  in  plaintiff's  presence, 
while  in  the  act  of  examining  the  engine,  that  it  must  be  repaired 
at  once ;  and  Burton  then  and  there  instructed  Crowley  to  have 
the  engine  repaired  by  taking  up  the  space  between  the  engine 
and  the  tender,  thus  curing  the  defects  herein  complained  of. 
Crowley  thereupon  said  he  would  at  the  earliest  moment  repair 
the  defects;  and  plaintiff,  believing  and  relying  upon  the  promise 
and  assurance  of  Burton  that  the  defect  would  be  repaired, 
remained  upon  the  engine  until  September  30,  when  he  was 
thrown  therefrom  by  reason  of  its  defective  condition,  sustaining 
the  injuries  complained  of.  While  he  was  not  aware  that  the 
defects  in  the  engine  were  dangerous,  until  after  his  injury,  yet 
had  he  known  of  the  dangerous  condition  caused  by  said  defects, 
he  would,  on  account  of  said  promise  and  assurance  of  Burton 
and  Crowley  that  the  defect  would  be  repaired,  have  remained 
on  the  engine  in  the  capacity  aforesaid.  From  the  time  of  said 
promise  and  assurance  to  the  date  of  the  injury,  he  of  right 
could  and  did  believe  that  defendant  would  have  the  engine 
repaired ;  but  defendant  disregarded  said  promise  and  assurance 
and  did  not  repair  the  engine,  but  allowed  it  to  remain  so 
defective,  etc. 

Plaintiff  then  offered  to  testify  to  the  facts  alleged  in  this 
amendment.  His  testimony  was  excluded  on  the  ground  that 
it  would  be  improper  to  allow  him  to  testify  further  on  these 
points,  the  court  offering  to  receive  such  testimony  from  any 
other  source. 

J.  G.  &  D.  H.  Clark,  for  plaintiff. 

Denmark,  Adams  &  Freeman,  for  defendant. 

Atkinson^  J.,  delivered  the  opinion  of  the  court  reversing  the 
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nonsuit,  in  which  SIMMONS,  Ch.  J.,  concurred,  the  points  of 
which  are  fully  stated  in  the  syllabus  by  the  court.  LuMPKiN,  J., 
dissented,  in  a  separate  opinion,  the  points  of  which  are  stated 
in  the  syllabus. 

FLAGMAN  INJURED  WHILE  COUPLING  CARS  TO  TRAIN 
—  SUDDEN  BACKING  OF  TRAIN  —  SIGNAL  —  MEASURE 
OF  DAMAGES  —  MORTALITY  TABLES  —  ERRONEOUS 
CHARGE. —In  FLORIDA  CENTRAL  &  PENINSULAR  R.  R. 
CO.  V.  BURNEY,  98  Ga.  i  (1895),  judgment  for  plaintiff  in  the 
Glynn  Superior  Court  was  reversed  for  misleading  and  incorrect 
instruction  as  to  use  of  mortality  and  annuity  tables.  The  facts  of 
the  case  are  as  follows:  Burney  was  employed  by  the  railroad 
company  as  a  flagman  and  car-coupler  upon  a  construction  train, 
and  was  injured  by  the  negligence,  as  he  claimed,  of  the  fireman  in 
running  back  a  part  of  the  train  suddenly  and  rapidly  against  him 
while  he  was  preparing  to  couple  it  to  the  other  part,  after  a  signal 
to  stop  had  been  given  and  before  a  signal  to  move  was  made; 
and,  as  he  further  claimed,  by  the  negligence  of  the  company  in 
allowing  the  engine  to  be  run  by  the  fireman  in  the  engineer's 
absence  by  permission  of  the  company.  The  injury  consisted  in 
the  crushing  of  plaintiff's  right  arm  (he  being  right-handed)  so  that 
it  became  practically  useless  for  work.  He  was  21  years  of  age,  in 
^ood  health,  and  earning  $1.45  per  day;  but  was  uneducated,  and 
was  rendered  unable  to  labor.  His  medical  expenses  were  $100. 
The  evidence  upon  the  issue  of  negligence  and  contributory  negli- 
gence was  conflcting.  The  jury  found  for  the  plaintiff  $12,108.33, 
and  the  company  moved  for  a  new  trial.  Before  decision  on  this 
motion,  plaintiff's  counsel  applied  for  leave  to  write  off  $3,108.33 
from  the  verdict.  This  was  granted  and  the  motion  for  new  trial 
was  overruled.  The  main  assignments  of  error  in  the  motion  are 
upon  instructions  given  by  the  judge  to  the  jury  as  to  the  use  of 
the  Carlisle  mortality  and  the  annuity  tables  in  evidence,  given  on 
the  authority  of  the  tables  appended  by  the  official. reporter  (J.  H. 
Lumpkin,  Esq.)  in  volume  70  of  the  Georgia  Reports.  See  70  Ga. 
343-848.  Crovatt  &  Whitfield  and  Denmark,  Adams  &  Freb- 
liAN,  appeared  for  plaintiff  in  error;  Frank  H.  Harris  and  Symmes 
&  Bennett,  for  defendant  in  error.  The  opinion  was  rendered  by 
Lumpkin,  J.,  the  points  decided  being  stated  in  the  official  syllabus 
to  the  report  as  follows: 

'*  I.  The  charge  of  the  court  as  to  the  methods  of  using  the  mor- 
tality and  annuity  tables  was  incorrect  and  misleading,  and  the 
«rror  thus  committed  was  not,  in  view  of  the  evidence  and  the 
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amount  of  the  verdict  rendered  in  the  present  case,  cared  by  allow- 
ing the  plaintiff  to  arbitrarily  write  off  a  portion  of  the  recovery. 

"2.  In  an  action  against  a  railroad  company  by  an  employee  for 
personal  injuries  alleged  to  have  been  occasioned  by  the  negligence 
of  a  co-employee,  no  presumption  of  negligence  arises  against  the 
company  until  the  plaintiff  has  affirmatively  shown  that  he  himself 
was  free  from  fault." 

Note  on  Annuity  and  Mortality  Tables  as  evidence  on  Question  of 

Damages. 

In  connection  with  the  preceding  case  of  Florida  Central  &  Peninsular  R.  R. 
Co.  V.  Barney,  98  Ga.  i,  the  following  note  may  be  of  interest  on  questiona 
relating  to  the  admissibility  of  Mortality  or  Mortuary  Tables  as  evidence  oa 
measure  of  damages  in  personal  injury  cases: 

Mortality  Tables,  —  In  70  Ga.  843-848,  there  is  a  valuable  appendix  on  MoR- 
TAUTY  Tables  showing  the  Carlisle,  Northampton  and  Actuaries  Mortality 
Tables,  together  with  the  Annuity  Table  based  on  the  Carlisle  Table,  which  the 
official  reporter  (J.  H.  Lumpkin,  Esq.)  collated  from  the  several  tabulations  by 
experts  and  also  from  Reese's  Manual,  and  Insurance  authorities. 

See  Central  R.  R.  v,  Harris,  76  Ga.  501  (1886),  a  crossing-accident  case,  where 
the  trial  court  charged  on  the  submission  of  the  several  annuity  tables  as  evi- 
dence on  the  question  of  damages,  particularly  calling  attention  to  the  mortality 
tables  given  in  70  Ga.  847. 

See  also  38  Ga.  409;  41  Ga.  223;  and  71  Ga.  446,  as  to  admissibility  of  mor> 
tality  tables  in  evidence. 

See  Crusselle  v.  Pugh,  67  G\x,  430  (1881),  as  to  use  of  tables  of  mortality  to 
base  expectation  of  life. 

See  also  Ga.  R.  R.  v.  Pittman,  73  Ga.  325  (1884),  for  instruction  as  to  use  of 
mortality  tables  on  question  of  damages. 

Carlisle  Table,  —  In  Central  R.  R.  Co.  r.  Crosby,  74  Ga.  737,  the  Carlisle 
Tables  were  held  admissible  as  evidence  bearing  on  the  measure  of  damages. 

Northampton  Tables,  —  In  Georgia  R.  R.  &  Banking  Co.  v.  Oaks,  52  Ga.  41a 
(1874),  it  was  held  that  it  was  proper  to  permit  the  Northampton  Tables  to  be 
pat  in  evidence  as  bearing  on  question  of  damages  in  action  for  homicide  of 
plaintiff's  intestate,  an  engineer  in  the  employ  of  the  railroad  company. 

Annuity  Tables,  —  Reese's  Manual  of  Annuity  Tables  held  admissible  aa 
evidence  on  question  of  damages,  in  Atlanta  &  West  Point  R.  R.  Co.  v,  Johnson^ 
66  Ga.  259  (i88t). 

In  Central  R.  R.  &  Banking  Co.  v.  Nash,  81  Ga.  580(1888),  it  was  held  that 
annuity  tables  were  properly  admitted  as  evidence  on  measure  of  damages. 

In  Florida  Central  &  Peninsular  R.  R.  Co.  v.  Burney,  98  Ga.  i,  the  court 
suggested  forms  for  instructions  relating  to  annuity  tables,  etc.,  which  are 
printed  in  the  official  report  (98  Ga.  6-14). 

Life  Tables,  —See  also  Central  R.  R.  v,  Thompson,  76  Ga.  770(1886),  injury 
to  alighting  passenger,  where  it  was  held  that  "  the  jury  is  not  confined  to  any 
Procrustean  rule  in  measuring  the  value  of  a  life.  The  life-tables  are  an  aid  to 
that  end.  but  age,  health,  habits,  and  the  money  one  is  making,  are  also  data 
from  which  a  conclusion  may  he  drawn." 

Tables  proved  to  have  been  used  by  life  insurance  companies  by  one  who  ha& 
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been  in  the  business  for  years,  though  not  claiming  io  be  an  expert  as  to  the 
tables,  are  admissible  to  show  the  probabilities  of  the  duration  of  life.  Central 
R.  R.  V.  Richards,  62  Ga.  306  (iSyq). 

In  Boswell  v.  Barnhart,  96  Ga.  521  (1895),  it  was  held  (as  per  paragraph  4  of 
the  headnote)  that  "  a  jury,  when  there  are  sufficient  facts  in  evidence  as  to  the 
age,  health,  physical  condition,  habits,  etc.,  of  a  given  person,  may  form  a 
reasonable  estimate  as  to  the  value  of  the  life  of  such  person,  without  resorting 
to  the  standard  mortality  tables  usually  introduced  in  evidence  in  cases  of  this 
kind  "  (action  for  death  of  convict  employee). 

FLAGMAN  INJURED  —  FALL  OF  STOVE  IN  CAR  — 
DERAILMENT  —  CONTRIBUTORY  NEGLIGENCE.  —  Iq 
ATLANTA  &  CHARLOTTE  AIR  LINE  R'Yv.  RAY,  70  Ga.  674  (/>^- 
ruary,  1883)^  flagman  injured  by  stove  falling  on  him  which  was  in 
car  which  was  derailed,  judgment  for  plaintiff  for  $6,500  in  the  City 
Court  of  Atlanta  was  reversed  tor  several  errors.  The  points  decided 
by  Crawford,  J.,  are  fully  stated  in  the  official  syllabus  to  the 
report,  as  follows: 

**  I.  The  object  of  §  3938  of  the  Code  in  limiting  the  service  of 
a  juror  to  four  weeks  in  any  one  year  is  two-fold;  first,  to  equalize 
the  burden  of  jury  duty;  and  second,  to  avoid  the  evil  of  *  profes- 
sional jurors; '  and  it  should  be  strictly  and  energetically  enforced 
for  those  purposes. 

**  (a.)  Although  a  juror  may  have  served  four  weeks  during  a 
term  of  court  which  began  in  December,  yet  he  would  not  thereby 
be  disqualified  from  another  week  of  service  in  the  succeeding  year, 
although  at  the  same  term,  which  continued  into  the  new  year.  The 
prohibition  is  against  service  for  more  than  four  weeks  in  a  year, 
which  means  a  calendar  year. 

"2.  On  the  trial  of  an  action  for  damages  by  an  employee  of  a 
railroad  against  the  company,  based  upon  the  insecure  fastening 
of  a  stove  in  one  of  its  cars,  resulting  in  damage  to  the  plaintiff,  it 
was  not  error  against  the  defendant  to  charge  that  it  was  not  liable 
unless  it  '  knew  or  should  have  had  reason  to  know  '  that  the  stove 
was  in  an  unsafe  condition. 

**  (a.)  The  duty  rested  on  the  company  to  properly  select  and 
superintend  its  operatives,  its  machinery,  appliances  and  appoint- 
ments of  every  sort  used  in  its  business.  It  was  a  guarantor  that 
all  reasonable  and  proper  care  had  been  and  should  be  exercised  in 
the  performance  of  those  duties,  and  its  liabilities  should  be  limited 
to  a  failure  to  meet  its  obligations  in  this  respect. 

'*  3.  If  it  was  the  duty  of  a  flagman  to  make  fires  in  the  stove  on 
one  of  the  cars  of  a  railroad  company,  which  he  did;  and  if  there 
was  a  defect  in  the  manner  in  which  the  stove  was  fastened,  such 
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as  to  make  it  unsafe  to  build  a  fire  therein  on  account  of  the  dangers 
incident  to  railroad  traveling;  and  this  was  such  an  open  and  patent 
defect  as  he  could  easily  have  seen,  but  on  account  of  his  own  neg- 
ligence he  carelessly  overlooked  it  and  failed  to  report  it  that  it 
might  be  remedied,  then  he  was  guilty  of  contributing,  by  his  own 
negligence  and  carelessness,  to  the  injury  which  he  received,  and 
was  not,  therefore,  entitled  to  recover. 

"  4.  A  flagman  on  a  railroad  whose  place  was  in  the  rear  car 
when  in  motion  but  who  had  duties  which,  on  occasion,  might  call 
him  to  other  parts  of  the  train,  having  brought  suit  against  the 
railroad  company  for  an  injury  received  while  he  was  in  another 
portion  of  the  train,  resulting  from  the  overturning  of  a  stove  in 
the  car  where  he  was,  it  was  necessary  for  him  to  show  affirmatively 
that,  at  the  time  he  was  hurt,  his  duty  required  him  to  be  at  the 
place  where  the  injury  occurred. 

"  (a.)  That,  by  reason  of  the  shock  or  the  lapse  of  time,  the 
plaintiff  has  lost  the  memory  which  would  enable  him  to  establish 
this  fact,  is  his  misfortune,  but  does  not  vary  the  law." 

MINOR  EMPLOYEE,  A  TRAIN-HAND  IN  EMPLOY  OF 
ONE  RAILROAD  COMPANY,  RIDING  ON  TOP  OF  CAR, 
KNOCKED  OFF  AND  KILLED  WHILE  PASSING  UNDER  A 
BRIDGE  CROSSING  THE  TRACK  OF  ANOTHER  RAILROAD 
—  PLEADING  AND  PRACTICE  ^STARE DECISIS— hME^^D^ 
MENT  —  LIABILITY  OF  RAILROAD  OWNING  TRACK.  —  In 
ELLISON  V.  GEORGIA  R.  R.  CO.  (AND  VICE  Versa),  87  Ga.  691 
{October  Term^  ^^9^)^  appeals  by  both  parties  in  action  brought  in 
the  Fulton  Superior  Court  by  Mrs.  Ellison  against  the  railroad 
company,  the  declaration  alleged,  in  substance,  as  follows:  On 
Dcember  21,  1887,  Morgan  Ellison,  her  son,  seventeen  years  old, 
without  either  wife  or  child,  and  who  contributed  to  her  support, 
was  in  the  employment  of  the  Central  Railroad  and  Banking  Com- 
pany as  a  train-hand,  and  on  the  night  of  that  day,  in  the  proper 
exercise  of  his  duties,  was  riding  on  the  top  of  a  freight-train  of  the 
Central  railroad  on  the  track  of  the  Georgia  railroad,  and  was  in 
his  proper  place  on  the  train  where  he  had  been  ordered  to  go  by 
the  conductor  of  the  train.  While  the  train  was  passing  under  a 
bridge  at  a  crossing  over  the  Georgia  railroad  track  of  a  street  in 
Atlanta,  her  son  was  knocked  off  the  train  by  the  bridge  and  killed. 
At  the  time  of  the  accident  he  was  rightfully  and  legally  upon  the 
right  of  way  of  the  Georgia  railroad  and  with  the  consent  of  the 
defendant,  and  the  Central  railroad  was  rightfully  using  the  track 
of  the  Georgia  for  shifting  its  trains  within  the  city,  by  virtue  of  an 
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arrangement  between  the  two  railroad  companies  that  the  CentraB 
should  so  use  the  track  and  other  tracks  of  the  Georgia  for  sucb 
purposes,  and  the  same  was  done  with  the  license,  knowledge,  per- 
mission and  consent  of  the  Georgia,  and  in  accordance  with  the 
long  standing  custom  so  to  do.  The  train  in  question  went  upoi^ 
the  track  of  the  Georgia  for  the  purpose  of  transferring  freight  cars- 
from  the  Central's  track  to  a  point  in  the  city  on  the  track  of  the 
Georgia.  The  night  was  extremely  dark  and  her  son  entirely  unable 
to  see  the  bridge;  and  it  was  windy  and  cold,  and  defendant  was- 
negligent  in  that  it  had  placed  no  lights  or  other  signals  at  or  near 
the  bridge  as,  according  to  reason  and  prudence,  it  should  have 
done.  It  knew  that  the  bridge  was  a  death-trap,  having  been  put 
on  notice  of  this  by  numerous  and  frequent  accidents;  it  had  recog- 
nized and  acknowledged  it  to  be  such,  and  yet  maintained  this- 
death-trap  and  suffered  it  to  be  over  its  track.  Defendant  knowing, 
the  bridge  to  be  very  dangerous,  and  acting  under  the  advice  of  its 
regularly  employed  physician,  had  put  up  signals  in  the  shape  of 
ropes  hanging  from  beams,  about  fifty  yards  on  each  side  of  the: 
bridge,  to  prevent  accidents;  but  defendant  was  negligent  in  that 
these  ropes  on  the  night  of  the  accident  were  entirely  gone  or  out 
of  order  and  did  not  strike  her  son,  defendant  having  allowed  the 
ropes  to  rot  down  or  to  be  pulled  off,  or  become  wrapped  around  the 
beams.  Defendant  was  negligent  in  allowing  so  low  a  bridge  to  be 
over  its  track,  for  the  bridge  was  only  three  feet  and  nine  inches 
above  the  top  of  ordinary  cars  of  defendant  and  the  Central  railroad 
company,  and  a  much  smaller  distance  sometimes.  Defendant  was- 
negligent  in  that  it  allowed  pieces  of  timber  to  dangerously  project 
downward  from  the  bottom  of  the  bridge  over  the  track,  and  thus, 
increase  the  danger  to  persons  on  the  top  of  cars  passing  under  the 
bridge.  Defendant  owed  a  duty  to  her  son  and  to  the  Central 
Railroad  Company  to  furnish  them  a  safe  track  and  proper  bridges, 
signals,  warnings,  etc.,  and  her  son  was,  as  to  defendant,  a  passen- 
ger, and  defendant  owed  him  extraordinary  diligence,  and  is  liable 
for  his  homicide  as  for  that  of  a  passenger.  He  was  free  from  fault 
and  in  no  way  contributed  to  the  bringing  about  of  the  homicide,, 
which  was  entirely  due  to  the  negligence  and  default  of  defendant 
and  its  servants.  He  did  not  know  of  the  danger,  having  been 
employed  by  the  Central  Railroad  Company  only  one  day  before 
the  accident  and  not  being  acquainted  with  the  condition  of  the- 
bridge  and  the  absence  of  signals,  and  at  the  time  in  question  he- 
presumed  and  believed  that  the  signal  ropes  were  in  good  order,, 
and  as  those  over  all  other  tracks  of  defendant  and  other  railroads 
at  the  bridge  were,  and  expected  them  to  strike  him  as  he  passed 
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them  and  warn  him  to  lie  flat  on  the  car.  At  the  time  of  his  death 
he  was  earning  a  sum  stated  and  had  good  prospects  for  increasing 
his  earnings,  and  his  wages  went  to  the  petitioner's  support. 

The  defendant  demurred  generally  to  the  declaration,  and  in  sup- 
port of  the  demurrer  insisted:  i.  That  upon  the  facts  stated  in 
the  declaration  it  appeared  that  plaintiff's  son  was,  at  the  time  of 
the  injury,  on  the  train  and  in  the  service  of  another  railway  com- 
pany, and  also  on  a  track  which,  for  the  time  being,  was  and  is  to 
be  treated  as  the  track  of  another  railroad  company,  and  using  at 
the  time  the  franchise,  not  of  defendant  but  of  another,  a  different 
and  independent  railroad  company,  over  which  train  and  its  move- 
ments and  the  servants  operating  the  same  defendant  exercised  no 
control,  and  for  which  or  any  injury  to  plaintiff's  son,  under  the 
facts  stated,  defendant  is  not  responsible.  2.  That  the  declaration 
failed  to  allege  that  plaintiff  was  dependent  on  her  son.  The  court 
overruled  the  first  ground,  but  sustained  the  second.  Before  the 
judgment  sustaining  it  was  signed,  plaintiff  offered  amendment 
alleging  that  she  was  dependent  upon  her  son  for  support  and  that 
he  contributed  to  her  support,  but  defendant  objected  to  this 
amendment  on  the  ground  that  it  added  a  new  cause  of  action,  and 
that  there  was  no  cause  of  action  set  out  in  the  declaration  to 
amend  by.  This  objection  the  court  sustained.  [W.  M.  Bray,  E. 
M.  Mitchell  and  Glenn  &  Sl\.ton,  appeared  for  plaintiff;  J. 
B.  Gumming,  Hillyer  &  Brother  and  Bryan  Gumming,  for 
defendant.] 

The  opinion  in  the  Ellison  case  was  rendered  by  Bleckley,  Ch. 
J.,  and  the  points  decided  are  stated  in  the  official  syllabus  as 
follows: 

"  I.  Gourts  of  final  review  are  bound  by  the  rule  of  stare  decisis^ 
both  as  a  canon  of  public  good,  and  a  law  of  self-preservation; 
nevertheless,  where  a  grave  and  palpable  error,  widely  affecting  the 
administration  of  justice,  must  either  be  solemnly  sanctioned  or 
repudiated,  the  maxim  which  applies  \s  fiat  justitia  ruat  caelum, 

••  2.  Amendment  is  a  resource  against  waste.  It  proceeds  on  the 
principle  that  it  is  better  to  preserve  what  has  been  done  and 
improve  it  than  to  throw  it  away.  There  is  as  much  reason  for 
correcting  important  defects  as  the  less  important,  and  those  of 
substance  as  those  of  form. 

"  3.  Amendment  of  substance  at  an  early  stage  has  always  been 
allowable  as  matter  of  judicial  discretion.  The  Act  of  1854  made  it 
matter  of  right  at  any  stage.  The  code  does  the  same,  *  provided 
there  is  enough  to  amend  by,'  and  with  a  further  restriction  against 
adding  new  parties  or  new  causes  of  action.     The  act  made  the 
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right  at  law  as  broad  as  in  equity,  and  vice  versa^  and  this  feature  is 
retained  by  the  code. 

**  4.  As  a  declaration  must  contain  all  the  substance  requisite  to 
enable  the  plaintiff  to  recover,  no  amendment  of  its  form  would  be 
of  any  value  without  a  complete  cause  of  action  in  substance. 
Hence,  in  order  for  a  declaration  to  be  amendable  in  form,  a  sub- 
stantial cause  of  action  must  appear,  otherwise  there  is  not  enough 
to  amend  by. 

"5.  But  when  the  amendment  needed  is  one  of  substance  itself, 
'  enough  to  amend  by '  does  not  mean  the  same  as  '  enough  to  be 
good  in  substance  without  amendment.'  On  the  contrary,  failing 
to  be  good  in  substance  is  generally  the  reason  why  amendment  of 
substance  is  needed.  '  Enough  to  amend  by  '  is  to  be  determined 
by  what  is  enough  relatively  to  the  particular  amendment  needed 
and  offered.  There  may  be  enough  to  amend  by  in  one  respect, 
though  not  in  another.  The  code  does  not  make  the  standard  for 
form  and  substance  the  same.  In  this  regard,  it  has  been  miscon- 
strued, and  the  case  of  Martin  v.  Gainesville,  J.  &  S.  R.  R.  Co.,  78 
Oa.  307,  based  upon  such  misconstruction,  is  hereby  overruled. 

'*6.  Enough  to  amend  by  in  matter  of  substance,  in  aid  of  an 
incomplete  cause  of  action  is  the  last  amount  of  substance  in  a 
declaration  which  will  serve  to  show  that,  according  to  the  original 
design  of  the  pleader,  what  is  offered  to  be  added  rightly  belongs 
to  the  cause  of  action  which  he  meant  to  assert,  and  that  the  addi- 
tion proposed  would  make  the  cause  of  action  complete.  There 
must  be  a  plaintiff,  a  defendant,  jurisdiction  of  the  court,  and  facts 
enough  to  indicate  and  identify  some  particular  cause  of  action  as 
the  one  intended  to  be  declared  upon,  so  as  to  enable  the  court  to 
determine  whether  the  facts  proposed  to  be  introduced  by  the 
amendment  are  part  and  parcel  of  that  same  cause.  Any  amend- 
ment whatever  which,  if  allowed,  would  leave  the  cause  of  action 
incomplete  should  be  rejected. 

•'  7.  Under  the  code,  a  declaration  which  has  all  the  requisites 
to  make  it  good  and  sufficient  in  substance,  save  that  it  omits  to 
allege  some  facts  essential  to  raise  the  duty  involved  in  the  cause 
of  action  which  the  pleader  evidently  intended  to  declare  upon,  is 
amendable  by  supplying  the  omitted  fact  at  any  stage  of  the  case. 
Thus,  where  the  duty  claimed  was  the  duty  of  forbearing  to  obstruct 
a  sewer-pipe  which  conveyed  waste-water  from  the  plaintiff's  prem- 
ises and  discharged  the  same  on  the  defendant's  land,  the  declara- 
tion was  amendable  by  alleging  an  easement  subjecting  his  land  to 
the  burden  of  receiving  the  water  so  discharged.  Also,  in  an  action 
by  a  mother  suing  for  the  homicide  of  her  son,  where  the  fact 
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emitted  from  the  declaration  was  that  she  was  dependent  upon  him 
for  support,  the  declaration  was  amendable  by  alleging  that  fact. 

"  8.  Where  two  railway  companies,  each  under  its  own  franchise, 
use  the  track  of  one  of  them  in  common,  at  a  terminal  point,  the 
one  owning  the  track  is  responsible  for  the  consequences  of  its 
negligence  in  failing  to  render  harmless  to  the  employees  of  the 
other  company  a  low  bridge  spanning  the  track,  if  the  duty  of  tak- 
ing proper  precautions  for  that  purpose  was  upon  it  and  it  alone. 
The  mother  of  an  employee  of  the  other  company,  if  otherwise  in  a 
situation  to  sue,  may  recover  for  the  homicide  of  her  son,  caused 
by  such  negligence.  In  such  case,  though  it  be  not  alleged  that 
the  company  not  owning  the  track  (that  is,  the  master  of  the 
employee)  was  ignorant  of  the  danger  or  of  the  conditions  which 
caused  it,  it  will  not  be  assumed  in  deciding  upon  a  demurrer  to  the 
declaration  that  it  was  negligent  in  running  the  train  to  which  the 
employee  was  attached  when  injured;  consequently,  the  question 
whether  any  negligence  of  that  company  could  be  imputed  to  the 
employee  so  as  to  render  him  chargeable  with  contributory  negli- 
gence is  not  now  for  decision." 

Judgment  reversed ;  on  cross-bill  of  exceptions,  affirmed.  Bleck- 
ley, J.,  discussed  the  case  and  points  at  length,  the  decision  being 
stated  sufficiently  in  the  official  syllabus.  At  the  end  of  the  opinion 
there  is  a  note  covering  authorities  other  than  those  cited  in  the 
opinion  on  points  of  pleading  and  practice. 

MINOR  EMPLOYEE  KILLED  BY  BEING  THROWN  FROM 
TENDER  OF  ENGINE.  -In  EAST  TENNESSEE,  VIRGINIA 
<&  GEORGIA  R.  R.  CO.  V.  MALOY,  77  Ga.  237  (1887),  minor 
employee  killed  by  being  thrown  from  back  of  tender  of  engine  and 
run  over  by  train,  the  deceased  having  obeyed  directions  of  the 
engineer  to  pull  back  the  reverse-lever  of  the  engine,  which  flew 
back  and  gave  the  train  a  jerk,  causing  the  injury  complained  of, 
judgment  for  plaintiff,  the  mother  of  the  deceased,  on  verdict  ren- 
dered in  the  Dodge  Superior  Court  was  reversed,  on  the  grounds 
stated  in  the  official  syllabus  to  the  report  as  follows:  **  i.  Where 
suit  was  brought  against  a  railroad  company  by  the  parent  of  a 
minor  son,  to  recover  for  the  homicide  of  the  minor,  caused  by 
such  company,  it  was  error  to  permit  a  witness  to  testify  that  the 
conductor  of  the  train,  who  was  on  the  engine  at  the  time  of  the 
accident,  told  the  witness  shortly  thereafter,  in  answer  to  a  ques- 
tion as  to  how  it  happened,  that,  the  engineer  told  him  that  he  had 
pulled  back  the  reverse-lever  of  the  engine  and  it  flew  back,  giving 
the  train  a  jerk,  which  threw  the  son  of  the  plaintiff  from  the  back 
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of  the  tender  and  the  cars  ran  over  him.  Such  testimony  was  mere 
hearsay  and  inadmissible. 

**  2.  Testimony  that  the  plaintiff's  son,  prior  to  his  death,  made 
a  certain  statement  as  to  how  the  injury  was  done,  was  inadmissible^ 
such  a  statement  not  being  made  at  or  near  the  time  of  the  accident 
so  as  to  be  admissible  as  part  of  the  res  gesta.  Dying  declarations 
are  not  admissible  in  civil  cases. 

**  3.  Where  a  husband  and  wife  were  living  separately,  and  the 
wife  was  using  the  wages  of  her  minor  son  for  the  support  of  her- 
self and  her  minor  children,  a  suit  for  his  homicide,  brought  by  her 
in  her  own  name  and  in  the  name  of  her  husband  for  her  use,  could 
be  maintained;  and  a  charge  to  that  effect  was  not  error. 

"  4.  Railroad  companies  are  not  liable  to  employees  as  they  are 
to  passengers,  but  in  an  action  by  an  employee  against  a  railroad 
company  for  an  injury  to  him,  or  by  one  who  sues  for  his  homicide,, 
it  must  be  shown  either  that  such  employee,  at  the  time  the  injury 
was  received,  was  free  from  fault,  or  that  the  company  was  at  fault,, 
before  any  presumption  of  negligence  would  arise  against  the 
defendant.  If  either  one  of  these  things  were  shown,  the  other 
could  be  presumed,  and  the  onus  would  be  upon  the  company  to 
rebut  that  presumption;  but  the  rule  as  to  passengers  is  different. 

"  5.  In  a  suit  brought  for  the  killing  of  an  employee  by  a  railroad 
company,  it  was  error  to  charge  as  follows:  'A  railroad  company 
shall  be  liable  for  any  damage  done  to  persons,  stock  or  other  prop- 
erty by  the  running  of  the  locomotive  or  cars  or  other  machinery  of 
such  companies,  or  for  damage  done  by  any  person  in  the  employ- 
ment and  service  of  such  companies,  unless  it  shall  appear  from  the 
evidence  that  their  agents  have  exercised  all  necessary  and  reason- 
able care  and  diligence,  the  presumption  in  all  cases  being  against 
the  company,  with  the  following  modiiications,  that  where  the  party 
injured  was  in  a  position  to  control  the  movements  of  the  train, 
such  as  an  engineer  was,  or  a  conductor  injured  in  the  running  of 
the  train,  that  the  presumption  of  negligence  did  not  arise  against 
the  company;  but  this  modification  did  not  apply  to  one  who  was 
engaged  to  sweep  out  the  train,  or  like  employees,  such  as  firemen.' 

**6.  The  doctrine  of  contributory  negligence  does  not  apply  to 
the  case  of  an  injury  sustained  by  an  employee,  so  as  to  permit  him 
to  recover,  but  to  diminish  the  amount  of  the  recovery  in  proportion 
to  the  fault  attributed  to  him.  In  order  to  recover,  he  must  be  free 
from  fault;  and  if  the  injury  is  sustained  by  him  in  consequence  of 
any  fault  or  negligence  on  his  part,  he  cannot  recover.  And  where 
a  suit  was  brought  by  the  parent  of  a  minor  employee  to  recover  for 
the  killing  of  her  son,  the  parent  could  not  recover  unless  he  could 
have  done  so  if  he  were  in  life." 
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Kotes  of  eases  relating  to  Injuries  to  minor  employees  in  service  of 

railroad  companies. 

Minor  employee  injured  coupling  cars. 

In  The  Central  Railroad  v,  Harrison,  73  Ga.  744  (September  Term,  1884), 
minor  employee  injured  while  coapling  cars,  judgment  for  plaintiff  for  $500 
was  affirmed^  the  official  syllabus  stating  the  decision  as  follows:  '*  Where  the 
rule  of  a  railroad  company  provided  that,  while  a  coupler  was  between  the  cars, 
Che  train  should  not  be  put  in  motion,  a  coupler  so  engaged  had  the  right  to 
presume  that  it  would  not  be  moved,  and  that  he  could  pass  between  the  pro- 
jecting beams  of  the  cars,  which  he  could  have  done  if  the  train  had  not  been 
moved;  and  if,  while  so  passing  out,  under  a  signal  given  by  another  servant 
of  the  company,  the  engineer  baclced  the  train,  and  the  coupler  was  caught 
between  the  projecting  beams  and  crushed  to  death,  if  he  was  a  minor,  his 
lather  could  recover  for  the  loss  of  his  services  and  a  recovery  would  not  be 
prevented  by  the  fact  that  the  deceased  might  have  passed  under  the  beams  in 
safety  by  stooping." 

Minor  employee^  a  brakeman^  striking  against  object  and  falling  from  ear. 

In  Wolfe  v.  East  Tennessee,  Virginia  &  Georgia  R'y  Co.,  88  Ga.  210 
<December,  1891),  two  actions,  one  by  plaintiff,  a  minor,  a  brakeman  in  defend- 
ant's service  who  was  injured  while  on  side  of  car,  striking  against  something, 
falling  and  being  run  over,  his  leg  and  arm  being  injured,  and  the  other  by  the 
father  of  plaintiff  for  loss  of  son's  service,  judgment  of  nonsuit  in  the  Gordon 
Superior  Court  was  affirmed.    The  official  syllabus  states  the  decision  as  follows: 

'*  I.  The  evidence  showing  clearly  that  one  of  the  plaintiffs,  an  employee, 
was  not  free  from  fault,  and  there  being  no  evidence  that  the  structure  which 
caused  the  injury  was  located  so  as  to  be  dangerous  to  employees  when  engaged 
in  the  line  of  their  duties,  the  nonsuit  as  to  him  was  properly  granted. 

**  2.  For  the  same  reasons,  the  nonsuit  was  properly  granted  as  to  the  action 
in  favor  of  the  employee's  father,  his  implicit  consent  to  the  employment  of  his 
minor  son  by  the  railroad  company  being  fairly  deducible  from  the  facts  in 
evidence,  and  there  being  no  proper  foundation  for  an  inference  to  the  contrary." 

Minor  employee^  a  brakeman^  injured  on  train. 

In  Hunnicutt  v,  Georgia  Pacific  R'y  Co.,  85  Ga.  iqs  (April,  1890),  it  was 
held  that:  "  Whether  after  notice  from  a  parent  to  a  railroad  company  not  to 
employ  her  minor  son,  but  it  does  so  and  the  minor  is  injured  while  in  such 
employment,  the  company  can  plead  his  negligence  in  its  defense  to  an  action 
for  the  injury  brought  by  the  parent,  becomes  immaterial  if  the  parent  alleges 
that  the  minor  was  injured  through  no  fault  of  his  own  and  the  cause  be  tried 
npon  this  issue  mainly."  Plaintiff's  son  was  sixteen  years  of  age,  and  while 
acting  as  brakeman  and  general  train-hand  on  one  of  the  defendant's  trains 
was  injured  in  his  left  hand  and  fingers.  Judgment  for  defendant  in  the  City 
Court  of  Atlanta  affirmed. 

Boy,  assisting  employee^  not  a  fellow-servant,  but  a  volunteer. 

In  Rhodes  v,  Georgia  R.  R.  &  Banking  Co..  84  Ga.  320  (January,  i8go),  it 
was  held  that:  **  Whether  a  boy  of  thirteen  years,  who  assumed  to  assist  the 
servants  of  a  railroad  company,  at  their  request,  in  moving  a  loaded  car,  without 
the  knowledge,  consent  or  authority  of  the  company,  and  while  thus  employed 
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was  injured  so  that  he  died,  could  be  held  responsible  for  his  acts  and  conduct^ 
is  for  determination  by  the  jury  upon  the  proof  as  to  his  knowledge  of  the  dls^ 
tinction  between  good  and  evil  and  his  capacity  to  comprehend  and  avoid  the 
danger  to  which  he  was  exposed.  Sufficiency  of  such  knowledge  and  capacity 
would  prevent  a  recovery  for  the  homicide;  otherwise  there  might  be  a  recovery 
should  the  jury  believe  the  company  was  negligent.  The  boy  was  a  volunteer* 
and  not  a  fellow-servant.*'  Judgment  sustaining  demurrer  to  the  dedaratioa 
reversed. 

Minor  employee  injured —  Defective  machinery  ^^  Question  for  jury. 

In  Woodruff  (by  next  friend)  v,  Alabama  Great  Southern  R.  R.  Co.,  and 
Woodruff  v.  Same,  75  Ga.  47  (1885),  two  actions  for  injuries  to  brakeman,  one 
by  the  injured  party,  a  minor,  and  the  other  by  the  plaintiff's  father,  both  cases 
being  tried  together,  it  was  held  that  "  where  an  employee  of  a  foreign  railroad 
brought  suit  in  this  State  on  account  of  an  injury  received  in  the  State  where 
the  railroad  was  chartered,  although  the  evidence  may  have  made  a  very  weak 
case,  yet  there  was  possibly  enough  evidence,  if  uncontradicted,  to  enable  the 
jury  to  say  that  the  injury  was  occasioned  by  the  defective  machinery  of  the 
company,  and  where  the  law  which  should  determine  the  plaintiff's  right  was 
somewhat  uncertain,  and  it  was  doubtful  whether,  under  the  common  law, 
which  was  of  force  in  the  State  where  the  casualty  occcurred,  he  sustained  the 
relation  of  co-employee  to  the  company's  agent,  whose  negligence  caused  the 
damage,  the  case  should  have  been  allowed  to  go  to  the  jury»  and  the  nonsuit 
was  error." 

Minor  employee^  a  fireman^  injured —  Assumption  of  risk  —  Parent  and  child. 

In  Shields  v,  Yonge  (Superintendent  of  the  Western  &  Atlantic  Railroad),  15 
Ga.  349(1854),  the  rule  laid  down  in  the  English  Exchequer  of  Pleas,  in  Hutchin- 
son V,  Railway  Co.,  5  Exch.  351,  which  is  also  to  the  same  effect  in  Priestley  v. 
Fowler,  3  M.  A  W.  i,  was  adopted,  namely,  "  that  a  servant,  when  he  engages 
to  serve  a  master,  undertakes,  as  between  him  and  his  master,  to  run  all  the 
ordinary  risks  of  the  service,  and  this  includes  the  risk  of  negligence  on  the 
part  of  a  fellow-servant,  whenever  he  is  acting  in  discharge  of  his  duty,  as 
servant  of  him  who  is  the  common  master  of  both."  This  principle  was  also 
recognized  in  Scudder  v.  Woodbridge,  i  Kelly,  198  (Ga.).  It  appeared  in  the 
Shields  case  that  plaintiff's  minor  son,  who  was  alleged  to  be  employed  on  the 
train  as  a  fireman  by  contract  with  the  father  (the  plaintiff),  was  fatally  injured 
through  the  alleged  carelessness  of  defendant's  employees.  Plaintiff  was  non- 
suited in  the  Whitfield  Superior  Court,  but  on  appeal,  the  judgment  was  reversed 
for  error  in  sustaining  demurrer  to  first  count  of  complaint. 
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CENTRAL  RAILROAD  <&  BANKING  COMPANY  V. 

KENNEY. 

Supreme  Courts  Georgiay  January  Term^  ^^7* 

[Reported  in  58  Ga.  485.] 

SECTION-BOSS  INJURED  BY  HAND  CAR  WHICH  RAN  OFF  TRACK 
—  DEFECTIVE  APPLIANCE— INSPECTION.-^  I.  To  make  sl  prima 
facie  case  for  recovery,  a  railroad  employee  suing  the  company  for 
a  physical  injury  resulting  from  an  act  in  which  he  participated,  must 
prove,  either  that  he  was  not  to  blame,  or  that  the  company  was.  The 
latter,  in  reply,  may  defend  successfully  by  disproving  either  proposition; 
that  is,  by  showing  that  the  plaintiff  was  to  blame,  or  that  the  company 
was  not.  If  both  were  to  blame,  or  if  either  was,  the  plaintiff  cannot 
recover. 

3.  A  section-master  in  temporary  charge  of  a  hand  car  must  note  such  defects 
in  it  as  are  discoverable  in  the  reasonable  and  ordinary  exercise  of  diligence 
in  the  course  of  his  duty,  and  decline  or  cease  to  use  it  if  it  be  obviously 
unsafe;  otherwise,  he  cannot  recover  for  an  injury  to  himself  which  his 
declaration  alleges  to  have  been  caused,  in  part,  by  the  defective  character 
or  condition  of  the  car. 

3.  If  the  defect  in  the  car  was  such  as  to  deceive  human  judgment,  the  com-> 

pany,  as  well  as  the  plaintiff  stands  excused.  And  whatever  diligence  he 
exercised  in  seeing  to  the  apparent  safety  of  the  vehicle,  goes  to  the  credit 
of  his  employer,  as  well  as  to  his  own  credit. 

4.  Where  negligence  is  in  issue  a  new  trial  may  be  granted  for  insufficient  evi» 

dence,  or  because  the  verdict  is  contrary  to  evidence,  as  may  be  done  in 
other  cases  where  questions  of  fact  are  involved. 
(Syllabus  by  the  Court.) 

Appeal  from  judgment  for  plaintiff  for  $3,500  in  the  Henry 
Superior  Court.    Judgment  reversed  (i). 

Kenney  brought  case  against  the  Central  Railroad  and  Bank- 
ing Company  for  $20,000  damages.  His  declaration  alleged 
substantially  as  follows:     On  February  25,  1875,  plaintiff  was  in 

I.  On  a  subsequent  trial  of  the  Ken-  [58  Ga.  485],  and    consequently    the 

NKY  case  in  the  Henry  Superior  Court  judgment  refusing  a  new  trial  must  be 

there  was  a  verdict  and  judgment  for  reversed."     Bleckley,  J.,  concurred; 

the  plaintiff  for 92,500,  which,  however,  Jackson,   J.,  dissented.    See  Central 

was  reversed  oti  appeal  to  the  Supreme  R.  R.  v.  Kenney,  64  Ga.  100  (1879). 

Coort    (September    Term,    1879),    the  There  seems  to  have  been  another 

court  (per  Warner,  Ch.    J.)    holding  appeal  in  the  Kenney  case,  by  plaintiff 

that  *'  neither  the  amendment  to  the  from  judgment  for  defendant  in  the 

plaintiff*s  declaration  nor  the  evidence  Clayton  Superior  Court.     See  Kenney 

offered  in  support  thereof  ukes  it  with-  v.  Central  Railroad,  61  Ga.  590  (1878). 

oat  the  ruling  when  it  was  here  before  Bleckley,  J.,  said:  "After  our  careful 
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the  employ  of  the  defendant  in  the  capacity  of  overseer  of  the 
East  Point  section,  No.  12,  Atlanta  Division  of  the  defendant's 
road.  In  the  discharge  of  his  duties,  and  under  the  direction  of 
the  defendant,  he  was  running  on  wh  at  is  known  as  the  super- 
visor's crank-car,  over  defendant's  track,  at  Hampton.  Without 
carelessness  or  negligence  on  his  part,  but  owing  to  the  defective 
and  careless  construction  by  defendant  of  the  "  frog"  at  that 
point,  and  owing  also  to  the  defective  construction  of  the  wheels 
of  the  said  crank-car,  the  same  not  being  securely  and  properly 
fastened  at  the  axle,  but  loosely  and  carelessly  attached,  the  said 
car  ran  off  the  track  in  passing  over  said  *'  frog,"  precipitated 
plaintiff  on  the  track,  ran  against  him  and  broke  his  right  leg, 
permanently  injuring  him,  etc.  The  defendant  pleaded  the 
general  issue. 

The  evidence  for  the  plaintiff  presented,  in  substance,  the 
following  facts:  The  plaintiff,  under  the  direction  of  the  super- 
visor, had  been  engaged  in  measuring  wood  and  cross-ties  along 
the  line  of  the  railroad.  The  supervisor  had  furnished  to  plaintiff 
his  crank-car  for  use  in  discharging  this  duty.  He  met  J.  T. 
Dorsey,  also  a  section-master,  at  Lovejoy's  station,  who  stated 
to  him  that  the  supervisor  directed  that  he  (Dorsey)  should 
accompany  him  over  his  (plaintiff's)  section.  Dorsey,  two 
negroes  and  plaintiff,  then  went  on  the  same  crank-car  in  the 
direction  of  Hampton.  When  two  or  three  miles  from  the  last- 
named  station,  plaintiff  ordered  the  car  to  be  stopped  and  taken 
off  the  track,  in  order  to  allow  a  train  to  pass.  Plaintiff  observed 
one  of  the  hands  working  on  the  wheels  of  the  car.  He  stopped 
him  and  examined  it.  He  ascertained  that  the  wheel  was  not 
properly  put  on.  He  and  Dorsey  put  on  the  wheel  and  drove 
in  the  wedge.  Plaintiff  then  considered  it  safe  as  it  ever  was. 
After  the  train  passed,  the  car  was  replaced  on  the  track,  and 

ruling  in  the  Central  R.  R.  &  Banking  they  move  the  car  at  too  high  a  speed, 

Co.  V.  Kenney.  58  Ga.  485,  we  need  not  he  should  interpose  promptly,  and  pre- 

discuss  such  a  case  as  the  present,  vent  it.    If  the  car  is  not  in  a  condition 

which    involves    the  legal   principles  to  be  run  safely,  he  should  not  have  it 

similar  to  those  which  were  decided  in  run  at  all.     He  stands  to  the  company 

that  case,  and,  in  lis  main  features,  is  in  a  relation  of  trust,  and  should  be 

controlled    by    that   authority.     The  faithful  to  its  Interests  as  well  as  his 

commander  of  a  hand  car  ought  to  see  own  safety.    A  most  imporunt  part  of 

to  it  that  the  employees   under   his  his  duty  is  to  supervise  the  employees 

orders  do  their  duty.    If  they  cannot  who  are  placed  under  him.    Judgment 

'•safely  work  with  coats  on,  he  should  affirmed." 
require  them  to  uke  their  coats  oflf.     If 
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propelled  towards  Hampton.  As  they  approached  this  station, 
they  were  going  down  grade  at  the  rate  of  about  six  miles  an 
hour.  When  they  struck  the  "  frog  "  at  Hampton,  the  car  was 
thrown  from  the  track  and  the  plaintiff  was  injured.  The  wheels 
of  the  car  were  fastened  on  with  wedges.  The  flanges  to  the 
wheels  were  not  more  than  one-half  inch  deep.  Plaintiff's 
opinion  was  that  the  accident  was  caused  by  the  flanges  of  the 
wheels  being  too  shallow.  The  speed  at  which  the  car  was  running 
-was  usual.  Plaintiff  was  in  no  hurry.  He  had  been  employed 
on  defendant's  road  as  a  section-master  for  about  two  years. 
He  had  been  in  the  employ  of  the  Southwestern  Railroad  Com- 
pany, in  the  same  capacity,  for  about  the  same  time.  He  had 
thus  been  in  the  daily  use  of  hand-cars.  He  had  complete  con* 
trol  of  the  car ;  he  stopped  it  and  put  it  on  at  his  pleasure.  There 
ivas  also  evidence  to  show  the  nature  and  extent  of  plaintiff's 
<lamages,  etc. 

The  defendant  introduced  evidence  to  show  that  the  car,  at 
the  time  of  the  accident,  was  running  at  a  greater  speed  than  six 
miles  per  hour,  and  that  it  was  considered  dangerous  by  experi- 
•enced  railroad  men  to  go  over  a  '*  frog  "  in  a  hand-car  at  a  greater 
rate  of  speed  than  from  two  to  three  miles  miles  per  hour.  The 
jury  found  for  plaintiff  for  $3,500. 

The  defendant  moved  for  a  new  trial  on  the  following  grounds : 
I.  Because  the  verdict  was  contrary  to  the  following  portion  of 
the  charge  of  the  court:  "  If  the  plaintiff  was  at  fault  or  was 
negligent,  then  he  cannot  recover,  although  the  car,  or  track,  or 
both,  were  defective.  If  there  was  a  defect  in  the  wheel  on  the 
car,  and  the  plaintiff  was  apprised  of  it,  it  was  his  duty,  if  he 
had  to  use  the  car,  to  exercise  care  and  caution  in  running  the 
car;  and  in  order  to  determine  whether  he  used  care  and  caution, 
you  will  look  to  the  evidence  in  the  case.  You  will  look  to  the 
distance  he  was  required  to  travel  on  that  day ;  the  amount  of 
-work  he  was  required  to  do ;  the  extent  of  the  defect  in  the 
wheel ;  the  effort,  if  any,  to  repair  the  defect  in  the  wheel ;  the 
character  of  the  wheel  after  it  was  repaired  —  that  is,  whether  it 
was  safe  or  not  to  go  on  with  it  in  its  condition ;  the  speed  he 
was  running;  the  character  of  the  track  over  which  he  was  run- 
ning; and  to  all  the  facts  and  circumstances  of  the  case.  If,  in 
your  opinion,  he  acted  as  a  prudent,  cautious  man  would  have 
•done  under  similar  circumstances,  then  he  could  not  be  charged 

with  being  at  fault,  or  being  negligent.     But  if,  in  your  opinion^ 
VouXIV  — 12 
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lie  did  not  act  as  a  prudent  man  should  have  acted  under  similar 
circumstances,  then  he  was  at  fault,  or  negligent.  If  plaintiff 
was  injured  by  the  running  off  of  the  car  of  defendant  for  any 
cause,  he  is  entitled  to  recover  for  the  injuries  received^  unless 
he  was  at  fault,  or  was  negligent;  but  if  he  was  at  fault,  or  was 
negligent,  then  he  is  not  entitled  to  recover."  2.  Because  the 
verdict  is  contrary  to  the  law  and  the  evidence.  The  motion 
was  overi'uled  and  defendant  excepted. 

A.  R.  Lawton  and  Speer  &  Stewart,  for  plaintiff  in  error. 

L.  J.  Gartrell  and  J.  J.  Floyd,  for  defendant  in  error. 

Bleckley^  J.  —  i.  Let  the  word  blame,  as  here  used,  be  under- 
stood to  mean  negligence  or  the   omission  of  that  degree  of 
diligence  to  which  the  party  is  legally  bound.     Where  a  railroad 
employee  has  been  physically  injured  while  on  duty,  he  cannot 
recover  of  the  company  if  both  were  to  blame,  or  if  neither  was 
to  blame,  or  if  he  was  to  blame  and  the  company  not ;  only  where 
he  was  not  to  blame  and  the  company  was,  is  he  entitled  to  recover^ 
Of  course,  the  blame  of  a  co-employee,  or  of  any  officer  or  agent, 
is  treated  as  that  of  the  company  itself.     Concerning  one  class 
of  cases,  namely,  that  class  in  which,  ^s  in  the  instance  before 
us,  the  injured  party  shared  directly  in  the  act  which  resulted  in 
his  own  wounding,  the  rule  as  to  the  burden  of  proof  is  as  fol- 
lows:   After  proving  the  fact  and  degree  of  the  injury,  if  the 
plaintiff  will  show  himself  not  to  blame,  the  law  then  presumes, 
until  the  contrary  appears,  that  the  company  was  to  blame ;  or  if 
he  will  show,  on  the  other  hand,  that  the  company  was  to  blame, 
the  law  then  presumes,  until  the  contrary  appears,  that  he  was 
not  to  blame.     So  that  in  order  to  make  out  ^,  prima  facie  case, 
and  change  the  onus^  he  must  not  go  further  than  to  show  by 
evidence  one  or  the  other  of  these  two  propositions ;  either  that 
he  was  not  to  blame,  or  that  the  company  was.     The  company, 
taking  at  this  stage  the  burden  of  reply,  can  defend  successfully 
by  disproving  either  proposition.     The  disproval  of  both  is  not 
necessary;  but  until  one  or  the  other  shall  be  overcome,  the 
defense  is  not  complete.     56  Ga.  586.     It  follows  that  where  an 
employee  of  a  railroad  company  sues  for  a  personal  injury  sus* 
tained  by  him  in  consequence  of  a  hand-car  leaving  the  track, 
upon  which  he  was  riding,  and  the  running  of  which  he  controlled, 
he  must,  in  order  to  entitle  himself  to  recover,  show  affirmatively 
that  he  was  free  from  fault,  or  that  there  was  negligence  by  the 
company  sufficient  to  have  caused  the  run-off.     It  takes   thj& 
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much  to  make  ^ prima  facie  case;  after  which,  the  plaintiff  will 
still  fail,  if  it  appears,  from  all  the  evidence  taken  together, 
either  that  he  was  not  free  from  fault  or  that  the  company  was 
not  negligent. 

2.  The  person  injured  being  a  ''section-master"  (a  position 
requiring  the  daily  use  of  a  hand-car),  and  having  some  years' 
.experience  in  his  business,  and  the  declaration  alleging  that  the 
injury  was  caused,  in  part,  by  a  defective  hand-car,  which  car, 
according  to  the  evidence,  was,  at  the  time,  in  use  by  him  and 
under  his  control,  he  cannot  recover  without  making  it  appear 
that  he  did  not  discover  the  defect  in  time  to  avoid  exposing 
himself  to  the  danger,  or  that  the  defect  was  of  such  a  nature  as 
not  to  be  discoverable  in  the  reasonable  and  ordinary  exercise  of 
diligence  in  the  course  of  his  duty.  Johnson  v.  Western  &  AtL 
R.  Co.,  55  Ga.  133 ;  Western  &  Atl.  R.  Co.  v.  Adams,  55  Ga.  279. 

3.  U  nder  the  evidence,  if  the  run-off  was  occasioned  by  the 
shortness  of  the  flange  on  the  wheels  of  the  car,  there  is  no  sug- 
gestion that  this  defect  was  less  known  to  the  plaintiff  befofe  the 
calamity  than  after ;  or  if  it  was  due  to  displacement  of  one  of 
the  wheels,  a  like  displacement  of  the  same  wheel  had  occurred 
previously,  on  the  same  day,  which  the  plaintiff  had  corrected  to 
his  own  satisfaction.  The  true  condition  of  the  defective  wheel 
at  the  time  of  the  disaster  was  better  known  to  him  than  to  the 
company.  If  it  appeared  to  him  safe,  no  reason  is  suggested  why 
the  company  could  have  known  or  suspected  it  to  be  unsafe.  If 
the  defect  was  such  as  to  deceive  human  judgment,  the  company, 
as  well  as  himself,  stands  excused  for  not  discontinuing  the  use 
of  the  car  on  account  of  it.  Whatever  diligence  he  exercised  in 
seeing  to  the  apparent  safety  of  the  vehicle,  goes  to  the  credit  of 
the  company  as  well  as  to  his  own  credit.  When,  with  so  much 
experience,  and  with  such  opportunities  for  forming  an  opinion, 
he  pronounced,  it  safe,  he  was  acting  for  and  representing  the 
company.'  His  mistake,  if  without  good  excuse,  might  ren- 
der the  company  liable  to  others,  had  others  been  injured ;  but, 
of  course,  it  should  not  make  the  company  liable  to  him. 

4.  While  negligence  is  a  question  of  fact  for  the  jury,  it,  like 
all  other  questions  of  fact,  is  subject  to  be  examined  by  the 
court  on  a  motion  for  new  trial ;  and  where  the  verdict  is  con- 
trary to  evidence,  or  without  sufficient  evidence  to  support  it,  a 
new  trial  will  generally  be  granted. 

Judgment  reversed. 
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SECTION    BOSS    KILLED   BY    TRAIN  —  VERDICT    CON- 
TRARY TO  EVIDENCE. —  In   EAST  TENNESSEE,  VIRGINIA 
&  GEORGIA  R'Y  CO.  V.   HARBUCK,  91   Ga.  598  (April,  1893), 
section  boss  inspecting  track  struck  and  killed  by  train,  judgment 
for  plaintiff  in  the  City  Court  of  Atlanta  was  reversed.     Harbuck 
was  a  section  boss  on  the  Georgia  Pacific  Railway,  the  track  of 
which  was  used  by  defendant's  trains.     He  was  walking  about  the 
middle  of  the  track,  inspecting  the  same,  when  he  was  struck  from 
behind  by  defendant's  passenger  train,  running  about  thirty  miles 
an  hour  and  on    schedule  time.     The  point   where   the  casualty 
occurred  was  about  two  miles  beyond  the  city  limits  of  Atlanta, 
near  a  private  crossing  over  the  railroad.     At  this  point  the  Western 
and  Atlantic  Railroad  ran  parallel  to  the  Georgia  Pacific,  and  freight 
trains  were  passing  on  the  former.     The  alleged  acts  of  negligence 
of  defendant's  servants  were,  in  blowing  no  whistle  and  giving  no 
warning  of  the  approach  of  the  train,  in  running  at  an  unusual  and 
unlawful  speed,  in  not  checking  the  speed  and  endeavoring  not  to 
strike  Harbuck  when  he  was  evidently  unaware  of  its  approach,  and 
in  not  keeping  proper  lookout  to  see  if  any  one  was  on  the  track. 
It  appeared  that  the  train  was  between  200  and  300  yards  from 
Harbuck  and  the  men  accompanying  him  when  it  came  in  sight, 
having  just  rounded  a  curve.     The  official    headnote   states    the 
ruling  as  follows: 

**  I.  According  to  the  evidence  of  those  witnesses  who  must  have 
been  best  acquainted  with  the  actual  facts,  the  railroad  company 
made  it  appear  that  its  agents  exercised  all  ordinary  and  reasonable 
care  and  diligence,  and  that  the  killing  of  plaintiff's  husband  took 
place  in  spite  of  such  observance.     The  acts  of  diligence  compre- 
hended blowing  the  whistle,  sounding  the  alarm,  applying  brakes,  and, 
so  soon  as  it  was  discovered,  that  the  signals  given  were  not  havingr 
their  natural  and  ordinary  effect,  making  an  effort  to  stop  the  train. 
Any  and  all  material  conflict  with  adverse  witnesses  may  be  recon- 
ciled   upon    the  theory  that  the  plaintiff's  witnesses  erroneously 
attributed  all  the  whistling  which  they  heard   to  the  locomotives 
which  happened  to  be  near  by  upon  the  track  of  the  Western  and 
Atlantic  Railroad.     These  witnesses  could  have  been  mistaken    in 
thinking  that  the  whistles  which  they  heard  all   came  from    loco- 
motives on  the  latter  road,  but  the  defendant's  witnesses  couM  not 
possibly  have  been  mistaken  in  this  respect.     They  knew  whether 
sounds  were  made  by  the  locomotive  of  the  train  of  the  East  Ten- 
nessee, Virginia  and  Georgia  Railway  on  which  they  were  traveling; 
and,  consequently,  without  unnecessarily  imputing  perjury  to  them 
their   testimony  on   the   subject   could   not  be   disbelieved.      The 
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number  of  witnesses  who  coincided  substantially  in  their  testimony 
on  this  material  point,  would  forbid  the  adoption  of  any  reasonable 
theory  of  collusion  by  which  to  account  for  their  evidence;  and 
without  either  ignorance  or  collusion  on  their  part,  the  facts  must 
have  been  in  accordance  with  their  testimony. 

*•  2.  The  verdict  was  contrary  to  the  evidence,  and  the  court 
erred  in  refusing  to  grant  a  new  trial/ 

SECTION  BOSS  JUMPING  FROM  HAND-CAR  TO  AVOID 
COLLISION  —  NONSUIT  REVERSED.  —  In  SMITH  V. 
WRIGHTSVILLE  &  TENNILLE  R.  R.  CO.,  Sz  Ga.  671  (1889), 
plaintiff,  a  section  boss,  in  employ  of  defendant,  injured  by 
jumping  from  hand-car  in  attempt  to  avoid  impending  collision 
with  an  approaching  "wild"  locomotive,  judgment  of  nonsuit  in 
the  Johnson  Superior  Court  was  reversedy  the  first  paragraph  of  the 
official  syllabus  to  the  report,  stating  the  case  as  follows:  "  Where 
an  employee  of  a  railway,  while  engaged  in  the  performance  of  duty 
in  running  a  hand-car,  was  put  in  sudden  apprehension  of  a  dan- 
gerous collision  with  a  locomotive  approaching  from  the  opposite 
direction,  and  the  threatened  collision  was  due  alone  to  the  negli- 
gence of  the  company,  whether  it  was  rash  or  reckless  to  leap  from 
the  car,  or  whether  he  should  have  remained  upon  it,  or  left  it  by 
means  less  hazardous  than  jumping,  are  questions  not  clear  enough 
under  the  facts  of  the  case  to  justify  the  granting  of  a  nonsuit. 
The  allowance  rightfully  to  be  made  for  indiscreet  conduct  under 
excitement  and  alarm  can  better  be  determined  by  a  jury  than  by 
the  court.*' 


THE  GEORGIA  RAILROAD  &  BANKING  COMPANY 

V.  NELMS. 

Supreme  Courts  Georgia^  March  Term^  iS8p. 

[Reported  in  83  Ga.  70.] 

TRACK-HAND  INJURED  BY  DEFECTIVE  APPLIANCE— HAMMER  NOT 
MACHINERY  —  STATUTE  —  WORDS  AND  PHRASES.  —  The  plaintiflf 
having  been  employed  by  the  railroad  company  to  work  in  the  construction 
of  its  track,  and  having  sustained  injuries  by  the  breaking  of  a  hammer 
in  his  hands  furnished  him  by  the  company,  and  not  having  been  injured 
by  the  running  of  the  cars  or  machinery  or  by  any  other  employee  of  the 
company,  there  was  no  presumption  in  his  favor  against  the  company 
under  g  3033  of  the  code;  but  his  case  falls  under  the  general  law  of  master 
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and  servant,  under  which  the  burden  was  upon  him  to  show  negligence  oo 
the  part  of  the  company  in  furnishing  him  with  a  defective  hammer. 

(a.)  The  mere  fact  that  this  and  other  hammers  were  defective,  and  that  the 
injury  resulted  therefrom.  Is  not  sufficient  to  authorize  an  inference  of 
negligence  on  the  part  of  the  company  in  their  purchase  and  selection. 

(b.)  A  hammer  thus  used  is  not  included  in  the  term  "  machinery  "  as  used  in 
§  3033  of  the  ^ode. 

(c.)  The  verdict  was  contrary  to  law  and  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  judgment  for  plaintiff  in  the  Rockdale  Superior 
Court.    Judgment  reversed. 

J.  B.  Gumming,  A.  C.  McCalla  and  Bryan  Gumming,  for 

plaintiff  in  error. 

J.  N.  Glenn  and  A.  M.  Speer,  for  defendant  in  error. 

Simmons,  J.  —  Nelms  brought  his  action  against  the  Georgia 
Railroad  and  Banking  Gompany  for  damages,  in  which  he  alleged, 
in  substance,  that  he  was  employed  by  said  company  to  assist  it 
in  changing  the  gauge  of  its  track,  and  that  the  company  fur- 
nished him  and  other  employees  with  certain  tools  and  imple- 
ments with  which  to  take  up  the  iron  rails  and  re-fasten  them  to 
the  cross-ties;  that  hammers  of  certain  shapes,  weights,  purity 
of  steel  and  the  proper  temper  were  required  in  order  that  such 
work  should  be  done  with  safety  and  dispatch ;  that  the  petitioner 
was  furnished  with  a  hammer  to  drive  spikes;  that  he  believed  he 
had  been  furnished  with  one  of  the  proper  temper,  etc.»  and  that 
knowing  nothing  to  the  contrary,  he  entered  upon  such  work  under 
the  direction  and  control  of  said  company's  officers;  and  while 
so  engaged  in  drawing  spikes  for  said  company,  he  was  hurt» 
wounded  and  maimed  by  the  breaking  of  the  hammer  so  furnished 
him,  said  breaking  causing  pieces  thereof  to  fly  off  with  g^eat 
force  and  violence,  a  piece  striking  the  knee-joint  of  the  petitioner, 
which  penetrated  and  entered  said  knee-joint,  causing  great  pain, 
suffering,  etc.,  and  permanently  injuring  said  knee;  and  a  piece 
also  striking  him  near  the  eye,  embedding  itself  deep  in  the  flesh 
near  the  eye-ball,  which  also  gave  him  great  pain  and  uneasiness, 
and  endangered  the  loss  of  the  sight  of  said  eye.     By  reason 
whereof  he  was  damaged,  etc. 

On  the  trial  of  the  case  the  jury  returned  a  verdict  of  $2,000 ; 
a  motion  was  made  for  a  new  trial,  which  was  overruled,  and 
the  defendant  excepted. 

The  only  ground  of  the  motion  for  a  new  trial  which  it  is 
necessary  to  notice  is,  the  ground  that  the  verdict  was  contrary 
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to  law  and  to  the  evidence.    The  evidence  as  shown  in  the 
record  is,  in  substance,  as  follows : 

That  the  plaintiff  was  employed  by  the  company  to  assist  in 
changing  the  gauge  of  the  railroad ;  that  he  worked  under  Brooks, 
who  was  the  boss  of  the  hands;  that  Brooks  put  him  to  work 
with  a  hammer  to  drive  spikes,  directing  him  to  drive  up  the 
spikes  where  they  were  bent  under  the  iron,  and  that  he  instructed 
him  where  he  found  a  spike  that  was  not  down  and  was  bent,  to 
turn  the  small  face  of  the  hammer  down,  and  put  it  on  the  head 
of  the  spike  and  drive  it  up.  Thus  the  hand  with  whom  he  was 
working  driving  spikes  used  his  hammer  as  a  punch,  putting  its 
small  face  on  the  head  of  the  spike,  while  the  plaintiff  with  his 
hammer  struck  the  upturned  large  face  of  the  hammer  which  was 
held  on  the  spike,  and  the  spike  was  in  this  way  driven  up.  In 
doing  this  a  piece  of  his  hammer  burst  off,  a  part  of  it  striking 
him  on  the  knee,  and  another  piece  on  the  right  eye.  All  the 
other  hands  used  their  hammers  in  the  same  way.  He  was  hurt 
about  nine  o'clock  in  the  morning,  having  commenced  work 
about  five  o'clock.  Other  hammers  broke  besides  his,  but  he 
did  not  know  whether  any  broke  before  he  was  hurt  or  not ;  his 
hammer  was  a  new  one,  and  some  of  the  others  might  have  had 
old  ones;  he  had  never  seen  any  hammers  break  before  that 
time ;  he  had  worked  on  other  railroads  before,  and  had  done 
this  kind  of  work;  he  did  not  examine  the  hammer  "  any  more 
than  just  going  to  take  up  a  tool  to  work  with;  "  he  did  not  see 
anything  the  matter  with  it. 

Two  of  the  railroad  hands  who  were  at  work  on  the  same  day, 
and  at  the  same  place  with  the  plaintiff,  testified  for  him.  One 
of  them  testified  as  to  the  pieces  flying  off  of  the  hammer ;  he 
said  they  **  got  to  flying  like  thunder;  "  **  they  were  flying  with 
force:  they  could  hear  them  whistling;  "  that  Brooks  told  them 
to  "  work  up;"  most  of  the  hammers  burst,  their  faces  split  or 
shelled  off;  some  of  them  were  old  and  some  of  them  new  ham- 
mers; nearly  all  of  them  broke;  they  battered  on  them  a  **  right 
smart  while"  before  they  commenced  bursting,  the  hammers 
looked  to  be  all  right  when  they  picked  them  up,  and  looked  to 
be  first  class  hammers,  and  "  they  "  said  they  were  first  class. 
The  other  witness  testified  as  to  several  of  the  hammers  breaking. 
He  said  he  thought  his  was  the  first  to  break;  that  he  could  not 
hit  the  spikes  with  his  hammer,  and  he  got  a  new  hammer  out  of 
the>  car  which  did  not  break ;  that  he  paid  no  attention  to  the 
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hammers  to  see  whether  they  were  breaking  or  not ;  that  if  two 
pieces  of  the  steel  struck  together,  and  they  were  very  hard,  they 
were  likely  to  break. 

This  case  seems  to  have  been  tried  under  section  3033  of  the 
Code,  which  declares,  that  **  a  railroad  company' shall  be  liable 
for  any  damage  done  to  persons,  stock  or  other  property,  by  the 
running  of  locomotives  or  cars  or  other  machinery  of  such  com- 
pany, or  for  damage  done  by  any  person  in  the  employment  and 
service  of  such  company,  unless  the  company  shall  make  it 
appear  that  their  agents  have  exercised  all  ordinary  and  reason^ 
able  care  and  diligence,  the  presumption  in  all  cases  being  against 
the  company."  The  judge  charged  the  jury,  in  substance,  that 
when  the  injury  was  shown,  the  presumption  was  against  the 
railroad.  The  declaration  alleges,  and  the  evidence  shows,  that 
the  injury  sustained  was  caused  by  the  breaking  of  a  hammer  ia 
the  hands  of  the  plaintiff.  We  do  not  think  that  a  hammer 
thus  used  comes  under  the  term  *  *  machinery  ' '  used  in  the  above 
section.  The  Supreme  Court  of  Alabama,  in  the  case  of  Ga. 
Pac.  Ry.  Co.  v.  Brooks,  4  South.  Rep.  28Q  (84  Ala.  138;  13  Am. 
Neg.  Cas.  132),  in  discussing  the  statute  of  that  State  somewhat 
similiar  to  our  statute,  says:  "A  hammer  is  a  tool  or  instrument 
ordinarily  used  by  one  man  in  the  performance  of  manual  labor. 
It  may  be  made  an  essential  part  of  machinery  when  it  is  intended 
to  be  and  is  operated  by  means  thereof ;  but  when  disconnected 
from  any  other  mechanical  appliances,  and  operated  singly  b3r 
muscular  strength  directly  applied,  such  tool  or  instrument  is 
not  machinery  in  its  most  comprehensive  signification,  or  within 
the  meaning  of  the  statute."  The  plaintiff  not  being  injured  in 
any  of  the  ways  pointed  out  in  the  above  section,  either  by  the 
running  of  the  cars  or  machinery,  or  by  any  other  employee  of 
the  company,  there  was  no  presumption  in  his  favor  or  against 
the  railroad  company,  as  set  forth  in  the  above  section.  This 
case,  therefore,  is  not  governed  by  that  section,  but  falls  under 
the  general  law  of  master  and  servant.  Under  that  law,  the 
burden  was  upon  the  plaintiff  to  show  negligence  on  the  part  of 
the  defendant  in  supplying  him  with  a  defective  hammer.  Before 
he  can  recover,  under  the  facts  disclosed  by  this  record,  he  must 
show  that  the  hammer  was  defective,  and  that  the  company  knew 
it  or  could  have  ascertained  it  by  the  exercise  of  ordinary  care 
and  diligence.  The  mere  fact  that  the  hammer  was  defective, 
and  that  other  hammers  were  defective,  and  that  the  injury 
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resulted  therefrom,  is  not  sufficient  to  authorize  the  jury  to  infer 
negligence  on  the  part  of  the  company  in  the  purchase  or  selec-^ 
tion  of  these  hammers. 

Wood,  in  his  *'  Law  of  Master  and  Servant,"  §  368,  says: 
"  From  the  mere  fact  that  the  injury  results  to  a  servant  from  a. 
latent  defect  in  machinery  or  appliances  of  the  business,  no 
presumption  of  negligence  on  the  master's  part  is  raised.  There 
must  be  evidence  of  negligence  connecting  him  with  the  injury. 
The  fact  that  machinery  has  been  previously  protected,  or  that 
subsequent  to  the  injury  guards  were  provided  for  it,  is  not  evi- 
dence from  which  negligence  may  be  inferred.  The  mere  fact 
that  the  machinery  proves  defective,  and  that  an  injury  results 
therefrom,  does  not  fix  the  master's  liability.  Prima  facie  it  is 
presumed  that  the  master  has  discharged  his  duty  to  the  servant, 
and  that  he  was  not  at  fault.  Therefore  the  servant  must  over» 
come  thi&  presumption  by  proof  of  fault  on  the  master's  part, 
either  by  showing  that  he  knew  or  ought  to  have  known  of  the 
defects,"  etc.  "  The  burden  of  proving  negligence  upon  the 
part  of  the  master  is  upon  the  servant,  and  he  is  bound  to  show 
that  the  injury  arose  from  defects  known  to  the  master,  or  which 
he  would  have  known  by  the  exercise  of  ordinary  care,  or  that 
he  has  failed  to  observe  precautions  essential  to  the  protection 
of  the  servants  which  ordinary  pruden^ce  would  have  suggested." 

The  same  work,  §  382,  says:  "  The  servant  seeking  to  recover 
for  an  injury,  takes  the  burden  upon  himself  of  establishing 
negligence  on  the  part  of  the  master,  and  due  care  on  his  own 
part.  And  he  is  met  by  two  presumptions,  both  of  which  he 
must  overcome  in  order  to  entitle  him  to  a  recovery.  First,  that 
the  master  has  discharged  his  duty  to  him  by  providing  suitable 
instrumentalities  for  the  business,  and  in  keeping  them  in  con- 
dition, and  this  involves  proof  of  something  more  than  the  mere 
fact  that  the  injury  resulted  from  a  defect  in  the  machinery.  It 
imposes  upon  him  the  burden  of  showing  that  the  master  had 
notice  of  the  defect,  or  that  in  the  exercise  of  that  ordinary  care 
which  he  is  bound  to  observe,  he  would  have  known  of  it.  When 
this  is  established,  he  is  met  by  another  presumption,  the  force 
of  which  must  be  overcome  by  him,  and  that  is,  that  he  assumes. 
all  the  usual  and  ordinary  hazards  of  the  business." 

Mr.  Thompson,  in  his  work  on  Negligence,  p.  1053,  §  48,  uses 
the  following  language:  "  In  an  action  by  an  employee  against 
his  employer,  for  injuries  sustained  by  the  former  in  the  course 
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of  his  employment,  from  defective  appliances,  the  presumption 
is  that  the  appliances  were  not  defective ;  and  when  it  is  shown 
that  they  were,  then  there  is  a  further  presumption  that  the 
employer  had  no  notice  or  knowledge  of  this  fact,  and  was  not 
negligently  ignorant  of  it. ' '     See  also  Pierce  on  R  ailroads  382. 

Applying  these  rules  to  the  evidence,  we  do  not  think  that  the 
plaintiff  was  entitled  to  recover.  There  was  no  evidence  in  the 
record  going  to  show  any  negligence  whatever  on  the  part  of  the 
company  or  its  officers,  unless  it  could  be  inferred  from  the  fact 
that  other  hammers  broke  the  same  day ;  and  as  we  have  seen 
from  the  above  extracts,  that  it  is  not  sufficient  proof  of  negli- 
gence. On  the  contrary,  there  is  evidence  to  show  that,  as  far 
as  could  be  ascertained  from  an  examination  of  the  hammers, 
they  are  first  class.  Other  witnesses  said  that  they  looked  as 
if  they  were  first  class,  and  that  "they"  (meaning,  we  sup- 
pose, the  officers  of  the  company)  said  they  were  first  class.  We 
•cannot  hold  —  for  in  our  opinion  it  is  not  the  law  —  that  an 
employer  is  liable  to  his  servant  when  he  furnishes  him  with  an 
axe,  a  wagon,  a  saw,  a  hammer  or  any  other  tool  which  appears 
to  be  first  class,  and  which  subsequently,  by  some  latent  defect, 
breaks  and  injures  the  servant.  If  such  were  the  law,  every 
farmer,  contractor  or  other  employer  would  be  liable  to  his 
employee  when  he  furnished  him  tools  and  they  broke  and  injured 
him  on  account  of  some  latent  defect  which  could  not  be  ascer- 
tained by  the  exercise  of  ordinary  care. 

For  these  reasons  we  hold  that  this  verdict  was  contrary  to 
law  and  to  the  evidence,  and  that  the  trial  judge  erred  in  refusing 
to  grant  a  new  trial  upon  this  ground.  See  also  Reid  v.  C.  R. 
R.  Co.,  81  Ga.  694.     Judgment  reversed. 

TRACK-HAND  KILLED  BY  TRAIN  —  DECLARATION — 
PLEADING  AND  PROOF.  —  In  THE  CENTRAL  RAILROAD 
COMPANY  V.  HUBBARD,  86  Ga.  623  {February,  1891),  track-hand 
killed  by  an  engine,  judgment  for  plaintiff  was  reversed^  the  official 
syllabus  stating  the  decision  as  follows : 

"  I.  A  declaration  alleging  that  the  plaintiff's  husband,  an 
employee  of  a  railroad  company,  was  killed  by  an  engine  of  the 
company,  setting  forth  such  a  statement  of  the  facts  and  circum- 
stances connected  with  the  killing  as  did  not  of  themselves  nega- 
tive  the  existence  of  negligence  on  the  part  of  the  company,  and 
distinctly  averring  that  the  deceased  was  without  fault,  and  that 
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the  killing  was  caused  by  the  negligence  of  the  company's  servants 
in  the  running  of  such  engine,  was  not  demurrable. 

•*  2.  Whether  or  not  the  presumption  of  negligence,  which  §  3033 
of  the  code  provides  shall  in  all  cases  be  against  a  railroad  company, 
has  been  removed,  is  a  question  of  fact  for  the  jury,  and  not  one  of 
law  to  be  determined  by  the  court. 

"3.  In  a  suit  against  a  railroad  company  by  a  widow  for  the 
killing  of  her  husband,  who  was  an  employee  of  the  company,  a 
request  to  charge,  grouping  together  certain  alleged  facts  tending 
to  show  negligence  on  the  part  of  the  deceased,  and  instructing  the 
jury  that  if  these  facts  be  true  the  plaintiff  cannot  recover,  without 
leaving  the  jury  to  determine  whether  such  facts  did  or  did  not 
constitute  negligence  on  his  part,  was  properly  refused. 

"  4.  When  the  plaintiff's  declaration  alleges  that  her  husband  was 
killed  in  a  special  way  by  the  negligent  running  of  a  particular  train 
or  engine  of  a  railroad  company,  and  the  proof  shows  that  he  was 
killed  by  another  engine  of  the  company,  and  in  a  manner  different 
from  that  alleged,  and  the  evidence  is  such  that,  in  any  view  of  the 
•case,  the  plaintiff's  right  to  recover  is  very  doubtful,  a  verdict  in 
her  favor  should  be  set  aside." 

TRACK-HAND  INJURED  BY  IRON  RAIL  FALLING  FROM 
HAND  CAR  WHICH  WAS  BEING  UNLOADED.— In  JOHN- 
SON  V.  WESTERN  &  ATLANTIC  R.  R.  CO.,  55  Ga.  133  (1875). 
judgment  granting  motion  for  new  trial  after  verdict  rendered  for 
plaintiff  in  the  Gordon  Superior  Court  for  $2,000,  was  affirmed  by 
the  Supreme  Court,  it  being  held  that  where  an  employee  of  a 
railroad  company  knowingly  uses  defective  machinery  he  can- 
not recover  damages  for  injuries  resulting  therefrom.  In  the 
opinion  rendered  by  Warner,  Ch.  J.,  is  the  following  state- 
ment  of  the  facts:  "  It  appears  from  the  evidence  in  the  record 
that  the  plaintiff  was  in  the  employ  of  the  defendant  as  a  track- 
hand  upon  its  road;  that  he,  with  other  employees  of  the  defendant, 
at  the  time  of  the  alleged  injury,  were  engaged  in  the  trans- 
portation of  themselves  and  tools  to  their  place  of  work,  on  a 
hand  car.  When  going  along  to  their  place  of  work  on  defendant's 
road,  the  boss  of  the  squad  directed  them  to  stop  and  take  on  the 
car  three  iron  rails  and  five  cross-ties,  which  was  done,  placing  two 
of  the  rails  on  the  west  side  of  the  car  and  one  on  the  east  side 
thereof;  the  cross-ties  were  put  across  the  rails,  the  car  then  went 
forward  about  one-fourth  of  a  mile,  and  took  on  another  iron  rail, 
which  was  placed  on  the  east  side  of  the  car,  near  the  edge,  which 
was  worn  off  and  beveled.    The  parties  then  started  off  down  the 
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road,  went  about  half  a  mile,  when  they  reached  Reeve's  crossing; 

the  boss  blew  his  whistle  for  the  car  to  stop,  and  said,  '  let  us  get 

this  car  off  the  track,  the    train  will  soon  be  passing/    Whilst 

\  unloading  the  car  to  get  it  off  the  track,  the  iron  rail  which  had 

\  been  placed  on  the  east  side  of  the  car  rolled  off  and  broke  the 

I  plaintiff's  leg."     Plaintiff  testified  as  to  the  defective  condition  of 

the  car,  the  time  he  had  been  at  work  with  the  same  car,  and  his 

j  knowledge  of  the  state  of  the  car.     Defendant  requested  an  instruc* 

tion  to  the  effect  that  if  plaintiff  had  knowledge  of  the  defect  but 

continued  to  work,  he  was  not  entitled  to  recover,  which  request  was 

refused.     The  Supreme  Court  held  that  such  refusal  to  instruct  was 

error,  but  inasmuch  as  the  trial  court  corrected  its  own  error  by 

granting  a  new  trial,  the  judgment  of  that  court  was  affirmed. 

FREIGHT  CAR  INSPECTOR  KILLED  ON  TRACK  — DAM- 
AGES —  DEATH  —  STATUTE  —  INSTRUCTION  —  ANNUITY 
TABLES  —  EVIDENCE  —  VERDICT.  —  In  THE  GEORGIA 
RAILROAD  V.  PITTMAN,  73Ga.  325  {September  Term,  1SS4),  apptaii 
by  defendant  from  judgment  for  plaintiff  for  $5,500  rendered  in 
the  City  Court  of  Atlanta,  judgment  for  plaintiff  was  affirmed.  The 
statement  of  facts  and  the  points  decided  are  as  follows: 

Mrs.  Nancy  E.  Pittman  brought  case  against  the  Georgia  Railroad 
to  recover  for  the  homicide  of  her  husband.  On  the  trial,  the  evi- 
dence on  behalf  of  the  plaintiff  was,  in  brief,  as  follows:  Pittman, 
the  deceased,  was  employed  by  the  Western  and  Atlantic  Railroad^ 
and  his  business  was  to  look  after  freight  delivered  to  the  Georgia 
Railroad,  and  to  take  down  a  memorandum  of  the  numbers  and  seals 
of  the  cars.  He  was  generally  a  sober,  industrious  man,  earning  a 
salary  of  $60  per  month,  and  was  frequently  engaged  in  trading,  sa 
that  his  income  was  about  $1,200  per  annum.  He  was  economical, 
and  his  own  support  did  not  cost  more  than  $200  or  $250  a  year. 
He  was  forty-four  years  old  at  the  date  of  his  death.  The  numbers 
were  somewhat  high  on  the  sides  of  the  cars,  and  the  ground  was- 
slightly  depressed  between  the  tracks,  there  being  several  tracks 
running  about  that  point.  It  was  common  to  step  back  on  another 
track,  if  vacant,  get  the  numbers  of  the  cars,  and  then  go  up  and 
examine  the  seals.  While  doing  this,  deceased  was  run  over  by 
defendant's  train,  and  died  from  the  effects.  The  tracks  at  that 
point  were  about  four  or  five  feet  apart.  One  witness  testified  that 
he  never  knew  the  deceased  to  be  drunk,  and  only  one  time  in 
twenty-five  years  to  have  the  appearance  of  drinking.  Two  others 
swore  that  he  did  not  show  signs  of  being  under  the  influence  of 
liquor  shortly  before  and  at  the  time  of  the  injury;  and  one  stated 
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that  after  the  injury  the  doctor  who  was  summoned  furnished  some 
whisky,  and  recommended  that  he  drink  it,  but  he  refused  it.  Other 
trains  were  moving  about  in  the  railroad  yard  that  day  and  every 
day,  but  not  just  at  that  time  and  place.  One  engine  was  not  far 
away.  The  engineer  testified  that  there  were  cars  between  him  and 
the  place  of  the  injury,  and  that  he  did  not  remember  hearing  the 
engihe-bell  ring,  but  heard  hallooing  after  the  injury,  and  saw  the 
crowd  running  down  the  track.  Tables  of  life  expectancy  were 
introduced. 

The  evidence  €or  the  defendant  was,  in  brief,  as  follows:  The 
engine  which  caused  the  injury  was  engaged  in  shifting  cars.  It 
went  up  one  track  and  came  backing  down  another  at  a  speed  of 
about  two  and  one-half  or  three  miles  an  hour.  When  it  had  gone 
about  fifteen  or  twenty  feet,  the  fireman  looked  over  the  tender  and 
saw  Pittman  making  entries  in  his  book  and  standing  on  the  track 
with  his  back  partly  turned  towards  the  engine,  at  a  distance  of 
about  two  and  a  half  car  lengths  (a  car  length  being  about  thirty 
or  thirty-three  feet).  The  fireman  shouted,  *'Look  out!"  two  or 
three  times,  and  seeing  that  it  did  not  seem  to  draw  Pittman's 
attention,  stepped  back  and  pulled  the  bell-rope,  ringing  the  bell. 
He  then  went  to  the  other  side  of  the  engine  to  see  if  Pittman  had 
left  the  track,  and  not  seeing  him,  returned  to  his  position  and 
found  that  he  had  been  hurt.  The  engineer  did  not  slacken  the 
speed  of  the  engine  when  the  fireman  hallooed  and  rang  the  bell, 
but  any  one  would  have  had  time  to  leave  the  track  after  the  bell 
rang,  if  he  had  paid  attention  to  it.  There  were  steam-brakes  on 
the  engine,  by  which  it  could  have  been  stopped  in  rive  or  six  feet 
at  the  speed  at  which  it  was  running.  There  was  a  conductor  whose 
duty  it  was  to  make  up  the  train.  He  was  not  with  the  engine  at 
the  time  of  the  injury,  but  gave  instructions  to  the  train-hand,  as 
was  very  often  done.  One  witness  for  the  defendant  testified  that 
he  was  engaged  on  behalf  of  the  Georgia  Railroad  in  the  same 
position  as  Pittman  occupied  with  the  Western  and  Atlantic  Rail- 
road, and  was  at  work  along  with  him  just  before  the  accident;  that 
Pittman  was  so  drunk  that  he  could  not  walk  along  a  broad  plank 
without  staggering  from  side  to  side,  that  he  urged  Pittman  to 
come  out  from  between  the  tracks,  told  him  that  the  engine  was 
standing  very  near,  and  that  they  were  pulling  backwards  and  for- 
wards all  the  time,  and  that  the  witness  thought  he  had  better  step 
out  on  the  other  side  until  the  engine  got  out,  and  then  come  back 
and  get  the  seals  on  that  side;  that  Pittman  continued  to  take  down 
the  numbers  of  the  cars;  that  the  witness  was  afraid  the  engine  was 
^oing  to  "  pull  down,"  told  Pittman  that  he  had  better  get  out,  and 
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took  hold  of  his  arm  to  urge  him  out;  that  Pittman  pulled  away,  say- 
ing,  *•  I  can  take  care  of  myself; "  that  the  witness  said,  "  I  am  going 
out,  and  you  can  go  if  you  like,"  and  walked  around  the  car,  think* 
ing  Pittman  was  behind  him;  that  he  heard  the  bell  ring,  looked 
and  did  not  see  Pittman,  heard  some  one  hallooing,  and  found  that 
Pittman  was  hurt. 

The  jury  found  for  the  plaintiflF  $5,500.  The  defendant  moved 
for  a  new  trial  on  seventeen  grounds,  the  substance  of  which  are 
stated  in  the  decision,  in  the  divisions  where  they  are  discussed. 
The  motion  was  overruled,  and  defendant  excepted.  [Joseph  B. 
Gumming  and  Hillyer  &  Brc,  appeared  for  plaintiff  in  error; 
Hopkins  &  Glenn,  for  defendant  in  error.] 

The  opinion  was  rendered  by  Jackson,  Gh.  J.,  and  the  points 
decided  are  stated  in  the  official  syllabus  as  follows: 

*•  I.  Whether  a  person's  capacity  to  earn  money  and  labor  suc- 
cessfully would  be  diminished  from  old  age,  and  how  much  such 
diminution  would  be,  depends  considerably  upon  the  character  of 
the  labor  and  the  expectation  of  life  of  the  person,  and  this  question 
was  fairly  submitted  by  the  court  to  the  jury. 

**  (a.)  The  act  of  1878,  allowing  the  wife  to  recover  the  full  value 
of  her  husband's  life  in  case  of  his  homicide,  is  not  unconstitutional 
or  invalid;  and  in  construing  it,  the  judge  gave  the  full  measure 
of  its  rights  to  the  defendant  below  in  having  the  husband's  support^ 
while  living,  deducted  from  Jthe  recovery. 

•*  (b.)  The  first  and  third  requests  are  covered  by  the  general 

charge. 

**  2.  The  criticisms  upon  the  general  charge  made  in  the  ninth,, 
tenth,  eleventh  and  thirteenth  grounds  of  the  motion  for  new  trial 
are  not  well  founded.  The  distinction  is  clearly  drawn  betweea 
that  negligence  on  the  part  of  a  person  killed  by  a  railroad  train 
which  would  defeat  all  recovery  by  his  widow,  and  that  which 
would  only  defeat  it  in  part. 

"  (a.)  There  was  no  error  in  charging  the  jury  that  *  if  you  find 
it  your  duty  to  find  for  the  plaintiff,  you  will  look  to  the  evidence 
and  determine  from  that  how  much  you  will  find.  You  will,  in 
arriving  at  a  conclusion,  look  to  the  evidence  as  to  the  age  of  the 
plaintiff's  husband,  the  probable  length  of  his  life,  the  amount  that 
he  earns  or  would  probably  earn  during  his  life,  and  the  state  of 

his  health.' 

•*  (b.)  Nor  was  there  any  error,  after  telling  the  jury  that  a  book 
had  been  introduced  to  aid  in  calculations  which  they  would  make, 
in  charging  them  *  you  can  use  the  rules  in  that  book,  or  can  take 
any  other  rules  or  information  that  you  possess  that  refer  to  making 
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calculations.'  In  making  a  calculation,  the  jury  may  apply  their 
knowledge  or  information  of  arithmetic,  without  its  being  formally 
introduced  in  evidence. 

"  (c.)  In  regard  to  the  diligence  of  the  respective  parties,  the 
court  charged  fairly  to  both. 

"  3.  Although  the  court  charged  that  if  the  officers  of  the  railroad 
and  the  deceased  were  both  at  fault,  the  jury  *  would  be  authorized 
to  make  such  reasonable  deduction,'  yet  where,  in  the  same  con- 
nection, he  charged  the  rule  of  contributory  negligence  in  the  lan- 
guage of  the  statute,  that  '  the  damages  shall  be  diminished  by  the 
jury,'  there  was  no  error  which  requires  a  new  trial. 

"  4.  Although  the  charge  on  the  subject  of  the  measure  of  dam- 
ages was  not  as  clear  as  it  might  have  been,  and  dwelt  somewhat 
upon  the  subject  of  annuities,  yet  there  was  no  error  which  injured 
the  defendant,  and  the  court  subsequently  gave  clearly  the  correct 
rule  as  to  the  measure  of  damages. 

•'  (a.)  The  act  of  1878  (Code,  §  2972)  clearly  gives  to  the  widow 
the  right  to  recover  the  full  value  of  the  life  of  her  husband  for 
whose  homicide  she  sues;  and  the  jury  are  to  determine  the  present 
value  of  that  life. 

"5.  There  was  sufficient  evidence  to  support  the  verdict;  nor 
was  a  verdict  of  $5,500  in  favor  of  a  widow  who  sued  for  the  homi- 
cide of  her  husband  excessive,  where  it  appeared  that  the  husband 
had  an  expectancy  of  over  twenty  years  of  life  and  an  annual  income 
of  about  $1,000,  deductions  having  been  made  on  account  of  con* 
tributory  negligence,  the  effect  of  advancing  age,  and  the  support 
of  the  husband  himself,  under  the  charge  of  the  court."  [Hall,. 
J.,  concurred  specially.] 

EMPLOYEE  ON  CONSTRUCTION  TRAIN  KILLED  IN 
COLLISION  OF  CAR  WITH  COWS  ON  TRACK  —  FELLOW- 
SERVANT  —  CONTRIBUTORY  NEGLIGENCE  —  BURDEN 
OF  PROOF  —  CHARGE  —  VIOLATION  OF  RULES.  —  In 
PRATHER  V.  RICHMOND  db  DANVILLE  R.  R.  CO.,  80  Ga.  427 
(yi/Zy,  i888\  employee  on  material  train  killed  by  being  thrown  off 
the  car  by  reason  of  collision  with  cows  on  track,  judgment  refusing^ 
plaintiff  new  trial  after  judgment  rendered  in  City  Court  of  Atlanta 
was  affirmed^  the  official  syllabus  to  the  report  (per  opinion  by  Sim- 
iiONS,  J.)  stating  the  points  decided  as  follows:  **  i.  Where  the 
deceased,  for  whose  homicide  his  wife  brought  suit,  was  upon  a 
construction  train  which  was  used  for  the  purpose  of  hauling  dirt^ 
rails,  etc.,  necessary  for  repairing  the  road-bed,  and  it  had  a  crew 
of  a  number  of  hands  constantly  employed,  of  whom  deceased  was 
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•one,  his  business  being  to  do  anything  to  insure  the  successful 
working  of  the  train,  he  was  a  co-employee  with  the  balance  of  the 
•crew,  including  the  conductor  or  boss  of  the  squad  and  the  engineer 
and  fireman  of  the  engine,  although  at  the  time  of  the  accident,  the 
train  was  moving  from  one  point  to  another,  and  deceased  had  no 
active  duty  to  perform.  Richmond  &  Danville  R.  R.  Co.  v.  Ayers, 
53  Ga.  12,  cited,  doubted  and  distinguished  (i). 

'*  2.  If  the  deceased  immediately  or  remotely,  directly  or  indi- 
rectly, caused  the  injury  or  any  part  of  it  or  contributed  to  it  at 
all,  his  wife  could  not  recover.  [Citing  Mitchell  v.  Central  R.  R., 
•63  Ga.  173,  in  its  construction  of  Code,  §  3036.] 

"3.  It  was  not  error  to  charge  that  the  burden  was  on  the  plaintiff 
to  show  that  her  husband  was  without  fault  or  that  the  defendant 
was  in  fault. 

"4.  It  was  not  error  to  charge  that,  if  an  employee  received  an 
injury  from  an  accident  which  is  an  ordinary  peril  of  the  service 
undertaken  by  him,  he  cannot  recover  damages  for  such  injury. 

**  5.  Before  an  employee  can  recover  from  a  railroad  company, 
he  must  be  free  from  fault;  and  if  he  is  killed  while  in  disobedience 
of  a  rule  of  the  company,  or  an  order  of  the  conductor  given  him 
while  he  is  under  the  command  of  that  officer,  his  widow  cannot 
recover,  unless  it  appears  that  such  disobedience  did  not,  directly 
or  indirectly,  contribute  in  any  degree  to  the  injury. 

•*  (a.)  If  the  employee  disobey  a  reasonable  rule  of  the  company, 
or  a  reasonable  order  of  the  person  who  is  in  command  of  the  squad 
of  whom  he  is  one,  given  either  for  the  protection  of  the  interests 
of  the  company  or  of  the  employee  himself,  the  burden  is  upon  the 
plaintiff  to  show  that  the  disobedience  did  not  contribute  to  the 
injury. 

**  6.  If  it  be  shown  that  the  employee  has  disobeyed  the  order  of 
his  superior,  the  burden  is  upon  him  to  show  that  such  disobedience 
did  not  contribute  in  any  degree  to  the  injury.  [Citing  Central  R. 
R.  V.  Mitchell,  63  Ga.  173,  174;  Atlanta  &  Charlotte  Air-Line  R'y 
V,  Ray,  70  Ga.  674.] 

**  7.  It  was  the  right  and  duty  of  the  conductor  in  charge  of  the 

I.  The  court   said:    "It  is  argued  train  as  Prather  did  to  tliis.     He  was  a 

that  this  case  is  covered  by  the  case  of  '  track-raiser/    a  separate  and    inde- 

Richmond   &   Danville   R.   R.  Co.  v,  pendent  employment  fiom   that  of  a 

Ayers,  53  Ga.  12.     We  do  not  think  so.  *  train-hand  '  who  is  a  part  of  the  crew 

If  that  case    was  ruled  correctly    (of  of  the  train.*' 

which  I  have  grave  doubts)  it  does  not  The  cases  cited  will  be  found  reported 

conflict  with  our   ruling  in  this  case,  with  the  Georgia  cases  in  this  volume 

The   facts  are  entirely   different.     In  of  Au.  Neg.  Cas. 
that  case  Ayers  did  not  belong  to  that 
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train  and  representing  the  company  to  give  all  necessary  orders  for 
the  protection  of  the  interest  of  the  company  and  the  safety  of  its 
■servants;  and  if  he  gave  an  order  not  to  sit  with  legs  hanging  over 
the  side  of  the  car,  and  it  was  a  reasonable  ordet,  and  the  servant 
-disobeyed  it  and  was  injured,  he  could  not  afterwards  say  it  was  not 
an  order  but  simply  advice  or  warning  against  danger;  nor  could 
he  say  that,  while  he  was  riding  from  one  part  of  the  road  to  another, 
.and  had  nothing  to  do  with  the  running  of  the  train,  it  was  not  such 
an  order  as  he  was  bound  to  obey. 

'*  8.  Even  if  there  were  errors  in  the  charge,  a  new  trial  will  not 
be  granted,  as  it  appears  that  the  injury  was  the  result  of  an 
unavoidable  occurrence  which  could  not  have  been  prevented  by 
the  exercise  of  even  extraordinary  diligence. 

"  9.  Some  of  the  newly  discovered  testimony  is  cumulative  in  its 
character,  and  the  remainder  of  it  negative,  relating  principally  to 
whether  any  orders  were  given  by  the  conductor  as  to  the  standing 
4ip  or  sitting  down.'* 

EMPLOYEE  OF  ONE  COMPANY  RIDING  ON  CAR  THAT 
WAS  DERAILED  ON  TRACK:  OF  ANOTHER  COMPANY  — 
FELLOW  SERVANT  — QUESTION  FOR  JURY.  —  KILLIAN 
V.  AUGUSTA  cfc  KNOXVILLE  R.  R.  Co.,  78  Ga.  750  {March,  1887) 
was  an  action  brought  by  the  widow  of  Killian,  who  was  in  the 
employment  of  the  Port  Royal  &  Augusta  R'y  Co.,  and  who  was 
directed  to  accompany  a  train  and  to  deliver  a  load  of  rough  timber, 
etc.,  at  the  Sibley  Mill,  a  point  on  the  Augusta  &  Knoxville  R.  R. 
The  alleged  carelessness  on  the  part  of  defendant  consisted  in  the 
defective  construction  of  a  certain  curve  at  a  point  on  the  streets 
of  Augusta  and  over  which  the  train  had  to  pass.  It  seems  from 
the  evidence  that  the  deceased  was  riding  on  the  end  car  of  the 
train,  with  three  or  four  others  bound  upon  the  same  mission,  land 
that  at  that  curve  this  car  was  derailed  and  plaintiff's  husband  was 
killed.  There  was  a  nonsuit  in  the  Richmond  Superior  Court  which, 
oh  appeal,  was  reversed.  There  being  a  conflict  of  evidence  on  the 
<inestion  of  negligence  the  question  should  have  been  submitted  to 
the  jury.  Whether  the  deceased  was  a  co-employee  with  persons 
in  employment  of  defendant  company,  who  were  in  charge  of  the 
train,  was  not  definitely  decided;  but  the  court  referred  simply  to 
the  decision  of  this  question  in  the  case  of  Cooper  v.  Mullins,  30 
Ga.  146;  14  Am.  Neg.  Cas.  114,  ante.  Questions  of  practice  were 
•also  decided  in  the  Killian  case,  supra, 

A  subsequent  decision  in  the  Killian  case  (79  Ga.  234)  states 
the  case  (as  per  official  syllabus)  as  follows: 
Vol.  XIV— 13 
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"  I.  Where  a  train  loaded  with  wood  was  transported  over  one 
railroad  to  a  city,  and  at  the  instance  of  the  shipper,  permission  was^ 
obtained  from  the  superintendent  of  the  road  for  the  train  to  pro- 
ceed  over  the  track  of  two  other  roads  to  a  third,  and  over  it  to  the 
point  of  destination,  the  train  being  manned  by  employees  of  the 
first  road,  and  a  person,  by  direction  of  the  superintendent  of  that 
road,  accompanied  the  train  for  the  purpose  of  seeing  that  it  was- 
unloaded  promptly  and  returned  to  the  road  to  which  it  belonged,.  . 
and  where  an  arrangement  was  made  with  the  superintendent  of 
the  third  road  for  the  train  to  proceed  over  its  tracks,  and  he 
directed  an  employee  to  go  upon  the  engine  and  act  as  pilot  and 
inform  the  engineer  of  the  curves  and  "  tight  places  "  in  the  track,, 
the  only  duty  or  obligation  owed  by  the  third  railroad  company  to* 
the  employees  of  the  first  company  upon  such  train  was  to  have  a 
reasonably  safe  track  over  which  the  cars  were  to  be  transported. 

"  (a.)  This  case  differs  from  that  of  the  Macon  &  Augusta  R.  R.. 
Co.  V.  Mayes,  49  Ga.  355.  There  it  was  ruled  that  the  company 
was  liable  to  third  persons  and  to  the  public  for  injuries  resulting- 
from  a  collision  caused  by  allowing  a  train  of  another  to  come  upon 
its  franchise,  and  did  not  refer  to  an  employee  of  the  company  thus* 
using  its  road. 

"  (b.)  The  person  sent  with  the  train  to  see  to  the  unloading  and. 
return  of  the  cars  was  not  an  employee  of  the  last  road  over  which, 
the  train  ran ;  and  therefore  the  charges  of  the  court  as  to  whether 
he  was  free  from  fault  and  negligence  as  an  employee  thereof,  and 
whether  it  was  in  fault,  were  not  applicable  to  the  case. 

**  2.  Such  person  was  an  employee  of  the  first  company,  and  the- 
only  obligation  the  last  company  was  under  as  to  him  was  to  furnish, 
him  a  safe  track  on  which  the  train  might  be  safely  run.  If  it  failed 
to  do  this,  and  he  was  killed  solely  by  reason  of  the  defect  in  its 
track,  his  widow  would  be  entitled  to  recover  therefor. 

"3.  If  the  injury  was  occasioned  solely  by  a  defect  in  the  tracks 
of  the  car  belonging  to  the  first  company,  she  would  not  be  entitled 
to  recover  from  the  last. 

"4.  If  the  injury  was  caused  both  by  a  defect  in  the  track  and 
by  a  defect  in  the  trucks,  she  would  be  entitled  to  recover  an  amount 
in  the  proportion  the  defect  in  the  track  as  compared  to  that  in  the 
trucks  contributed  to  the  injury. 

**  5.  The  last  company,  as  to  the  safety  of  its  track,  was  liable  to 
him  as  a  passenger;  and  if  the  injury  was  caused  solely  by  a  defect- 
in  the  track,  and  he  was  not  negligent  or  could  not  have  avoided 
the  injury  by  the  exercise  of  ordinary  care  and  diligence,  his  widow^ 
(he  having  been  killed)  would  be  entitled  to  recover  the  amount  of 
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damages  she  has  sustained.  If  he  was  negligent,  but  could  not,  by 
the  exercise  of  ordinary  care,  have  avoided  the  injury  caused  by  the 
defendant's  negligence,  then  the  damages  should  be  diminished  as 
in  cases  of  contributory  negligence. 

*'  6.  There  was  no  error  in  striking  from  the  plaintiff's  declaration 
certain  words  therein  in  reference  to  the  deprivation  of  the  plaintiff 
of  the  society,  company  and  companionship  of  her  husband,  causing 
her  great  mental  pain  and  suffering  and  leaving  their  infant  child, 
twelve  years  old,  fatherless,  such  allegations  being  irrelevant  to  the 
case.  Nor  was  there  error  in  ruling  out  the  testimony  of  the  plain- 
tiff tending  to  sustain  the  allegations  so  stricken. 

"  7.  Although  the  defendant  had  crossed  a  set  of  interrogatories 
sued  out  by  the  plaintiff,  which  had  been  executed  and  returned^ 
yet  where  such  defendant  desired  to  propound  additional  cross- 
interrogatories  to  the  witness  to  lay  the  foundation  for  impeaching 
him,  it  had  the  right  to  do  so,  and  did  not  thereby  make  him  its 
witness. 

"  8.  The  question  as  to  whether  one  of  the  commissioners  taking 
the  interrogatories  was  an  attorney  for  the  defendant,  was  submitted 
to  the  court,  and  he  having  determined  from  the  evidence  before 
him  that  the  commissioner  was  not  such  attorney,  and  the  evidence 
sustaining  his  finding,  this  court  will  not  interfere  therewith. 

'•  9.  There  was  no  error  in  admitting  the  answers  to  questions 
propounded  to  a  witness  as  to  the  personal  expenses  of  the  deceased. 
The  rule  as  heretofore  existing  in  this  State  did  not  limit  personal 
expenses  of  the  deceased,  to  be  deducted  from  the  recovery,  simply 
to  his  food  and  clothing;  but  his  personal  habits,  his  station  in  life, 
his  means  and  manner  of  living,  might  be  proved  for  the  considera- 
tion of  the  jury,  and  they  be  allowed  to  deduct  what  they  might 
consider  from  the  testimony  to  be  his  reasonable  personal  expenses^ 
taking  all  these  things  into  consideration. 

••  10.  There  was  no  error  in  refusing  to  give  in  charge  the 
requests  of  the  plaintiff  set  out  in  the  cross-bill  of  exceptions. 

"  II.  The  question  of  what  is  ordinary  care  and  what  is  negli- 
gence is  one  exclusively  for  the  jury,  and  the  court  should  not  take 
this  question  from  their  consideration.  This  was  done  in  the 
charges  given  and  excepted  to  in  the  cross-bill  of  exceptions.** 
[See  Killian  v.  Augusta  &  Knoxville  R.  R.  Co.,  and  vice  versa^  7^ 
Ga.  234.] 

Employee  working  on  railroad  bridge  falling  to  ground  —  Defective 
appliance  — Nonsuit, ---\xi  GASSAWAY  V.  GEORGIA  SOUTHERN 
R.  R.  CO.,  69  Ga.  347  {November^  1882)^  employee  injured  while 
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working  on  railroad  bridge,  nonsuit  in  the  Floyd  Superior  Court 
was  affirmed^  the  official  syllabus  to  the  report  stating  the  case  as 
follows: 

"An  employee  of  a  railroad,  suing  the  company  for  injuries  sus- 
tained by  him  for  the  Aegligent  performance  of  any  act  in  which  he 
participated,  has  not  made  a/r/V«a/ar/>  case  for  recovery  without 
proving  either  that  he  was  free  from  fault  himself,  or  that  there 
was  negligence  on  the  part  of  his  fellow-servants.  Any  presumption 
of  negligence  would  apply  as  well  to  him  as  to  others  participating 
in  the  common  act,  and  to  be  benefitted  by  a  presumption  against 
them«  he  must  rebut  it  as  to  himself. 

'*  (a.)  Plaintiff,  a  railroad  employee,  sued  the  company  for  a  per- 
sonal injury  to  himself.  The  evidence  as  to  the  accident  was  as 
follows;  He  was  at  work  on  a  trestle  some  twenty  feet  above  the 
ground,  lining  the  track,  using  therefor  a  *  pinch-bar'  and  gauge, 
to  make  the  width  uniform.  It  was  near  train-time  and  the  boss, 
under  whom  plaintiff  worked,  told  him  to  hurry.  Seeing  an  irregu- 
lar place  in  the  track,  which  it  was  necessary  for  safety  to  make 
uniform,  plaintiff  used  the  *  pinch-bar  *  as  a  lever  to  push  the  track 
into  position,  resting  one  end  of  the  bar  upon  the  stringer  of  the 
bridge.  Failing  to  move  the  track  on  the  first  and  second  efforts, 
plaintiff  stooped  and  threw  his  weight  against  the  short  bar  which 
he  was  using.  The  wood  of  the  stringer  on  which  the  bar  rested 
split  off,  and  plaintiff  fell  to  the  ground,  breaking  his  leg.  Held^ 
that  2l  prima  facie  case  was  not  made  out,  and  a  nonsuit  was  right." 

FALL  OF  RAILROAD  BRIDGE  AND  SCAFFOLD  —  EM- 
PLOYEE KILLED  —  STATUTE  —  STARE  DECISIS  ^  CON- 
STITUTIONAL LAW. —  In  GEORGIA  RAILROAD  V.  IVEY,  73 
Ga.  499  (1884),  fall  of  railroad  bridge  and  scaffold,  and  plaintiff's 
husband,  working  on  said  bridge,  killed,  judgment  for  plaintiff  in 
the  Clarke  Superior  Court  for  $6,000  was  affirmed. 

The  syllabus  by  the  court,  in  the  Ivey  case,  is  as  follows: 

**  I.  In  the  case  of  the  Central  Railroad  v,  Thompson,  54  Ga.  509, 
it  was  held  that,  under  the  statute  law  of  this  State,  a  railroad 
company  is  liable  for  injuries  to  the  person  of  an  employee  by  the 
negligence  or  misconduct  of  other  employees  of  the  company,  with- 
out negligence  on  his  part,  whether  such  injuries  are  connected 
with  the  running  of  trains  or  not.  That  decision  has  stood  for  nine 
years,  and  the  doctrine  of  stare  decisis  applies. 

**  (a.)  Leave  granted  to  review  that  case. 

•*  (b.)  That  no  property  has  passed  and  no  rights  vested  under  it. 
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does  not  prevent  the  doctrine  from  applying.  It  was  the  construc- 
tion of  a  statute  in  reference  to  the  legal  status  of  all  employees  of 
railroad  companies,  and  became  settled  law;  and  it  entered  into 
every  contract  between  the  master  and  servant,  and  regulated 
their  rights. 

••  2.  The  fact  that  there  may  have  been  no  other  recovery  under 
the  ruling  made  in  that  case,  or  that  the  plaintiff  therein  having 
died  from  causes  disconnected  from  the  injury,  that  action  abated, 
would  not  affect  the  principle  ruled. 

**  (a.)  That  other  points  ruled  in  that  case  had  since  been  modi- 
fied or  reconciled  with  other  rulings  while  the  principle  now  reviewed 
had  been  tacitly  recognized,  would  strengthen,  not  weaken  it. 

••  (b.)  The  case  of  Henderson  v.  Walker,  Receiver,  55  Ga.  481, 
was,  in  fact,  decided  before  the  case  of  Central  R.  R.  v.  Thompson, 
54  Ga.  509,  though  contained  in  a  later  volume  of  reports. 

•*  3,  The  construction  put  on  sections  3033,  3036,  of  the  Code,  in 
the  case  under  review  has  never  been  doubted,  but  has  been  several 
times  impliedly  affirmed. 

**  4.  The  statutes  regulating  liability  of  railroads  to  employees 
injured  by  the  negligence  of  co-employees  are  not  special  laws,  and 
are  not  obnoxious  to  the  provision  in  the  constitution  that  '  laws 
of  a  general  nature  shall  have  uniform  operation  throughout  the 
State,  and  no  special  law  shall  be  enacted  in  any  case  for  which 
provision  has  been  made  by  an  existing  general  law.'  Nor  is  this 
a  special  law  affecting  private  rights,  which  is  unconstitutional  as 
varying  the  general  law  without  the  *  free  consent  in  writing  of  all 
persons  to  be  affected  thereby.' 

••  5.  The  verdict  is  supported  by  the  evidence. 

••(a.)  Sections  3033,  3034  and  3036  of  the  present  Code  were 
contained  in  the  Code  of  1863,  forming  a  distinct  article  on  the 
subject  of  injuries  by  railroad  companies,  and  regulating  their  lia- 
bility to  strangers  and  employees,  not  only  for  injuries  resulting 
from  the  running  of  trains,  but  for  damages  done  by  any  person  in 
the  employment  and  service  of  the  company.  This  law  was  recog- 
nised, ratified  and  made  constitutional  by  the  constitutions  of  1865 
and  1868. 

'*  (b.)  If  the  injured  person  be,  at  the  time  of  the  injury,  in  the 
service  of  the  company,  if  without  fault  he  may  recover,  if  at  fault 
he  cannot  recover.  Any  other  person  may  recover,  though  at  fault, 
bat  the  recovery  will  be  less  on  account  of  such  fault." 
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EMPLOYEE  INJURED  BY  DEFECTIVE  DERRICK  —  DE- 
FECTIVE APPLIANCE  —  ERRONEOUS  NONSUIT.  —  In  JACK- 
SON  V.  GEORGIA  RAILWAY,  77  Ga.  82  (1886),  judgment  of  non- 
suit  in  the  Morgan  Superior  Court  was  reversed^  the  official  syllabus 
stating  the  case  as  follows:  ''The  plaintiff  brought  an  action 
against  the  defendant  for  personal  injuries  received  from  the  falling 
of  a  derricic  used  in  the  digging  of  a  well  for  the  defendant.  The 
testimony  for  the  plaintiff  was,  in  brief,  as  follows:  He  was  in  the 
employment  of  the  defendant  as  an  ordinary  railroad  hand;  one 
Palmer  employed  him;  Palmer  and  his  son  superintended  the  work 
on  that  section.  The  hands  were  engaged  in  digging  a  well  for  the 
defendant,  and  for  that  purpose  used  the  derrick.  The  plaintiff  had 
not  been  there  on  Monday,  but  on  Tuesday  morning  he  went  to 
work  with  the  others.  The  younger  Palmer,  who  had  charge  of  the 
hands,  ordered  the  plaintiff  to  go  up  on  the  derrick  and  unscrew 
one  of  the  guy  poles.  The  plaintiff  stated  that  he  had  heard  some 
of  the  hands  say  that  the  guy-pole  had  been  cracked  on  the  day 
before,  and  asked  if  it  was  so,  and  if  there  was  any  danger  in  going 
up.  Palmer  replied,  with  an  oath,  that  it  was  none  of  the  plaintiff's 
business;  that  there  was  no  danger  at  all;  and  if  he  did  not  do  as 
directed  he  could  leave  there  at  once.  The  plaintiff  went  up  care- 
fully and  unscrewed  a  nut  from  the  pole,  but  had  not  taken  out  the 
pieces  that  held  it,  when  the  guy-pole  broke  some  distance  below, 
and  the  whole  derrick  fell,  throwing  the  plaintiff  about  twenty  feet 
and  injuring  him.  The  plaintiff  did  not  know  that  either  of  the 
guy-poles  had  been  cracked,  but  he  had  heard  some  one  say  that 
one  of  them  had  been  damaged,  and  therefore  asked  the  '  boss '  if 
it  was  so.  A  witness  for  the  plaintiff  stated  that  the  younger 
Palmer,  the  *  boss,'  knew  that  the  guy-pole  was  cracked,  and  that 
the  pole  broke  at  the  point  where  it  was  cracked.  Held^  that  it  was 
error  to  grant  a  nonsuit.  The  evidence  certainly  had  a  tendency 
to  show  negligence  on  the  part  of  the  defendant,  and  the  case 
should  have  been  submitted  to  the  jury.*' 

EMPLOYEE  INJURED  BY  DEFECTIVE  LADDER  — FAIL- 
URE  TO  INSPECT  —  NONSUIT.  —  In  BOLTON  V.  QEORGIA 
PACIFIC  R'Y  CO.,  83  Ga.  659  (1889),  judgment  of  nonsuit  in  the 
Fulton  Superior  Court  was  afirmed,  the  rulings  being  stated  in  the 
official  syllabus  as  follows: 

"  To  an  action  against  a  railroad  company  for  injuries  received 
tn  Alabama  from  defective  materials  furnished  to  its  servant,  an 
amendment  declaring  on  an  Alabama  statute  giving  a  right  of 
recovery  on  other  grounds,  adds  a  new  cause  of  action,  and  is  not 
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allowable.  Such  amendment  might  be  made  if  the  statute  were 
invoked,  though  defectively,  in  the  original  declaration.  But  though 
the  declarations  set  forth  all  the  facts  required  by  the  statute  to  be 
pleaded,  they  were  mere  surplusage,  and  without  legal  vitality  in 
the  absence  of  reference  to  the  statute  itself.  [Citing  South  Caro- 
lina R.  R.  Co.  V.  Nix,  68  Ga.  572,  8  Am.  Neg.  Cas.  118;  Exposition 
•Cotton  Mills  V.  Western  &  Atlantic  R.  R.  Co.,  83  Ga.  441*.] 

"  2,  The  injuries  having  been  received  by  the  use  of  a  temporary 
4adder  made  by  a  helper  under  the  plaintiff,  who  knew  that  it  was 
'SO  made  and  failed  to  examine  it,  testimony  as  to  the  saying  prior 
to  the  accident,  by  one  higher  than  he  in  authority,  with  reference 
to  the  complaints  as  to  the  inefficiency  of  the  helper,  that  he  would 
4)e  discharged  as  soon  as  possible,  was  inadmissible;  no  one  repre- 
.'senting  the  company  having  induced  the  plaintiff  to  use  the  ladder. 

'*  3.  A  good  ladder  having  been  provided  by  the  company,  if  the 
-tielper  constructed  the  temporary  one  with  defective  lumber,  and 
the  plaintiff,  at  his  suggestion,  used  it  instead  of  the  one  furnished 
by  the  company  and  was  injured,  he  could  not  recover.  [Citing  on 
•question  of  rights  of  servant  to  recover  from  the  master  at  common 
law,  Ga.  R.  R.  Co.  v,  Nelms,  83  Ga.  70,  29  Cent.  L.  J.  354,  14  Am. 
>Ieg.  Cas.  181,  ante\, 

JSmpioyee  injured  in  railroad  company^ s  shop — Falling  from  ladder  — 
Negligent  act  of  fellow-servant. 

In  Georgia  R.  R.  &  Banking  Co.  v.  Hicks,  95  Ga.  301  (1894), 
judgment  for  the  plaintiff  in  the  City  Court  of  Richmond  county 
was  reversed  for  erroneous  instructions  as  to  statutory  liability 
•of  the  railroad  company  and  burden  of  proof.  The  facts  of  the 
•case  were  as  follows:  "  Hicks  sued  for  personal  injuries  sustained 
by  him  while  working  in  the  railroad  company's  shops.  He  obtained 
^  verdict,  and  the  company  excepted  to  the  refusal  of  a  new  trial. 
The  declaration  alleges  that  he  was  a  practical  and  experienced 
plumber  and  gas-fitter,  and  was  directed  to  put  on  the  ceiling  of  the 
•car-shops  a  line  of  inch  gas-pipe.  The  ceiling  was  about  sixteen 
feet  high,  and  he  was  furnished  with  a  ladder  and  a  man  servant  of 
the  defendant  to  assist  him  in  putting  up  the  pipe.  He  began  the 
work  in  the  usual  and  proper  way,  and  put  up  and  fastened  three 
^sections  of  the  pipe,  each  weighing  about  twenty-six  pounds  and 
being  sixteen  or  eighteen  feet  long.  He  moved  his  ladder  and 
■screwed  a  fourth  section  to  the  third  section,  and,  standing  upon 
the  top  roand  of  the  ladder,  which  rested  securely  against  the  wall, 
he  held  the  screwed  end  of  the  pipe  securely  on  his  left  shoulder 
and  was  pressing  it  up  firmly  against  the  timbers  to  drive  in  the 
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hooks  by  which  it  was  to  be  permanently  held.  Williams,  the  serv- 
ant assisting  him,  was  standing  on  a  pile  of  lumber  about  four  feet 
high  and  about  twelve  feet  from  plainti£f,  holding  up  the  unfastened 
and  loose  end  of  the  pipe  with  a  stick  about  ten  or  twelve  feet  long» 
in  the  end  of  which  Williams  had  cut  a  fork  to  hold  the  pipe. 
Without  any  notice  or  warniogy  and  while  plaintiff  was  exercising 
all  due  care  and  caution,  Williams  negligently  and  suddenly  let  go- 
the  pipe  at  his  end,  by  means  of  which  the  heavy  pipe  began  sud- 
denly and  irresistibly  to  fall,  thereby  pressing  down  in  a  horizontal 
instead  of  a  perpendicular  direction,  throwing  plaintiff  from  his- 
balance  and  from  the  ladder  to  the  floor,  and  greatly  injuring  him 
in  manner  described.  The  fall  was  due  to  the  negligent  and 
unskilful  manner  in  which  Williams  held  his  end  of  the  pipe;  plain^ 
tiff  was  in  the  regular  performance  of  his  duty,  was  exercising  care 
and  skill,  was  putting  up  the  pipe  in  a  workmanlike  manner;  and 
the  falling  of  the  same  was  not  in  any  way  the  result  of  his  negli* 
gence  or  want  of  care,  but  was  due  entirely  to  the  negligence  of 
Williams." 

Laborer  injured  hy  breaking  of  rope  —  Inspection  —  Accident  —  Nonsuit. 

In  Reid  V,  Central  R.  R.  &  Banking  Co.,  8i  Ga.  694  (1S89),. 
judgment  of  nonsuit  in  the  Houston  Superior  Court  was  affirmed^ 
the  official  syllabus  to  the  report  stating  the  case  as  follows:  "A 
nonsuit  was  properly  granted.  So  far  as  the  testimony  shows,  the 
rope  furnished  plaintiff  (a  well-digger  by  occupation)  by  the  defend- 
ant, for  the  purpose  of  cleaning  out  the  well  in  question  [a  well- 
along  the  line  of  the  road],  and  by  the  breaking  of  which  the  plain- 
tiff was  injured,  was  a  good  rope.  It  was  carefully  examined  by 
both  the  plaintiff  and  the  overseer  of  the  road,  and  there  was  no 
defect  in  it  which  could  be  discovered  by  the  use  of  ordinary  care. 
There  was  no  negligence  shown  by  the  testimony  on  the  part  of  the 
plaintiff  or  defendant;  both  parties  pronounced  the  rope  good.  It 
appears  from  the  evidence  to  have  been  one  of  those  accidents 
which  could  not  have  been  foreseen,  so  as  to  have  been  provided 
against  by  either  party." 

Employee  struck  in  the  eye  by  piece  of  iron  from  tool  used  by  another 
employee. 
In  McNally  V,  The  Savannah,  Florida  &  Western  Railway 
Company  (and  Vice  Versa),  86  Ga.  262  (October  Term^  1^90)^  judg- 
ment granting  defendant  company  new  trial  was  affirmed,  the 
official  syllabus  stating  the  case  as  follows:  "The  servant  of  a 
railroad  company  who  is  injured  by  a  rare  and  peculiar  accident. 
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sach  as  being  struck  in  the  eye  by  a  flake  of  iron  knocked  from  a 
swage  worked  on  by  other  servants  and  shown  to  have  been  in 
average  condition,  cannot  recover  damages  from  the  company  for 
such  injury,  his  place  of  labor  being  elsewhere  than  at  the  place 
where  the  swage  was  located,  but  his  call  there  being  to  procure  a. 
bolt  needed  in  his  department." 


THE  AUGUSTA  RAILWAY  COMPANY  V.  ANDREWS. 

Supreme  Courts  Georgia^  March  Term^  i8g2» 

[Reported  in  89  Ga.  653.] 

PRACTICE  — NEW  TRIAL  —  DECLARATION  —  EMPLOYEE  INJURED 
BY  ELECTRIC  WIRE.  —  i.  Where  the  court  entertains  a  motion  for  a 
new  trial  and  renders  judgment  denying  a  new  trial,  the  presumption  is 
that  the  denial  is  an  overruling  of  the  grounds  stated  in  the  motion,  and 
was  not  influenced  by  matters  of  mere  practice,  such  as  the  time  of  filing 
the  brief  of  evidence,  etc.  Any  point  of  practice  raised  by  the  respondent 
fatal  to  the  motion  should  be  presented  by  a  motion  to  dismiss  the  appli. 
cation  for  a  new  trial,  and  if  not  so  presented,  will  be  considered  as  waived. 
If  so  presented  and  overruled,  and  the  judgment  overruling  it  is  not 
excepted  to,  this  also  will  be  a  waiver.    Obear  v.  Gray,  73  Ga.  455. 

9.  The  plaintiff*s  declaration  as  amended,  not  alleging  that  he  had  permission 
from  the  owner  of  the  electric  system  on  which  he  had  entered  at  the  time 
he  was  injured,  to  come  in  contact  with  its  wires  or  to  climb  its  pole  in 
the  prosecution  of  his  business ^f or  another  company,  or  that  the  defendant 
knew  of  his  presence  at  the  scene  of  the  injury,  which  was  up  in  the  air. 
some  tweoty-three  feet  or  more  from  the  ground,  the  declaration  set  forth 
no  caase  of  action,  and  a  general  demurrer  thereto  should  have  been 
sustained. 

3.  As  the  court  should  have  sustained  the  demurrer,  all  the  subsequent  pro- 
ceedings were  erroneous. 
(SyUaius  by  the  Court.) 

Appeal  from  judgment  for  plaintiff  in  the  City  Court  of 
Richmond  county.    Judgment  reversed. 

J.  S.  &  W.  T.  Davidson,  for  plaintiff  in  error. 

Twiggs  &  Verdery,  for  defendant  in  error. 

Sbnmons,  i.  —  According  to  the  declaration,  there  was  in  the 
city  of  Augusta,  at  the  time  of  the  alleged  injury,  a  system  of 
electric  wires  operated  by  the  defendant,  the  Augusta  Railway 
company;  there  was  also  another  system,  consisting  of  the  fire- 
alarm  wires  of  the  Augusta  Fire  Department;  and  the  plaintiff 
was  employed  in  putting  up  wires  for  a  third,  that  of  a  telephone 
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company.  In  stringing  the  wires  on  the  poles,  it  became  neces- 
sary at  a  certain  point  for  the  plaintiff  to  place  the  telephone 
wire  above  and  across  the  fire-alarm  wire,  and  for  that  purpose 
he  ascended  a  pole  of  the  fire-alarm  system,  to  the  height  of  the 
wire,  and  while  attempting  to  place  the  telephone  wire  over  and 
across  the  fire-alarm  wire,  received  from  the  latter  a  shock  which 
caused  him  to  fall  to  the  ground,  a  distance  of  some  twenty- 
three  feet,  by  which  means  he  was  seriously  injured.  He  charges 
that  his  injuries  "  were  caused  solely  by  the  carelessness  of  the 
<lefendant  company  in  so  negligently  constructing,  using  and 
operating  wh?it  is  known  as  its  '  feed-wire  *  *  *  *  as  to 
permit  and  allow  the  same  to  come  in  contact  with  the  said 
fire-alarm  wire,  at  the  intersection  of  "  two  named  streets  of  the 
•city;  ''  and  negligently  and  carelessly  failing  to  separate  and 
keep  separated  at  a  safe  and  proper  distance  its  said  feed-wire  and 
said  fire-alarm  wire  at  the  time  and  point  indicated;''  "that 
there  was  being  transmitted  over  said  feed-wire  at  the  time 
petitioner  received  said  injuries  a  powerful  and  deadly  current  of 
electricity  used  to  propel  the  cars  of  the  defendant,  which  current 
was  carried  over  said  fire-alarm  wire  from  said  point  of  contact 
to  the  place  where  petitioner  was  working  as  aforesaid,  and 
thence  into  and  through  his  body ;  *'  and  that  the  "  fact  of  con- 
tact of  said  feed- wire  and  said  fire-alarm  wire  was  known,  or  by 
proper  diligence  might  have  been  known  to  the  defendant." 
The  declaration  was  demurred  to  on  several  grounds,  one  of 
which  was  that  it  set  out  no  legal  cause  of  action.  The  demurrer 
was  overruled,  and  the  defendant  excepted. 

Whether,  so  far  as  concerned  the  safety  of  the  public  who  pass 
along  the  streets  and  under  the  wires,  it  was  the  duty  of  the 
railway  company  or  of  those  in  charge  of  the  fire-alarm  system, 
or  of  both,  to  place  guard-wires  under  and  over  their  electric 
wires,  to  prevent  contact,  it  is  unnecessary  now  to  decide.  U  nder 
the  facts  alleged,  we  are  clear  that  the  plaintiff  was  not  entitled 
to  recover.  He  does  not  allege  any  facts  going  to  show  that  the 
defendant  company  was  under  any  duty  or  obligation  to  protect 
him  at  the  time  or  place  of  the  injury.  He  does  not  allege  that  he 
"had  permission  from  those  operating  or  in  chaise  of  the  fire-alarm 
system  to  climb  its  poles  in  the  prosecution  of  his  business. 
Without  permission  and  without  notice  even,  so  far  as  appears 
from  this  declaration,  he  climbed  the  pole  and  became  a  tres- 
passer upon  the  fire-alarm  system.     He  had  no  right  to  go  upon 
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the  pole  without  permission ;  and  when  he  did  so,  he  took  the 
risk  incident  to  the  trespass.  If  he  had  obtained  permission 
Irom  those  in  charge  of  the  fire-alarm  system  to  climb  their  poles 
to  carry  on  his  business,  he  would  have  been  in  a  position  some- 
what analogous  to  that  of  a  servant  of  the  licensors,  and  if,  while 
acting  in  pursuance  of  the  license,  he  had  been  injured  by  the 
negligence  of  the  railway  company,  he  might  be  entitled  to 
recover.  Or  if  he  had  been  upon  the  street,  or  in  any  place 
where  he  had  a  known  right  to  be,  and  had  been  injured  by  the 
negligence  of  the  railway  company,  he  would  be  entitled  to 
recover.  Whatever  may  be  the  reciprocal  duties  of  electric  com- 
panies between  themselves,  as  to  guard-wires,  etc.,  each  must 
see  to  it,  up  to  the  measure  of  full  diligence,  that  the  public  is 
protected  upon  the  streets  from  the  danger  of  contact  with  its 
wires  when  charged  with  the  deadly  electric  fluid.  If  a  person, 
however,  leaves  his  proper  place  in  the  street  or  highway,  and 
climbs  a  pole  twenty-three  feet  high  which  supported  an  electric 
wire,  taking  with  him  a  wire  to  throw  across  the  one  on  the  pole, 
and  does  this  without  permission  from  the  company  whose  system 
he  has  thus  entered  upon,  and  by  reason  of  the  contact  of  that 
company's  wire  with  the  "  feed  "  wire  of  another  company  is 
injured,  he  cannot  recover  from  either  company.  If  the  plaintiff 
had  given  the  railway  company  notice  that  he  was  going  up  the 
pole,  or  if  it  had  reasonable  grounds  to  believe  that  he  was  on 
the  pole,  and  it  had  known  or  ought  to  have  known  that  its 
wire  was  in  contact  with  the  other  wire,  it  might  be  liable  to 
him  for  injuries  received  by  him  on  account  of  its  negligence. 
But  the  plaintiff  does  not  allege  that  the  defendant  had  notice 
of  his  being  on  the  pole,  or  that  it  had  any  grounds  for  believing 
that  he  would  be  on  the  pole.  We  therefore  think  that,  in  any 
view  of  the  case,  the  court  should  have  sustained  the  general 
demurrer  and  dismissed  the  action. 

As  the  court  should  have  sustained  the  demurrer,  all  the  subse- 
quent proceedings  were  erroneous,  and  it  is  not  necessary  to 
•discuss  them. 

The  rule  of  practice  in  relation  to  motions  for  new  trial  before 
the  trial  court  is  sufficiently  set  out  in  the  first  headnote. 

Judgment  reversed. 
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EMPLOYEE  ENGAGED  IN  PLACING  TELEGRAPH  POLES 
ALONG  RAILWAY  FALLING  FROM  CAR  AND  RUN  OVER 
—  SUDDEN  JERK  OF  TRAIN  —  WITNESS  —  AGE  -  EVI- 
DENCE  — EXPERT  AND  OPINION  EVIDENCE  — LIABILITY 
OF  RAILROAD. —In  CENTRAL  RAILROAD  v.  COQQIN,  75 
Ga.  689  (September  Term^  iSS^)^  judgment  for  plaintiff  for  $1,250 
in  the  Bibb  Superior  Court  was  affirmed.  The  case  will  be  found 
fully  reported  in  a  previous  decision  (see  62  Ga.  685),  and  the 
present  appeal  shows  the  following  facts:  "Under  a  contract 
between  the  Western  Union  Telegraph  Company  and  the  Macon 
and  Western  Railroad,  the  poles  of  the  former  were  being  delivered 
along  the  line  of  the  latter.  There  was  a  conductor.  White,  and 
an  engineer,  Orr,  on  the  train,  who  controlled  its  movements. 
Plaintiff  was  one  of  the  hands  of  the  telegraph  company,  under  the 
control  of  one  Awtry,  the  foreman.  The  poles  were  piled  on  flat 
cars.  Three  hands  were  engaged  in  throwing  poles  from  the  car. 
It  did  not  stop,  but  moved  slowly  along  at  a  uniform  speed,  and  the 
heavy  end  of  the  pole  was  cast  off,  and  the  entire  pole  was  thus 
pulled  from  the  train  by  its  own  weight  and  the  motion  of  the  car. 
Two  other  hands  on  the  same  car  were  engaged  in  placing  the  pole& 
in  position.  Plaintiff  was  one  of  these.  While  the  train  was  run- 
ning on  a  slight  upgrade,  and  while  plaintiff  had  hold  of  the  end  of 
the  pole,  the  train  jerked  violently,  so  that  he  relaxed  his  hold,  fell 
from  the  car  and  was  run  over  and  injured.  The  speed  had  been 
slackened  to  allow  the  switchman,  who  had  just  changed  the  switch,  to 
get  on ;  and  the  increase  of  speed  occurred  without  any  warning.  If 
steam  is  shut  off  from  an  engine,  the  box-cars  run  up  on  the  engine; 
and  the  effect  of  shutting  off  steam  was  to  make  the  cars  run  up  on 
the  engine  and  make  a  little  'slack.'  There  was  no  necessity  for 
the  jerk  at  the  place,  so  far  as  he  could  see;  a  skilful  engineer  can 
avoid  jerks  to  a  certain  extent.  He  has  since  had  two  years* 
experience  in  running  an  engine.  The  injury  occurred  near  a 
switch.  After  testifying  substantially  to  these  facts,  plaintiff  further 
stated  that,  as  the  train  passed  the  switch  going  up,  the  engineer 
was  in  a  hurry  to  make  a  station  above,  in  order  to  meet  the  night 
passenger  train,  and  he  slacked  up  for  the  switchman  to  get  on  the 
train,  he  seemed  to  have  shut  off  his  engine,  '  and  he  opened  his 
engine  right  suddenly,  I  suppose.'  Didn't  know  what  the  engineer 
was  doing;  all  that  he  knows  is  that  the  train  was  running  along 
very  slowly,  and  a  sudden  jerk  threw  him  down.  He  knew  it  was 
a  jerk  of  the  engine,  from  experience  and  sense.  He  had  no 
experience  at  the  time  as  to  running  of  engines.  He  knew  the  jerk 
was  from  the  engine.     He  heard  the  exhaust  of  the  engine  when  it 
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started  off.  By  exhaust  is  meant  the  steam  escaping  from  the 
engine,  and  that  cannot  be  done  while  the  engine  is  standing  still; 
and  he  heard  the  exhaust  just  about  the  time  he  was  jerked.  When 
you  stop  the  engine,  running  up  or  down  hill,  or  on  a  level,  the 
cars  run  up  on  the  engine.  They  n^ver  run  backwards.  The  jerk 
is  caused  by  the  taking  up  of  the  '  slack  '  between  the  couplings. 
When  an  engine  is  stopped  and  there  is  a  '  slack,'  and  it  starts  off, 
as  it  pulls  up  the  slack  it  jerks  each  car,  and  when  there  is  no  slack 
there  is  no  jerk,  no  matter  how  much  steam  is  put  on.  If  the 
•couplings  are  all  stretched  out  to  the  fullest  extent  and  the  coup- 
lings are  all  taut,  there  is  no  jerk  only  at  the  last  car,  and  if  that 
is  also  taut,  the  whole  train  moves  off  like  a  piece  of  solid  wood,  if 
in  the  hands  of  a  skilful  engineer.  The  train  left  Macon  an  hour 
after  the  appointed  time.  The  engineer  came  back,  and  was  excited 
and  hurried.  He  wanted  to  reach  the  station  above,  so  as  to  meet 
the  down  passenger  train. 

"On  the  subject  of  the  extent  of  the  loss  caused  by  his  injury, 
plaintiff  testified,  in  brief,  as  follows:  Was  sixteen  years  old  at  the 
time;  was  twenty-one  on  the  8th  of  February,  1875.  He  was 
receiving  %\o  a  month  at  the  time  and  his  board;  he  rates  his  board 
at  $15  per  month.  Is  not  able  to  perform  the  same  duties  now  as 
he  was  then.  Sometimes  can't  stand  a  half  hour  on  his  leg,  but 
has  to  rest.  Has  a  dead  aching  which  has  continued  ever  since  it 
was  done  —  most  violent  in  cloudy  weather.  No  human  being  can 
explain  the  pain  he  suffered  when  the  injury  was  done;  had  rather 
be  shot  or  cut  through.  Has  tried  to  learn  the  painter's  trade,  and 
has  been  working  at  it  since,  but  on  account  of  his  injuries  cannot 
stand  on  a  ladder,  but  has  to  stand  on  the  ground.  Does  sign 
painting,  and  if  he  could  get  plenty  could  make  a  living.  With  his 
capacity,  could  make  from  $2.50  to  $3  a  day,  if  he  could  work  all 
the  time.  As  it  is,  does  make  $1.50  a  day.  His  capacity  for  labor 
has  been  diminished  one-half. 

"The  evidence  for  the  defendant  was,  in  brief,  as  follows: 
Awtry  was  the  foreman  of  the  telegraph  squad,  and  the  train  was 
to  be  run  as  he  instructed.  He  instructed  the  engineer,  and  if  the 
engine  ran  too  slow  or  too  fast,  required  hiai  to  change  accordingly. 
He  was  on  the  engine  with  the  engineer,  conductor,  fireman  and 
wood-passer.  He  was  there  to  show  the  men  how  to  drop  the  poles 
and  to  tell  the  engineer  how  to  run.  The  latter  was  a  good,  experi- 
enced and  careful  engineer,  and  the  train  was  running  slowly  on  a 
steep  up-grade.  It  was  not  checked  for  the  person  who  changed 
the  switch  to  get  on,  nor  was  there  any  slacking.  The  steam  was 
not  taken  off  or  put  on  suddenly.     At  the  speed  at  which  the  train 
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was  going  and  with  the  load  which  it  had,  the  putting  on  of  steam 
could  not  have  produced  a  jerk,  but  would  only  have  caused  the 
speed  to  increase.  If  the  steam  had  been  suddenly  taken  off,  the 
train  would  have  stopped  almost  immediately;  the  car  wheels  would 
have  rolled  up  a  little  towards'  the  engine,  but  would  have  gone 
back  as  soon  as  they  stopped,  until  the  coupling  became  taut  again. 
The  engineer  testified  that,  with  the  speed  at  which  they  were 
going,  he  did  not  suppose  that  the  car  would  have  run  up  on  the 
engine  at  all.  He  denied  being  behind  time  or  in  a  bad  humor,  or 
that  there  was  any  complaint  of  him  made  that  morning.  The 
conductor  had  charge  of  the  train  generally,  but  it  was  run  accord- 
ing to  the  instructions  of  Awtry  as  to  speed  and  stoppages.  The 
train  had  no  regular  schedule  time,  but  was  run  slowly  for  the  pur- 
pose of  distributing  the  telegraph  poles,  and  they  had  only  to  keep- 
out  of  the  way  of  regular  trains.  There  was  no  putting  on  or  tak- 
ing  off  of  steam,  and  no  sudden  jerking. 

'*  The  jury  found  for  the  plaintiff  $1,250.  Defendant  moved  for 
a  new  trial,  on  the  grounds  set  out  in  the  decision,  which  motion 
was  overruled,  and  exception  was  taken."  [R.  J.  Lyon,  appeared 
for  plaintiff  in  error;  Bacon  &  Rutherford,  for  defendant  in  error.} 

The  opinion  in  the-CoGGiN  case,  supra^  was  rendered  by  Hall, 
J.,  and  the  points  decided  are  stated  in  the  official  syllabus  as. 
follows: 

1.  The  verdict  is  supported  by  the  evidence. 

2.  The  question  of  negligence  was  fairly  submitted  to  the  jury 
and  the  rule  on  this  subject  has  been  too  long  settled  and  too  uni-^ 
formly  applied  to  admit  of  further  qualifications  or  modifications. 

*'  3.  The  charges  of  the  court  excepted  to  in  the  fourth,  fifth  and 
sixth  grounds  of  the  motion  for  new  trial  are  in  accordance  with 
the  law  as  declared  in  this  case  when  it  was  formerly  before  this 
court  (62  Ga.  685),  and  it  is  binding  therein. 

*•  4.  A  witness  may  testify  to  his  age,  without  first  requiring  him 
to  show  from  what  source  he  derived  his  information,  and  when 
and  where  he  was  born.  The  correctness  of  his  statement  may  be 
tested  on  cross-examination  by  asking  whence  he  derived  his  infor- 
mation and  likewise  the  time  and  place  of  his  birth;  but  on  such 
subjects  hearsay  evidence  is  admissible  from  the  necessity  of  the 
case. 

**  5.  Where  one  was  injured  by  an  accident  on  a  railroad,  after 
having  shown  the  nature  and  character  of  the  injury  received  and 
the  reduction  of  his  wages  growing  out  of  infirmities  consequent 
thereon,  he  could  testify  as  to  the  extent  to  which  his  capacity  to 
labor  was  diminished  in  consequence  of  the  injury  he  had  received.. 
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"  6.  Taken  in  connection  with  other  facts  to  which  he  deposed^ 
it  was  not  error  to  permit  the  plaintiff  to  testify  that  '  as  the  engi- 
neer slacked  up  for  the  switchman  to  get  on  the  train,  he  seemed 
to  shut  off  his  engine,  and  the  car  ran  up  on  the  engine,  and  he 
opened  his  engine  right  suddenly,  I  suppose.'  The  supposition 
related  only  to  the  sudden  opening  of  the  engine,  and  amounted  to 
nothing  more  than  an  opinion  that  such  was  the  case.  And  where 
the  subject  under  investigation  is  a  proper  one  to  be  illustrated  by 
the  opinions  of  experts,  unskilled  persons  may  give  their  opinions, 
provided  they  accompany  them  with  the  facts  from  which  such 
opinions  are  deduced." 

Negligence  —  Disobedience  of  rules  —  Question  for  jury. 

In  Southern  Railway  Co.  v,  Baston,  99  Ga.  798  (October  Term^ 
iSg6)^  there  are  no  facts  stated,  but  the  syllabus  by  the  court 
announces  the  points  decided  as  follows: 

"  I.  Negligence  on  the  part  of  an  employee  of  a  railroad  com- 
pany which  in  no  way  contributes  to  injuries  received  by  him  in 
consequence  of  its  negligence,  will  not  prevent  a  recovery  by  the 
employee  for  such  injuries. 

"  2.  There  being  in  the  present  case  affirmative  evidence  war- 
ranting a  finding  that  the  plaintiff's  injuries  were  caused  by  the 
negligence  of  the  defendant  company,  he  was  entitled  to  recover, 
unless  his  own  negligence  in  violating  the  company's  rules  con- 
tributed to  the  catastrophe  by  which  the  injuries  were  occasioned. 
The  question  whether  his  disobediance  of  these  rules  did  so  con- 
tribute was  fairly  submitted  to  the  jury,  and  this  court  cannot,  in 
view  of  the  entire  evidence,  undertake  to  say  that  their  findings 
upon  this  question  was  wrong. 

'•3.  No  new  question  of  law  is  presented,  and  there  was  no  error 
requiring  a  new  trial." 

EMPLOYEE  FALLING  INTO  PIT  NEAR  TRACK  AFTER 
ALIGHTING  FROM  TRAIN  —  CONTRIBUTORY  NEGLI- 
GENCE.  — In  CENTRAL  RAILROAD  V.  HENDERSON,  69  Ga. 
715  (February^  i883\  judgment  for  plaintiff  for  $10,000  in  the 
Scriven  Superior  Court  was  reversed  on  the  grounds  stated  in  the 
official  syllabus  to  the  report  as  follows: 

"  I.  If  one  as  agent  of  a  railroad  company  accepted  a  free  ticket 
therefrom,  and  while  traveling  over  the  road  free  of  charge,  upoa 
leaving  the  train  near  a  depot,  was  injured,  he  would  be  estopped 
from  denying  the  existence,  of  his  agency. 

••  (a.)  Though  one  may  be  an  employee  of  a  railroad  company^ 
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yet  if  his  agency  is  disconnected  from  the  running  of  trains,  and, 
while  traveling,  he  is  injured  by  the  running  of  a  train,  he  stands 
in  the  position  of  a  passenger,  and  will  not  necessarily  be  precluded 
from  recovery  by  the  existence  of  some  degree  of  negligence  on 
his  part;  but  in  such  a  case  the  doctrine  of  apportionment  of  dam- 
ages on  account  of  contributory  negligence  may  apply.  But  where 
the  injury  did  not  result  from  the  running  of  trains,  and  was  dis- 
<:onnected  therefrom,  but  resulted  from  the  existence  of  a  dangerous 
hole  in  the  ground  held  by  the  company  in  connection  with  its  depot, 
at  which  the  injured  party  was  an  agent,  it  would  be  necessary  for 
him  to  be  wholly  blameless  to  authorize  a  recovery. 

"  (b.)  If  the  plaintiff  was  an  employee  of  the  road,  and  was 
injured  by  co-employees  engaged  in  business  other  than  the  running 
of  trains,  it  does  not  matter  that  he  was  not  connected  with  them 
in  regard  to  the  pit  where  the  injury  occurred;  to  recover  he  must 
be  blameless. 

"  2.  Where  one,  at  his  own  request,  was  put  off  of  a  railroad  train 
at  a  point  some  distance  from  the  depot  on  a  dark  night,  but 
reached  the  depot  in  safety,  and  afterwards,  instead  of  following 
the  public  ro^d,  relied  on  his  knowledge  of  the  locality  and  sought 
to  follow  a  by-path  which  passed  a  pit  on  the  land  of  the  railroad, 
vfrhich  he  himself  had  formerly  cleaned  out,  and  to  carry  his  own 
baggage  along  such  pathway  in  the  dark,  if  he  missed  the  path,  fell 
into  the  pit  and  was  injured,  he  could  not  recover,  although  the 
underbrush  and  shrubbery  around  and  in  the  pit  had  been  cut  by 
the  railroad  hands,  according  to  their  custom  of  annually  clearing 
the  right  of  way,  and  though  this  had  been  done  while  plaintiff  had 
been  absent  from  home  and  without  his  knowledge,  and  a  snag  left 
in  the  pit  injured  plaintiff  when  he  fell.  The  real  cause  of  the 
injury  was  plaintiff's  own  negligence." 

Actions  against  reoelvers  for  Injuries  to  railroad  employees. 

Receivers  not  liable  for  injuries  to  employees. 

In  HENDERSON  V.  WALKER  ET  AL.,  RECEIVERS,  55  Ga.  481 
(1875)  it  was  held  that  '*  receivers  of  a  railroad,  holding  possession 
for  a  court  of  chancery,  and  operating  the  road  under  the  orders  of 
that  court,  are  not  subject  in  their  official  capacity,  for  a  personal 
injury  to  one  of  their  employees,  resulting  from  the  negligence  of 
others  of  their  employees  in  the  same  service."  Held^  also,  that 
•*  such  a  suit  being  brought,  by  leave  of  the  court  improperly 
granted,  it  was  proper  to  revoke  the  order  granting  leave,  and  to  dis- 
miss the  action."  Judgment  rendered  in  the  Floyd  Superior  Court 
affirmed.     The  Supreme  Court  (per  Bleckley,  J.),  in  the  opinion, 
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said:  "A  new  and  interesting  question  in  the  jurisprudence  of  our 
State  is  made  in  this  record.  Receivers  were  in  possession  of  a 
railroad  under  a  court  of  equity,  operating  it  and  using  its  fran- 
chises under  the  orders  of  that  court.  One  of  their  employees, 
whilst  engaged  in  working  upon  a  bridge  on  the  line  of  the  road, 
received  a  personal  injury,  in  consequence  of  the  negligence  of  his 
co-employees  in  the  same  service,  his  leg  being  broken  from  some 
improper  handling  of  a  rope  used  in  erecting  the  structure.  He 
petitioned  for  leave  to  bring  suit  against  the  receivers  and  it  was 
granted.  He  brought  suit  accordingly  against  them  in  their  official 
capacity.  A  motion  was  made  at  the  trial,  in  behalf  of  the  defend- 
ants, to  dismiss  the  declaration;  it  was  sustained.  The  declaration 
was  dismissed,  and  the  order  granting  leave  to  sue  was  rescinded, 
on  the  ground  that  there  was  no  cause  of  action."  The  court 
ruled,  as  per  the  foregoing  statement,  that  the  plaintiff  could  not 
recover  against  the  receivers,  as  the  latter  did  not  represent  the 
railway  company,  but  the  court. 

In  YouNGBLOQD  V.  CoMER,  RECEIVER,  97  Ga.  152  (1895),  and  Pat- 
terson V,  Central  R.  R.  &  Banking  Co.  et  al.^  97  Ga.  152  (1895),  it 
was  held  that  the  decision  in  the  cases  of  Henderson  v.  Walker  et 
AU,  Receivers,  55  Ga.  481  (1875)  and  Thurman  v.  Cherokee  R. 
Co.,  56  Ga.  376  (1876),  were  controlling,  such  cases  holding  that 
when  a  railroad  company  is  in  the  hands  of  and  being  operated  by 
a  receiver,  neither  the  company  nor  the  receiver  is  subject  to  suit 
by  an  employee  for  personal  injuries  occasioned  by  the  negligence 
of  a  co-employee.  Judgments  for  defendants  in  the  City  Court  of 
Atlanta  were  affirmed.  The  opinion  was  rendered  by  Simmons,  Ch. 
J.,  but  Atkinson,  J.,  while  concurring  in  the  judgments  rendered, 
being  bound  by  the  rulings  in  the  cases  cited,  dissented  from  the 
majority  opinion  declining  to  overrule  those  cases. 

In  Brown  v.  Comer  et  al..  Receivers,  97  Ga.  801  (1896),  it  was 
held  that  "although  the  property  of  a  railroad  company  was  put 
into  the  hands  of  a  receiver  upon  its  own  petition,  the  question  of 
his  liability  to  his  own  servants  engaged  in  operating  the  railroad 
is  nevertheless  contolled  by  the  decision  of  this  court  in  the  case  of 
Henderson  v.  Walker,  55  Ga.  481,  recently  affirmed  in  the  case 
of  YouNGBLooD  V,  CoMER,  97  Ga.  152  (sce  preceding  paragraph); 
and  consequently  such  a  receiver  is  not  liable  to  one  of  its  employees 
for  personal  injuries  occasioned  by  the  negligence  of  a  co-em- 
ployee.** Judgment  for  defendants  in  the  Cicy  Court  of  Richmond 
county  affirmed. 

In  Thurman  v.  Cherokee  R.  R.  Co.,  56  Ga.  376  (1876),  employee 
injured  while  the  railroad  was  in  the  hands  of  a  receiver,  it  was  held 
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that  an  employee  could  not  maintain  an  action  against  the  companjr 
for  injury  sustained  by  him  while  the  road  was  in  the  hands  of  a 
receiver.  Following  the  ruling  in  Henderson  v.  Walker,  55  Ga.  481. 
Judgment  sustaining  demurrer  to  declaration  affirmed, 

Robinson  v,  Huidekoper  et  al.  (Receivers  of  the  Richmoni> 
&  Danville  R.  R.  Co.),  98  Ga.  306  (1896),  was  an  action  brought 
by  an  employee  for  injuries  sustained  in  jumping  from  the  cab  of 
the  locomotive  he  was  running  in  order  to  escape  injury  from  escap- 
ing steam  and  water  caused  by  defective  appliance.  Judgment  for 
defendants  in  the  City  Court  of  Atlanta  was  affirmed.  The  rulings 
of  the  court  are  stated  in  the  official  syllabus  to  the  report  as 
follows: 

"  I.  According  to  the  principle  laid  down  by  this  court  in  Hen- 
derson V,  Walker  et  al..  Receivers,  55  Ga.  481,  which  was 
reviewed  and  affirmed  in  the  case  of  Youngblood  v.  Comer, 
Receiver,  97  Ga.  152,  special  statutes  enacted  for  the  purpose  of 
fixing  and  arriving  at  the  liability  of  railroad  companies,  and  relat- 
ing expressly  and  exclusively  to  such  companies,  cannot,  by  impli- 
cation or  interpretation,  be  held  applicable  to  receivers  of  a  railroad 
operating  it  under  the  orders  of  a  court. 

**  2.  This  being  true,  there  is,  so  far  as  such  receivers  and  their 
servants  are  concerned,  no  law  in  this  State,  changing  the  common 
law  rules  of  evidence  applicable  to  actions  by  servants  against 
masters  for  personal  injuries;  and,  therefore,  upon  the  trial  of  an 
action  against  such  receivers  by  one  of  their  employees  for  injuries 
of  this  kind,  alleged  to  have  been  caused  by  the  defendant's  negli- 
gence, there  is  no  presumption  of  law  that  they  were  negligent,  but 
it  is  incumbent  upon  the  plaintiff  to  prove  affirmatively  that  such 
was  the  fact. 

**  3.  There  being,  in  the  present  case,  no  evidence  showing  that 
the  defendants  were  negligent,  the  verdict  in  their  favor  was  the 
only  legal  one  which  could  have  been  rendered;  and  therefore 
whether  the  rulings  of  the  trial  judge  complained  of  in  the  motion 
for  a  new  trial  were,  or  were  not,  erroneous,  that  motion  was 
properly  overruled." 

Receivers  held  liabU  for  injuries  to  railroad  employee. 

In  SPENCER  ET  AL.,  RECEIVERS  (RICHMOND  cfc  DANVILLE  R.  R. 
Co.)  V.  BROOKS,  97  Ga.  681  (1896),  judgment  for  plaintiff,  a  minor 
employee,  tor  $1,500,  in  the  City  Court  of  Atlanta,  was  affirmed. 
Plaintiff  was  a  brakeman  on  a  freight-train,  and  on  the  occasion  of 
the  accident,  was  ordered  by  his  vice-principal  to  open  the  knuckle 
of  the  patent  bumper  of  a  freight  car  preparatory  to  attaching  the 
car  to  the  car  attached  to  the  engine  of  the  freight-train  on  which 
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he  was  brakeman.  The  car  and  the  train  were  both  stationary,  but 
while  plaintiff  was  performing  the  work  ordered  the  engine  was 
suddenly  backed,  without  warning,  and  struck  plaintiff  who  at  once 
sprang  to  the  side  of  the  track  to  extricate  himself  from  danger, 
but  owing  to  the  defective  condition  of  the  track  fell  into  a  space 
and  was  thrown  violently  to  the  ground  between  the  two  cars  and 
was  seriously  injured.  The  official  syllabus  states  the  case  as 
follows: 

*•  I.  A  written  contract  of  service  between  one  of  its  employees 
and  a  railroad  company  which,  after  the  making  of  such  contract,  is 
put  into  the  hands  of  receivers  who  retain  this  employee  in  their 
service,  is  not  necessarily  and  at  all  events  binding  between  the 
receivers  and  the  employee.  To  make  it  so  there  must  be,  as 
between  the  parties,  some  agreement  to  this  effect,  either  express 
or  implied. 

"  2.  As  a  general  rule  a  conductor  in  charge  of  a  regular  passen- 
ger or  freight-train  and  having,  as  such  conductor,  full  control  of 
its  movements  is  not,  while  in  the  performance  of  his  usual  and 
ordinary  duties  with  reference  thereto,  a  fellow  servant  of  an  engi- 
neer, fireman  or  brakeman  working  under  his  orders.  Under  such 
circumstances  the  conductor  is  the  vice-principal  of  the  railroad 
company  or  of  receivers  operating  it  under  the  orders  of  a  court. 

"  3.  There  is  nothing  in  the  facts  of  this  case  taking  it  out  of  the 
rale  above  stated,  and  the  charges  complained  of  being,  under  the 
evidence,  adjusted  to  this  rule,  were  not  improperly  based  upon  the 
assumption  that  the  plaintiff  and  the  conductor  were  not  fellow- 
servants;  nor  were  they  in  other  respects  erroneous. 

••  4.  The  evidence  warranted  the  verdict,  and  there  was  no  error 
in  denying  a  new  trial." 

STREET-RAILWAY  EMPLOYEE  RIDINCJ  ON  CAR  STRUCK 
BY  POST  NEAR  TRACK  —  CONTRIBUTORY  NEGLIGENCE. 
—  In  8UNDY  V.  THE  SAVANNAH  STREET  R.  R.,  96  Ga.  819 
{October^  i8Qs)y  judgment  of  nonsuit  in  the  City  Court  of  Savannah 
was  affirmed,  the  case  being  stated  by  Simmons,  Ch.  J.,  in  the  official 
headnote,  as  follows: 

"  I.  The  plaintiff's  husband,  an  employee  of  the  street  railway 
company,  having  been  killed  by  coming  violently  in  contact  with  a 
post  very  close  to  the  track,  while  he  was  riding  on  the  front  end 
of  an  extra  car  upon  which  he  was  being  sent  to  the  relief  of  a  dis- 
abled car  of  the  company,  and  it  appearing  that  at  the  time  of  the 
collision  he  was  standing  on  the  steps  of  the  platform,  leaning  out- 
wards and  looking  backwards  underneath  the  car  on  which  he  was 
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riding,  and  there  being  no  evidence  showing  that  he  was  then  under 
any  necessity  or  duty  of  being  in  the  position,  it  does  not  affirma- 
tively appear  that  he  was  free  from  negligence. 

*'  2.  Although  the  evidence  warranted  a  finding  that  locating  the 
post  so  near  the  track  was  a  negligent  act,  it  does  not  show  that  so 
doing  was  violative  of  any  duty  due  by  the  company  to  the  deceased 
at  the  time  he  was  killed,  and  therefore  this  act  was  not,  relatively 
to  him,  a  negligent  one;  and  as  no  other  negligence  was  alleged  or 
proved  against  the  defendant,  the  plaintiff  failed  to  establish  that, 
so  far  as  her  husband  was  concerned,  the  company  was  negligent 
at  all. 

**3.  It  follows  from  what  is  said  above,  that  there  was  no  error 
in  granting  a  nonsuit."  [Denmark  &  Adams,  appeared  for  plain- 
tiff; Lawton  &  Cunningham,  for  defendant.] 

Railroad  not  liable  for  injuries  to  laborers  in  employ  of  contractor. 

In  Central  Railroad  &  Banking  Co.  v.  Grant  and  Central 
Railroad  &  Banking  Co.  v,  O'Hara,  46  Ga.  417  {July  Term^ 
1872)^  it  was  held  that  '*  a  railroad  company  is  not  liable  for  injuries 
sustained  by  laborers  in  the  employ  of  a  contractor  who  was  work- 
ing for  said  company,  though  it  may  have  furnished  implements  and 
materials  for  the  performance  of  such  work."  It  appeared  that  the 
plaintiffs  were  employed  by  a  Mr.  Names,  as  overseer,  of  a  gang  of 
men,  and  were  paid  by  him;  that  a  Mr.  Adams  was  the  contractor 
for  the  work;  that  plaintiffs  were  engaged  in  filling  in  an  embank- 
ment with  a  dirt  car;  that  the  trestle  gave  way  and  the  car  fell  off, 
injuring  plaintiffs,  etc.  The  two  cases  were  heard  together,  and 
there  was  a  verdict  for  plaintiffs  which,  on  appeal,  was  reversed. 

Liability  of  independent  contractor  for  personal  injuries 

In  Fulton  STREEf  R.  R.  Co.  et  al.  v,  McConnell,  87  Ga.  756 
{October^  i8gi)^  it  was  held  that:  **  Where  a  street  railway  company, 
having  authority  under  its  charter  to  construct  a  railway  in  the 
public  street,  does  the  work  by  an  independent  contractor,  and  an 
injury  to  a  person  passing  along  the  street  is  caused  by  the  negli- 
gence of  a  servant  of  the  contractor,  which  negligence  consisted  in 
unnecessarily  and  improperly  laying  down  loose  iron  rails  in  advance 
of  the  workmen  engaged  in  constructing  the  track,  the  contractor 
is  liable  for  the  consequences  of  such  negligence,  but  the  railway 
company  is  not,  the  latter  company  not  having  reserved  any  control 
over  the  conduct  of  the  former  in  executing  the  work."  Citing 
Atlanta  &  Florida  R.  R.  Co.  v,  Kimberly,  87  Ga.  161  (actioa 
arising  out  of  an  injury  caused  by  a  nuisance). 
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On  the  subject  of  liability  of  employers  and  independent  con- 
tractors for  injuries  to  employees  and  others  caused  by  negligence, 
the  opinion  of  Mr.  Justice  Simmons  in  Atlanta  &  Florida  R.  R. 
Co.  V.  KiMBERLY,  87  Ga.  161,  will  be  found  interesting  in  its  dis- 
cussion of  authorities  on  that  topic. 

J^erson  killed  by  agent  of  railroad  company  —  Liability  of  company. 

In  Christian  v,  Columbus  &  Rome  R'y  Co.,  79  Ga.  461  {Marchy 
1888)^  an  action  for  homicide  of  plaintiff's  husband,  the  declaration 
alleged  that  her  husband,  while  in  the  agent's  oihce  for  the  trans- 
action of  business  pertaining  to  the  agency,  the  business  of  the 
husband  being  with  the  company,  was  killed  by  the  agent;  and  also 
alleged  that  the  agent  was  subject  to  disease  and  aberration  of  the 
mind,  and  that  the  company  employed  him  knowing  the  fact;  his 
disease  was  or  became  at  intervals  homicidal  mania.  Demurrer  was 
sustained  on  the  ground  that  the  facts  did  not  set  out  cause  of 
action  and  lack  of  jurisdiction;  the  action  being  brought  in  Harris 
county  where  homicide  was  committed  and  not  in  Muscogee  county 
where  the  charter  located  the  principal  office  of  the  corporation. 
On  appeal  judgment  of  Harris  Superior  Court  was  reversed^  the 
court  holding  that  the  company  was  liable  under  Code,  §  3033,  ren- 
dering railroad  companies  liable  for  damages  done  by  any  person 
in  their  employment  and  service,  unless  their  agents  have  exercised 
all  ordinary  care  and  diligence.  It  is  also  held  that  the  county  in 
which  the  homicide  was  committed  had  jurisdiction.  Citing  Ga. 
R.  R.  V.  Oaks,  53  Ga.  410,  where  it  was  held  that  a  widow  suing  for 
the  homicide  of  her  husband  may  bring  her  action  in  the  county  in 
which  the  homicide  was  committed.     Code,  §  3406. 

On  the  trial  of  the  Christian  case,  plaintiff  obtained  a  verdict 
for  $12,999.94,  from  which  plaintiff  remitted  $4,314.94,  and  the  trial 
court  granted  a  new  trial.  On  appeal  judgment  was  affirmed,  90 
Ga.  124  (1892). 

ASSAULT  BY  LICENSEE  ON  COMPETITOR  ON  PREM- 
ISES OF  RAILROAD  —  LICENSEE  NOT  SERVANT  OR 
AGENT  OF  THE  CORPORATION  —  RAILROAD  NOT  LIA- 
BLE. —In  FLUKER  V.  GEORGIA  R.  R.  AND  BANKING  CO.,  81 
Ga.  461  (1889),  judgment  of  nonsuit  in  the  Greene  Superior  Court  was 
affirmedy  in  an  action  for  alleged  assault  by  licensee  upon  plaintiff's 
servant,  the  points  decided  being  stated  in  the  official  syllabus  to 
the  report  as  follows: 

'*  I.  The  dominion  of  a  railroad  corporation  over  its  trains,  tracks 
and  '  right  of  way,*  is  no  less  complete  or  exclusive  than  that  which 
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every  owner  has  over  his  own  property.  Hence,  the  corporation 
may  exclude  whom  it  pleases,  when  they  come  to  transact  their  own 
private  business  with  passengers  or  other  third  persons,  and  admit 
whom  it  pleases,  when  they  come  to  transact  such  business.  This 
applies  to  selling  lunches  to,  or  soliciting  orders  from,  passengers 
for  the  sale  of  lunches. 

"  2.  A  mere  implied  license,  no  matter  how  long  enjoyed,  to 
transact  such  business,  for  which  no  consideration  has  been  paid, 
is  revocable  at  any  time,  and  such  revocation  results  from  notice 
not  to  prosecute  the  business  in  the  future. 

"  3.  One  who  persists  in  using  the  license  after  notice  of  its 
termination,  may  be  prevented  from  so  doing  by  such  force,  not 
extending  to  life  or  limb,  as  may  be  necessary  to  effectuate  his 
expulsion  from  the  premises. 

'*  4.  A  lessee  or  licensee  of  the  exclusive  privilege  of  entering  the 
cars  or  upon  the  right  of  way  to  sell  or  supply  lunches,  is  not  a 
servant  or  agent  of  the  corporation,  so  as  to  render  it  liable  for  an 
assault,  or  an  assault  and  battery,  committed  by  such  lessee  or 
licensee  upon  a  competitor  who  seeks  lawfully,  on  his  own  premises, 
to  obtain  the  patronage  of  passengers. 

"5.  A  master  has  no  rignt  of  action  for  an  assault,  or  an  assault 
and  battery  upon  his  servant,  unless  some  loss  of  service  or  capacity 
to  serve  results  therefrom." 

Passenger  injured  by  sudden  jerking  of  train  —  Breaking  of  coupling 
pin. 

Central  Railroad  v.  Freeman,  75  Ga.  331  (1885),  was  an  appeal 
by  the  company  from  verdict  and  judgment  for  plaintiff,  a  passen- 
ger, in  an  action  for  personal  injuries.  There  has  been  two  trials 
of  the  case,  both  verdicts  being  in  favor  of  the  defendant.  There 
was  no  appeal  from  the  grant  of  the  first  new  trial  but  defendant 
appeals  from  verdict  for  plaintiff  on  the  second  trial.  Judgment  in 
Bibb  Superior  Court  affirmed.  Plaintiff  was  injured  by  the  breaking 
of  a  coupling-pin  caused  by  an  improper  and  unnecessary  jerk  of 
the  train  by  the  engineer's  sudden  application  of  steam. 

Person  standing  near  track  struck  by  piece  of  wood  thrown  from  train. 

In  Frazer  et  al.  v.  The  Charleston  &  Savannah  Railway, 
75  Ga.  222  (October  Term,  iSSf)^  judgment  of  nonsuit  was  reversed 
on  the  grounds  stated  in  the  official  syllabus  as  follows: 

'•Although,  in  an  action  against  a  railroad  company  to  recover 
damages  for  an  injury  alleged  to  have  been  done  through  the  negli- 
gence of  its  employee  in  the  performance  of  his  duty  connected 
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"with  the  running  of  its  trains,  the  evidence  on  behalf  of  the  plaintiff 
may  not  have  been  clear  on  several  essential  points,  leaving*  it  some- 
what doubtful  whether  the  plaintiff  was  injured  by  a  person  on 
board  of  the  defendant's  train  or  the  train  of  another  company 
which  used  the  same  track,  or  whether  the  injury  was  done  by  an 
employee  acting  within  the  scope  of  his  duty,  or  was  the  result  of 
his  personal  wrong  while  acting  outside  of  his  authority,  or  even 
whether  the  plaintiff  had  a  right  to  be  where  she  was  when  the 
clamage  was  done  to  her;  yet,  as  inferences  favorable  to  her  might 
have  been  drawn  by  the  jury  from  the  evidence,  if  left  unexplained 
or  uDControverted  on  all  of  those  points,  and  as  negligence  in  the 
servants  of  the  company  was  a  question  for  the  jury,  a  nonsuit 
should  not  have  been  awarded." 

The  Frazer  case,  supra^  was  an  action  by  husband  and  wife  for 
injuries  to  wife  while  standing  near  defendant's  track  by  being  hit 
by  a  heavy  piece  of  wood  which  **  dropped,  fell  and  was  thrown  " 
from  the  train  upon  her  by  carelessness  and  negligence  of  defend- 
ant's servants. 

NOTES  OF  GEORGIA  CASES  ARISING  OUT  OF  INJURIES  TO  EMPLOYEES 

IN  SERVICE  OF  RAILROAD  COMPANIES. 

1.  Baggagbmasters  injured. 

a.  Jumping  from  train. 

b.  Object  mar  track, 

2.  Brakemen  injured. 

a.  Car  overturned, 

b.  Collision, 

c.  Contact  with  bridge. 

d.  Coupling  and  uncoupling  cars. 

e.  Defective  brake, 

f.  Derailment, 

g.  Falling  from  ladder  of  car, 

3.  Car  inspectors  injured. 

4.  Car  cleaners  injured. 

5.  Car  couplers  injured. 

a.  Coupling  and  uncoupling  cars, 

b.  Defective  appliance, 

6.  Conductors  injured. 

7.  Coupling  and  uncoupling  cars  —  Employees  injured. 

a.  Coupling  and  uncoupling  cars, 

b.  Defective  appliance. 

3.  Engineers  injured. 

a.  Collision, 

b.  Derailment,  ^ 

c.  Object  near  track, 
dn  Miscellaneous, 
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9.  Firemen  injured. 

a.  hoarding  engine. 

b.  Collision, 

c.  Defective  appliance^ 

d.  Derailment, 

e.  Jumping  from  engine, 

f.  Object  near  track. 

10.  Flagmen  injured. 

11.  Machinists  injured. 

a.  Flying  object. 

b.  Machinery. 

12.  Section-hands  injured. 

13.  Switchmen  injured  —  Various  causes. 

X4.  Track- hands  injured. 

a.  Flying  object. 

b.  Run  over  by  cars. 

c.  Track-raisers  injured. 

d.  Miscellaneous. 

15.  Train-hands  INJURED — Various  causes. 

16.  Watchmen  injured. 

a.  Struck  by  trains. 

b.  Miscellaneous. 

17.  Miscellaneous  cases  —  Injuries  to  railroad  employees. 

1.  Baggagemasters  injured. 

a.  Baggagemaster  jumping  from  train  to  avoid  collision. 

In  Georgia  R.  R.  &  Banking  Co.  v,  Rhodes,  56  Ga.  64.5  (1876),  baggage- 
master  injured  by  jumping  from  train  to  avoid  impending  collision,  his  anicle 
being  injured  and  crippled  for  life,  judgment  for  plaintiff  for  $6,000  in  the 
DeKalb  Superior  Court  was  affirmed. 

b.  Baggagemaster  struck  by  object  near  track. 

In  Atlanta  &  Charlotte  Air-Line  R*y  v.  Woodruff.  66  Ga.  707  (1881). 
baggage-master  looking  out  of  side  door  of  baggage  car  to  see  if  hot  wheels 
endangered  safety  of  train,  strucic  by  projecting  spout  or  tank  near  track,  judg- 
ment overruling  demurrer  to  complaint  was  affirmed. 

2.  Brakeman  injured. 

a.  Car  overturned. 

In  Lawhorn  v.  The  Millen  &  Southern  R*y  Co.,  97  Ga.  742  (1896),  brake- 
man  and  train-hand  injured  by  the  overturning  of  a  freight  car,  on  the  top  and 
at  the  brake  of  which  he  was  standing,  while  the  train  was  running  around  a 
sharp  curve  in  the  track,  judgment  of  nonsuit  in  the  Emanuel  Superior  Court 
was  reversed,  it  being  held  that  the  question  whether  the  employee  assumed  the 
risk  of  employment  in  a  case  where  the  speed  was  suddenly  increased  to  a 
dangerous  rate  over  a  particularly  defective  track,  was  for  the  jury. 
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b.  Collision, 

In  CE^r^RAL  R.  R.  &  Banking  Co.  v,  Passmorb,  qo  Ga.  203  (August,  1892). 
brakeman  injured  In  collision,  judgment  for  plaintiff  for  $1,250  in  the  City 
Court  of  Macon  was  affirmtd.  It  was  held,  as  per  official  syllabus,  that  **A 
railway  company  permitting  by  contract  or  otherwise  another  railway  company 
to  use  a  section  of  its  main  line,  not  at  a  terminal  point  but  to  reach  such  pointy 
is  liable  to  one  of  its  own  employees  for  a  personal  injury  resulting  to  him  frook 
the  negligence  of  the  latter  company  in  running  its  train  over  and  upon  the 
section  used  in  common  by  both  companies,  it  not  appearing  that  the  negligent 
company  had  any  legislative  authority  to  adopt  and  use  as  its  own  any  part  of 
the  main  line  of  the  other  company.  In  such  case  both  companies  should  be 
considered  as  using  the  franchise  of  the  one  owning  the  line,  and  the  principle 
of  Macon  &  Augusta  R.  R.  Co.  v,  Mayes,  49  Ga.  355,  applies/ 


ti 


c.  Contact  with  bridge. 

In  Savannah,  Florida  &  Western  R*y  Co.  r.  Day,  91  Ga.  676  (July,  1893), 
plaintiff's  husband,  a  brakeman  on  defendant's  freight  train,  fatally  injured  by 
coming  in  contact  with  low  bridge,  judgment  for  plaintiff  for  $1,560  in  the 
Wayne  Superior  Court  was  affirmed. 

See  also  Hendricks  v.  Western  &  Atlantic  R.  R.  Co.,  52  Ga.  467  (1874),  brake- 
roan  on  top  of  car  killed  by  contact  with  bridge.  New  trial  granted  to  defend- 
ant affirmed, 

d.  Coupling  and  uncoupling  cars. 

In  Northeastern  R.  R.  Co.  v,  Barnett,  89  Ga.  399  (1892),  judgment  in  the 
Clarke  Superior  Court,  on  verdict  rendered  for  $2,500  for  plaintiff,  was  affirmed^ 
it  being  held  that  the  verdict  was  warranted  by  the  evidence,  and  was  not  con- 
trary  to  law.  Barnett  sued  the  Northeastern  Railroad  Company  for  dam- 
ages  for  personal  injuries.  The  defendant  pleaded  not  guilty;  that  at  the  time 
of  the  alleged  injury  plaintiff  was  not  employed  by  it,  but  by  the  Richmond  & 
Danville  R.  R.  Co.,  its  lessee;  and  that  plaintiff  and  the  latter  company  did,  on 
June  18,  1887,  in  consideration  of  $143  paid  to  plaintiff  by  the  Richmond  & 
Danville  R.  R.  Co.,  release  defendant  from  all  liability  to  plaintiff  on  account 
of  the  injury,  and  relinquished  any  right  of  action  plaintiff  then  had  or  might 
have  against  defendant.  The  verdict  rendered  at  the  first  trial  was  set  aside 
and  a  new  trial  granted.  On  the  second  trial  a  nonsuit  was  awarded;  plaintiff 
excepted,  and  judgment  was  reversed.  (See  87  Ga.  199.)  Upon  the  last  trial 
there  was  a  verdict  for  plaintiff  for  $2,500.  Defendant  mot^ed  for  a  new  trial, 
upon  the  grounds  that  the  verdict  was  contrary  to  law  and  evidence.  The 
motion  was  overruled  and  defendant  excepted.  Plaintiff  was  a  train-hand  and 
baggage-masier  on  the  Northeastern  Railroad,  part  of  his  duties  being  ta 
couple  and  uncouple  cars,  and  while  attempting  to  uncouple  a  car  from  the 
lender  of  an  engine  in  the  railroad  yard,  was  injured  by  his  hand  and  wrist 
being  crushed  between  the  bumpers.  See  also  former  decision  in  the  Bafnett 
case,  87  Ga.  199.  reported  in  this  volume,  p.  ^20^  post. 

In  Western  &  Atlantic  R.  R.  Co.  v,  Vandiver,  85  Ga.  470  (May,  1890), 
brakeman  on  freight-train  injured  while  between  cars  making  a  coupling,  the 
injury  being  caused  by  alleged  negligence  of  other  servants,  judgment  for 
plaintiff  in  the  Whitfield  Superior  Court  for  $750  was  reversed,  the  official  sylla- 
bus stating  the  case  as  follows: 
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"  In  a  suit  against  a  railroad  company  by  one  of  its  servants  for  injuries  sus- 
tained by  alleged  negligence  of  others  of  its  servants  in  the  performance  of  an 
act  with  which  the  plaintiff  was  connected  at  the  time  of  the  injury,  the  pre- 
sumption of  negligence  was  not  against  the  company  before  the  plaintiff  proved 
that  he  was  without  fault. 

*  Section  3033  of  the  Code  makes  railroad  companies  liable  for  damages  done 
^,  not  to^  any  person  in  their  employment/' 

In  Louisville  &  Nashville  R.  R.  Co.  v.  Chaffin,  Adm'r,  84  Ga.  519  (.October, 
1889),  brakeman  while  going  between  cars  to  couple  them,  run  over  and  killed, 
track  being  defective,  judgment  for  plaintiff  for  $5,000  in  the  City  Court  of 
Atlanta,  reversed.     The  accident  took  place  in  Alabama 

In  Western  &  Atlantic  R.  R.  Co.  v.  Strong,  52  Ga.  461  (1874),  action  for 
homicide  of  plaintiff's  husband,  a  brakeman  in  the  defendant's  employ,  caused 
by  improper  coupling  whereby  he  was  thrown  from  the  cars  and  run  over,  judg- 
ment for  plaintiff  for  $500  in  the  Fulton  Superior  Court  was  reversed.  The 
<lue8tion  turned  on  the  right  of  wife  to  maintain  action,  it  being  held  that  the 
wife  had  no  right  to  sue  alone.  Citing  and  following  rule  in  Selma,  etc.,  R.  Co. 
V.  Lacy,  49  Ga.  106.  On  the  question  of  a  contract  between  railroad  and 
•employee,  the  court  followed  Western  &  Atlantic  R.  R.  r.  Bishop,  50  Ga.  465, 
where  it  was  held  that  the  contract  between  an  employee  and  the  railroad, 
regulating  the  relative  rights  and  duties  of  each,  in  so  far  as  it  did  not  condone 
any  criminal  act,  was  binding  on  both  parties. 

The  case  of  Hendricks  v.  Western  &  Atlantic  R.  R.  Co.,  52  Ga.  467  (1874), 
train-hand  killed  by  being  knocked  off  the  top  of  the  train  while  passing  under 
a  bridge,  was  decided  at  the  same  term  and  ruled  as  in  Western  &  Atlantic  R. 
R.  Co.  V.  Strong,  52  Ga.  461  (preceding  paragraph).  In  the  Hendricks  case  there 
was  a  verdict  for  plaintiff  for  $3,346  in  the  Fulton  Superior  Court,  which,  how- 
ever, was  reversed  and  a  new  trial  granted  to  defendant,  from  which  judgment 
plaintiff  appealed.    Judgment  affirmed. 

e.  Defective  brake. 

In  East  Tennessee,  Virginia  &  Georgia  R'y  Co.  v.  Smith,  90  Ga.  558 
<November,  1892),  employee  acting  as  flagman  or  brakeman  injured  while  put- 
ting on  a  brake,  the  brake-wheel  flying  off,  throwing  him  to  the  ground  and  his 
left  leg  cut  off  by  train,  iudgment  for  plaintiff  for  $5,000  in  the  City  Court  of 
Atlanta  was  affirmed, 

f.  Derailment, 

In  Ho  VIS,  Adm'x  v,  Richmond  &  Danville  R.  R.  Co.,  91  Ga.  36  (October, 
1892),  brakeman  on  defendant's  freight  train  thrown  from  car  and  killed  in 
derailment  of  train  while  running  on  defendant's  track  in  South  Carolina,  it  was 
lield  that:  "  The  case  being  brought  under  the  law  of  South  Carolina,  where 
the  common  law  rule  prevails  as  to  the  liability  of  a  master  for  injuries  caused 
to  his  servant  by  the  negligence  of  a  fellow  servant,  the  court,  under  the  facts 
alleged  in  the  declaration,  did  not  err  in  sustaining  the  demurrer  on  the  ground 
that  no  cause  of  action  was  set  out  therein."  Judgment  of  City  Court  of 
Atlanta  o^rm/^.  • 

g.  Falling  from  car. 

In  Georgia  Southern  R.  R.  Co.  v,  Neel,  68  Ga.  609  (1882),  brakeman,  in 
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<lesc«nding  ladder  od  car,  thrown  to  ground,  his  ankle  and  foot  being  injured, 
judgment  for  plaintiff  for  $i,ooo  in  the  Floyd  Superior  Court  was  affirmed. 

Z.  Car  inspectors  injured. 

In  Richmond  &  Danvillb  R.  R.  Co.  v.  Garner,  91  Ga.  27  (October,  1892), 
judgment  for  $700  for  plaintifif  in  the  City  court  of  Atlanta  was  affirmed.  Para- 
graph 3  of  the  official  syllabus  states  the  case  as  follows; 

'*  The  evidence  showing  that  the  plaintiff,  an  employee  of  a  railroad  com- 
pany, in  the  course  of  his  duty,  in  the  daytime,  after  examining  a  coal  car  and 
testing  the  security  of  its  position,  had  safely  ascended  it,  and  that  while  he 
was  engaged  in  doing  some  necessary  work  in  the  car  the  ladder,  without  his 
knowledge,  was  removed  by  another  employee  of  the  company,  who  in  a  short 
time  replaced  it  against  the  car  apparently  in  the  same  position,  and  that  upon 
the  plaintiff's  attempting  to  descend,  without  re-examining  the  ladder  or  again 
testing  the  safety  of  its  position,  it  slipped  from  under  him,  and  be  fell  and  was 
injured,  it  was  a  question  of  fact  for  the  determination  of  the  jury  as  to  whether 
or  not  the  plaintiff  was  guilty  of  any  negligence  contributing  to  the  injury. 
This  question  having,  under  proper  instructions  from  the  court,  been  decided 
by  the  jury  in  his  favor,  the  verdict  will  not  be  disturbed." 

In  Savannah,  Florida  &  Western  R'y  Co.  v.  Howard,  91  Ga.  99  (Novem- 
<ber,  1892),  car-inspectoc  injured  by  his  hatnd  being  crushed  while  examining 
car,  judgment  in  the  Chatham  Superior  Court  for  $2,416.50  for  plaintiff  was 
4tffirmed. 

See  former  appeal  in  the  Howard  case,  84  Ga.  711,  where  judgment  granting 
-defendant  new  trial  was  affirmed. 

In  Howard  r.  Savannah,  Florida  &  Western  R'y  Co..  84  Ga.  711  (March, 
1890),  car-inspector  injured  by  his  hand  being  crushed  while  examining  and 
feeling  the  wheel  of  a  coach,  judgment  in  the  Chatham  Superior  Court  granting 
aew  trial  to  defendant  was  affirmed. 

See  subsequent  decision  in  the  Howard  case,  91  Ga.  99.  supra, 

A,  Car  eleaners  ii^ared. 

In  Savannah,  Florida  &  Western  R*y  Co.  v,  Du  Bose,  93  Ga.  247  (January, 
1894),  the  facts  were  as  follows:  The  plaintiff  alleged  that  while  in  the  employ- 
ment of  the  railway  company  he  was  ordered  to  clean  out  the  boiler  of  a*.i 
engine;  that  the  company  failed  to  furnish  him  with  safe  and  suitable  machin- 
ery and  instrumentalities  of  labor,  for  a  certain  cock  on  the  engine  was  so 
-defective  that  the  plug  thereto  blew  out  without  fault  on  his  part,  and  while  he 
was  performing  his  duty,  causing  him  to  be  severely  scalded;  and  that  the 
•defect  was  unknown  to  him  and  known  to  defendant,  and  could  have  been  dis- 
covered and  remedied  by  it.  At  the  close  6i  his  evidence  a  nonsuit  was  moved 
for,  on  the  ground  that  he  failed  to  show  that  he  was  without  fault,  or  that  the 
company  did  not  exercise  all  ordinary  and  reasonable  care  in  furnishing  him 
with  safe  and  suitable  appliances  for  his  work.  The  motion  was  overruled. 
Plaintiff  obtained  a  verdict  for  $1,000,  and  defendant  moved  for  a  new  trial  on 
the  grounds  that  the  verdict  was  contrary  10  law  and  evidence,  decidedly  and 
strongly  against  the  weight  of  evidence,  etc.  This  motion  was  also  overruled 
in  the  City  Court  of  Savannah.    Judgment  affirmed. 

In  Carey  v.  East  Tennessee.  Virginia  &  Georgia  R*y  Co.,  95  Ga.  547  (1895), 
It  was  hildtxTot  to  grant  nonsuit  where  the  plaintiff's  intestate,  a  'Vcleaner  *'  or 
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"  wiper**  in  defendants  employ,  bis  daties  being  to  wipe  off  trucks,  clean  cars^ 
etc..  while  crossing  the  tracks  in  defendant's  yard  at  night  was  ran  over  and 
killed  by  a  long  **  circus  car"  which  was  being  pushed  by  a  switch  engine,  as 
the  question  of  negligence  should  have  been  subtnitted  to  the  jury,  and  judg- 
ment  of  nonsuit  was  reversed. 

In  Georgia  Pacific  R*y  Co.  v.  Freeman,  83  Ga.  583  (1889),  where  plaintiff 
was  employed  to  clean  defendant's  cars  and  was  injured  by  being  caught 
between  the  ends  of  one  stationary  and  another  shoved  back  by  the  engine  to 
be  coupled,  his  injuries  being  permanent,  judgment  for  plaintiff  for  $2,500,  in 
the  City  Court  of  Atlanta,  was  affirmed.  It  was  held  that  where  the  injliries 
were  permanent  a  charge  that  there  is  no  fixed  rule  of  estimating  damages  of 
this  sort  was  not  erroneous. 

5.  Cap  eouplers  Injured. 

a.  Coupling  and  uncoupling  cars. 

In  EsLiNGER  V,  Western  &  Atlantic  R.  R.  Co.,  99  Ga.  327  (1896),  car-coupler 
killed  while  in  performance  of  his  duties,  judgment  of  nonsuit  in  the  Whitfield 
Superior  Court  was  affirmed^  it  being  held  that  there  was  no  stronger  evidence 
to  support  allegation  of  defendant's  negligence  than  on  previous  trial,  the 
decision  of  which  in  favor  of  plaintiff  was  reversed  by  the  Supreme  Court.  See 
the  Eslinger  case,  95  Ga.  734,  in  which  latter  report  the  plaintiff's  name  is 
spelled  Essunger. 

In  Central  R.  R.  &  Banking  Co.  v.  Maltsby,  90  Ga.  630  (December,  1892), 
cai-coupler's  hand  injured  while  coupling  cars,  judgment  for  plaintiff  in  the 
Bibb  Superior  Court  was  reversed,  paragraph  3  of  the  official  syllabus  stating 
the  case  as  follows:  "  The  evidence  being  that  the  plaintiff  was  furnished  with 
a  coupling  stick  to  be  used  till  he  learned  how  to  couple  without  it,  and  that  his 
injury  was  received  after  he  had  learned  to  couple  without  a  stick  and  had  on 
niany  occasions  done  so,  some  of  the  instances  being  in  the  presence  of  his- 
superior  officers,  who  made  no  objection,  the  court  properly  denied  a  request 
by  the  defendant  to  charge  the  jury  that  if  the  plaintiff,  in  undertaking  the 
service,  was  furnished  with  a  coupling  stick  and  directed  to  use  it  in  coupling, 
but  did  not  use  it  at  the  time  of  the  injury,  and  attempted  to  make  the  coup- 
ling with  his  hand  instead  of  the  stick,  and  was  hurt  in  making  such  attempt, 
^e  could  not  recover." 

In  Rebb  v.  East  Tennessee,  Virginia  &  Georgia  R'y  Co.,  87  Ga.  631  (1891),. 
minor  employee,  a  car-coupler,  injured  while  coupling  cars,  it  was  held  that 
*'  Though  attempting  to  couple  cars  when  the  engine  is  running  at  a  speed  of 
fifteen  miles  an  hour  is  apparently  not  only  dangerous  but  reckless,  yet  if  it  be 
true  in  the  experience  of  engineers  and  railroad  men  that  it  is  safe  provided  the 
engine  is  properly  managed,  and  if  the  failure  in  question  resulted  solely  from 
the  fault  of  the  engineer  in  manipulating  the  engine,  the  high  speed  will  be  no 
obstacle  to  a  recovery  by  the  car-coupler  for  a  personal  injury  sustained  by 
him  in  making  the  attempt.  Though  to  non-experts  its  truth  would  seem  in  a 
high  degree  improbable,  if  not  impossible,  yet  there  being  direct  and  positive 
evidence  tending  to  support  the  theory  of  safety,  the  court  erred  in  granting  a 


nonsuit.*' 


In  Barnett  V,  Northeastern  R.  R.  Co.,  87  Ga.  199  (May,  1891),  car-coupler 
and  train-hand  injured  while  between  flat  car  and  engine.  It  being  his  duty  to 
uncouple  cars,  judgment  of  nonsuit  was  reversed^  as  the  question  of  negligence 
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and  the  evidence  as  to  who  was  plaintiff's  employer  was  for  jury.  The  acci- 
dent happened  on  the  track  of  the  Richmond  and  Danville  Railroad,  but  there 
was  evidence  that  the  superintendent  from  whom  plaintiff  sought  the  posi- 
tion was  the  superintendent  of  both  the  Northeastern  and  the  Richmoncf  and 
Danville  railroads. 

See  also,  subsequent  decision  in  the  Barnktt  case,  89  Ga.  399,  14  Am.  Neg. 
Cas.  217,  ante. 

In  Savannah,  Florida  &  Western  R'y  v.  Barber,  71  Ga.  644  (1883),  car- 
coupler's  hand  crushed  and  fingers  injured  while  attending  to  his  duties,  order 
granting  plaintiff  a  new  trial  on  verdict  rendered  for  the  railway  company  in 
the  Chatham  Superior  Court  was  affirmed.  The  trial  court  erred  in  charging 
that  **  plaintiff  must  be  blameless,  without  qualification.  The  law  is,  blameless 
about  the  business  which  caused  the  injury.  If  neglectful  or  careless,  it  must 
have  been  contributory  to  his  hurt,  to  prevent  recovery.  Central  R.  R.  v. 
Mitchell,  63  Ga.  173,  since  affirmed  by  an  unanimous  court.*'  The  Mitchell 
case  seems  to  have  been  adopted  and  approved  by  the  court  in  Central  R.  R.  v. 
De  Bray,  71  Ga.  406,  14  Am.  Neg.  Cas.  96,  ante, 

i.  Defective  appliance. 

In  O'Shields  V,  Georgia  Pacific  R'y  Co.,  83  Ga.  621  (1889),  plaintiff,  a  car- 
coupler,  injured  in  the  State  of  Alabama  by  reason  of  alleged  defective  draw, 
head,  judgment  of  the  Fulton  Superior  Court  dismissing  action  was  reversed,  it 
being  held  that  "  where  a  right  of  action  for  a  tort  is  given  by  a  statute  of 
another  State,  and  no  period  of  limitation  is  prescribed  otherwise  than  by  the 
general  law  of  limitation  prevailing  in  that  State,  the  lex  fori,  not  the  Ux  loci, 
applies  on  the  subject  of  limitation." 

4).  Condnetors  injured. 

In  Georgia.  Carolina  &  Northern  R'y  Co.  v.  Hallman.  97  Ga.  317  (1895), 
judgment  for  plaintiff  in  the  Gwinnett  Superior  Court  was  reversed,  it  being 
held  (per  Lumpkin,  J.),  that  *'  there  being  clear  and  uncontradicted  evidence 
that  the  plaintiff's  husband,  an  employee  of  the  railway  company,  was  himself 
guilty  of  negligence  in  bringing  about  and  contributing  to  the  casualty  by 
which  his  death  was  occasioned,  she  was  not  entitled  to  recover,  and  the  court 
erred  in  denying  a  new  trial.*'  Plaintiff's  intestate  was  the  conductor  of  a  con- 
struction train,  and  while  standing  on  the  top  of  the  car  nearest  to  the  engine, 
was  thrown  therefrom  by  the  car  being  derailed  owing  to  the  fall  of  certain 
apparatus,  and  the  intestate  was  run  over  and  killed. 

In  Kane  V.  Savannah.  Florida  &  Western  R'y  Co.,  85  Ga.  858  (March,  1890). 
it  appeared  that  plaintiff,  a  conductor  of  defendant's  freight  train,  had  his  first 
and  second  right-hand  fingers  mashed  by  a  coupling-pin,  while  trying  to 
uncouple  two  of  the  cars  in  this  train.  He  recovered  a  verdict  for  $3,000  in  the 
Chatham  Superior  Court,  but  defendant's  motion  for  new  trial  was  granted, 
and  plaintiff  excepted.  Held,  on  appeal,  that  there  was  no  abuse  of  discretion 
ID  granting  a  new  trial,  there  being  newly  discovered  testimony  on  behalf  of 
defendant. 

7.  Conpllng  and  aneouplingr  oars —  Employees  injured. 

a.  Coupling  and  uncoupling  cars, 

Georgia  R.  R.  &  Banking  Co.  r.  Brooks,  97  Ga.  314  (1895),  was  an  action 
by  a  train-hand  for  damages  for  injuries  sustained  by  his  arm  being  caught 
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between  the  dead  blocks  of  two  freight  cars  which  he  was  endeavoring  to  coaple 
by  order  of  the  conductor  of  the  train;  the  negligence  charged  being  carelessly 
running  the  train  back  to  the  standing  car  with  too  great  speed.  Judgment 
for  plaintiff  for  $i,6oo  in  the  Oglethorpe  Superior  Court  was  affirmed. 

In  Kendrick  v.  Central  R.  R.  &  Banking  Co.,  69  Ga.  782  (1892),  judgment 
of  nonsuit  in  the  Mascogee  Superior  Court  was  affirmed.  The  action  was  for 
the  homicide  of  plaintiff's  intestate,  who  was  a  switchman  in  defendant's- 
employ,  and  who  was  killed  while  uncoupling  cars.  The  official  syllabus 
states  the  decision  as  follows: 

'*  I.  The  action  being  for  the  homicide  of  an  employee  of  the  company,  and 
the  evidence  not  showing  affirmatively  whether  the  employee  was  free  from 
negligence  or  not,  and  no  negligence  on  the  part  of  the  company  adequate  to 
have  caused  the  homicide  under  the  circumstances  being  shown,  the  most  rea- 
«onable  and  probable  cause  of  the  disaster  being  an  accident  to  the  employee 
by  which  his  life  became  suddenly  exposed  to  a  danger  incident  to  his  employ- 
ment, there  was  no  error  in  granting  a  nonsuit. 

"  2.  Whether  the  employee  was  an  experienced  or  inexperienced  person  was 
immaterial  under  the  facts  in  evidence." 

in  Richmond  &  Danville  R.  R.  Co.  v  Wiluams,  88  Ga.  16  (October,  1891), 
train-hand  ordered  by  conductor  to  couple  some  cars  to  an  engine,  injured  while 
between  cars,  his  hand  being  caught  owing  to  moving  of  cars,  judgment  for 
plaintiff  for  $2,350  in  the  City  Court  of  Atlanta  was  affirmed. 

In  Richmond  &  Danville  R.  R.  Co.  v.  Wright,  88  Ga.  19  (October,  1891K 
employee's  hand  injured  while  coupling  cars  under  orders  of  conductor,  judg- 
ment for  plaintiff  for  $475  in  the  City  Court  of  Atlanta  was  affirmed. 

In  Mayfield  r.  Savannah,  Griffin  &  North  Alabama  R.  R.  Co.,  87  Ga.  374 
(1891),  employee  injured  coupling  car,  judgment  of  nonsuit  affirmed. 

In  Georgia  Pacific  R*y  Co.  v.  Rigdbn,  85  Ga.  867  (April,  1890),  train-hand 
injured  while  attempting  to  couple  cars,  two  of  his  fingers  being  mashed,  judg» 
ment  for  plaintiff  in  the  City  Court  of  Atlanta  for  $550  was  affirmed. 

In  Georgia  Pacific  R'y  Co.  v.  Weaver,  85  Ga.  869  (April,  1890).  employee's 
arm  injured  while  between  cars  for  the  purpose  of  uncoupling,  judgment  for 
plaintiff  for  $750  in  the  City  Court  of  Atlanta  was  affirmed. 

In  Georgia  Pacific  R'y  Co.  v.  Elliotf,  85  Ga.  183  (April,  1890),  it  was  held 

•  

that  discretion  of  trial  court  (Fulton  Superior  Court)  in  refusing  a  new  trial  on 
conflicting  evidence  was  not  abused,  and  verdict  for  $500  damages  for  injury  to* 
hand  of  defendant's  flagman,  while  between  cars  to  uncouple  them,  was  not 
excessive.    Judgment  affirmed. 

In  Central  R.  R.  &  Banking  Co.  v.  Rylbs,  84  Ga.  420  (February,  1890),. 
train-hand  coupling  cars,  his  hand  and  fingers  being  injured,  judgment  for 
plaintiff  in  the  Bibb  Superior  Court  for  $5,000  was  affirmed. 

In  Preston  v.  Central  R.  R.  &  Banking  Co.,  84  Ga.  588  (March,  1889),. 
switchman  and  car-coupler  injured  by  his  foot  being  run  over  by  wheel  of  car» 
judgment  sustaining  demurrer  to  declaration  was  reversed. 

In  Central  R.  R.  &  Banking  Co.  v.  Neighbors,  83  Ga.  444  (1889),  railroad 
employee  directed  by  yard  conductor  to  make  a  coupling  injured  while  coupling 
cars,  judgment  for  plaintiff  in  the  City  Court  of  Atlanta  was  affirmed.  Plain- 
tiff's hand  was  injured  owing  to  negligence  of  engineer  in  moving  train. 

« 

In   Sparks  v.   East  Tennessee,  Virginia  &  Georgia   R'y  Co.,  82  Ga.  157 
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(December,  1888),  judgmeni  for  defendant  in  the  Floyd  Superior  Court  was 
ajfirmed^  in  an  action  for  personal  injuries  sustained  by  plaintiff  whilst  coupling- 
cars,  taking  orders  from  the  brakeman  in  lieu  of  paying  fare  as  a  passenger. 
He  was  a  mere  volunteer,  and  not  in  the  service  of  the  company. 

In  Central  R.  R.  &  Banking  Co.  v,  Nash,  81  Ga.  580  (1888),  car-coupler 
fatally  injured  by  foot  catching  in  a  guard-rail  and  run  over  by  car,  judgment 
for  plaintiff,  the  widow  of  the  deceased  employee,  for  $5,304  on  verdict  rendered 
in  the  City  Court  of  Atlanta,  was  affirmed.  It  was  held  that  mortuary  and 
annuity  tables  were  properly  admitted  as  evidence  on  measure  of  damages. 

In  Georgia  Railroad  v.  Bryans,  77  Ga.  429  (1886),  judgment  for  plaintiff  for 
$600  in  the  Clarke  Superior  Court  was  affirmed.  Bryans  brought  suit  for  dam- 
ages for  the  crushing  of  his  right  thumb  while  engaged  in  coupling  cars  for  :he 
company,  alleging  negligence  in  that  the  bumpers  of  the  two  cars  were  of 
uneven  height;  that  the  coupling-link  was  too  short  and  of  improper  shape; 
that  the  engineer  backed  the  engine  with  too  much  speed. 

In  Central  Railroad  v.  Freeman,  66  Ga.  170  (1880),  employee's  hand  injured 
while  coupling  cars,  judgment  for  plaintiff  in  the  Bibb  Superior  Court  wa» 
affirmed. 

In  Atlanta  &  West  Point  R.  R.  Co.  v.  Johnson,  66  Ga.  259  (188 1),  train- 
hand  ordered  by  conductor  to  couple  a  box  car  to  a  flat  car  injured  by  his  hand 
being  caught  between  the  bumpers  of  the  cars,  judgment  for  plaintiff  in  the 
City  Court  of  Atlanta  for  $5,250  was  affirmed. 

In  Marsh  v.  South  Carolina  R.  R.  Co.,  56  Ga.  274  (1876),  employee  run 
over  and  killed  by  train  while  uncoupling  cars,  judgment  of  nonsuit  in  the 
Richmond  Superior  Court  was  affirmed. 

h.  Defective  appliance. 

In  OusLEY  V.  Central  R.  R.  &  Banking  Co.,  86  Ga.  538  (1891).  employee 
injured  while  coupling  cars,  judgment  of  nonsuit  in  the  Wilkinson  Superior 
Court  was  reversed^  the  official  syllabus  stating  the  case  as  follows: 

**  I.  Where  the  evidence  shows  that  a  draw-bar  supplied  by  a  railway  company 
to  be  used  in  coupling  cars  was  used  on  two  occasions,  working  well  on  the  first* 
but  failing  to  work  on  the  second,  though  twice  tried  in  a  proper  manner,  a 
jury  might,  in  the  absence  of  any  explanation  from  the  company,  infer  that  the 
implement  was  defective. 

"  2.  A  second  effort  on  the  same  occasion  to  couple  cars  with  a  draw-bar,  the 
first  having  failed  because  the  bar  had  been  fixed  in  its  position  and  not  readily 
movable,  is  not  necessarily  improper  or  inexcusable,  where  the  bar  had  been 
shaken  loose  after  the  first  effort  and  before  the  second  was  made,  although  the 
second  failed  for  the  same  reason  as  the  first  and  the  plaintiff  was  thereby 
injured.'* 

In  Brunswick  &  Western  R*y  Co.  v.  Clem,  80  Ga.  535  (1888),  train-hand 
injured  by  his  arm  being  crushed  while  coupling  a  car  to  an  engine,  caused  by 
defective  spring  of  one  of  the  bumpers,  judgment  for  plaintiff  in  the  Ware 
Superior  Court  for  $1,467  was  affirmed. 

In  Western  &  Atlantic  R.  R.  Co.  v.  Bishop,  50  Ga.  465  QxxXy  Term.  T873),. 
appeal  #rom  judgment  for  plaintiff  for  $5,000  in  the  Catoosa  Superior  Court,  iti 
action  for  injuries  sustained  while  in  discharge  of  duties  as  train-hand,  caused^ 
as  alleRed,  by  defective   machinery  used   for  coupling  cars,  judgment  was 
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reversed  for  erroneous  instructions.  At  the  time  of  employment  plaintiff  signed 
a  special  contract,  assuming  all  risks  incident  to  his  employment,  releasing  the 
company  from  liability  for  accidents,  etc.,  and  from  negligent  acts  of  himself 
or  other  persons  in  defendant's  employment.  HeU^  that  such  a  contract,  so 
far  as  it  did  not  waive  any  criminal  neglect,  was  a  legal  contract  and  binding 
upon  the  employee. 

B.  Engineers  injured. 

a.  Collision, 

In  Devine  V,  Savannah.  Florida  and  Western  R*y  Co.,  84  Ga.  $41  (1892), 
judgment  of  nonsuit  was  affitmed  it  being  held  that:  "  Where  a  locomotive 
engineer  is  warned  by  a  signal  of  danger  ahead  not  to  proceed  with  his  train, 
and  immediately  thereafter  another  signal  is  given  which  indicates  that  he 
might  proceed  with  safety,  but  both  signals  are  continuously  displayed  together, 
«o  as  to  leave  it  in  doubt  which  signal  should  be  regarded,  it  is  negligenc«^  for 
the  engineer  to  go  on  with  his  train,  and  if  he  does  so  and  a  collision  ensues  in 
which  he  loses  his  life,  his  widow  cannot  recover  from  the  company  for  his 
homicide  thus  occasioned;  the  law  being  that,  if  an  employee  is  guilty  of  any 
negligence  contributing  to  an  injury  to  himself,  he  cannot  recover  if  the  injury 
does  not  result  in  his  death,  or  if  ic  does  so  result,  that  no  right  of  action 
accrues  to  his  widow." 

In  Central  R.  R.  and  Banking  Co.  v,  Brunswick  and  Western  R.  R.  Co.. 
87  Ga.  386  (1891),  engineer  of  Central  Railroad  and  also  engine  injured  in  col- 
lision with  train  of  the  Brunswick,  etc.,  R.  R.  Co.,  it  was  /iW</that:  '*  Where  a 
railroad  company  and  its  employee  are  both  injured  by  the  same  negligence  of 
another  railroad  company,  the  first  company  has  no  right,  in  an  action  for  its 
own  damages  against  a  second,  to  sue  also  for  the  use  of  its  employee  to  recover 
the  damages  sustained  by  him  in  excess  of  those  already  paid  to  him  by  the 
plaintiff  in  tbe  action."  It  was  also  held  that:  **  Where  a  collision  between 
the  plaintiff's  train  and  the  defendant's  train  occurred  on  a  track  used  by  them 
in  common,  whilst  the  plaintiff  or  its  agents  was  engaged  in  the  violation  of  a 
valid  city  ordinance  limiting  the  rate  of  speed  in  the  running  of  trains  in  tbe 
city,  and  the  jury  believed  from  tbe  evidence  that  the  collision  would  not  have 
occurred  but  for  such  violation,  the  plaintiff  could  not  recover,  it  not  appearing 
that  the  defendant  could  have  avoided  the  consequences  of  the  plaintiff's  neg- 
ligence after  becoming  aware  of  the  same." 

In  Georgia  Pacific  R'y  Co.  v.  Bowers,  86  Ga.  22  (i8go),  engineer  in  employ 
of  defendant  company  injured  in  collision,  judgment  for  plaintiff  was  affirmed, 
it  being  held 2^%  follows: 

*'  I.  Where  the  direct  issue  between  the  parties  in  an  action  for  damages 
against  a  railroad  company  was  as  to  whether,  on  the  approach  of  a  train  to  a 
station,  the  company's  agent  exhibited  only  a  white  light,  indicating  that  the 
road  was  clear  and  that  the  train  might  proceed  without  encountering  collision 
or  obstruction,  or  whether  the  agent  also  exhibited  a  green  light  under  the  white 
t)ne,  indicating  that  the  train  should  proceed  with  caution  and  that  there  was 
another  train  on  the  road  between  the  approaching  train  and  the  next  station, 
and  both  sets  of  witnesses  testified  with  equal  positiveness,  the  question  of 
positive  and  negative  testimony  was  not  involved,  and  a  charge  on  such  ^estion 
was,  therefore,  not  required. 

*'  2.  If  the  theory  of  the  plaintiff  is  correct,  the  facts  to  sustain  which  the  jury 
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^ound  to  be  proved,  he  was  not  chargeable  with  negligence  in  avoiding  the 
collision  which  caused  the  injury,  from  the  fact  that  in  approaching  a  station 
three  miles  from  the  place  of  the  collision,  his  train  (he  being  engineer)  was 
running  at  a  rate  of  speed  so  high  that  the  train  was  not  then  under  his  control; 
41C  accident  having  occurred  there,  and  it  not  appearing  that  the  collision 
•occurred  by  reason  of  the  speed  at  which  the  train  was  then  running. 

"  3.  The  plaintiff's  injuries  being  grave  and  permanent,  damages  to  the 
4imoant  of  $2,266.66  do  not  appear  to  be  excessive." 

In  Savannah,  Florida  &  Western  R'y  Co.  v.  Folks,  76  Ga.  527  (March 
Term.  1886),  appeal  from  judgment  for  plaintiff  for  $7,000  in  the  Pierce  Superior 
^ourt,  in  an  action  for  homicide  of  plaintiflf's  husband,  an  engineer  in  defend- 
ant's employ,  killed  in  collision,  judgment  was  reversed.  The  syllabus  to  the 
•official  report  states  the  case  as  follows: 

"  Where  the  undisputed  evidence  showed  that  an  engineer  of  a  railroad 

<ompany  violated  its  rules  furnished  for  his  government  in  respect  to  passing 

-switches  and  turnouts,  and  in  respect  to  the  speed  at  which  trains  should  be 

run,  and  the  precautions  to  be  used  by  engineers  to  prevent  collisions,  and  that 

«  collision  was  occasioned  in  whole,  or  at  least  a  large  part,  from  his  negligence 

4n  this  regard,  and  that  such  collision  caused  his  death,  a  recovery  by  his  widow 

Against  the  railroad  for  his  homicide  was  contrary  to  law  and  unsupported  by 

*che  evidence,  whether  or  not  there  was  also  negligence  on  the  part  of  the  com- 

;pany*s  employees  on  the  other  train  with  which  the  collision  occurred.    Such 

violation  of  rules  appearing  from  the  evidence  for  the  plaintiff,  senible  that  a 

nonsuit  should  have  been  granted."    The  court  cited  and  followed  Rowland  v, 

"Cannon,  35  Ga.  105,  Z07,  108;  East  Tenn.,  Va.  &  Ga.  R.  Co.  v.  Duggan,  51  Ga. 

^12;  Ga.  R.  R.  zr.  McDade,  59  Ga.  73;  Central  R.  R.  v.  Mitchell,  63  Ga.  181, 182, 

which  cases  are  reported  with  the  Georgia  cases  in  this  volume  (vol.  14)  of  Am. 

Neg.  Cas. 

•4.  Derailment, 

In  DuNLAP  V,  Richmond  &  Danvillb  R.  R.  Co.,  81  Ga.  136  (1888) ,  engineer 
in  defendant's  employment  ordered  by  defendant  to  run  an  engine  over  the 
Northwestern  Railroad,  injured  by  the  engine  being  derailed  owing  to  defective 
crack,  judgment  sustaining  demurrer  to  the  complaint  in  the  City  Court  of 
Atlanta  was  affirmed.  It  was  held  that  "  a  railroad  company  sending  its  loco- 
motive engineer  (employed  by  the  month)  with  one  of  Its  engines  to  haul  tem- 
porarily for  another  company  the  trains  of  the  latter  over  the  line  of  such  latter 
•<ompany.  Is  not  responsible  to  the  engineer  for  the  bad  condition  of  the  track, 
Qor  for  the  want  of  adaptation  of  the  engine  to  the  track,  it  not  being  alleged 
that  the  employer  company  knew  of  such  bad  condition  or  want  of  adaputlon, 
•and  concealed  its  information." 

In  Georgia  R.  R.  &  Banking  Co.  v.  Oaks,  52  Ga.  410  (1874),  action  for  dam- 
ages for  homicide  of  plaintiff's  husband,  an  engineer  in  defendant's  employ, 
caused  by  defective  switch  on  the  railroad  whereby  the  engine  and  train  were 
derailed,  judgment  for  $6,583  for  plaintiff  in  the  Greene  Superior  Court  was 
reversed  for  erroneous  charge  to  jury,  refusal  to  charge  as  requested  by  defend- 
ant, and  admission  of  incompetent  evidence. 

^.  Object  near  track. 

In  East  Tennessee,  Virginia  and  Georgia  R*y  Co.  v.  Head.  99  Ga.  723 
<i893),  jadgment  for  plaintiff  was  reversed^  the  syllabtts  by  the  court  being  as 
Vol.  XIV— 15 
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follows:  "  It  appearing  that  if  the  railway  company  negligently  erected  the- 
danger  signal  post  by  placing  it  loo  near  the  track  of  the  railway,  this  fact  mast, 
have  been  welt  known  by  the  deceased  engineer,  the  plaintiff's  husband,  and  it 
also  appearing  by  uncontradicted  evidence  thai  he  unnecessarily  left  his  place 
upon  the  locomotive  and  exposed  himself  to  danger  for  the  purpose  of  getting 
a  view  of  a  hot  journal,  when  he  could  have  done  so  safely  without  leaving 
that  place,  his  death  was  caused,  in  part  at  least,  by  his  own  negligence,  and 
his  widow  was  not  entitled  to  a  recovery  from  the  company." 

d.  Miscellaneous, 

In  Central  Railroad  v.  Richards,  62  Ga.  306  (1879),  engineer  on  freight, 
train  thrown  from  engine  while  running  the  train,  judgment  for  plaintiff  for 
$3,000  in  the  Henry  Superior  Court  was  affirmed. 

In  Johnston  v.  Richmond  and  Danville  R.  R.  Co.,  95  Ga.  685  (1895),  judg- 
ment for  defendant  company  was  reversed,  the  court  holding  that:  "  In  a» 
action  by  a  locomotive  engineer  against  a  railroad  company  of  which  he  was, 
an  employee,  for  personal  injuries  received  by  him  while  running  a  locomotive,, 
it  was  error  to  charge  that  in  order  to  entitle  the  plaintiff  to  a  recovery  it  was. 
necessary  for  him  to  show  affirmatively  both  negligence  on  the  company's, 
part  and  the  absence  of  negligence  on  his  part.  If  he  showed  that  he  was  not. 
negligent,  the  presumption  of  negligence  was  raised  by  law  against  the  com^ 
pany.  If  he  showed  that  the  company  was  negligent,  it  then  became  incum- 
bent on  the  company  as  matter  of  defense  to  show  that  the  plaintiff  was. 
negligent." 

9.  Firemen  injured* 

a,  Boardifig  engine. 

In  RouL  V.  East  Tennessee,  Virginia  &  Georgia  R*y  Co.,  85  Ga.  197  (Aprils 
1890),  fireman  injured  in  trying  to  board  moving  locomotive,  judgment  of  non- 
suit in  the  Fulton  Superior  Court  was  affirmed.  It  was  held  that:  "  If  a  servant 
of  a  railroad  company  obeyed  the  order  of  a  superior  servant  to  mount  a  loco- 
motive running  at  from  six  to  twelve  miles  per  hour,  the  company  is  not  liable 
for  the  injury  thereby  sustained." 

h.  Collision, 

In  Chattanooga.  Rome  &  Columbus  R.  R.  Co.  v,  Owen,  and  tfice  versa^  90 
Ga.  265  (August,  1892),  fireman  on  defendant's  locomotive  injured  in  collision^ 
his  train  running  into  and  telescoping  the  rear-end  of  a  local  freight  train,, 
judgment  in  the  Chattanooga  Superior  Court  was  reversed,  Owen  sued  the 
railway  company  for  damages  for  personal  injuries  and  obtained  a  verdict  for 
$17,500.  Defendant  moved  for  a  new  trial,  motion  was  overruled,  and  excep* 
tions  were  taken  to  that  ruling,  and  to  the  overruling  of  a  demurrer  to  the 
declaration.  Plaintiff  excepted  to  overruling  of  his  motion  to  dismiss  the 
motion  for  a  new  trial.  It  was  held  that  "  the  court  did  not  err  in  overruling  the 
motion  to  cfismiss  the  motion  for  a  new  trial.  The  declaration  set  forth  a 
cause  of  action,  and  there  was  no  error  in  overruling  the  demurrer  thereto.'* 
Judgment  reversed  for  misleading  instruction  on  the  measure  of  damages,  and 
new  trial  granted. 

In  Western  &  Atlantic  R.  R.  Co.  v,  Lewis,  84  Ga.  211  (January,  1890),  fire- 
nan  injured  in  collision  caused  by  misplaced  switch,  his  hip  being  seriously 
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injured,  jadgment^or  $9,000  for  plaintiff  in  the  Barton  Superior  Court  was 
ajfirmed. 

In  Carroll  v.  East  Tennessee,  Virginia  &  Georgia  R.  R.  Co.,  and  vice  versa^ 
82  Ga.  452  (September,  i88g),  fireman  injured  in  collision,  it  being  alleged  that 
bis  engineer  was  asleep  at  the  time,  appeals  by  defendant  from  verdict  for 
plaintiff  for  $12,000  in  the  Bibb  Superior  Court,  and  exceptions  by  plaintiff  to 
trial  court  sustaining  certain  points  in  defendant's  motion  for  new  trial,  and  a 
cross-bill  of  exceptions  was  taken  to  refusal  to  sustain  the  other  grounds  of 
defendant's  motion,  the  judgment  in  the  main  case  was  affirmed,  and  on  the 
cross-bill  of  exceptions  reversed.     Injuries  —  amputation  of  leg. 

In  Macon  &  Augusta  R.  R.  Co.  v.  Mayes,  49  Ga.  355  (July  Term,  1873),  it 
was  heldihsxi  **  Where  a  railroad  company  permits  other  companies  or  persons 
to  exercise  the  franchise  of  running  cars  drawn  by  steam  over  its  road,  the  com- 
pany owning  the  road,  and  to  which  the  law  has  entrusted  the  franchise,  is 
liable  for  any  injury  done,  as  though  the  company  owning  the  road  were  itself 
running  the  cars.*'  It  appeared  that  plaintiff  was  employed  in  laying  the  track 
of  defendant  company  and  that  the  superintendent  of  the  construction  company 
ordered  plaintiff  to  serve  in  the  capacity  of  fireman  on  their  engine  in  the 
absence  of  the  regular  fireman.  While  so  acting  there  was  a  collision  with  a 
train  and  plaintiff  was  so  injured  that  his  leg  had  to  be  amputated.  A  verdict 
for  plaintiff  was  rendered  in  the  Early  Superior  Court  for  $3,500.  On  appeal 
judgment  was  affirmed, 

c.  Defective  appliance. 

In  Port  Royal  &  Augusta  R'y  Co.  v,  Tompkins,  83  Ga,  759  (1889),  it  was 
held  that  "  an  allegation  that  the  railroad  was  negligent  in  not  having  a  key 
placed  in  the  bolt  which  fastened  the  tender  to  the  engine,  in  consequence  of 
which  the  bolt  came  out,  the  engine  and  tender  separated,  and  the  fireman  was 
thrown  between  them  to  the  ground  and  injured,  is  not  supported  by  proof  that 
the  bolt  was  not  long  enough  to  go  through  so  as  to  be  keyed  and  thereby  pre- 
vented from  coming  out,  and  that  the  train  was  stopped  and  the  engineer  and 
fireman  attempted  to  fasten  the  bolt,  but  it  was  so  short  that  this  could  not  be 
done.  Whether  on  a  proper  allegation  there  could  be  a  recovery  is  not  decided." 
Judgment  for  plaintiff  in  the  Richmond  Superior  Court  reversed, 

d.  Derailment, 

In  Savannah  ft  Western  R.  R.  Co.  v,  Philups,  and  vice  versa,  90  Ga.  829 
(March,  1893),  judgment  for  plaintiff  in  the  Chattahoochee  Superior  Court  was 
affirmed.  Plaintiff  was  a  fireman  on  an  engine  used  in  construction  of  extension 
of  defendant's  track  and  was  injured  in  derailment  caused  by  defective  engine 
and  track.  It  was  held,  among  other  points  in  the  official  syllabus,  that: 
"  Where  a  railroad  company  furnishes  to  a  contractor  engaged  in  constructing 
an  extension  of  the  company's  railroad  an  engine  and  train,  upon  which  a  fire- 
man already  in  the  service  of  the  company  is,  by  it,  ordered  to  work,  the  com- 
pany is  liable  for  personal  injuries  to  him,  caused  while  obeving  this  order,  by 
defects  in  the  engine  attributable  to  the  company's  negligence,  although  the 
track  of  the  extension  in  progress  is  in  possession  of  the  contractor,  and  the 
operation  and  movements  of  the  train  thereon  are  under  the  latter's  exclusive 
control." 
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t.  Jumping  from  engine.  *- 

In  Savannah,  Florida  &  Western  R'v  Co.  v,  Falvey,  93  Ga.  244  (January, 
1894).  locomotive  fireman  jumping  from  engine  to  avoid  impending  danger, 
judgment  for  plaintiff  for  $2,370  in  the  City  Court  of  Savannah  was  affirmed, 
the  injuries  sustained  being  to  hip,  chest,  back,  and  internal  injuries,  it  being 
A^/^that  '*  although  the  evidence  would  well  have  warranted  a  finding  for  the 
defendant,  it  also  warranted  the  verdict  in  favor  of  the  plaintiff,  the  weighing 
and  balancing  of  the  whole  being  a  matter  for  the  jury." 

/.  Object  near  track. 

In  Atlanta  &  West  Point  R.  R.  Co.  r.  Webb,  61  Ga.  586  (1878),  fireman 
killed  on  train  by  striking  his  head  against  water  tank,  judgment  for  plaintiff 
lor  $3,141.33  1°  the  Fulton  Superior  Court  was  reversed. 

10.  Flaflrmen  inJurecL 

In  Georgia  Pacific  R*y  Co.  v.  Hudson,  89  Ga.  558  (1892),  judgment  for 
plaintiff  for  $5,000  in  the  City  Court  of  Atlanta  was  affirmed^  it  being  keldihMX 
the  evidence  warranted  the  verdict  and  damages  were  not  excessive.  Plaintiflf 
was  about  twenty-one  years  of  age  when  the  injury  happened  and  was  earning 
about  $45  a  month.  His  fall  from  the  car  was  fifty-two  feet,  the  train  being  on 
a  trestle.  He  was  unconscious  for  several  days,  was  confined  to  bed  for  over  a 
month,  walked  with  crutches  for  a  long  time,  and  suffered  great  pain  in  his 
back  and  hip.  His  hearing  and  eyesight  were  impaired:  he  became  generally 
debilitated,  and  his  nervous  condition  was  rendered  bad;  his  capacity  to  labor 
was  reduced  more  than  half;  and  the  effects  of  his  injuries  were  likely  to  be 
permanent. 

The  former  decision  in  the  Hudson  case,  85  Ga.  203,  which  reversed  a  non- 
suit, states  the  facts  and  the  main  point  decided  is  there  set  forth  in  the  head- 
note  as  follows:  Whether  or  not  a  train  flagman,  who  was  injured  while  giving 
signals  to  the  engineer,  was  in  the  line  of  his  duty  or  was  assuming  to  act  for 
the  conductor,  and  whether  or  not  he  was  guilty  of  contributory  negligence, 
were  questions  for  the  jury. 

In  Hudson  v.  Georgia  Pacific  R'y  Co.,  85  Ga.  203  (April,  1890),  flagman, 
while  giving  signals  to  engineer,  leaning  out  of  door  of  cab  and  thrown  there- 
from by  sudden  jerk  of  train,  judgment  of  nonsuit  in  the  City  Court  of  Atlanta 
was  reversed^  it  being  held  that  "  whether  or  not  a  train  flagman  who  was 
injured  while  giving  signals  to  the  engineer,  was  in  the  line  of  his  duty  or  was 
assuming  to  act  for  the  conductor,  and  whether  or  not  he  was  guilty  of  con- 
tributory neglfgence,  were  questions  for  the  jury.'* 

See  subsequent  decision  in  the  Hudson  case,  89  Ga,  558,  supra. 

In  Mills  v.  East  Tennessee,  Virginia  &  Georgia  R*y  Co.,  87  Ga.  102 (March, 
1891),  flagman  on  freight  train  killed  in  collision  in  night-time,  caused  by  nin- 
oing  of  engine  of  passenger  train  into  rear-end  of  freight  train,  his  duties 
requiring  him  to  be  "  on  or  about  the  rear-end  of  the  freight  train,"  it  was 
held  error  to  grant  nonsuit,  as  the  question  of  negligence  was  for  jury,  and 
judgment  of  Fulton  Superior  Court  was  reversed. 

In  Richmond  &  Danville  R.  R.  Co.  v.  Green,  73  Ga.  8u  (1884).  flagman 
injured  by  his  hand  being  caught  between  dead  blocks  and  projecting  pin  while 
trying  to  couple  cars,  the  engineer  not  slacking  speed  of  train  according  to 
signal,  judgment  for  plaintiff  for  $1,700  was  affirmed. 
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11.  Haehloists  Injured. 

a.  Flying  object. 

Id  East  Tennessee,  Virginia  &  Georgia  R'y  Co.  v,  Perkins,  88  Ga.  i  (Octo- 
ber, 1891),  railroad  machinist  injured  by  chip  of  steel  which  flew  from  a  screw 
into  his  eye,  he  being  engaged  in  trying  to  insert  a  set-screw  into  an  eccentric, 
the  injury  being  caused  by  alleged  defect  in  the  hole  which  had  been  tapped 
out  for  the  screw,  judgment  for  plaintiff  in  the  Fulton  Superior  Court  was 
reversed^  the  third  point  of  the  official  syllabus  stating  the  decision  as  follows: 

"  The  verdict  was  not  warranted  by  the  evidence  under  the  law,  there  being 
no  sufficient  ground  for  imputing  to  the  defendant  any  negligence  whatever  in 
the  matter  of  furnishing  to  the  plaintiff  an  unfit  instrument  for  the  work  in 
band,  but  the  evidence  showing,  on  the  contrary,  that  the  plaintiff  did  not 
wait  to  have  furnished  to  him  such  an  instrument  as  the  superintendent  con- 
sidered suitable  and  promised  to  furnish.' 


it 


b.  Machinery, 

In  Richmond  &  Danville  R.  R.  Co.  v,  Dickey,  90  Ga.  491  (October,  1892), 
judgment  for  plaintiff  in  the  City  Court  of  Atlanta  was  reversed.  The  official 
syllabus  states  the  case  as  follows: 

"  I.  The  allegation  in  the  declaration  that  '  the  defendant  was  negligent  in 
not  providing  proper  rules  and  ocders  for  the  transaction  of  business  in  its 
yard,'  was  not  sustained  by  the  evidence. 

*'  2.  There  is  no  negligence  in  the  construction  of  machinery  which,  when  prop- 
erly used  in  the  ordinary  manner,  is  safe  under  all  conditions  which  will  prob- 
ably arise  in  any  and  every  instance  of  such  use.  Hence,  although  it  may 
have  a  defect,  yet  if  that  defect  be  one  which  does  not  interfere  with  its  safe 
and  proper  use  with  reference  to  the  purpose  for  which  it  was  constructed,  an 
injury  to  an  employee's  hand  while  accidentally  in  contact  with  the  defective  part 
of  the  machinery,  but  which  was  very  unlikely  to  occur,  cannot  be  attributed 
to  negligence  on  the  part  of  the  company  in  the  construction  of  the  machinery. 

*'  3.  Taking  into  consideration  (he  emergency  in  which,  under  the  evidence, 
the  plaintiff  and  his  co-employee  were  acting,  when  the  latter,  by  applying  the 
brake,  caused  the  injury  to  the  former,  neither  of  them  was  guilty  of  negligence, 
and  it  satisfactorily  appears  that  the  crushing  of  the  plaintiff's  hand  was  simply 
one  of  those  unfortunate  accidents  incident  to  a  business  of  this  kind. 

"  4.  The  presumption  which  the  law  raises  at^ainst  the  company  having  been 
removed  by  the  evidence,  there  should  have  been  no  recovery  for  rhe  plaintiff, 
and  it  was  error  to  refuse  a  new  trial." 

In  Central  R.  R.  and  Banking  Co.  v.  Chapman,  96  Ga.  769  ^April,  1895), 
judgment  for  plaintiff  in  the  Muscogee  Superior  Court  wsis  reversed,  Atkinson 
J.,  stating  the  case  as  follows  in  the  official  headnote:  "  It  plainly  appearing 
from  the  plaintiff's  own  testimony  as  a  witness  that  he  voluntarily  and  without 
being  so  ordered  by  any  superior  undertook  to  operate  a  dangerous  machine 
with  which  he  was  unfamiliar,  and  that  it  was  entirely  outside  of  the  scope  of 
bis  regular  employment  so  to  do;  and  there  being  no  emergency  which  would 
justify  a  departure  by  him  from  his  ordinary  line  of  duty,  he  was  not  entitled 
to  recover  from  his  master,  the  defendant,  for  injuries  thus  occasioned,  although 
in  point  of  fact  the  machine  was  at  the  time  in  a  defective  condition.'*  [Lawton 
ft  Cunningham,  appeared  for  plaintiff  in  error;  Little,  Wimbish  &  Little  and 
J.  E.  Chapman,  for  defendant  in  error.] 


230  14  AMERICAN  Negligence  Cases. 

In  Harrigan  v.  Savannah.  Florida  &  Western  R'y  Co.,  84  Ga.  793  (July, 
1890),  carpenter  in  defendant's  employ  injured  by  his  hand  being  thrown  against 
the  teeth  of  a  saw  and  three  of  his  fingers  being  cut  off,  due  to  defect  in  saw. 
table,  judgment  on  third  trial  for  plaintiff  for  $3,300  was  affirmed.  There  were 
three  trials  upon  each  of  which  a  verdict  was  returned  for  plaintiff.  The  pre- 
siding judge  granted  a  new  trial  from  the  first  verdict;  on  refusal  to  grant 
new  trial  after  second  verdict  defendant  appealed  and  new  trial  was  granted 
(80  Ga.  602);  on  the  third  trial  a  new  trial  was  granted  from  the  verdict,  from 
which  plaintiff  appealed.    Judgment  granting  new  trial  reversed, 

12.  Section-hands  injured. 

In  Maloy  V,  Port  Royal  &  Western  Carolina  R'y  Co.,  97  Ga.  295  (1895),  a 
demurrer  for  want  of  a  cause  of  action  was  sustained  and  plaintiff  excepted. 
Judgment  in  the  City  Court  of  Richmond  county  was  reversed.  The  ruling  in 
the  Supreme  Court  was  as  follows:  "A  declaration  filed  by  an  employee  of  a 
railroad  company  to  recover  damages  for  injuries  inflicted  upon  him  in  conse- 
quence of  the  negligenceof  a  co-employee,  which  states  the  nature  of  the  employ* 
ment,  the  character  of  the  work  in  which  they  were  engaged,  the  extent  of  the 
injuries,  and  the  amount  of  the  damages,  and  likewise  the  circumstances  under 
which  he  was  injured,  the  latter  being  stated  with  such  particularity  as  to  show 
that  he  was  himself  free  from  fault,  and  was  injured  solely  because  of  the  negli- 
gence of  his  fellow-servants,  sets  forth  substantially  a  cause  of  action,  and  a 
dismissal  upon  demurrer  was  erroneous."  Plaintiff  was  a  section-hand,  and 
while  working  on  the  trestle  the  pole,  which  was  used  as  a  lever  by  plaintiff 
and  co-employees,  slipped  from  the  block,  throwing  plaintiff  upon  the  ground 
with  great  force  across  the  small  of  his  back. 

In  East  Tennessee,  Virginia  &  Georgia  R*y  Co.  v.  Bridges,  92  Ga.  399  (1893), 
section-band  injured  in  collision  between  hand  car  and  frei£;ht  train,  judgment 
for  plaintiff  for  $1,600  in  the  City  Court  of  Floyd  county  was  affirmed.  The 
official  syllabus  states  the  point  decided  as  follows: 

"  2.  The  evidence  showing  affirmatively  that  the  plaintiff  was  injured  while 
engaged  in  the  line  of  his  duty,  under  the  orders  and  in  the  immediate  presence 
of  the  '  boss '  to  whose  orders  he  was  subject,  and  that  the  injury  was  the  result 
of  negligence  attributable  to  the  company,  either  the  sole  negligence  of  the 
*  boss  '  or  the  joint  negligence  of  him  and  of  absent  officers  or  employees  with 
whom  he  should  have  co-operated  in  so  regulating  the  movements  of  his  hand- 
car as  to  prevent  a  collision  between  it  and  a  train,  a  recovery  by  the  plaintiff 
would  be  defeated  only  by  fault  on  his  part  amounting  to  rashness  or  reckless- 
ness in  obeying  under  the  circumstances  the  orders  of  the  '  boss.'  The  evidence 
not  making  any  such  fault  manifest,  there  was  no  reversible  error  in  the 
charges  complained  of,  or  in  refusing  to  charge  the  jury  as  requested.*' 

In  Chattanooga,  Rome  &  Columbus  R.  R.  Co.  v.  Whitehead.  90  Ga.  47  (August, 
1892),  section-hand  struck  and  fatally  injured  by  a  construction  train,  judgment 
for  plaintiff  for  $1,500  in  the  Floyd  Superior  Court  was  affirmed. 

13.  Switchmen  injured  —  Various  causes. 

In  Nelson  v.  Central  R.  R.  &  Banking  Co.,  88  Ga.  225  (January,  1892), 
switchman  injured  on  footboard  of  engine,  it  was  held  that:  "  No  negligence 
on  the  part  of  the  company  being  alleged  in  the  declaration  except  that '  the 
engine,  by  reason  of  the  carelessness  and  negligence  of  the  defendant,  struck 
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^against  the  freight  car  with  violence  so  great,  unnecessary  and  unusual  as  to 
-cause  the  draw-bar  to  hurl  the  coupling-pin  from  its  place,  causing  it  to  strike 
against  the  left  side  of  the  head  of  your  petitioner,'  and  the  evidence  of  the  plain- 
tiff himself  showing  that  there  was  no  negligence  in  handling  the  engine,  and 
chat  the  real  cause  of  the  injury  was  that  the  brake  was  not  in  a  proper  con- 
dition  for  safe  use,  and  that  the  plaintiff  knew  of  the  defect  when  he  exposed 
himself  to  the  danger,  the  court  did  not  err  in  granting  a  nonsuit." 

In  Central  R.  R.  &  Banking  Co.  v.  Dickson,  82  Ga.  629  (April,  1889),  switch- 
inan  on  top  of  lumber  car  thrown  from  car  by  sudden  slackening  of  speed  without 
warning,  his  back  and  thumb  being  sprained,  judgment  for  plaintiff  in  the  City 
<^ourt  of  Savannah  was  affirmed. 

In  Georgia  R.  R.  &  Banking  Co.  v,  Friddell,  79  Ga.  489  (March,  1888), 
-switchman  in  employ  of  defendant  railway  company  injured  by  negligence  of 
employees  of  another  railroad  company,  judgment  for  plaintiff  in  the  Fulton 
Superior  Court  was  reversed.  The  points  decided  are  thus  stated  in  the  official 
■syllabus: 

"  I.  Two  or  more  chartered  railway  companies  whose  lines  terminate  at  the 

^ame  point,  that  is,  at  the  same  town  or  city,  are  not  bound  as  a  matter  of  law 

to  have  and  use  separate   terminal  facilities,  but  may,  within  the  corporate 

limits,  use  the  same  track  in  common  with  or  without  common  ownership,  and 

when  they  do  so,  a  track  thus  used  though  the  exclusive  property  of  one  of  the 

-companies,  is,  for  the  time  being,  the  track  of  each  company  using  it,  and  the 

proprietary  company  is  not  responsible  to  its  employees  for  personal  injuries 

which  they  sustain  solely  by  reason  of  the  negligent  use  of  the  track  by  the 

•employees  of  another  company.    The  redress  for  such  injuries  is  against  the 

•company  whose  employees  are  at  fault. 

**  2.  In  Macon  &  Augusta  R.  R.  Co.  v.  Mayes,  49  Ga.  355,  the  negligent  com- 
«pany  was  using  the  franchise  as  well  as  the  track  of  the  proprietary  company. 
In  Central  R.  R.  Co.  v.  Perry,  58  Ga.  461;  Perry  «/.  Central  R.  R.  Co.,  66  Ga. 
746,  the  injury  was  to  a  passenger.  In  Coggin  v.  Central  R.  R.  Co.,  62  Ga. 
685,  the  negligence  was  by  an  employee  of  the  proprietary  company,  and  the 
-injury  was  to  an  employee  of  a  telegraph  company." 

In  Thompson  v.  Central  R.  R.  &  Banking  Co.,  54  Ga.  509  (1875),  switchman 
injured  by  fall  of  bar  of  iron  on  his  shoulder  caused  by  carelessness  of  laborers 
in  railroad  yard,  judgment  of  nonsuit  in  the  Chatham  Superior  Court  was 
reversed^  it  being  held  that  a  railroad  company  is  iiable  for  injuries  to  employee 
caused  by  negligence  of  other  employees,  and  that  the  burden  was  on  railroad 
company  to  show  negligence  of  injured  party  and  its  own  freedom  from 
-aegligence. 

On  a  subsequent  trial  of  the  Thompson  case  there  was  a  verdict  for  plaintiff 
for  $3,750,  which  was  set  aside  and  a  new  trial  granted,  from  which  judgment 
plaintiff  appealed.  Judgment  affirmed.  See  Thompson  v.  Central  Railroad, 
-<i  Ga.  120  (1878). 

14.  Traek-hands  Injured. 

a.  Flying  object. 

In  Baker  v.  Western  &  Atlantic  R.  R.  Co.,  68  Ga.  699  (1882),  track-laborer 

injured  in  the  eye  caused  by  a  small  piece  of  iron  or  steel  flying  off  from  the 

^stroke  of  a  heavy  hammer  upon  a  cleaver,  which  cleaver  plaintiff  was  holding 

^hile  other  laboreis  were  cutting  a  bar  to  fit  on  the  track,  the   negligence 
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alleged  being  defective  hammer  and  tools,  judgment  in  the  Catoosa  Superior- 
Court  was  affirmed.  The  points  decided  are  stated  in  the  official  syllabus  to» 
the  report  as  follows: 

*'  I.  If  an  employee  ot  a  railroad  company  be  injured  without  fault  or  negli- 
gence on  his  part  through  the  negligence  of  another  employee,  he  may  recover. 
[Citing  Code.  8  3036.] 

'*  2.  It  is  the  duty  of  a  railroad  company  to  furnish  its  employees  reasonably 
safe  tools  and  materials  for  their  use  in  its  service,  but  an  employee  who  is> 
awaie  of  the  dangerous  condition  of  any  particular  tool  or  instrument,  and 
nevertheless  uses  it,  cannot  have  redress  for  an  injury  resulting  therefrom. 
[Citing  Central  R.  R.  v.  Kenney,  58  Ga.  48^,  490;  Johnson  v.  Western  &  Atlan- 
tic R.  R.,  55  Ga.  133;  Western  &  Atlantic  R.  R.  v.  Bishop,  50  Ga.  465.] 

*'  3.  Nor  will  the  fact  that  the  employee  knowingly  undertook  to  use  a  dan- 
gerously defective  tool  under  the  immediate  command  of  a  superior  employee, 
give  him  a  right  to  recover."  [Citing  Western  &  Atlantic  R.  R.  v.  Adams, 
55  Ga.  279.] 

In  Central  R.  R.  &  Banking  Co.  t/.  Attaway,  90  Ga.  656  (January,  1893), 
track-hand  injured  by  use  of  defective  tools  by  the  boss  or  overseer  whereby  a 
piece  of  steel  from  a  '*  cold  chisel  "  flew  into  the  employee's  eye,  judgment  for 
plaintiff  for  $1,425  in  the  City  Court  of  Macon  was  affirmed. 

In  Georgia  R.  R.  &  Banking  Co.  v,  Cosby,  97  Ga.  299  (1895),  track-hand 
injured  by  negligence  of  co-employee,  judgment  for  plainiifif  in  the  Taliaferro 
Superior  Court  was  affirmed.  Plaintiff  and  a  co-employee  were  repairing  the 
track,  the  co-employee  using  a  hammer  to  tap  the  spike  which  plaintiff  held. 
When  the  spike  was  struck  it  flew  up  and  hit  plaintiff  in  the  eye,  gouging  it 
nearly  out,  cutting  his  head  to  the  bone,  and  knocking  him  to  the  ground. 

h.  Run  over  by  cars. 

In  Stanley  v,  Richmond  &  Danville  Extension  Co.,  72  Ga.  202  (1884)* 
action  by  widow  against  the  railroad  for  the  homicide  of  her  husband,  the  evi- 
dence for  plaintiff  was  as  follows:  The  deceased  was  employed  by  defendant 
to  work  on  a  railroad;  while  so  employed,  one  A.,  as  "  boss,'*  directed  him. 
together  with  other  hands,  to  push  certain  cars  loaded  with  iron,  and  directed 
them  to  stand  on  the  side  and  shove  them;  the  deceased  voluntarily  placed 
himself  between  two  flat  cars,  and  while  they  were  being  pushed  and  in  motion^ 
he  fell;  the  car  ran  over  his  foot  or  leg.  and  from  the  injury  so  received  he 
died.  It  did  not  appear  when  the  deceased  placed  himself  between  the  cars» 
that  the  '*  boss  "  knew  he  had  done  so,  or  what  relation  this  "  boss  "  sustained 
to  the  deceased  and  his  associates.  Held^  that  the  evidence  failed  to  make  out 
any  case  against  the  railroad,  and  a  nonsuit  was  properly  awarded.  Judgment 
affirmed. 

In  Western  and  Atlantic  R.  R.  Co.  v,  Adams,  55  Ga.  279  (July  Term,  1875), 
it  was  Md{RS  per  official  syllabus)  that: 

"  I.  An  employee  cannot  recover  damages  from  a  railroad  company  for 
injuries  sustained  by  him  on  account  of  the  negligence  of  a  co-employee,  unless^ 
without  fault  himself,  even  though  in  performing  the  act  which  resulted  in  the 
injury  he  was  acting  under  the  orders  of  a  superior. 

•'  2.  The  charge,  being  without  evidence  to  support  it,  was  error."  So  held^ 
in  an  action  by  a  track-hand  injured  by  falling  in  front  of  hand  car  while  try' 
ing  to  alight  from  said  car  in  alleged  obedience  to  suggestion  from  boss.. 
Judgment  for  plaintiff  for  $1,000  reversed. 
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lo  Central  R.  R.  &  Banking  Co.  v.  Small,  8o  Ga.  519  (1888),  track-hand 
strnck  by  engine  and  run  over,  his  arm  being  cut  off,  judgment  for  plaintiff  in 
the  Chatham  Superior  Court  was  affirmed, 

£,   Track-raisers  injured. 

In  Atlanta  &  Richmond  Air-Line  R*y  Co.  v,  Ayers,  53  Ga.  12  (1874),  track. 
raiser  killed  by  falling  from  construction  train,  judgment  for  plaintiff  for  $3,000 
in  the  Hall  Superior  Court  was  reversed. 

In  Campbell  v,  Atlanta  &  Richmond  Air-Line  R*y  Co.,  53  Ga.  488  (1874), 
track-raiser  thrown  from  car  on  which  he  was  engaged  in  throwing  off  telegraph 
poles  to  be  distributed  along  track,  judgment  granting  new  trial  to  defendant,  after 
Terdict  rendered  for  plaintiff  for  $4,500  in  the  Gwinnett  Superior  Court,  was 
affirmed. 

A  subsequent  appeal  in  the  Campbell  case  resulted  in  verdict  and  judgment 
for  plaintiff  being  reversed.  The  former  appeal  in  the  Campbell  case  and  the 
decision  in  Thompson  v.  Central  R.  R.  &  Banking  Co.,  54  Ga.  509,  were  com- 
pared  and  reconciled.  See  Atlanta  &  Richmond  Air-Linb  R'y  Co.  v.  Camp. 
BELL,  56  Ga.  586  (1876). 

d.  Miscellaneous, 

In  Smith  v,  Georgia  R.  R.  &  Banking  Co.,  87  Ga.  764  (November,  1891),  the 
official  syllabus  states  the  case  as  follows: 

*'  I.  A  declaration  filed  by  a  track-hand  of  a  railroad  company,  alleging  that 
plaintiff  was  injured  by  a  fall  of  earth  caused  by  the  negligence  of  the  company, 
its  agents  and  servants,  is  amendable  by  setting  out  the  particulars  constituting 
the  alleged  negligence,  and  also  by  averring  that  plaintiff  himself  was  without 
fault.     Ellison  v,  Ga.  R.  R.  &  Banking  Co.,  87  Ga.  691. 

"  2.  The  declaration  as  amended  sets  out  a  cause  of  action  although  it  does 
not  distinctly  allege  that  the  plaintiff  was  ignorant  of  the  danger  to  which  he 
was  subjected.*'    Judgment  sustaining  demurrer  reversed. 

In  Jones  v.  Georgia  Southern  R.  R.  et  al..  66  Ga.  558  (188 1),  track-hand 
injured  by  a  co-employee,  it  vrs^held  that  the  suit  being  by  an  employee  against 
a  railroad  to  recover  damages  for  an  injury  done  to  him  by  a  co-employee,  and 
the  evidence  failing  to  show  either  that  he  was  without  negligence  or  that  there 
was  negligence  on  the  part  of  his  fellow-servants,  a  nonsuit  was  properly 
awarded.    Judgment  of  nonsuit  in  the  Whitfield  Superior  Court  was  affirmed* 

15.  Train-hands  injared  —  Various  causes. 

In  Worlds  v,  Georgia  R.  R.  Co.,  gg  Ga.  283  (1896),  train-hand  injured  by 
lifting  heavy  load,  judgment  dismissing  suit  was  affirmed^  the  official  syllabus 
(per  Atkinson,  J.)  stating  the  ruling  as  follows: 

**  I.  When  one  enters  the  service  of  another,  he  impliedly  assumes  the  usual 
and  ordinary  risks  incident  to  the  employment  about  which  he  is  engaged,  and 
in  discharging  the  duties  which  he  has  undertaken  to  perform,  be  is  bound  to< 
take  notice  of  the  ordinary  and  familiar  laws  of  nature  applicable  to  the  subject 
to  which  his  employment  relates;  and  if  he  fails  to  do  this,  and  in  consequence 
is  injared,  the  injury  is  attributable  to  the  risks  of  tbe  employment,  and  the 
master  is  not  liable. 

"  2.  Where  an  employee  of  a  railroad  company,  in  the  discharge  of  his  duties,. 
is  directed  to  lift  and  carry  an  ordinary  object,  like  a  cross-tie,  he  is  bound  to 
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take  notice  that  it  is  heavy  and  that  a  certain  amount  of  physical  strength  will 
be  required  to  accomplish  the  task;  and  if  he  misconceives  the  amount  of 
physical  strength  to  be  exerted,  and  overstrains  himself  in  lifting  the  tie  and  is 
thereby  injured,  the  master  is  not  liable.  The  fact  that  he  was  acting  under 
the  orders  of  a  superior  at  the  time  does  not  alter  the  question,  even  though  he 
might  have  had  reason  to  believe  that  disobedience  of  the  order  would  result 
in  his  dismissal." 

In  Georgia  R.  R.  &  Banking  Co.  v,  Goldwire,  56  Ga.  196  (1876),  traln-hand 
injured  by  negligence  of  other  employees,  judgment  for  $2,000  for  plaintiff  in 
the  Morgan  Superior  Court  was  affirmed. 

Train-hand  injured  by  falling  appliance. 

In  Georgia  R.  R.  &  Ranking  Co.  v.  Miller,  90  Ga.  571  (November,  1892), 
train-hand  injured  while  assisting  to  put  disabled  engine  in  order,  the  eccentric 
falling  on  his  hand  and  crushing  it,  judgment  for  plaintiff  for  $2,000  in  the 
Rockdale  Superior  Court  was  reversed^  the  third  point  in  the  official  syllabus 
■Stating  the  case  as  follows: 

**  The  allegations  of  the  declaration  being  ambiguous  and  uncertain  as  to 
whether  the  negligence  intended  to  be  complained  of  was  only  the  failure  to 
warn  the  plaintiff  generally  that  going  under  the  engine  and  aiding  in  removing 
the  eccentric  was  dangerous,  or  the  further  failure  to  warn  him  specially  of  the 
result  of  unfastening  the  eccentric  and  the  consequences  thereof  when  the  fire- 
man was  about  to  remove  the  bolt,  and  it  being  very  doubtful  whether  it  was 
negligent  at  all  to  fail  to  give  plaintiff  the  general  warning  indicated,  and  the 
■evidence  of  negligence  upon  the  theory  that  the  special  warning  was  not  given 
being  vague  and  uncertain,  and  it  being  apparent  that  it  can  be  cleared  up  and 
made  more  satisfactory  so  as  to  show  the  cause  to  which  the  injury  was  really 
attributable,  the  ends  of  justice  require  a  new  trial." 

Train-hand  falling  from  gravel  train  —  Sttdden  jerk  of  train. 

In  Central  R.  R.  &  Banking  Co.  v,  Sims,  80  Ga.  749  (1888),  train-hand  work- 
ing on  gravel  train  thrown  from  cars  by  sudden  jerk  of  train,  his  fool  being 
crushed,  judgment  for  plaintiff  for  $1,275  in  the  City  Court  of  Macon  was 
reversed  on  the  ground  that  the  employee  assumed  the  risks  incident  to  the 
employment.  It  was  held  that  "  where  a  gravel  or  repair. train  is  managed  as 
usual,  and  the  jerk  complained  of  is  only  such  as  would  be  expected  to  occur 
on  a  train  of  that  character  in  doing  its  work,  the  employees  engaged  on  it  or 
attached  to  it  take  the  risk  as  incident  to  the  service,  and  if  injured  by  the  jerk, 
cannot  recover  of  the  company." 

A  subsequent  trial  of  the  Sims  case  resulted  in  nonsuit  which,  on  appeal,  was 
affirmed.    See  Sims  v.  East  &  West  R.  R.  Co.  of  Alabama,  84  Ga.  152  (1889). 

Train-hand  falling  from  top  of  train. 

In  Central  R.  R.  &  Banking  Co.  v.  Smith,  82  Ga.  236  (December.  1888),  it 
ivas  held  that  **  the  action  being  by  a  train-hand  for  a  personal  injury  alleged  to 
have  resulted  from  the  carelessness  and  negligence  of  the  conductor  in  ordering 
the  train  to  leave  the  station  before  the  plaintiff  had  time  to  perform  a  duty 
assigned  to  him  on  top  of  the  train  and  get  down,  and  the  evidence  failing  to 
show  that  the  conductor  gave  the  order  to  start  prematurely  or  improperly,  a 
motion  for  a  nonsuit  should  have  been  granted."    Judgment  for  plaintiff  in  the 
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Washington  Superior  Court  reversed.  In  attempting  to  get  down  from  top  of  car 
to  prevent  danger  of  freezing,  plaintiff's  foot  slipped  and  he  fell  to  the  ground 
irom  the  top  of  the  train. 

Yard-hand  run  over  by  engine. 

In  Central  R.  R.  &  Banking  Co.  v,  Brantley,  93  Ga.  259  (January,  1894), 
yard-hand  attempting  to  fix  switch  struck  by  moving  engine  and  run  over  and 
killed,  judgment  for  plaintiff  for  $8,000  in  the  Bibb  Superior  Court  was  affirmed. 

16.  Watehmen  inJurecL 

a.  Struck  by  trains. 

In  Richmond  &  Danville  R.  R.  Co.  v.  Watts,  92  Ga.  88  (1893),  where  Watts, 
«  night  watchman  for  the  Western  &  Atlantic  R.  R.  Co.,  while  standing  on  the 
main  track  of  the  Georgia  Pacific  Railway  Co.,  taking  the  numbers  of  certain 
cars  which  were  upon  the  track  of  his  own  company  near  the  track  upon  which 
he  was  standing,  was  run  into  by  the  train  of  the  Georgia  Pacific  Railway  Co., 
judgment  for  plaintiff  for  $2,500  in  the  City  Court  of  Atlanta,  on  second  trial  of 
the  case,  was  reversed  on  the  ground  stated  in  the  official  syllabus  as  follows: 
"  On  the  second  trial  of  this  case  there  was  no  evidence  that  by  mutual  consent, 
arising  out  of  practice  by  watchmen  and  acquiescence  therein,  with  knowledge 
on  the  part  of  the  superintending  officers,  the  railway  companies  permitted  the 
watchmen  employed  by  them  respectively  to  walk  and  stand  upon  the  unoc- 
cupied tracks,  including  the  main  lines,  for  the  purpose  of  examining  the 
standing  cats,  with  a  view  to  lake  and  report  the  initials  and  numbering 
inscribed  thereon.  This  being  so,  there  was  nothing  to  relieve  the  plaintiff 
below  from  the  exercise  of  full  diligence  to  protect  himself;  and  had  he  exer- 
cised the  ordinary  diligence  which  is  due  from  every  intruder  on  a  railway 
track  to  care  for  his  own  safety,  he  could  have  avoided  the  consequences  to 
himself  caused  by  the  defendant's  negligence.  The  court  erred  in  not  granting 
a  new  trial.*'  [On  a  former  trial  of  the  Watts  case,  89  Ga.  277,  282,  judgment 
t>f  nonsuit  was  reversed.] 

In  Watts  v.  Richmond  &  Danville  R.  R.  Co.,  89  Ga.  277  (1892).  judgment 
of  nonsuit  in  the  City  Court  of  Atlanta  was  reversed^  the  official  syllabus  stating 
the  case  as  follows:  **  Where  by  mutual  consent,  evidenced  by  practice  and  by 
acquiescence  therein  with  knowledge  on  the  part  of  the  superintending  officers, 
two  railway  companies  having  their  tracks  adjacent  and  parallel,  on  some  of 
which  cars  in  large  numbers  are  habitually  left  standing,  permit  the  watchmen 
employed  by  the  companies  respectively  to  walk  and  stand  upon  the  unoccupied 
tracks  of  each  other,  including  the  main  lines,  for  the  purpose  of  examining  the 
standing  cars  with  a  view  to  take  and  report  the  initials  and  numbering  thereon, 
a  watchman  while  so  employed  and  deporting  himself  in  the  usual  way  recog- 
nized as  fit  and  proper  by  both  companies,  is  not  a  trespasser  upon  the  track  of 
the  company  which  did  not  employ  him,  any  more  than  he  is  a  tresspasser 
upon  the  track  of  his  own  company.  He  is  not  a  trespasser  at  all.  And  if,  by 
the  negligent  and  too  rapid  running  of  a  train  of  the  other  company,  he  is  sud- 
denly stricken  and  injured,  failing  to  protect  himself  in  consequence  of  his 
attention  being  occupied  with  his  duties,  it  is  a  question  for  a  jury  whether 
under  all  the  circumstances  he  could  have  avoided  the  consequences  of  the 
company's  negligence  by  the  exercise  of  ordinary  diligence.  If  he  could  not, 
lie  might  recover;  but  if  he  could,  he  would  have  no  cause  of  action.     The 
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court  erred  in  granting  a  nonsuii.    Ga.  R.  R.  v.  Pittman,  73  Ga.  325.     Judg- 
ment reversed." 

In  Jenkins  v.  Central  R.  R.  &  Banking  Co.,  89  Ga.  756  (1892),  judgment  Df 
nonsuit  in  the  City  Court  of  Macon  was  affirmed^  it  being  held  that  plaintifi^ 
could,  by  the  exercise  of  ordinary  care,  have  avoided  the  consequences  of 
defendant's  negligence.  Plaintiff  was  a  night-watchman  for  the  East  Ten- 
nessee R.  R.  Co.,  at  its  shops  in  Macon,  his  duty  beini;  to  watch  the  cars  and 
notice  the  seals  on  them.  To  the  right  of  the  East  Tennessee  track  were  two> 
tracks  of  defendant.  On  the  night  of  the  accident  plaintiff  was  standing  on  a 
cross-tie  of  one  of  defendant's  tracks,  and  in  turning  saw  a  switch  engine  and 
two  signals,  and  in  trying  to  get  off  the  track  was  struck  by  defendant's 
passenger  train. 

In  Savannah,  Florida  &  Western  R'y  Co.  v.  Flannagan,  82  Ga.  579  (ApriU 
1S79),  day-watchman  in  defendant's  employ,  at  its  wharves,  run  over  and  killed 
by  engine  propelled  by  company's  servants,  he  returning  home  from  work  at 
the  time  of  the  accident,  judgment  for  plaintiff  for  $2,500  in  the  City  Court  of 
Savannah  was  affirmed, 

b.  Miscellaneous, 

In  Lumpkin  v.  Southern  Railway  Co.,  99  Ga.  11 1  (1896),  where  judgment  of 
nonsuit  was  a  firmed^  it  was  held  (as  per  official  syllaous)  by  Simmons,  Ch.  J., 
as  follows: 

**  The  evidence  for  the  plaintiff,  who  was  in  the  employment  of  the  defendant 
as  a  night-watchman,  showing  that  its  other  employees,  who  were  engaged  in 
drilling  cars  and  making  up  trains  in  an  extensive  yard  where  large  numbers  of 
cars  were  being  constantly  moved  and  shifted  at  all  hours,  were  under  no  duty 
of  giving  him  notice  when  they  were  about  to  put  a  car  or  cars  in  motion,  and 
the  proper  inference  from  his  own  testimony  being  that  it  was  incumbent  on 
him,  for  his  own  protection,  to  inform'  them  when  he  was  about  to  enter  or 
climb  upon  a  standing  car,  and  it  appearing  that  he  was  injured  at  night  by  the 
sudden  movement  of  a  car  laden  with  lumber,  upon  which  he  had  climbed 
without  informing  the  company's  servants  in  charge  of  the  engine  by  which 
the  car  was  put  in  motion  of  his  intention  to  get  upon  it,  and  that  they  neither 
knew  nor  could  have  known  of  his  presence  thereon,  and  it  not  appearing  that 
they  were,  relatively  to  him,  in  any  respect  negligent  in  the  manner  of  doing 
their  work,  the  court  was  right  in  granting  a  nonsuit." 

In  Hamilton  v,  Richmond  &  Danville  R.  R.  Co.,  83  Ga.  346  (1889),  1^  ^^^ 
held  that  "  where  a  watchman  in  a  railroad  yard  uses  a  platform  appropriated 
to  the  transfer  of  freights,  for  the  purpose  of  running  along  it  at  night  in  the 
dark,  he  does  so  at  bis  own  risk,  it  not  appearing  that  the  platform  was  intended 
by  the  company  for  such  a  purpose,  ot  that  he  had  any  reason  to  think  it  was 
so  intended."  Plaintiff,  while  running  along  the  said  platform  in  order  to  pre> 
vent  a  collision  of  trains,  was  thrown  down  and  injured  by  coming  in  contact 
with  some  trucks  improperly  left  upon  the  platform.  Judgment  of  nonsuit  in 
the  City  Court  of  Atlanta  affirmed. 

17.  Miscellaneous  eases  —  Injupies  to  railroad  employees. 

Railroad  agent  run  over  by  freight  cars  on  side-track , 

Brunswick  &  Western  R.  R.  Co.  v.  Smith,  97  Ga.  777  (1896),  was  an  action 
to  recover  damages  for  homicide  of  plaintiff's  husband,  an  agent  of  defendant. 
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caused  by  alleged  aegltgence  of  defendant.  On  the  trial  of  the  case  in  the 
Olvnn  Superior  Court  there  was  a  verdict  and  judgment  for  plaintiff  for  $2,000 
which,  on  appeal,  was  reversed.  The  oflicial  syllabus  states  the  case  as  folio tvs: 
*'  Where  two  freight-cars,  one  of  which  was  used  as  a  station  warehouse,  had 
been  left  *  unchocked  *  and  '  unbraked  '  upon  a  side-track  having  a  slight  down- 
ward grade,  and  upon  being  put  in  motion  by  a  sudden  storm  of  wind,  ran  over 
and  killed  the  railroad  agent,  who  at  the  time  was  crossing  the  side-track, 
holding  an  umbrella  over  himself,  inclined  towards  a  blowing  rain  so  as  to 
obstruct  from  his  view  the  approaching  cars,  the  railioad  company  was  not 
iiable  for  the  homicide,  it  appearing  that  the  deceased  was  the  sole  employee  of 
Che  railroad  at  the  station,  having  at  the  time  full  charge  of  the  locating  of  these 
■cars  upon  the  side-track  in  question;  that  on  this  particular  occasion,  they  were 
left  exactly  as  he  directed;  that  he  actually  knew  that  the  car  by  which  he  was 
stricken  had  not  been  *  chocked  '  or  '  braked; '  and  that  it  was  within  the  scope 
of  his  duty  to  know  whether  or  not  the  other  car  (it  being  the  warehouse  car) 
had  also  been  left  in  this  condition.  If  leaving  the  cars  without  *  chocking  *  or 
applying  brakes  to  the  same  was,  under  the  circumstances,  an  act  of  negligence, 
it  was  negligence  attributable  to  the  agent  himself." 

Bridge  keeper  struck  by  piece  of  wood  from  tender  of  engine. 

In  Central  Railroad  v.  Rouse,  77  Ga.  393  (1887),  bridge-keeper  in  employ 
of  defendant  company  killed  on  track,  it  being  alleged  that  while  attending  to 
his  duties  he  was  struck  by  a  piece  of  wood  which  fell  from  the  overloaded 
tender  of  an  engine  drawing  a  train  at  careless  rate  of  speed  over  the  bridge, 
judgment  for  plaintiff,  the  widow  of  the  deceased  employee,  for  $4,000  in  the 
Macon  Superior  Court  was  reversed  lor  erroneous  charge  on  damages.  Ne/d 
that "  in  a  suit  by  a  wife  for  the  homicide  of  her  husband,  the  number  of  minor 
children  is  not  in  issue,  nor  is  their  means  of  support."  //etd,  also,  that  "  the 
measure  of  damages  in  an  action  by  a  wife  for  the  homicide  of  her  husband, 
■since  the  passage  of  the  Act  of  1878  (Code,  %  2971)  is  not  affected  by  the  wants 
of  the  family,  but  depends  solely  on  the  value  of  the  husband's  life.  In  esti- 
mating such  value  by  age,  habits,  health,  occupation,  expectation  of  life,  ability 
to  labor,  probable  increase  or  diminution  of  that  ability  with  lapse  of  time,  rate 
of  wages,  etc.,  the  necessary  personal  expenses  of  the  husband  should  be 
deducted;  and  the  balance,  reduced  to  its  present  value,  would  be  the  value  of 
the  life."  On  the  second  trial  of  the  case  there  was  a  verdict  and  judgment 
for  plaintiff  which  on  appeal  to  the  Supreme  Court  was  affirmed.  Central  R. 
R.  &  Banking  Co.  v.  Rouse,  80  Ga.  44.2  (1888). 

** Caller  "  carrying  dispatch  at  night  to  office  falling  into  pit  on  track. 

In  Countryman  v.  East  Tennessee,  Virginia  &  Georgia  R*y  Co.,  89  Ga.  835 
<i892),  judgment  of  nonsuit  in  the  City  Court  of  Floyd  county  was  affirmed,  the 
evidence  showing  that  plaintiff  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  result  of  defendant's  negligence.  Plaintiff  was  a  "  caller"  at  the 
railroad  depot  in  East  Rome,  his  duties  being  to  wake  up  conductors,  brakemen  ^ 
and  firemen  when  they  were  needed  and  were  not  at  their  places,  and  occa- 
'Sionally  carried  dispatches  from  the  telegraph  oflSce  to  the  railroad  authorities. 
He  was  working  under  the  night  yard-master.  On  the  night  of  the  accident 
fie  was  carrying  a  dispatch  to  the  master- mechanic's  office  in  the  yard,  and 
when  between  the  tarn-table  and  the  water-tank,  he  fell  into  a  pit  about  twelve 
tfeei  looR  and  three  or  four  feet  deep  and  was  seriously  injured. 
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Employee  alighting  from  rapidly-moving  train. 

In  Jarrett  V,  Atlanta  &  West  Point  R.  R.  Co.,  83  Ga.  347  (1889),  it  appeared 
that  plaintiff,  an  employee  of  the  Richmond  &  Danville  R.  R.  Co.,  whose  line 
terminated  in  Atlanta,  boarded  one  of  the  passenger  trains  of  the  Atlanta  & 
West  Point  R.  R.  Co.,  at  the  passenger  depot,  the  starting  point,  for  the  purpose 
of  going  to  the  freight  depot  of  the  Central  R.  R.,  at  the  Mitchell  street  crossing, 
with  the  consent  of  the  Atlanta  &  West  Point  R.  R.  Co.,  it  being  the  custom  of 
that  and  the  other  railroad  companies  terminating  in  Atlanta  to  permit  employees 
of  each  other  to  ride  from  said  passenger  depot  on  outgoing  trains  to  their 
freight  depots  or  workshops.  On  arriving  at  his  destination  plaintiff  got  off 
the  train,  which  was  running  at  a  high  rate  of  speed  at  the  crossing,  and  was 
thrown  violently  against  the  ground  and  against  a  pile  of  iron  left  at  the  cross- 
ing  by  the  Central  Railroad,  and  sustained  serious  and  permanent  injuries. 
On  the  trial  in  the  City  Court  of  Atlanta  plaintiff  was  nonsuited  which,  on 
appeal,  was  affirmed^  on  the  ground  of  contributory  negligence. 

Collision  between  construction  trains. 

In  Georgia  R.  R.  &  Banking  Co.  v,  Kent,  and  Kent  v,  Georgia  R.  R.  & 
Banking  Co.,  9a  Ga.  782  (1893),  judgment  in  first-named  case  for  plaintiff  in^the 
Warren  Superior  Court  was  reversed  for  error  in  overruling  demurrer,  and  in 
the  second  case  judgment  of  nonsuit  was  o^rm^^f.  Plaintiff,  a  laborer  on  a 
construction  train,  was  injured  in  collision  with  another  train,  his  foot,  thigh,, 
back,  etc.,  being  injured.     The  official  syllabus  states  the  points  as  follows: 

'*  I.  An  action  for  personal  injuries  against  a  railroad  company  is  barred 
after  the  lapse  of  two  years  from  the  time  the  right  of  action  accrued ;  and 
where  the  person  injured,  in  consideration  of  a  contract  by  the  company  to  da 
certain  things  for  his  benefit  and  to  give  him  employment  for  life,  agreed  not  to 
bring  suit  and  refrained  from  so  doing  for  nearly  eight  years,  his  right  of  action 
is  not  relieved  from  the  bar  of  the  statute,  although  the  company,  in  making 
the  contract  with  him,  did  so  for  the  purpose  of  deterring  him  from  bringing 
his  action  within  the  time  prescribed  bylaw,  it  appearing  also  that  the  company 
had  complied  fully  with  all  its  undertakings  other  than  that  of  giving  the  plain- 
tiff employment  for  life,  and  had  in  fact  employed  him  for  more  than  seven 
years  before  he  was  discharged.  If  the  plaintiff  had  any  right  of  action  at  all 
against  the  company,  it  was  for  a  breach  of  the  contract  by  which  his  original 
cause  of  action  against  it  was  compromised  and  settled." 

Collision  between  train  and  coal  cars. 

In  Georgia  Pacific  R'y  Co.  v,  Mapp,  80  Ga.  631  (1888),  employee  of  another 
while  engaged  in  unloading  coal  from  cars,  on  a  private  side-track,  injured  by 
defendant's  train  running  into  the  cars  which  plaintiff  was  unloading,  the  col- 
lision driving  the  crow-bar,  with  which  plaintiff  was  working,  into  bis  thigh  to> 
and  along  the  bone  making  a  serious  wound,  judgment  for  plaintiff  for  $i,4oa 
in  the  Fulton  Superior  Court  was  reversed  on  the  ground  of  contributory 
negligence. 

Negligent  running  of  cars. 

In  East  Tennessee,  Virginia  &  Georgia  R.  R*.  Co.  v,  Duggan,  51  Ga.  212 
(1874),  employee  injured  by  negligent  running  of  cars  by  another  employee,  a 
dirt  cart  being  hitched  to  the  rear  of  the  train,  judgment  for  $1,254  for  plaintiff 
in  the  Whitfield  Superior  Court  was  reversed.    The  syllabus  to  the  official  report 
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states  the  point  decided  as  follows:  '*  On  the  trial  of  a  suit  against  a  railroad 
company  for  damages  to  the  plaintiff,  who  was  an  employee  of  the  company, 
caused  by  the  negligence  of  his  co-employees,  it  was  error  in  the  court  to  per- 
mit the  plainiiff  to  testify  before  the  jury,  that  an  assistant  superior  had  told 
him,  after  the  injury  was  done,  that  the  company  felt  itself  under  obligations  to- 
support  him  and  his  family  during  his  life." 

Negligent  running  of  train. 

In  Galloway  v.  Western  &  Atlantic  R.  R.  Co.,  57  Ga.  512  (1876),  employee 
injured  by  alleged  negligent  running  of  train  by  defendant's  agent,  judgment 
for  defendant  in  the  Fulton  Superior  Court  was  affirmed,  **  The  mere  fact  that 
an  employee  was  running  over  another  railroad  at  the  time  of  the  injury  does 
not  release  him  from  his  agreement  with  the  railroad  company  to  assume  all 
risks."  "  When  the  plaintiff  receives  and  retains  money  from  the  company 
which  employed  him,  on  the  faith  of  the  statement  by  him  that  he  did  not  mean. 
to  sue  for  damages,  he  is  estopped  from  so  doing." 

Employee  killed  by  defective  car. 

In  Savannah,  Florida  &  Western  R'y  Co.  v.  Booth,  98  Ga.  so  (1895),  it  was- 
held\^9X  "  where  a  railroad  company  furnishes  to  one  of  its  patrons  a  car  to  be 
used  by  him  in  loading  freight  to  be  delivered  to  it  for  transportation,  it  is 
liable  to  a  servant  of  the  patron  for  injuries  resulting  to  such  servant  from  the 
defective  construction  of  the  car;  provided  the  defect  be  of  such  a  character  as 
to  be  discoverable  by  the  exercise  of  ordinary  care  upon  the  part  of  the  railroad 
company,  and  provided  further,  the  injuries  complained  of  were  inflicted  under 
siich  circumstances  as  that  the  person  injured,  by  the  exercise  of  ordinary  care, 
could  not  have  avoided  the  consequences  resulting  to  him  from  the  negligent 
act  of  the  railroad  company  in  furnishing  for  the  use  of  such  patron  and  his 
servants  such  defective  car."  Judgment  for  plaintiff,  widow  of  employee  killed 
by  reason  of  defective  car,  rendered  in  the  Ware  Superior  Court,  affirmed. 

Defective  hand  car. 

In  Bell  v.  Western  &  Atlantic  R.  R.,  70  Ga.  566  (April,  1883),  it  was  held 
that  where  a  railroad  employee  sued  the  company  for  damages  resulting  from 
a  defective  hand  car,  and  the  evidence  for  the  plaintiff  showed  that  he  knew  of 
the  dangerous  condition  of  the  car,  but  nevertheless  made  use  of  it,  such  fact 
was  fatal  10  his  recovery  and  nonsuit  was  properly  awarded.  Held^  also,  that 
it  did  not  alter  the  case  that  the  employee  knowingly  undertook  to  use  a  dan^ 
gerously  defective  tool  under  the  immediate  command  of  a  superior  employee. 
(Citing  Baker  v.  Western  &  Atlantic  R.  R.,  68  Ga.  699.)    Nonsuit  affirmed. 

Injured  by  hand  car. 

In  Thomas  v,  Georgia  Railroad  &  Banking  Co.,  38  Ga.  222  (December 
Term,  1868},  it  was  held  that  "  by  the  provision  of  section  3329  of  the  Code, 
railroad  companies  are  liable  to  be  sued  for  injuries  done  to  persons  or  prop- 
erty by  the  running  of  '  hand  cars '  upon  their  roads,  as  well  as  by  the  running 
of  cars  propelled  by  steam  power,  and  may  be  sued  therefor,  in  any  county  in 
which  the  cause  of  action  originated."  Dismissal  of  cause,  in  DeKalb  Superior 
Court,  reversed.  Thomas  brought  case  in  De  Kalb  county  against  the  company 
for  breaking  his  a/m  by  the  careless  running  of  one  of  their  hand  cars,  by  his- 
fellow-servants,  in  said  county. 
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Employee  killed  by  being  knocked  off  top  of  car  while  passing  under  brieve. 

In  Stirk  v.  Central  Railroad  and  Banking  Company  of  Gkorgia,  aad  vice 
VERSA,  79  Ga.  495  (October  Term,  1887),  employee  on  top  of  car  killed  by  beiog 
knocked  from  car  while  passing  under  bridge,  judgment  of  nonsuit  was  reversed, 
the  official  syllabus  stating  the  ruling  as  follows: 

"  I.  If  the  cars  ordinarily  used  by  a  railroad  company  were  such  that  the 
-employees  could  stand  upon  the  top  of  them  without  danger  in  passing  under 
a  bridge  over  the  railroad,  and  if  the  company  introduced  Into  its  train  a  car 
higher  than  those  generallj^  used  by  it.  and  gave  no  warning  to  its  employees 
of  the  condition  of  such  car,  and  an  employee,  who  was  ordered  to  release  a 
bell-cord  which  had  become  entangled,  went  on  top  of  the  cars  and  was  knocked 
from  the  higher  car  by  the  bridge  and  killed,  the  jury  might  infer  that  the 
company  was  negligent  because  of  the  increased  hazard  and  danger  to  its 
•employees,  and  on  a  suit  by  the  widow  of  the  dead  employee  against  the  rail- 
road, it  was  error  to  grant  a  nonsuit.  The  question  of  the  negligence  of  the 
railroad,  and  whether  the  deceased  could  have  avoided  the  consequences  thereof 
by  the  use  of  ordinary  diligence,  were  for  the  jury."    ♦    »    » 

Employee  injured  by  bar  of  iron  dropped  by  another  employee. 

In  East  Tennessee,  Virginia  &  Georgia  R*y  Co.  v.  Smith,  91  Ga.  176  (Feb- 
ruary, 1893),  judgment  for  plaintiff  for  $375  in  the  Whitfield  Superior  Court  was 
reversed^  it  being  held,  as  per  official  syllabus,  as  follows: 

*'  Where  an  employee  of  a  railroad  company  brought  his  action  against  It, 
alleging  that  he  was  injured  by  a  co-employee's  negligence  in  dropping  a  bar 
of  iron  which  they  were  lifting,  and  the  railroad  company  defended  on  the 
ground  that  the  iron  was  not  negligently  dropped  by  the  co-employee,  but  that 
its  fall  was  caused  by  the  accidental  slipping  of  his  foot,  and  there  being  some 
evidence  to  sustain  this  theory,  it  was  error  in  the  court  to  refuse  to  give  in 
charge  a  written  request  of  defendant  that  *  if  the  evidence  shows  that  the  injury 
was  caused  by  the  accidental  slip  of  the  foot  or  stumble  of  the  witness  Seay  (the 
<o-employee),  then  the  plaintiff  cannot  recover.' 

'*  While  as  a  general  proposition,  a  charge  that  if  the  injury  was  the  result  of 
an  unavoidable  accident  the  plaintiff  could  not  recover,  may  have  covered  the 
request,  the  case  was  a  proper  one  for  applying  the  principle  to  the  specific 
defense  relied  upon.     Metropolitan  R.  Co.  v,  Johnson,  90  Ga,  500." 

Employee  injured  by  fall  of  iron  frame. 

In  ScHNiBBK  V.  Ceniral  R.  R.  &  Banking  Co.,  85  Ga.  %^2  Gune,  1890),  it  was 
held\h9Xi  '*  The  plaintiff  having  been  injured  by  the  falling  upon  his  foot  of 
an  iron  frame  while  he  was  engaged  with  other  servants  of  the  defendant  in 
moving  it  upon  a  truck,  but  there  being  shoi^i^  ^o  negligence  of  defendant  or 
its  servants,  and  plaintiff  not  having  been  unaware  of  the  circumstances  which 
he  alleges  as  the  cause  of  the  injury,  but  having  continued  in  the  service  of  the 
company  without  objection,  the  grant  of  a  nonsuit  in  the  action  brought  by 
liim  for  the  injury  was  proper." 

Employee  injured  by  fall  of  timber  caused  by  carelessness  of  another  employee. 

In  Georgia  R.  R.  &  Banking  Co.  v.  Brown,  86  Ga.  330  (1890),  judgment  for 
plaintiff  for  $i,soo  in  the  Richmond  Superior  Court  was  affirmed.  Brown  was 
employed  by  the  railroad  company  to  work  in  its  shops,  and  was  injured  by 
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the  falling  of  a  certain  piece  of  timber  upon  his  foot,  caused  by  alleged  negli- 
gence of  one  of  the  employees  of  the  company  in  failing  to  take  hold  of  the 
timber,  whereby,  in  consequence  of  its  weight,  it  fell  tipon  his  foot  and 
crushed  it. 

Employee  struck  by  timber  thrown  by  another  employee. 

In  TuTEN  V,  Central  R.  R.  &  Banking  Co.,  88  Ga.  228  (January,  1892), 
laborer  injured  in  railroad  car-shops,  it  was  held  that:  *'  Where  two  employees 
of  a  railway  company  have  worked  together  a  day  and  a  half,  one  throwing 
timber  through  a  window  and  the  other  receiving  it  on  the  outside  and  bearing 
it  off;  and  where  the  one  on  the  inside  suddenly  and  without  notice  changes 
from  a  system  of  timing  his  throws  through  the  window,  which  was  safe  to  his 
fellow-laborer  on  the  outside,  to  a  system  which  was  dangerous  to  the  latter, 
and  in  consequence  the  latter  was  stricken  with  a  piece  of  timber  and  injured, 
the  case  is  one  for  reference  to  a  jury  on  the  question  of  negligence  and  con- 
tributory negligence,  and  the  court  erred  in  ordering  a  nonsuit.  Judgment 
reversed,** 

Employee  injured  by  car  wheels  rolled  against  him. 

In  Savannah,  Florida  &  Western  R'y  Co.  v,  Goss,  80  Ga.  524  (1888),  rail- 
road laborer  employed  in  rolling  trucks,  or  car-wheels  connected  by  axles,  upon 
a  temporary  track  into  the  company's  machine  shop,  injured  by  other  wheels 
rolled  down  upon  him  from  behind  by  other  laborers,  his  foot  being  crushed, 
judgment  for  plaintiff  for  $1,500  in  the  Chatham  Superior  Court  was  affirmed. 

Fall  of  ladder  caused  by  act  of  employee  which  injured  another  employee. 

In  Reedy  v.  East  Tennessee,  Virginia  &  Georgia  R*y  Co.,  87  Ga.  323  (May, 
1891),  it  appeared  that  one  Wood  was  in  the  employment  of  defendant,  and 
Reedy,  who  had  been  employed  by  him  as  a  laborer  in  transferring  freight,  was 
instructed  by  Wood  to  assist  in  putting  up  some  wires  for  defendant.  This 
instruction  had  been  given  at  the  request  of  a  line  repairer,  to  whom  Wood  was 
informed  defendant's  superintendent  had  directed  he  should  furnish  a  couple 
of  hands.  There  was  evidence  to  authorize  the  inference  that  this  repairer  was 
the  servant  of  the  defendant.  A  ladder  was  placed  against  the  depot  wall,  and 
extended  some  eight  feet  above  the  roof.  The  line  repairer  directed  Reedy  to 
take  some  wire  and  carry  it  up,  which  Reedy  did,  but  only  went  part  of  the 
way  and  stopped.  He  was  then  ordered  to  go  to  the  top  of  the  ladder  with  the 
wire,  but  refused  to  do  so.  The  repairer  who  had  been  holding  the  ladder, 
then  let  it  loose,  ran  up  it,  passed  Reedy,  taking  the  wire  from  him  as  he  did 
so,  and  sprang  upon  the  roof,  doing  so  in  such  a  manner  as  to  make  the  ladder 
fall  with  Reedy  to  the  ground,  and  he  was  thus  injured.  Nonsuit  was  granted 
in  the  Floyd  Superior  Court.  On  appeal  judgment  was  reversed^  the  question 
of  negligence  being  for  the  jury. 

notes  of  Hawaiian  eases. 

Master  liable  for  negligent  act  of  driver  causing  collision. 

In  Williams  v.  The  Pantheon  Stables,  8  Hawaiian  Rep.  168, 
the  defendants,  who  were  livery  stable  proprietors,  were  held  liable 
for  negligent  conduct  of  one  of  their  drivers  which  resulted  in 
Vol.  XIV  — 16 
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injuring  plaintiff's   horse   in  a    collision    between   plaintiff's  and 
defendant's  vehicles. 

Person  injured  by  negligent  driving  of  defendant* s  servant. 

In  Ah  Sing  and  Ah  You  v,  McIntyre  and  Gomez,  7  Hawaiian 
Rep.  196  (October^  1^97)^  action  to  recover  damages  alleged  to 
have  accrued  to  plaintiff  from  negligence  of  defendant  Mclntyre's 
servant  (defendant  Gomez)  in  driving  Mclntyre's  horse  and  carriage 
along  Hotel  street,  Honolulu,  against  plaintiff  Ah  You,  it  appeared 
that  the  police  magistrate  dismissed  the  case  against  McIntyre  and 
rendered  judgment  against  defendant  Gomez  for  $20,  from  which 
plaintiff  appealed.  The  appeal  was  taken  to  Supreme  Court  cham- 
bers and  was  heard  by  McCully,  J.,  who  held  that  McIntyre  was  not 
liable  and  the  Supreme  Court  (per  Preston,  J.)  dismissed  the 
appeal,  following  the  rule  in  Parsons  v.  Winchell,  5  Cush.  (Mass.) 

592. 

Collision  between  wagon  and  bicycle  —  Liability  of  master  for  injury 
to  third  person  caused  by  act  of  servant. 

In  Kalua  V,  Camarinos,  ii  Hawaiian  Rep.  557  {October y  iSgS)^ 
collision  between  defendant's  wagon  and  plaintiff  who  was  riding  a 
bicycle,  caused  by  negligent  driving  of  defendant's  servant,  it  was 
held  that  "  an  administrator  carrying  on  the  business  of  his  intes 
tate  is  personally  liable  to  a  third  person  injured  through  the  negli- 
gence  of  his  servant  employed  in  the  business  while  acting  within 
the  scope  of  his  employment.  An  administrator  as  such  cannot 
commit  a  trespass."  Appeal  from  judgment  of  District  court  for 
defendant  sustained. 

Notes  of  Idaho  eases. 

Employee  in  mine  injured  by  fall  of  defective  appliance. 

In  HARVEY  v.  ALTURAS  GOLD  MINING  CO.,  LIMITED,  5 
Idaho  (Hasbrouck)  510  (January,  1893),  pumpman  employed  in  one 
of  defendant's  mines,  injured  by  defective  cylinder  to  pump,  which 
fell  and  crushed  plaintiff's  arms,  judgment  for  $10,000  for  plaintiff 
in  the  Elmore  County  District  Court  was  affirmed,  Richard  Z. 
Johnson  &  Sons,  appeared  for  appellant;  Lyttleton  Price,  for 
respondent.  The  opinion  was  rendered  by  Morgan,  J.,  the  points 
of  which  are  stated  in  the  syllabus  by  the  court  as  follows: 

"  The  general  rule  as  between  master  and  servant  is,  a  servant 
undertakes,  when  he  engages  in  a  certain  kind  of  work,  that  he  has 
the  necessary  skill  and  experience  to  perform  the  work  he  under> 
takes;  that  he   understands   the   management  of  the    machinery 
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necessary  to  perform  this  work,  the  machinery  generally  used  to 
perform  such  work,  or  the  particular  machinery  which  he  sees  is  in 
use  in  this  particular  instance.  That  he  will  exercise  the  necessary 
care  used  by  a  man  of  prudence  in  doing  such  work  as  he  is  obliged 
to  perform  for  his  employer;  if  he  fails  in  either  of  these,  and  is 
injured  in  consequence  thereof,  he  is  guilty  of  contributory  negli- 
gence and  cannot  recover. 

"  On  the  other  hand,  his  employer  engages  to  furnish  machinery 
and  tools  ordinarily  used  in  the  performance  of  such  work;  that  he 
will  keep  such  machinery  and  tools  in  a  reasonably  safe  and  good 
condition  while  such  work  is  being  performed.  If  the  employer 
fails  in  either  of  these  particulars  and  the  servant  is  injured  thereby^ 
the  servant,  having  filled  all  the  conditions  required  on  his  part» 
can  recover  a  reasonable  sum  for  damages  by  him  suffered. 

"  If  the  servant,  after  engaging  in  the  work,  finds  the  tools 
defective  and  not  in  good  condition,  and  that  some  of  them  are 
dangerous,  then  he  is  charged  with  another  duty  —  that  of  inform- 
ing his  employer,  or  his  agent  who  is  directing  the  work,  of  such 
defect. 

"  If  the  employer,  after  being  informed,  refuses  to  put  the 
machinery  or  tools  in  good  condition,  the  servant  should  decline  ta 
do  the  work  with  such  machinery;  if  he  does  not  do  so,  and  is 
injured  thereby,  he  cannot  recover.  And  if,  when  so  informed,  the 
employer  promises  to  remedy  the  defect  within  a  reasonable  time, 
the  servant  may  continue  in  the  work,  and  if  he  is  injured  within 
such  reasonable  time,  without  any  fault  on  his  part,  he  can  recover 
for  such  injury. 

*•  The  question  as  to  whether  the  injury  occurred  within  a  reason- 
able time  after  the  promise  made  to  repair  the  defective  machinery 
is  a  question  for  the  jury,  with  proper  instructions  from  the  court. 

"  If  the  promises  are  such  that  a  prudent  man  might  reasonably 
rely  upon  them  with  confidence  that  they  would  be  fulfilled,  he  may 
continue  in  the  work,  and  if  he  is  injured  thereby,  he  may  recover 
damages  from  his  employer." 

Employee  in  mine  injured  by  carelessness  of  fellow- servant. 

In  SNYDER  V.VIOLA  MINING  &  SMELTING  CO.,  3  Idaho 
(Hasbrouck)  28  {March^  1^91),  judgment  for  plaintiff  in  the  Lemhi 
County  District  Court  was  reversed^  the  syllabus  by  the  court  stating 
the  case  as  follows: 

*•  I.  S.  was  a  miner  engaged  in  underground  work,  G.  was  a 
blacksmith  engaged  in  same  mine  in  sharpening  tools  for  use  of 
miners,  and  whose  duty  it  was  to  deliver  such  tools,  after  being 
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sharpened,  to  miners  at  work  in  the  mine.  Held^  that  S.  and  G. 
were  fellow-servants;  and  held  further,  that  the  carelessness  in 
delivering  such  tools  to  miners  by  G.,  whereby  S.  was  injured, 
defendant  was  not  liable,  defendant  not  being  shown  to  be  in  fault. 
**  2.  Where  the  evidence  shows  that  the  defendant  had  furnished 
safe  and  convenient  machinery  and  appliances  for  the  performance 
of  the  required  labor,  and  either  the  plaintiff  or  his  fellow-servant, 
or  both,  for  their  own  convenience,  had  seen  fit  to  use  other  means 
or  appliances  than  those  furnished  by  defendant,  and  injury  results 
therefrom,  the  defendant  is  not  liable,  and  in  such  case  plaintiff  is 
guilty  of  contributory  negligence.**  (Stewart  &  Morgan  appeared 
for  appellant;  Hawley,  Reeves  &  Quarles,  for  respondent.) 

Fireman  killed  in  railroad  accident  —  Defective  track. 

In  DRAKE  V.  UNION  PACIFIC  R'Y  CO.,  2  Idaho  (Hasbrouck) 
487  {Marchy  i88g)^  fireman  on  locomotive  killed  in  railroad  accident 
caused  by  defective  track,  ice  and  snow  accumulation,  etc.,  judg- 
ment for  $3,000  for  plaintiff  in  the  Bear  Lake  County  District  Court 
was  reversed^  the  official  syllabus  stating  the  case  as  follows: 

**  Where  a  fireman  upon  a  locomotive  engine,  in  discharge  of  his 
duty,  with  full  knowledge  of  the  nature  and  extent  of  the  dangers 
of  the  service  he  is  engaged  in,  or  having  the  means  of  being 
informed  of  such  facts  and  conditions  by  the  exercise  of  ordinary 
care,  voluntarily  assumes  such  risks,  and  is  thereby  injured,  and 
the  employer  is  guilty  of  no  laches  or  misconduct  unknown  to  the 
servant,  or  which  with  ordinary  care  he  might  have  known,  he  can- 
not recover  for  such  injury."  P.  L.  Williams  and  W.  H.  Savidge, 
appeared  for  appellant  (defendant  below)  ;  Smith  &  Smith  and  R.  D. 
Winters,  for  respondent. 

Railroad  auditor  injured  in  derailment  of  car. 

In  MINTY  Y.  UNION  PACIFIC  R'Y  CO.,  2  Idaho  (Hasbrouck) 
471  {March,  i88g),  traveling  auditor  in  employ  of  defendant  railway 
company  injured  in  derailment  of  car  in  which  he  was  traveling, 
judgment  for  plaintiff  for  $4,000,  on  verdict  rendered  in  the  District 
Court  of  Oneida  County,  was  reversed,  it  being  held  that  plaintiff,  in 
traveling  in  the  performance  of  his  duties,  assumed  the  ordinary 
risks  incident  to  the  employment.  In  such  case  it  was  held  that, 
until  the  contrary  is  shown,  the  presumption  was  that  the  company 
was  not  in  fault,  and  that,  in  order  to  recover,  plaintiff  must  show 
that  he  did  not  have  knowledge  of  the  defect,  if  any,  which  caused 
the  accident,  and  that  the  accident  was  not  a  hazard,  was  not  a  risk 
incident  to  his  business.     There  were  also  erroneous  instructions  as 
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to  presumption  of  negligence  and  burden  of  proof.  P.  L.  Williams 
and  W.  H.  Savidge,  appeared  for  appellant;  Smpth  &  Smith  and 
R.  D.  Winters,  for  respondent. 

Railroad  employee  killed  in  derailment  of  train. 

In  PALMER  V.  UTAH  &  NORTHERN  R'Y  CO.,  2  Idaho  (Has- 
brouck),  315  {February^  i88j)^  employee  riding  on  passenger  traia 
killed  in  derailment  of  train,  a  car  falling  upon  him,  it  being  alleged 
that  the  accident  was  caused  by  a  broken  rail  which  defendant  neg- 
ligently allowed  to  be  on  the  track,  judgment  for  plaintiff  in  the 
Bingham  County  District  Court  was  reversed  on  the  question  of 
practice.  The  official  syllabus  (point  2)  holds  that  "  a  judgment  in 
favor  of  a  party  guilty  of  improper  conduct  calculated  to  influence 
the  jury,  or  any  juror,  in  their  favor  in  rendering  the  verdict, 
should  be  reversed,  and  a  new  trial  granted,  on  the  ground  of  public 
|>o]icy.'*  It  was  also  held  (point  3  of  the  official  syllabus)  that  "a 
railroad  corporation  is  liable  for  damages  to  employees  injured 
through  the  negligence  of  their  agents  or  servants  who  are  invested 
with  a  controlling  and  superior  duty  in  the  management  of  the  busi- 
ness of  the  corporation."  P.  L.  Williams  and  Homer  Stull, 
appeared  for  appellant;  H.  M.  Bennett  and  Smith  &  Wright,  for 
respondent. 


THE  EAST  ST.  LOUIS  PACKING  AND  PROVISION 

COMPANY  V.  HIGHTOWER. 

Supreme  Courts  Illinois^  June  Term^  i8yg, 

[Reported  in  92  III.  139.] 

FIREMAN  INJURED  BY  DEFECTIVE  PIPE  TO  BOILERS  —  NOTICE  OF 
DEFECT  —  INSTRUCTION.  —  Where  a  fireman  in  defendant's  employ 
was  injured  by  the  breaking  of  a  blow-off  pipe  while  attending  to  the 
boilers  of  defendant's  engine,  it  was  error  to  give  an  instruction  which 
ignored  the  element  that  to  fix  responsibility  upon  the  defendant  it  is 
essential  to  show  knowledge,  or  that  knowledge  might  have  been  obtained 
by  the  use  of  reasonable  diligence,  of  the  defect  in  the  pipe  which  caused 
the  injury,  as  without  this  element  there  could  be  no  recovery  on  the  part 
of  the  injured  person. 

COMPARATIVE  NEGLIGENCE  —  INSTRUCTION.  —  Where  the  plaintiff  is 
guilty  of  contributory  negligence  he  cannot  recover,  unless  it  appears  that 
his  negligence  was  slight  and  that  of  the  defendant  gross  in  comparison 
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with  each  other,  and  both  these  terms  should  be  stated  in  an  instruction 
to  the  jury  (i). 
PLEADING  AND  PROOF  —  INSTRUCTION.  —  An  instruction  which  has  no 
basis,  either  in  the  pleading  or  the  proof,  should  not  be  given. 

Appeal  from  a  judgment  for  plaintiff  for  $i,ooo  rendered  in 
the  City  Court  of  East  St.  Louis.  The  facts  are  stated  in  the 
opinion.    Judgment  reversed. 

John  B.  Bowman  and  L.  H.  Hite,  for  appellant. 

M.  Millard,  for  appellee. 

Scholfleld^  J.  —  This  was  an  action  on  the  case  by  appellee 
against  appellant  for  negligence  resulting  in  personal  injury. 
The  declaration  contains  but  a  single  count. 

The  allegation  is  that  appellee,  on  November  8,  1874,  was  an 
employee,  as  fireman,  in  appellant's  pork  packing  establishment, 
^'  to  attend  to  the  furnace  and  keep  up  the  fire  of  the  engine  and 
boilers,  and  to  assist  in  oiling  machinery  connected  therewith, 
and  in  regulating  the  supply  of  water  for  said  boilers,  and  in  blow- 
ing the  same  out  as  occasion  should  require;  "  and  that  appellant 
**  wrongfully  and  negligently  permitted  a  certain  blow-off  pipe 
connected  M'ith  said  boilers  to  be  so  improperly  constructed, 
fastened,  arranged,  and  out  of  repair,"  that  while  appellee  "  was 
then  and  there  engaged,  with  due  care  and  diligence,  in  blowing 
out  said  boilers,  said  pipe  broke  loose  from  its  fastening  and 
struck  "  appellee,  etc.  Appellant  pleaded  not  guilty.  The  jury 
returned  a  verdict  on  the  trial  in  favor  of  appellee,  assessing  his 
damages  at  $i,ooo.  The  court,  after  overruling  a  motion  for  a 
new  trial,  gave  judgment  on  this  verdict. 

Appellee  testified  that  while  he  was  blowing  off  appellant's 
boilers  one  of  the  blow-off  pipes  flew  up  and  struck  him  on  the 
left  shoulder,  breaking  the  shoulder  bone. 

There  is  no  dispute  as  to  the  fact  that  appellee  was,  in  some 
way,  injured  on  his  shoulder  quite  seriously.  But  there  is  con- 
flict in  the  evidence  whether  the  injury  was  inflicted  in  the  way 
he  says.  There  is  also  conflict  in  the  evidence  whether  appellant 
knew,  or  by  the  exercise  of  reasonable  diligence  might  have 
known,  that  the  blow-off  pipe  was  unsafe. 

One  witness  testified  on  this  point  that  one  of  the  blow-off 
pipes  blew  up  three  or  four  weeks  before  appellee  got  hurt,  and 

I.  The  doctrine  of  comparative  neg-  gation  of  the  rule,  reported  with  the 
ligence  has  been  abrogated  in  Illinois.  Illinois  cases  in  this  volume  of  Am. 
See  numerous  cases  showing  the  abro-    Neg.  Cas. 
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that  the  machinist  having  charge  of  such  repairs,  the  last  time 
he  fixed  the  pipes  before  appellee  got  hurt,  did  not  have  time  to 
fasten  the  middle  pipes. 

Other  witnesses  testify  that  the  pipes  were  not,  at  the  time 
appellee  was  injured,  out  of  repair  or  dangerous,  and  that  it  is 
not  possible  that  appellee  could  have  been  injured  in  the  manner 
that  he  says  he  was. 

It  does  not  appear  from  the  evidence  but  that  appellee  may 
have  been  as  fully  informed  in  regard  to  the  condition  of  these 
pipes,  at  and  before  the  accident,  as  any  other  employee  of 
appellee  was,  or  that,  as  originally  constructed,  they  were  unsafe 
or  dangerous  by  reason  of  defective  material  or  inferior  work- 
manship. 

The  court,  at  the  instance  of  appellee,  gave,  among  others, 
these  instructions  to  the  jury,  to  which  appellant  excepted: 

"  I.  If  the  evidence  shows  that  the  plaintiff  was  injured  through 
any  defect  in  the  construction  of  the  pipes  in  consequence  of 
their  being  out  of  repair,  or  in  an  unsafe  condition,  then  he  is 
entitled  to  recover,  if  he  used  due  care  while  attempting  to  blow 
out  the  pipe." 

''5.  If  the  negligence  of  plaintiff  was  slight,  in  comparison 
with  that  of  the  defendant,  he  is  entitled  to  recover." 

"  6.  The  defendant  is  responsible  for  the  conduct  of  the 
engineer  (McCoy)  while  acting  within  the  scope  of  his  authority 
and  the  line  of  his  duty." 

The  first  instruction  ignores  the  element  that  to  charge  appel- 
lant it  is  essential  to  show  knowledge,  or  that  knowledge  might 
have  been  Obtained  by  the  use  of  reasonable  diligence,  of  the 
defect  in  the  pipe  which  caused  the  injury,  and  without  this 
there  could  be  no  recovery  in  such  cases.  Chicago  &  A.  R.  Co. 
V.  Piatt,  89  111.  141 ;  Col.,  C.  &  Ind.  Cent.  R.  Co.  v.  Troesch,  68 
111.  545  (i).  The  burden  was  upon  appellee  to  make  this  proof. 
Allen  V,  New  Gas  Co.,  i  Exch.  251  (2).     , 

The  fifth  instruction  omits  the  element  of  the  gross  negligence 

1.  See  these  cases  reported  with  the  through  certain  gates  when  open,  but 
Illinois  cases  in  this  volume  of  Am.  on  his  return  one  of  them  was  closed. 
Nbg.  Cas.,  post.  and  while  he  was  working  near  them 

the  gates  fell  and  injured  him,  there 

2.  To  Allen  9,  New  Gas  Co.,  x  Exch.  being  no  evidence  to  show  how  the  ac- 
251,  it  was  held  that  the  defendant  cident  happened,  nor  any  evidence  as 
company  was  not  liable  to  plaintiff,  a  to  the  incompetency  of  other  persona 
workman  in  its  employ,  who  had  passed    employed  by  the  company. 
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of  the  appellant.  Where  the  plaintiff  is  guilty  of  contributorjr 
negligence  he  cannot  recover,  unless  it  appears  that  his  negligence 
was  slight  and  that  of  the  defendant  gross  in  comparison  with 
each  other.  Both  terms  must  be  stated  to  enable  the  jury  to 
obtain  a  correct  apprehension  of  the  rule.  111.  Cent.  R.  Co.  v. 
Hammer,  72  111.  347  (i). 

The  sixth  instruction  has  no  basis,  either  in  the  declaration  or 
the  evidence,  whereon  to  rest.  It  is  not  alleged,  nor  is  there  a 
particle  of  proof,  that  the  conduct  of  the  engineer,  McCoy,  while 
acting  within  the  scope  of  his  authority,  or  the  line  of  his  duty, 
caused  or  materially  contributed  to  the  injury  complained  of. 

The  judgment  is  reversed  and  the  cause  remanded. 

I.  RuU  0/ comparative  negligence,  —  In  stated  in  some  of  the  cases,  but  what 

Illinois  Central  R.  R.  Co.  v,  Hammbiu  the  coart  has  held,  and  stiU  holds,  is. 

72  111.  347  (1874),  judgment  for  plaintiff  that  a  plaintiff  free  from  all  negligence 

was  reversed  on  the  ground  of  failure  may  recover  from  a  defendant  who  has 

of  the  court  to  properly  charge  the  jury  failed  to  use  such  care  as  ordinary 

on  the  question  of  negligence  of  parties  prudent  men  generally  employ;  or,  a 

and  in  ignoring  the  rule  of  comparative  plaintiff  who  is  even  guilty  of  slight 

negligence.     Referring  to  this  rule  the  negligence  may  recover  of  a  defendant 

court  said :  who  has   been   grossly  negligent,   or 

"  Where,  as  in  this  case,  both  parties  whose  conduct  has  been  wanton  or 
are  at  fault,  it  is  for  the  jury,  under  wilful.  Hence  the  doctrine  of  corn- 
proper  instructions,  to  say,  from  all  the  parative  negligence.  It  would  there- 
circumstances  appearing  in  evidence,  fore  be  error  for  the  court,  in  a  case 
whether  the  negligence  of  plaintiff  is  where  it  is  claimed  that  the  negligence 
slight,  and  that  of  defendant  is  gross,  of  the  defendant  is  gross,  to  instruct 
If  not,  then  such  a  plaintiff  cannot  that  the  plaintiff  must  have  been  en- 
recover,  tirely  free  from  negligence,  as,  in  such 

*'  The  rule  announced  in  the  English  a  case,  he  may  recover,  although  he 

decisions,  and  of  the  courts  of  some  of  has  been  guilty  of  negligence,  if  it  is 

the  States  of  the  Union,  is,  that  the  slight,  and  that  of  the  defendant  gross. 

plaintiff  must  be  free  from  all  con-  It  is  equally  inaccurate  for  the  court  to 

tributory  negligence,  but,  even  under  instruct  the  jury  that  the  plaintiff  may 

that  rule,  the  courts  frequently  hold  recover  if  the  negligence  of  the  defend* 

that  a  want  of  caution  is  not  contribu^  ant  was  greater  than  that  of  the  plain- 

tory,  especially  where  the  conduct  of  a  tiff.     The  rule,  as  here  stated,  is  the 

defendant   is   grossly  negligent.    We  doctrine  of   this  court,  and  to  it  we 

may  have  slightly  modified  the  rule,  have  been  long  committed,  and  to  it 

but  we  have  never  intended   to  an-  we  shall  adhere."    •    •    » 

nounce,  as  a  rule,  that  the  mere  pre-  "  The  instructions  given  for  appel- 

ponderance  of   negligence    entitles    a  lant,  as  modified,  wholly  ignore  the 

plaintiff  to  recover.  rule  of  comparative   negligence.    As 

"  The  rule  on  this  subject,  it  may  we  understand  them,  more  than  one 
be,  has  not  at  all  times  been  accurately  informs  the  jury  that,  although  plain- 
stated  by  this  court.  By  inad  vertance,  tiff  may  have  been  guilty  of  gross  neg- 
it  has  been   loosely  and  indefinitely  ligence,  he  might  still  recover  if  the 
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Employee  injured  by  bursting  of  an  emery  stone  —  Defective  machinery. 

CAMP  POINT  MANUFACTURING  COMPANY  V.  BALLOU, 
Adm'Ri  71  111.  417  (1874),  was  an  action  brought  to  recover 
for  damages  occasioned  by  the  death  of  plaintiff's  intestate,  in 
consequence  of  the  bursting  of  an  emery-stone,  at  which  he  was 
engaged,  in  grinding  and  polishing  irons  used  in  the  construction 
of  agricultural  implements.  The  stone  was  mounted  on  a  wooden 
frame,  and  moved  by  a  steam  engine,  which  propelled  the  other 
machinery  in  the  defendant's  factory.  It  turned  upon  an  iron  axle, 
and  was  supported  and  held  to  its  place  by  means  of  iron  clamps, 
or  "  fianches,*'  which  were  tightened  upon  the  stone  by  nuts  turning 
on  a  screw  thread,  cut  on  the  axle.  The  engine  had  a  governor 
attached,  the  office  of  which  was  to  regulate  the  motion  of  the 
engine.  The  negligence  charged  was  defects  in  the  machinery.  On 
the  trial  in  the  Circuit  Court  of  Adams  county,  plaintiff  recovered 
verdict  and  judgment.  Defendant  appealed  and  judgment  was^ 
reversed  on  ground  of  erroneous  instructions  as  to  care  and  diligence 
required  of  master  in  providing  suitable  and  safe  machinery. 

Explosion  of  steam  tank  —  Instruction, 

In  ALLERTON  PACKING  COMPANY  V.  EGAN,  %(i  111.  253 
(1877),  employee  injured  by  explosion  of  steam  tank  which  was 
being  operated  by  defendant,  judgment  for  plaintiff  in  the  Circuit 
Court  of  Cook  county  was  reversed  for  error  in  refusing  defendant's 
request  to  charge  as  to  plaintiff's  own  negligence,  namely,  that  no 
recovery  could  be  had  if  the  explosion  was  caused  by  plaintiff's  own 
act  in  changing  the  safety*valve  intentionally,  or  by  running  against 
it  accidentally,  and  failing  to  report  the  fact  to  the  engineer.  If  he 
changed  the  safety-valve  intentionally,  the  act  was  reckless,  and  if 
by  running  against  it,  his  failure  to  notify  the  engineer  was  gross 
negligence. 

defendant  was  guilty  of  greater  negli-  question  of  comparative  negligence,  as 

gence.     We  are  nnable  to  imagine  a  had  the  error  been  in  appellee's  instruc- 

case  in  which  a  plaintiff,  guilty  of  gross  tions.    These  instructions  were  calcu 

negligence,  could  recover.    The  court  lated  to  and  may  have  misled  the  jury.*' 
should,  if  not  accurate,  have  refused        The   Hammer  case,  supra^  was    an 

appellant's  instructions,   or    modified  action  for  injuries  sustained  by  plain- 

them  so  as  to  have  stated  the  law  cor-  tiff  while  walking  on  defendant's  track, 

rectly.    When  modified,  these  instruc-  he  being  struck  and  run  over  bf  one 

tions  were  as  well  calculated  to  prevent  of  defendant's  trains  making  a  flying 

the  jury  from  fairly  considering  the  switch. 
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THE  MISSOURI  FURNACE  COMPANY  V.  ABEND. 

Supreme  Courts  Illinois^  /une^  iSSj, 
[Reported  in  107  III.  44.] 

ENGINE-DRIVER  KILLED  BY  FALLING  FROM  FOOT-BOARD  -  DUE 
CARE  AND  DILIGENCE  — PROOF. —  In  an  action  to  recover  damages 
for  the  death  of  plaintiff's  intestate,  an  engine-driver  on  a  switch  locomo- 
tive used  by  the  defendant  company  for  moving  cars  in  and  about  its 
yards,  where  it  appeared  that  he,  in  some  way,  fell  from  the  locomotive 
and  was  run  over  and  killed,  the  negligence  charged  being  a  defective  foot 
board  from  which  he  fell  while  in  the  act  of  oiling  the  locomotive,  and 
although  no  one  saw  the  accident  the  testimony  was  that  the  deceased  was 
seen  a  few  moments  before  his  death  in  the  observance  of  due  care,  it  was 
held  that  it  could  not  be  said  that  there  was  entire  want  of  evidence  as  to 
due  care  on  the  part  of  the  deceased.  Positive  proof  of  due  care  on  the 
part  of  plaintiff  is  not  always  required;  under  certain  circumstances  it  may 
be  taken  for  granted  that  such  due  care  was  exercised. 

PROMISE  TO  REPAIR —  CONTINUANCE  IN  SERVICE  — QUESTION 
FOR  JURY.  —  Whether  an  employee  is  guilty  of  negligence  in  continuing 
in  his  employer's  service  after  knowledge  of  a  defect  in  machinery  or  appli- 
ances, and  on  promise  that  such  defects  should  be  remedied,  is  a  question 
of  fact  for  the  jury  to  determine. 

MASTER  AND  SERVANT— LIABILITY  — ASSUMPTION  OF  RISK  — 
DEFECTIVE  MACHINERY—  PROMISE  TO  REPAIR.  —  A  party  enter- 
ing the  service  of  a  railroad  company,  or  other  corporation  using  locomo- 
tives as  propelling  power,  assumes,  by  his  contract  of  employment,  all  the 
ordinary  hazards  arising  from  the  performance  of  the  duties  of  his  volun- 
tary engagement,  and  for  an  injury  arising  out  of  any  of  the  ordinary  perils 
incident  to  such  service,  no  recovery  can  be  had. 

It  is,  however,  the  duty  of  the  employer  not  to  expose  the  employee  to  other 
perils  not  within  those  commonly  known  to  be  incident  to  the  service  he  is 
expected  to  perform.  On  this  principle  it  is  the  implied  duty  of  the  master 
to  furnish  reasonably  safe  machinery  for  use,  and  to  observe  ordinary  care 
in  selecting  fellow-servants. 

Should  the  employee  discover  that  the  service  had  become  more  hazardous 
than  usual,  or  than  he  had  anticipated,  by  reason  of  defective  machinery, 
the  retaining  of  unfaithful  fellow-servants,  or  for  any  other  cause,  the 
general  rule  is,  he  must  quit  the  service  or  assume  the  extra  risks  to  which 
he  is  exposed.  The  relation  of  master  and  servant  imposes  no  obligation 
on  the  master  to  take  more  care  of  the  servant  than  the  servant  is  willing 
to  observe  for  his  own  personal  safety. 

But  the  general  rule  thus  stated  admits  of  exceptions.  Where  the  master,  on 
being  notified  by  the  servants  of  defects  that  render  the  service  he  is 
engaged  to  perform  more  hazardous,  expressly  promises  to  make  needed 
repairs,  the  servant  may  continue  in  the  employment  a  reasonable  time  to 
permit  the  performance  of  a  promise  in  that  regard  without  being  guilty  of 
negligence,  and  if  any  injury  results  therefrom  he  may  recover,  unless 
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when  the  danger  is  so  imminent  that  no  prudent  man  would  undertake  to 
perform  the  service.  The  promise  of  the  master  to  repair  defects  relieves 
the  servant  from  the  charge  of  negligence  by  continuing  in  the  service 
after  the  discovery  of  the  extra  perils  to  which  he  would  be  exposed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District  (9 
Bradur.  111.  App.  319),  heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  St.  Clair  county.    Judgment  for  plaintiff  affirmed, 

'*  On  February  21,  1880,  Charles  Castaine,  since  deceased,  was 
in  the  employ  of  the  Missouri  Furnace  Company,  as  engine-driver 
on  the  switch  locomotive  used  by  the  company  for  moving  cars 
in  and  about  its  yards.  While  thus  employed  on  that  day,  he 
in  some  way  fell  from  the  locomotive,  and  was  run  over  by  it  and 
killed.  Afterwards  the  administrator  of  his  estate  brought  this 
suit  against  the  company  to  recover  damages  resulting  to  the 
widow  and  next  of  kin  on  account  of  the  death  of  the  intestate, 
which  it  is  alleged  was  caused  by  the  negligent  conduct  of 
defendant.  Recitals  in  the  declaration  set  forth  the  duty  of 
defendant  to  keep  the  engine  in  suitable  repair,  and  as  a  breach 
of  that  duty  it  is  averred  defendant  permitted  the  engine  to 
become  and  remain  out  of  repair,  and  dangerous  to  the  engine- 
driver.  Among  the  principal  defects  that  led  to  and  caused  the 
death  of  the  intestate,  it  is  averred  the  engine  was  so  constructed 
it  could  not  be  oiled  except  when  running;  that  it  was  out  of 
repair,  and  dangerous  to  the  employee,  and  that  there  was  no 
platform  or  other  safeguards  so  as  to  protect  such  employee 
while  engaged  in  oiling  and  running  it ;  and  that  the  foot-board 
in  front  of  the  engine  was  out  of  repair,  and  in  an  unsafe  con- 
dition. It  is  also  further  alleged,  that '  on  the  21st  of  February 
Charles  Castaine  was  in  the  employ  of  defendant,  and  was 
engc^edin  running  said  engine  on  said  railroad,  as  engineer,  and 
that  then  and  there  he  complained  to  said  defendant,  and  notified 
it  of  the  said  defective  and  dangerous  condition  of  said  engine, 
and  said  defendant  caused  the  said  Charles  Castaine  to  remain 
and  continue  in  said  employment  by  then  and  there  promising 
him  that  said  defects,  including  the  repairing  of  said  foot-board, 
would  be  speedily  repaired  and  remedied ;  that  defendant  did 
not  heed  its  duty  in  this  respect,  and  failed  and  neglected  to 
remedy  said  defects;  and  that  on  said  21st  day  of  February,  and 
while  he  was  in  the  employ  of  defendant  as  engineer,  and  was 
engaged  in  running  said  engine,  using  due  care  and  diligence,  he 
was,  in  consequence  of  said  defects,  thrown  with  great  force  and 
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violence  from  said  engine,  and  was  thereby  then  and  there  killed." 
The  names  of  the  widow  and  children  surviving  the  deceased  are 
stated  in  the  declaration,  and  it  then  averred  that  in  consequence 
of  his  death  they  were  deprived  of  the  support  he  had  hitherto 
given  them.  A  demurrer  interposed  to  the  amended  declaration 
was  overruled,  and  defendant  pleaded  the  general  issue,  on  which 
a  trial  was  had,  which  resulted  in  a  verdict  for  plaintiff,  on  which 
judgment  was  rendered.  The  first  judgment  for  plaintiff  was 
reversed,  on  defendant's  appeal,  by  the  Appellate  Court.  On 
the  second  trial  plaintiff  recovered  a  second  verdict  in  the  sum 
of  $3,000.  The  motion  made  for  a  new  trial  was  overruled,  and 
the  court  pronounced  judgment  on  the  verdict.  This  latter 
judgment,  on  the  appeal  of  defendant,  was  affirmed  in  the  Appel- 
late Court  for  the  Fourth  District,  and  defendant  brings  the  case 
to  this  court  on  its  further  appeal." 

G.  &  G.  A.  KOERNER,  for  appellant, 

James  M.  Dill,  for  appellee. 

Scott^  J.  —  It  is  not  insisted  in  this  court,  as  was  done  in  the 
courts  below,  that  the  verdict  is  against  the  weight  of  the  evi- 
dence, nor  is  it  expected  this  court  will  re-examine  the  evidence 
on  controverted  questions  of  fact.  It  will  be  assumed  that 
whatever  the  evidence  tends  to  prove  was  found  in  favor  of 
plaintiff,  and  that  finding,  under  the  Practice  act,  is,  of  course,, 
conclusive  on  this  court.  It  is  said,  however,  there  is  an  entire 
want  of  evidence  to  sustain  the  averment  of  the  declaration  that 
deceased  **  used  due  care  and  diligence  **  for  his  personal  safety, 
and  that  this  defect  is  fatal  to  the  present  recovery.  No  one 
saw  the  accident,  but  the  evidence  warrants  the  belief  that 
deceased  fell  from  the  foot-board  while  in  the  act  of  oiling  the 
engine  when  *  in  motion,  and  was  killed.  The  concession  of 
counsel  is,  no  doubt,  correct,  it  does  not  always  require  positive 
proof  of  the  exercise  of  due  cai:e  and  diligence.  Under  certain 
circumstances  it  may  be  taken  for  granted  deceased  observed 
usual  and  ordinary  care  for  his  personal  safety.  That  is  the  case 
here.  The  testimony  from  all  sources  is,  that  deceased  was  a 
competent  and  careful  engineer.  There  is  some  evidence  tending^ 
to  show  the  engine  could  not  well  be  oiled,  on  account  of  its 
peculiar  construction,  except  when  in  motion,  and  the  jury  must 
have  so  found.  Had  the  foot-board  been  in  order,  there  would 
have  been  no  danger  in  so  doing.  It  was  the  usual  mode  of 
oiling  the  engine.     The  deceased  was  seen,  a  few  moments  before 
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his  death,  in  the  observance  of  due  care.  In  the  brief  period 
that  intervened  it  is  unreasonable  to  believe  he  ceased  to  use  the 
ordinary  care  that  he  had  been  accustomed  to  observe  during  the 
whole  time  he  had  been  in  the  company's  employ.  All  the 
circumstances  tend  to  show  the  exercise  of  due  care  and  caution 
on  the  part  of  deceased  at  the  time  of  the  accident,  so  that  it  is 
not  accurate  to  say  there  was  an  entire  want  of  evidence  on  this 
branch  of  the  case.  A  similar  objection  was  taken  in  Chicago, 
B.  &  Q.  R.  Co.  V.  Gregory,  58  111.  272.  In  that  case  it  was 
said :  **  Up  to  within  a  moment  of  the  accident,  he,"  deceased, 
*'  was  shown  to  have  been  in  the  exercise  of  due  care  in  his 
proper  place,  and  it  would  do  violence  to  the  facts  in  the  case  to 
presume  that  in  the  instant  that  intervened  he  was  guilty  of 
negligence,  in  the  absence  of  proof  of  any  circumstances  that 
even  tend  to  establish  the  fact  of  negligence."  No  one  in  that 
case  saw  the  accident,  and  no  affirmative  evidence  was  given  as 
to  what  care  the  deceased  observed.  It  was  thought  to  have 
beeii  made  to  appear  from  the  circumstances  attending  the  acci- 
dent, and  it  was  said  it  was  immaterial  how  the  fact  was  made 
to  appear,  so  it  did  not  appear. 

Passing  on,  the  principal  question  made  will  be  briefly  con- 
-sidered.  It  is,  whether  deceased  was,  himself,  guilty  of  such 
negligence  by  remaining  in  defendant's  service  after  he  knew  the 
foot-board  was  in  a  dangerous  condition,  as  will  bar  a  recovery. 
The  proof  is,  deceased  notified  the  proper  officers  of  the  company 
whose  duty  it  was  to  make  and  direct  when  repairs  should  be 
made,  of  the  dangerous  condition  of  the  foot-board,  and  the 
averment  is,  defendant  "  caused  the  said  Charles  Castaine  to 
remain  and  continue  in  said  employment  by  then  and  there 
promising  him  that  said  defects,  including  the  repairing  of  the 
foot-board,  would  be  speedily  repaired  and  remedied;  that 
defendant  did  not  heed  its  duty  in  this  respect  and  failed  and 
neglected  to  remedy  said  defects."  There  was  evidence  tending 
to  sustain  this  averment  in  the  declaration,  and.  of  course,  it  will 
be  assumed,  for  the  purpose  of  this  decision,  the  jury  so  found 
-in  support  of  the  verdict,  and  the  affirmance  of  the  judgment  by 
the  Appellate  Court  implies  a  finding  of  the  facts  in  the  same 
way.  It  only  remains,  therefore,  to  consider  the  questions  of 
law  raised.  On  this  branch  of  the  case  the  court  gave  the  fol- 
lowing instruction  for  plaintiff:  **  The  court  instructs  the  jury, 
that  if  they  believe,  from  the  evidence,  that  the  deceased,  Charles 


254  14  AMERICAN  NEGUGENCE  CASES, 

Castaine,  while  in  the  exercise  of  due  care  and  caution,  was 
killed  in  consequence  of  the  defective  condition  of  the  engine  used 
by  defendant,  as  alleged  in  the  declaration,  and  if  they  further 
believe,  from  the  evidence,  that  the  said  Castaine,  shortly  before 
his  death,  called  the  attention  of  the  superintendent  and  foreman- 
carpenter  of  the  defendant  to  said  defects,  and  that  said  persons, 
or  either  of  them,  then  had  authority  to  remedy  said  defects,  and 
that  said  persons,  or  either  of  them,  thereupon  promised  the  said 
Castaine  that  said  defects  should  be  remedied,  and  that  said 
Castaine  relying  upon  such  promise,  remained  in  the  employ  of 
the  defendant  until. he  was  killed,  as  aforesaid,  then  the  jury 
must  find  for  the  plaintiff."  This  charge  is  not  subject  to  the 
criticisms  made  upon  it,  that  it  assumes  deceased  was  in  the 
exercise  of  due  care  and  diligence.  Nor  is  it  true  there  was  no 
evidence  on  which  to  base  it.  As  has  been  seen,  there  were 
circumstances  tending  to  show  deceased  observed  ordinary  care, 
and  that  was  sufficient  to  warrant  the  giving  of  the  instruction. 
But  the  objection  most  elaborated  in  the  argument  is,  the 
"  instruction  lays  down  as  law  that  a  mere  promise  to  repair 
justified  the  deceased  to  use  the  foot-board,  though  he  knew  it 
was  dangerous."  The  principle  embodied  in  this  charge  is 
broader  than  the  objection  taken  assumes  it  to  be.  It  proceeds 
on  the  theory,  deceased,  "  relying  upon  said  promise,  remained 
in  the  employ  of  the  defendant  until  he  was  killed." 

The  questions  raised  and  discussed  on  this  record  have  not  here- 
tofore been  considered  by  the  court  in  the  exact  form  now  pre- 
sented, and  the  court  is  at  liberty  to  determine  them  as  upon 
first  impression.  The  principles  that  lead  up  to  the  precise 
questions  involved  have  been  the  subject  of  frequent  discussion 
in  this  court.  A  party  entering  the  service  of  a  railroad  com- 
pany, or  other  corporation  using  locomotives  as  propelling  power, 
assumes,  by  his  contract  of  employment,  all  the  ordinary  hazards 
arising  from  the  performance  of  the  duties  of  his  voluntary 
engagement.  Where  a  person  is  injured  by  any  of  the  ordinary 
perils  incident  to  such  service,  however  sad  the  consequences, 
the  law  will  afford  him  no  remedy.  It  is,  however,  the  duty 
of  the  employer  not  to  expose  the  employee  to  other  perils  not 
within  those  commonly  known  to  be  incident  to  the  service  he  is 
expected  to  perform.  On  this  principle  it  is  the  implied  duty 
of  the  master  to  furnish  reasonably  safe  machinery  for  use,  and 
to  observe  ordinary  care  in  the   selection   of    fellow-servants» 
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Should  the  emploj'ee  discover  the  service  had  become  more 
hazardous  than  usual,  or  than  he  anticipated,  by  reason  of 
defective  machinery,  the  retaining  of  unfaithful  fellow-servants, 
or  for  any  other  cause,  the  general  rule  is,  he  must  quit  the 
service  or  assume  the  extra  risks  to  which  he  is  exposed.  The 
rule  of  law  in  this  respect  rests  on  a  correct  principle.  Where 
the  servant  discovers  defects  in  machinery,  or  anything  else  that 
renders  the  service  more  hazardous,  no  matter  from  what  cause 
the  same  may  arise,  it  is  all-important  he  should  report  the  same 
to  the  common  master,  or  at  least  to  persons  in  the  employ  of 
the  master  whose  duty  it  is  to  correct  the  same.  Unless  he  does 
so  the  law  has  wisely  provided  he  cannot  recover  from  the 
employer  for  injuries  occasioned  by  extra  perils  he  voluntarily 
encounters,  without  notice  to  the  master.  The  relation  of  master 
and  servant  imposes  no  obligation  on  the  master  to  take  more 
care  of  the  servant  than  the  servant  is  willing  to  observe  for  his 
own  personal  safety.  Indianapolis,  B.  &  W.  R*y  Co.  v,  Flani- 
gan,  TJ  111.  365  ;  Penn.  Co.  v.  Lynch,  90  111.  334;  Columbus,  C. 
&  Ind.  Cent.  R  y  Co.  v.  Troesch,  68  111.  545  (i). 

But  the  general  rule  thus  stated  admits  of  exceptions.  It  is 
now  uniformly  stated  by  text  writers,  that  where  the  master,  on 
being  notified  by  the  servant  of  defects  that  render  the  service 
he  is  engaged  to  perform  more  hazardous,  expressly  promises  to 
make  the  needed  repairs,  the  servant  may  continue  in  the  employ- 
ment a  reasonable  time  to  permit  the  performance  of  a  promise 
in  that  regard  without  being  guilty  of  negligence,  and  if  any 
injury  results  therefrom  he  may  recover,  unless  when  the  danger 
is  so  imminent  that  no  prudent  person  would  undertake  to  per- 
form the  service.  Shearm.  &  Redf.  on  Neg.,  sec.  96;  Cooley 
on  Torts,  559 j  Wharton  on  Neg.  220.  The  doctrine  on  this 
subject  rests  on  sound  principle,  and  it  will  be  found  to  be  sup- 
ported by  English  and  American  decisions.  The  reason  upon 
which  the  rule  is  said  to  rest  is,  that  the  promise  of  the  master 
to  repair  defects  relieves  the  servant  from  the  charge  of  negli- 
gence by  continuing  in  the  service  after  the  discovery  of  the 
extra  perils  to  which  he  would  be  exposed.  Patterson  v.  P.  & 
C.  R.  R.  Co.,  76  Pa.  St.  389;  Conrad  v.  Vulcan  Iron  Works,  62 
Mo.  35;  Hough  v.  R*y  Co.,  100  U.  S.  213;  Holmes  z\  Clark,  6 

X.  The  Illinois  cases  cited  in  the  case  at  bar  are  reported  with  the  Illinois 
cases  in  ibis  volume  of  Am.  Neg.  Cas. 
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H.  &  N.  348;  Clark  v.  Holmes,  7  H.  &  N.  937  (i).     The  facts 
in  Holmes  v.  Clark,  supra^  as  shortly  stated  by  Pollock,  C.  B., 
are,    that  when  plaintiff  entered  into  defendant's   service  the 
machinery  was  protected  by  an  iron  guard,  but  after  he  had  been 
^ome  months  in  the  service  the  guard  was  broken,  either  by 
accident  or  decay,   and  the  machinery  remained  unprotected. 
The  plaintiff  complained  of  it  more  than  once,  and  was  told  the 
guard  should  be  restored.     This  was  done,  and  whilst  plaintiff, 
in  the  course  of  his  duty,  was  oiling  the  machinery,  he  sustained 
the  injury  for  which  the  action  was  brought.     Against  plaintiff's 
right  to  recover  on  the  facts  as  stated,  two  points  were  made, 
one  a  matter  of  fact,  the  other  of  law.     It  was  said  plaintiff's 
own  negligence  caused  the  injury;  but  that  was  regarded  as  a 
question  of  fact,  which  the  jury  found  in  favor  of  plaintiff,  and 
that  was  taken  as  conclusive.     The  point  of  law  was,  that  plain- 
tiff having  undertaken  a  dangerous  service,  with  knowledge  of 
the  danger,  could  not  recover  damages  in  consequence  of  an 
injury  which  ensued  from  the  risk  he  had  voluntarily  undertaken. 
In  ruling  against  the  position  taken  by  defendant,  the  court  said : 
^*  Many  cases  might  be  put  in  which  a  servant  might  reasonably 
incur  the  risk  instead  of  abandoning  the  service,  and  if,  during  a 
period  when    the   danger  of  the  service   is   increased   by  the 
machinery  becoming  unprotected,  either  by  accident  or  decay, 
or  from  other   cause,  the  servant  complains,   and   the   master 
promises  that  the  protection  shall  be  restored,  it  must  be  con- 
sidered that  the  master  takes  upon  himself  the  responsibility  of 
any  accident  that  may  occur  during  that  period."     The  doctrine 
of  this  case  was  afterwards  affirmed  in  Clark  v.  Holmes,  supra^ 
on  appeal.     The  American  cases  cited  all  follow  closely  the  doc- 
trine of  these   English  cases.     Running  through  all  the  cases 
examined  on  this  subject  is  the  principle  that  if  the  danger  from 
continuing  in  the  master's  service  is  so  imminent  that  no  one  but 
a  person  utterly  reckless  of  his  personal  safety  would  venture 

I.  In  Clark  v.  Holmes,  7  Hurl.  &  N.  ant    promised    him  that  the   fencing 

-937,  It  appeared  that  the  plaintiff  was  should  be  restored.    The  plaintiff,  with- 

employed  by  the  defendant  to  oil  dan-  out  any  negligence  on  his  part,  was 

^eroas   machinery.     Al    the  time  the  severely  injured  in  consequence  of  the 

plaintiff  entered  upon  the  service  the  machinery  remaining  unfenced.    Held, 

machinery  was  fenced,  but  the  fencing  that  the  defendant  was  liable  for  the 

became    broken    by    accident.      The  injury.    This  appears  to  affirm  Holmes 

plaintiff  complained  of  the  dangerous  v.  Clark,  6  H.  &  N.  349. 
state  of  the  machinery,  and  the  defend- 
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upon  it,  the  master  is  not  responsible.  Under  such  circum- 
stances the  law  holds  it  to  be  negligence  on  the  part  of  the  servant 
that  will  bar  any  recovery  in  case  of  accident.  It  is,  however,  a 
question  of  fact,  to  be  found  as  any  other  fact  in  the  case,  whether 
the  servant  is  guilty  of  negligence  by  continuing  to  use  defective 
machinery  for  a  reasonable  time  for  the  fulfillment  of  the  promise 
after  the  master  has  promised  to  make  the  needed  repairs. 

Applying  these  principles  to  the  case  being  considered,  the 
recovery  is  fully  warranted  by  the  facts  as  they  must  have  been 
found  by  the  trial  and  appellate  courts.  The  law  applicable  to 
the  facts  is  stated  with  sufficient  accuracy  in  the  charge  given  by 
the  court,  and  whether  plaintiff  was  guilty  of  negligence  by  con- 
tinuing to  use  the  engine  after  the  promise  to  make  the  repairs, 
was  a  question  of  fact,  which  the  jury  found  for  plaintiff,  and 
since  that  finding  has  been  affirmed  by  the  Appellate  Court  it 
must  be  regarded  as  well  found. 

Only  a  single  point  more  remains  to  be  considered.  The 
declaration  contains  an  averment  the  machinery  was  out  of  order ; 
that  there  was  a  promise  to  repair ;  that  defendant  failed  to  do 
so,  and  that  the  intestate,  after  such  failure,  was  killed,  and  it  is 
insisted  there  is  a  clear  variance  between  the  proof  and  the 
declaration  in  this  respect.  Such  is  not  the  case.  There  is 
evidence  tending  to  show  there  was  a  promise  to  make  repairs 
on  the  foot-board  in  the  morning  before  the  happening  of  the 
accident.  A  workman  appeared  for  that  purpose,  and  would  no 
doubt  have  made  the  repairs  had  not  the  yard-master  directed  a 
postponement  until  twelve  o'clock  of  that  day,  for  the  reason  the 
engine  could  not  be  spared  until  that  time.  There  was,  there 
fore,  no  variance  between  the  proof  and  the  declaration. 

No  error  appearing  that  affects  the  merits  of  the  case,  the 

judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
Vol.  XIV  — 17 
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THE  CALUMET  IRON  AND  STEEL  COMPANY  V. 

MARTIN,  Adm'x. 

Supreme  Courts  Illinois^  November ^  188^. 
[Reported  in  1x5  111.  358.] 

FIREMAN  KILLED  BY  EXPLOSION  OF  BOILER  —  DEFECTIVE  APPLI- 
ANCE—KNOWLEDGE OF  DEFECT— DUE  CARE  BY  EMPLOYEE 
—  INSTRUCTION  —  COMPARATIVE  NEGLIGENCE.  —  In  an  action  to- 
recover  damages  for  the  death  of  plaintiff's  intestate,  a  fireman  in  defend- 
ant's employ,  who  was  killed  by  the  explosion  of  a  certain  boiler  in  the 
possession  and  control  of  defendant,  the  same  being  out  of  repair,  the  jury 
were  instructed  to  the  effect  that  if  plaintiffs  intestate  was  in  the  employ 
of  defendant  as  fireman,  and  while  in  the  discharge  of  his  duties  as  such 
fireman,  using  ordinary  care  and  prudence  for  his  safety,  he  was  killed  by 
the  explosion  of  the  boiler,  and  if  such  explosion  was  caused  by  defendant's- 
negligence  in  allowing  the  boiler  to  be  and  remain  in  an  unsafe  and  defec- 
tive condition  which  was  known,  or  could  by  reasonable  care  have  been 
known  by  defendant,  then  the  verdict  should  be  for  plaintiff.  Held^  that 
such  instruction  was  properly  given,  and  was  not  open  to  the  objection 
that  it  ignored  the  rule  as  to  comparative  negligence  (i). 

COMPARATIVE  NEGLIGENCE— DOCTRINE  ABROGATED.  —  The  rule 
of  comparative  negligence  is  exhaustively  discussed  in  the  opinion  of  Schol- 
field,  J.,  with  the  citation  of  numerous  authorities,  and  the  rule  formerly 
prervailing  in  Illinois  was  held  to  be  abrogated. 

Appeal  from  the  Appellate  Court  for  the  First  District;  heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  county. 
The  case  is  stated  in  the  opinion.    Judgment  far  plaintiff  affirmed. 

Flower,  Remy  &  Gregory,  for  appellant. 

Monroe  &  Leddy,  for  appellee. 

Scliolfleld^  J.  —  This  is  an  appeal  from  the  judgment  of  the 
Appellate  Court  for  the  First  District,  affirming  a  judgment  of 
the  Superior  Court  of  Cook  county,  in  an  action  on  the  case 
brought  by  appellee  against  appellant. 

Appellant  operated  iron  and  steel  works  at  Cummings,  in  Cook 
county,  and  appellee's  intestate,  at  the  time  of  receiving  the 
injuries  whereof  he  died,  was  in  its  employ  as  a  fireman.  His 
duties  were  to  assist  in  keeping  up  the  fires  under  the  boilers,  of 
which  there  were  eighteen,  constituting  a  battery,  and  in  cleaning 

X.  The  doctrine  of  comparative  neg-  abrogated  in  the  State  of  Illinois.    See 

ligence,  first  announced  in  Galena  &  Calumet  Iron  &  Steel  Co.  v,  Martin. 

Chicago  Union  R.  Co.  v,  Jacobs,  20  111.  115  111.  358  (the  case  at  bar);  and  also 

478,  II  Am.  Neg.  Cas  389,  and  followed  note  in  2  Am.  Neg.  Cas.  646-647. 
throughout  a  long  line  of  cases,  is  now 
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them.  One-half  of  the  boilers  were  cleaned  each  Sunday.  They 
were  connected  with  a  steam-drum,  which  they  supplied  with 
steam,  and  from  which  steam  was  furnished  to  the  engines. 
Boilers  i  and  2  were  furnished  with  a  connection  direct  with  the 
steam-pumps,  so  that  when  the  other  boilers  were  not  making 
steam,  these  two,  or  either  of  them,  could  be  used  to  run  the 
pumps.  This  connection  communicated  with  the  steam-drum » 
although  there  was  a  valve  which  shut  off  such  communication, 
when  closed.  There  was  also,  on  each  of  boilers  i  and  2,  a  valve 
which  shut  off  the  access  of  steam  to  this  connection  for  running 
the  pumps.  That  valve  was  usually  controlled  by  an  eight-inch 
wheel,  but  this  was  broken  off.  The  valve  was  opened  and 
closed,  after  the  wheel  was  broken  off,  by  a  pair  of  **  pipe- 
tongs."  Under  each  mud-drum  was  an  escape  valve,  through 
which  the  boilers  were  blown  off.  The  valve  controlled  by  the 
wheel  which  was  broken  off  was  not  closed,  but  was  thought  to 
have  been  closed  by  Flaherty,  the  foreman.  On  Sunday  morn- 
ing, October  i,  1882,  the  foreman,  Flaherty,  ordered  appellees* 
intestate  and  one  Lee  to  clean  out  certain  boilers  which  had  been 
previously  marked  or  chalked  by  Flaherty  for  that  purpose. 
They  were  proceeding  to  obey  the  order,  and  while  they  were 
in  the  act  of  taking  off  the  head  of  the  mud-drum  of  boiler  No. 
I,  an  explosion  occurred,  seriously  injuring  them  both.  The 
intestate  died  in  consequence,  within  a  few  hours.  The  cause 
of  the  explosion  was  the  escape  of  steam  through  the  valve  con- 
trolled by  the  broken  wheel.  The  valve  under  the  mud-drum 
was  found  closed,  after  the  explosion.  The  master  mechanic  of 
appellant  was  notified  of  the  broken  wheel  a  week  or  more  before 
the  explosion,  but  neglected  to  repair  it  until  afterwards.  Three 
reasons  are  urged  why,  on  the  facts,  there  should  be  no  recovery : 

First.  The  proof  is  that  the  broken  wheel  in  nowise  contributed 
to  the  accident,  because  the  valve  could  be  managed  just  as  well 
with  tongs,  and  failure  to  close  it  was  due  to  negligence  of 
Flaherty,  a  co-employee  with  deceased,  or  to  inevitable  accident. 

Second.  The  wheel  had  been  broken  off  for  a  week  or  over, 
was  in  plain  sight  when  on,  and  its  absence  must  have  been 
perfectly  apparent  to  deceased.  He  took  the  risk,  therefore,  in 
not  objecting  or  refusing  to  work  with  it  in  that  condition.  If 
he  was  ignorant  of  this  defect,  it  was  for  appellee  to  plead  and 
prove  that  fact. 

Third.  It  was  contributory  negligence  of  the  grossest  character 

I 
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for  deceased  to  close  the  escape  valve  under  the  mud-drum,  or 
to  attempt  to  take  off  the  mud-drum  head,  when  the  escape  of 
steam  through  this  valve  warned  him  that  he  ran  some  risk  in 
working  on  that  boiler  while  there  was  yet  steam  in  it. 

There  is,  in  our  opinion,  evidence  in  the  record  tending  to 
support  the  opposite  of  each  of  these  contentions,  so  that  the 
questions  were  sufficiently  before  the  jury  for  their  determination, 
and  we  are  therefore  relieved,  by  the  judgment  of  the  Appellate 
Court,  from  giving  them  further  consideration.  Chicago  &  Alton 
R.  Co.  V.  May,  Adm'x,  io8  111.  288;  Missouri  Furnace  Co.  v. 
Abend,  107  111.  44,  14  Am.  Neg.  Cas.  250,  ante\  Peoria  &  Pekin 
Union  R'y  Co.  v.  Clayberg,  Admr.,  107  111.  644;  Chicago,  B.  & 
Q.  R.  Co.  V.  Bell,  112  111.  360  (i). 

As  pertinent  to  the  question  presented  by  the  third  of  these 
reasons,  counsel  for  appellant  asked  the  court  to  instruct  the  jury 
as  expressed  in  his  second  instruction,  not  including  what  is 
printed  in  italics,  but  the  court  modified  it  by  adding  what  is 
printed  in  italics,  and  in  this  form  gave  it  to  the  jury,  it  then 
reading  thus : 

**  Again,  if  you  find,  from  the  evidence,  that  the  accident  in 
question  would  not  have  occurred  if  the  escape  valve  under  the 
mud-drum  had  been  open,  and  that  it  ought  to  have  been  open^ 
and  that  it  was,  in  fact,  improperly  shut,  either  through  the 
negligence  of  Flaherty,  or  of  Martin  or  of  Lee,  and  that  this  was 
the  cause  of  the  accident,  then  plaintiff  cannot  recover." 

Counsel  for  appellant  contend  that  the  modifications  of  the 
court  "  were  unnecessary  and  erroneous,  directing  the  attention 
of  the  jury  to  misleading  considerations  of  morals  or  propriety, 
apparently  difficult  for  anybody  to  understand  as  applied  to  this 
case."  Conceding  that  the  modifications  were  not  necessary, 
still  it  does  not  follow  that  making  them  was  such  an  error  as 
would  authorize  a  reversal.  They  but  express  what  was  before 
implied.  There  is  no  "  consideration  of  morals"  involved.  A 
jury,  we  think,  would  understand  by  the  words,  "  and  that  it 
ought  to  have  been  open,"  that  the  duty  of  the  foreman,  or  the 
intestate  and  Lee,  was  to  have  seen  that  it  was  open ;  and  the 
word  "  improperly,"  correctly  applies  to  keeping  a  valve  shut 
Avhen  duty  required  it  to  be  kept  open. 

I.  The  cases  cited  herein  are  reported  with  the  Illinois  cases  in  this  volutne 
of  Am.  Neg.  Cas.,  post. 
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The  first  instruction  given  at  the  instance  of  appellee  is  as 
follows : 

"  The  court  instructs  the  jury  that  if  they  shall  believe,  from 
the  evidence,  that  on  or  about  October  i,  1882,  the  plaintiff's 
intestate,  Patrick  Martin,  was  in  the  employ  of  the  defendant 
company  as  fireman,  and  that  while  in  the  discharge  of  his  duty 
as  such  fireman,  he  was  using  ordinary  care  and  prudence  for  his 
personal  safety  while  he  was  so  employed,  and  that  he  was 
injured  and  killed  by  reason  of  the  explosion  of  a  certain  boiler 
in  the  possession  of  and  under  the  control  of  the  defendant  com- 
pany, as  alleged  in  the  declaration ;  and  if  the  jury  shall  further 
believe,  from  the  evidence,  that  the  explosion  of  said  boiler  was 
caused  by  negligence  of  the  defendant  company  in  allowing  one 
of  the  wheels  which  controlled  one  of  the  valves  of  said  boiler 
to  be  and  remain  broken  off,  so  that  the  valve  could  not  be 
operated  properly  with  safety,  and  allowing  the  same  to  be  and 
remain  in  «in  unsafe  and  defective  condition  to  be  used  and 
operated  with  safety  (if  the  same  was  so  defective),  and  that  the 
defendant  company  had  actual  knowledge  of  such  defective  con* 
dition  (if  the  jury  believe,  from  the  evidence,  it  was  so  defective), 
or  would,  by  the  exercise  of  reasonable  care  and  caution  have 
discovered  such  defective  condition,  then  the  verdict  should  be 
for  the  plaintiff,  if  he  left  the  widow  and  children  surviving  him, 
as  alleged  in  the  declaration,  and  she  took  out  letters  of  adminis- 
tration, as  therein  alleged." 

Counsel  for  appellant  contend  this  is  erroneous,  because,  firsts 
it  assumes  the  defendant  was  guilty  of  actionable  negligence  in 
failing  to  put  a  new  wheel  upon  the  valve  through  which  the 
steam  escaped  into  the  boiler;  and,  secondly,  the  evidence  in 
the  record  tends  strongly  to  charge  the  intestate  with  contribu- 
tory negligence;  yet  the  jury  are  told  that  if  the  intestate  used 
ordinary  care  and  prudence,  the  plaintiff  can  recover  if  the  acci- 
dent was  due  to  the  negligence  of  the  company,  instead  of  telling 
the  jury  that  the  plaintiff  could  recover  only  in  the  event  that 
the  negligence  of  the  intestate  was  slight,  and  that  of  the  defend- 
ant gross,  in  comparison  with  each  other.  Neither  contention  is 
tenable. 

First.  Nothing  that  was  contested  upon  the  trial  is  assumed 
in  the  instruction.  The  fact  that  "  one  of  the  wheels  which 
controlled  one  of  the  valves  of  the  boiler  "  that  exploded,  was, 
at  the  time  of  the  explosion,  and  that  for  some  time  prior  it  had 
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been,  broken  off,  was  admitted  on  the  trial  by  both  sides,  and 
is  conceded  as  a  fact  in  the  instructions  asked  and  given  at  the 
instance  of  appellant.  Whether  negligence  in  allowing  that 
wheel  to  be  and  remain  broken  off  caused  the  explosion,  and 
whether  appellant  had  actual  knowledge  of  the  fact  of  the  wheel 
being  broken  off,  or  would,  by  the  exercise  of  reasonable  care 
and  caution,  have  discovered  such  fact,  are  fairly  left  to  be 
determined  by  the  jury  from  the  evidence. 

Second.  The  ground  of  the  second  contention  is  thus  stated 
by  counsel :  "  It  is  now  the  settled  law  of  this  court  that  a  man 
may  exercise  ordinary  care,  and  yet  be  guilty  of  slight  negli- 
gence. Therefore,  consistently  with  the  hypothesis  of  ordinary' 
care  and  prudence  on  the  part  of  the  deceased,  contained  in  this 
instruction,  slight  negligence  might  be  imputed  to  him.  If  so, 
there  could  be  no  recovery,  unless  the  negligence  of  appellant 
was  gross  in  comparison  with  that  of  deceased,  slight  negligence 
not  being  inconsistent  with  ordinary  care.  To  instruct  the  jury 
that  if  the  deceased  observed  ordinary  care,  there  might  be  a 
recovery  if  his  death  was  due  to  appellant's  negligence,  is  to  say 
that  if  deceased  was  guilty  of  slight  negligence,  there  might  be 
a  recovery  if  defendant  was  guilty  of  negligence.  This,  as  will 
appear,  is  not  the  law.  In  such  case  there  could  be  a  recovery 
only  if  defendant  was  guilty  of  gross  negligence."  Counsel  are 
hardly  in  a  position  to  raise  this  objection,  for  in  their  first 
instruction  they  induced  the  court  to  give  the  law  to  the  jury  in 
the  identical  language  which  they  thus  contend  is  erroneous. 
That  instruction  is  as  follows: 

"  The  negligence  alleged  against  the  defendant  by  plaintiff  is  a 
failure  to  keep  in  safe  condition,  or  repair  properly,  machinery. 
If  you  should  find,  from  the  evidence  and  under  the  instructions 
of  the  court,  that  the  accident  shown  in  evidence  occurred 
through  the  fact  that  the  wheel  operating  the  valve  was  broken, 
and  that  this  was  the  direct  cause  of  the  accident,  and  that  the 
defendant's  agent  or  agents  whose  duty  it  was  to  repair  this 
wheel  were  guilty  of  negligence  in  failing  promptly  so  to  do,  and 
that  Martin,  the  deceased,  was  injured  without  negligence  on  his 
part,  and  while  exercising  due  care,  then  it  is  true  that  the 
defendant  would  be  liable;  but,  on  the  contrary,  should  you  find 
from  the  evidence,  that  the  accident  did  not  occur  from  the  fact 
that  the  wheel  was  broken,  but  that  the  valve,  by  due  care, 
might  be  closed  by  other  appliances,  and  that  it  was  not  so 
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closed,  either  through  lack  of  due  care  on  the  part  of  Flaherty,  or 
owing  to  a  '  scale  '  or  other  mechanical  obstruction  in  the  valve, 
which  causes  would  have  the  same  effect  had  the  wheel  not  been 
broken,  then  there  can  be  no  recovery  here." 

If  the  language  was  erroneous  in  one  instruction  it  was  errone- 
ous in  the  other;  but  its  mere  repetition,  it  would  seem  clear, 
could  not  aggravate  the  error.  The  rule  is  reasonable,  and 
recognized  by  previous  decisions  of  this  court,  that  a  party  can- 
not assign  for  error  a  ruling  made  at  his  own  instance.  (Nor- 
thern Line  Packet  Co.  v,  Binninger,  70  111.  571.)  But  in  order 
that  misapprehension  may  be  avoided  in  the  future,  we  shall 
waive  this  answer,  and  assume  that  the  question  discussed  by 
counsel  is  properly  before  us  for  consideration. 

The  error  in  the  contention  formulated  in  the  language  of 
counsel,  which  we  have  quoted,  is  in  the  assumption  that  the 
comparative  relation  of  the  negligence  of  the  person  observing 
due  —  I.  ^.,  ordinary — care  for  his  personal  safety,  and  of  the 
negligence  of  the  person  causing  him  injury,  is  not  that  of  slight 
and  gross,  within  the  rule  announced  in  Galena  &  Chicago  Union 
R.  Co.  V.  Jacobs,  20  111.  478,  11  Am.  Neg.  Cas.  389,  and  main- 
tained in  other  cases  governed  by  the  ruling  in  that  case.  Within 
the  contemplation  of  that  rule,  where  one  has  observed  ordinary 
care  with  reference  to  the  particular  circumstances  involved,  for 
his  personal  safety,  he  has,  even  if  slightly  negligent,  observed 
all  the  care  the  law  requires  of  him ;  and  where,  having  observed 
this  care,  he  is  injured  by  the  negligence  of  another,  that  other 
has  been  guilty  of  the  degree  of  negligence  for  which  the  law 
charges  responsibility.  The  injured  person  could  do  no  more 
to  entitle  himself  to  redress,  and  no  higher  degree  of  culpability 
is  essential  to  the  liability  of  the  person  causing  the  injury,  and 
so  the  two  degrees  of  negligence,  if  the  person  observing  ordi- 
nary care  has  been  at  all  negligent,  when  compared  with  each 
other,  fall  within  the  opposite  extremes  of  negligence,  legally 
considered.  Without  attempting  to  demonstrate  the  entire 
accuracy  of  this,  we  content  ourselves  with  showing  that  it  is 
within  the  meaning  of  the  court,  as  disclosed  by  the  opinions  in 
the  cases  to  which  we  have  referred,  and  in  other  cases  to  which 
we  shall  hereafter  refer. 

From  the  earliest  reported  case  in  our  Reports,  where  the 
question  was  passed  upon,  to  the  present  time  —  a  period  of 
more  than  thirty  years  —  the  general  rule  has  been  declared,  and 
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recognized  in  opinions  announced  from  time  to  time,  that  m 
order  to  recover  for  injuries  from  negligence  it  must  be  alleged 
and  proved  that  the  party  injured  was,  at  the  time  he  was  injured, 
observing  due  or  ordinary  care  for  his  personal  safety.     Aurora 
Branch  R,  Co.  v.  Grimes,  13  111.  585;  C.  &  M.  R.  Co.  v.  Patchin, 
16  111.  198;  Dyer  v.  Talcott,  16  111.  300;  Galena  &  C.  U.  R.  Co. 
V.  Yarwood,   17  111.  509,  9  Am.  Neg.  Cas.  208;  C,  B.  &  Q.  R. 
Co.  V.  Dewey,  Admr.,  26  111.  255;  C,  B.  &  Q.  R.  Co.  v,  Haz- 
zard,   26  111.   373;  111.   Cent.   R.   Co.  v,  Simmons,  38  111.   242; 
Chicago  &  A.  R.  Co.  v.  Gretznsr,  46  111.  74,  11  Am.  Neg.  Cas. 
427;  111.  Cent.  R.  Co.  v.  Weldon,  52  111.  294;  III.  Cent.  R.  Co. 
V.  Schultz,  64  111.  177;  C,  B.  &  Q.  R.  Co.  v.  Van  Patten,  64  111. 
510,  II  Am.  Neg.  Cas.  43in;  C,  B.  &  Q.  R.  Co.  v.  Lee,  68  IlL 
579,   II  Am.   Neg.  Cas.  43 in;   Toledo,  W.  &  W.   Ry.  Co.  v. 
McGinnis,  71  111.  346;  111.  Cent.  R.  Co.  v,  Godfrey,  71  111.  507, 
II  Am.  Neg.  Cas.  434n;  111.  Cent.  R.  Co.  z\  Hall,  72  111.  222  p 
G.  T.  M.  8c  T.  Co.  V.  Hawkins,  72  111.  388 ;  Chicago  &  A.   R. 
Co.  V.  Becker,  Admr.,  76  III.  31 ;  T.,  W.  &  W.  R.  Co.  v,  Jones,, 
76  111.  315;  Ohio  &  M.  R.  Co.  V.  Stratton,  78  111.  88,  2  Am. 
Neg.  Cas.  602;  Chicago  &  N.W.  Ry.  Co.  v.  Hatch,  79  111.  137; 
C,  B.  &  Q.  R.  Co.  V.  Harwood,  80  111.  88;  C,  B.  &  Q.  R.  Co. 
V.  Damerell,  81  111.  450;  111.  Cent.  R.  Co.  v.  Green,  81  111.  19, 
2  Am.  Neg.  Cas.  608;  Kepperly  v.  Ramsden,  83  111.  354;  111. 
Cent.  R.  Co,  v.  Lutz,  84  111.  598,  2  Am.  Neg.  Cas.  613;  Ind.  & 
St.  L.  R.  Co,  V.  Evans,  88  111.  63 ;  Toledo,  W.  &  W.  Ry.  Co. 
V,  Grable,  88  111.  441;  C,  B.  &  Q.  R.  Co.  v.  Harwood,  90  IlL 
425;  Austin,  Admx.,  v.  C,  R.  I.  &  P.  R.  Co.,  91  111.  35;  Chi- 
cago &  A.  R.  Co.  V.  Pennell,  94  111.  448;  W.  R'y  Co.  v.  Elliott, 
98  111.  481 ;  City  of  Joliet  v.  Seward,  99  111.  267;  City  of  Bloom- 
ington  V,  Perdue,  99  111.  329;  Schmidt  v.  Sinnott,  103  111.  160; 
C,   B.   &  Q.   R.   Co.  V.   Johnson,   Admx.,   103  111.    512;  City 
of  Bloomington  v.  Chamberlain,   104  111.  268;  City  of  Chicago 
V.  Stearns,  105  111.  554;  Lake  Erie  &  W.  R'y  Co.  v.  Zoffinger, 

107  111.  199;  Missouri  Furnace  Co.  v.  Abend,  Admr.,  107  111. 
44,  14  Am.  Neg.  Cas.  250,  ante ;  C,  B. &  Q.  R.  Co.  v.  Warner,, 

108  111.  538;  C,  B.  &  Q.  R.  Co.  «/.  Avery,  109  111.  314;  W.,  St. 
L.  &  P.  R'y  Co.  V,  Wallace,  no  111.  114;  Myers,  Admx.,  v.  Ind. 
&  St.  L,  R  y  Co.,  113  111.  386  (i). 

I.  The  majority  of  the  cases  cited    wise  stated)  with  the  Illinois  cases  10 
herein  are  reported  (except  where  other-    this  volume  of  Am.  Neg.  Cas. 
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The  necessary  implication,   from  the  rulings  in  these  cases^ 
obviously  is,  that  where  a  party,  while  observing  due  or  ordinary 
care  for  his  personal  safety,  is  injured  by  the  negligent  acts  of 
another,  there  may  be  a  recovery  on  account  of  such  negligent 
acts,  and  in  some  cases  this  is  expressly  ruled.     Thus,  in  111. 
Cent.  R.  Co.  v,  Schultz,  64  III.  177,  the  court  said:    "  Ordinary 
diligence  only  was  required  of  the  plaintiff,  to  avoid  the  injury, 
and  the  liability  of  the  company  would  then  be  fixed  if  it  was 
guilty  of  negligence."     In  111.  Cent. -R.  Co.  v.  Godfrey,  71  111. 
507,  II  Am.  Neg.  Cas.  434n,  the  court  again  said:    "  Where 
both  parties  are  equally  in  the  position  of  right,  which  they  hold 
independent  of  the  favor  of  each  other,  the  plaintiff  is  only  bound 
to  show  that  the  injury  was  produced  by  the  negligence  of  the 
defendant,  and  that  he  exercised  ordinary  care  or  diligence  in 
endeavoring  to  avoid  it."     And  in  Lake  Erie  &  W.  R'y  Co.  v. 
Zoffinger,  107  111.  199,  it  was  said:     *'  There  is  evidence  tending 
to  show  plaintiff  was  struck  by  the  cars  being  moved  by  defend- 
ant, at  or  on  the  crossing  of  Howard  street;  that  the  train  was 
being  run  at  an  unusual  rate  of  speed;  that  no  bell  was  rung  or 
whistle  sounded;  that  there  was  no  light  on  the  forward  car  that 
struck  plaintiff,  and  that  plaintiff  was  observing  due  care  for  his 
safety."     And  by  these  facts,  said  the  court,  "  a  clear  case  is 
made  in  favor  of  plaintiff,  where  a  recovery  is  fully  justified." 
In   Schmidt  v.   Sinnott,    103   111.    160,  the   declaration  alleged 
"  proper  care  "  on  the  part  of  the  plaintiff  and  negligence  on  the 
part  of  the  defendant,  resulting  in  injury  to  the  plaintiff.     Under 
the  plea  of  not  guilty,  it  was  held  these  allegations  were  put  in 
issue,  and  a  judgment  for  the  plaintiff  was  sustained,  the  court 
holding  that  the  allegation  of  "  proper  care  "  was  equivalent  ta 
an  allegation  of  "  ordinary  care."     And  in  Myers  v.  Ind.  &  St. 
•  L.  R'y  Co.,  113  111.  386,  which  was  an  action  for  negligence, 
resulting  in  the  death  of  the  plaintiff's  intestate,  who  was  fatally 
injured  while  in  the  employ  of  the  defendant  as  a  section-hand 
engaged  in  repairing  its  track,  the  court  said:     "  In  order  to 
recover  for  an  injury  of  this  character,  the  person  injured  must 
exercise  ordinary  care  to  avoid  danger,  and   those  in  charge  of 
the  train  must  be  proven  to  have  been  negligent  in  the  manage* 
ment  of  the  train." 

It  inevitably  follows,  from  the  rulings  in  the  numerous  cases 
to  which  we  have  referred,  that  the  court  has  not  understood 
that  the  rule  of  comparative  negligence  changed  or  modified  the 
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general  rule  requiring  that  the  injured  party,  in  order  to  recover 
for  the  negligence  causing  his  injury,  must  have  observed  due  or 
ordinary  care  for  his  personal  safety,  and  authorizing  him  to 
recover  for  such  injuries  where  he  has  observed  such  care.  And 
it  will  be  quite  apparent  that  it  was  not  intended  by  the  judges 
who  decided  the  Jacobs  case,  and  the  earlier  cases  following  the 
ruling  in  that  case,  that  the  rule  of  comparative  negligence,  as 
then  announced,  was  to  have  that  effect,  by  reference  to  those 
cases  and  to  different  expressions  of  opinions  by  those  judges. 
When  the  Jacobs  case  (20  111.  478)  was  decided.  Judges  Breese, 
Caton  and  Walker  were  the  members  of  the  court.  The  opinion 
in  that  case  was  prepared  by  Mr.  Justice  Breese.  In  that  opinion 
he  not  only  refers,  without  any  expression  of  dissatisfaction,  to 
Aurora  Branch  R.  Co.  v.  Grimes,  13  111.  585,  but  quotes  the 
following  from  the  opinion  in  that  case  as  a  correct  exposition  of 
the  law:  "  Where  both  parties  are  equally  in  the  position  of 
right,  which  they  hold  independent  of  the  favor  of  each  other, 
the  plaintiff  is  only  bound  to  show  that  the  injury  was  produced 
by  the  negligence  of  the  defendant,  and  that  he  exercised  ordi- 
nary care  and  diligence  in  endeavoring  to  avoid  it,  or  that  by 
the  exercise  of  ordinary  care  he  could  not  have  avoided  it." 
And,  then,  after  quoting  from  Dyer  v.  Talcott;  C.  &  M.  R.  Co. 
V.  Patchin;  Galena  &  C.  U.  R.  Co.  v.  Fay;  Great  Western  R. 
Co.  V,  Thompson;  C.  M.  T.  R.  Co.  v,  Rockafellow;  111.  Cent. 
R.  Co.  V.  Reedy;  City  of  Chicago  v.  Reedy;  City  of  Chicago  v. 
Major;  previously  decided  by  this  court,  the  opinion  proceeds: 
**  The  rulings  of  other  courts,  British  and  American,  do  not  essen- 
tially differ  from  these,  as  will  be  perceived  by  reference  to  them 
as  cited  by  the  court.  In  addition  to  the  cases  cited,  reference 
may,  with  propriety,  be  made  to  2  Chipman  (Vt.),  128;  2  Pick. 
<Mass.)  621;  12  Pick.  177;  6  Cowen  (N.  Y.),  180;  4  Mass.  422; 
2  Taunton,  314  —  all  proceeding  on  the  ground  not  only  that  the 
defendant  was  guilty  of  negligence,  but  that  the  plaintiff  exer- 
cised ordinary  care  —  and  throwing  the  onus  in  each  aspect  upon 
the  plaintiff."  After  this,  the  opinion  proceeds  with  an  analysis 
of  what  are  assumed  to  be  the  leading  cases  in  England,  and  in 
several  of  the  States  of  the  Union,  upon  the  question  of  con- 
tributory negligence,  and,  in  concluding,  uses  this  language: 
"  It  will  be  seen,  from  these  cases,  that  the  question  of  liability 
does  not  depend  absolutely  on  the  absence  of  all  negligence  on 
the  part  of  the  plaintiff,  but  upon  the  relative  degree  of  care  or 
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want  of  care,  as  manifested  by  both  parties,  for  all  care  or  neg- 
ligence is  at  best  but  relative,  the  absence  of  the  highest  possible 
degree  of  care  showing  the  presence  of  some  negligence,  slight 
as  it  may  be.  The  true  doctrine,  therefore,  we  think,  is,  that  in 
proportion  to  the  negligence  of  the  defendant  should  be  measured 
the  degree  of  care  required  of  the  plaintff  —  that  is  to  say,  the 
more  gross  the  negligence  manifested  by  the  defendant,  the  less 
degree  of  care  will  be  required  of  the  plaintiff  to  enable  him  to 
recover.  Although  these  cases  do  not  distinctly  avow  this  doc- 
trine  in  terms,  there  is  a  vein  of  it,  very  perceptible,  running 
through  very  many  of  them,  as,  where  there  are  faults  on  both 
sides,  the  plaintiff  shall  recover,  his  fault  being  to  be  measured 
by  the  defendant's  negligence ;  the  plaintiff  need  not  be  wholly 
without  fault,  as  in  Raisin  v.  Mitchell,  9  C.  &  P.  613,  and  Lynch 
V.  Nurdin,  i  Ad.  &  E.  29  (i).  We  say,  then,  that  in  this,  as 
in  all  like  cases,  the  degrees  of  negligence  must  be  measured  and 
considered,  and  whenever  it  shall  appear  that  the  plaintiff's  neg- 
ligence is  comparatively  slight  and  that  of  the  defendant  gross, 
he  shall  not  be  deprived  of  his  action." 

Thus,  it  is  seen  no  previous  decision  of  this  court  was  assumed 
to  be  overruled.  No  new  doctrine  was  claimed  to  be  announced, 
but  the  rule  declared  was,  in  effect,  claimed  to  be  sanctioned  by 
the  spirit  and  philosophy  of  the  cases  reviewed,  though  not 
strictly  within  their  letter.  Afterwards,  in  C,  B.  &  Q.  R.  Co. 
V.  Hazzard,  26  111.  373,  2  Am.  Neg.  Cas.  543,  Mr.  Justice  Breese, 
delivering  the  opinion  of  the  court,  at  page  385,  said:  *'  We 
endeavored,  in  the  case  of  the  Galena  &  C.  U.  R.  Co.  v,  Jacobs, 
20  111.  478, 1 1  Am.  Neg.  Cas.  389,  by  a  review  of  all  the  American 
and  English  cases  relating  to  negligence,  to  lay  down  some  rules 

J.  In  Lynch  v.  Nurdin,  i  Ad.  &  El.,  ligent,  and  the  negligence  caused  the 

N.  S.,  29  (1814).  it  appeared  that  de-  injury. 

fendant  negligently  left  his  horse  and  Raisin  v.  Mitchell,  9  C.  ft  P.  613,  was 
cart  in  the  street  unattended.  Plainttfi.  an  action  for  damages  for  injury  to 
a  child  seven  years  old,  got  upon  the  plaintiff *s  sloop.  The  jury  gave  a  ver- 
cart  to  play;  another  child  incautiously  diet  for  plaintiff  for  half  the  damage 
led  the  horse  on  and  plaintiff  was  proved,  and,  in  reply  to  a  question  as 
thereby  thrown  down  and  hurt.  Held^  to  how  the  verdict  was  arrived  at, 
that  defendant  was  liable  in  an  action  stated,  that  in  their  opinion,  both  plain- 
on  the  case,  though  plaintiff  was  a  tiff  and  defendant  were  at  fault.  Held, 
trespasser,  and  contributed  to  the  in-  that  plaintiff  was  entitled  to  the  ver- 
jury  by  his  own  act;  and  that  the  ques-  diet,  notwithstanding  there  was  fault 
<ion  was  properly  left  to  the  jury  on  his  part,  as  such  fault  was  not  such 
whether  defendant's  conduct  was  neg-  as  to  prevent  his  recovery. 
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by  which  it  is  to  be  adjudged.     Among  others,  we  there  said^ 
to  maintain  an  action  for  negligence  there  must  not  only  be  fault 
on  the  part  of  the  defendant,  but  ordinary  care  on  the  part  of 
the  plaintiflf  must  be  shown.     Neither  of  these  elements  is  found 
in  this  case.**     In  C,  B.  &  Q.  R.  Co.  v.  Cauffman,  28  111.  513, 
the  opinion  was  by  Caton,  J.,  holding  that  if  a  party  is  guilty 
of  negligence  or  the  want  of  ordinary  care,  and  allows  stock  to- 
run  in  a  highway  near  a  railway  crossing,  he  cannot  recover  for 
injuries  received  by  such  stock.     In  111.  Cent.  Ri  Co.  v.  Simmons^ 
38  111.  242,  Mr.  Justice  Breese  contended  that  a  declaration  in 
an  action  for  injuries  resulting  from  negligence,  in  which  it  was 
not  averred  that  the  plaintiff  observed  proper  care,  was  bad  on 
motion  in  arrest,  but  the  majority  of  the  court  overruled  him, 
holding  that  if  it  was  error,  it  was  cured  by  verdict.     In  Chicago 
&  A.  R.  Co.  V,  Gretzner,  46  111.  74,  1 1  Am.  Neg.  Cas.  427,  the 
opinion  of  the  court  was  by  Mr.  Justice  Breese.     In  that  opinion, 
on  page  83,  after  referring  to  the  Jacobs  and  Hazzard  cases,  and  to 
Dewey *s  case,  he  says:    **  These  cases  establish  the  doctrine  of 
comparative  negligence,  and   hold  there  must   be  fault  on  the 
part  of  the  defendant,  and  no  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  and  where  there  are  faults  on  both  sides,  the 
plaintiff  may,  in  some  cases,  recover  —  as,  where  it  appears  his 
negligence  is  slight  and  that  of  the  defendant  gross."     Again, 
in  C.  &  N.  W.  R.  Co.  v.  Sweeney,  52  111.  327,  the  opinion  was 
also  by  Mr.  Chief  Justice  Breese,  and  in  discussing  the  questions 
presented,  referring  to  Gretzner's  case,  supra,  he  said:    **  In  the 
case  of  Chicago  &  A.  R.  Co.  v.  Gretzner,  46  111.  74,  11  Am. 
Neg.  Cas.  427,  the  question  of  comparative  negligence  was  s^ain 
discussed,  and  it  was  said,  to  render  a  railroad  company  liable 
there  must  be  fault  on  their  part,  and  no  want  of  ordinary  care 
on  the  part  of  the  plaintiff,  and  when  both  parties  are  in  fault,, 
the  plaintiff  may,  in  some  cases,  recover  —  as,  when  it  appears 
his  negligence  is  slight  and  that  of  the  defendant  gross."     In  C, 
B.  &  Q.  R.  Co.  V.  Dewey,  26  111.  255,  Walker,  J.,  in  delivering 
the  opinion  of  the  court,  said:    ''  Each  party  must  employ  all 
reasonable  means  to  foresee  and  prevent  injury."     And  again  r 
"  Whilst  the  party  upon  whom  the  injury  is  inflicted  must  use 
all  reasonable  care,  he  is  not  held  to  the  highest  degree  of  pre- 
caution of  which  the  human  mind  is  capable;  nor  to  recover 
need  he  be  wholly  free  from  negligence,  if  the  other  party  has 
been  culpable."     In  Chicago  &  A.  R.  R.  Co.  v.  Pondrom,  51  IIU 


Master  and  Servant.  269 

333,  at  page  337  (9  Am.  Neg.  Cas.  233),  the  same  judge,  in  deliv- 
ering the  opinion  of  the  court,  alluding  to  the  doctrine  of  com- 
parative negligence,  and  that  held  by  other  courts,  said  the 
difference  was  more  apparent  than  real.  Again,  in  C.  &  N.  W. 
R*y  Co.  V.  Ryan,  70  111.,  at  page  213,  Mr.  Justice  Walker,  in 
delivering  the  opinion  of  the  court,  among  other  things  said : 
**  It  is  undoubtedly  the  duty  of  all  persons  who  undertake  to 
cross  a  railroad  track  to  act  with  caution  and  prudence,  because  it 
is  apparent  that  such  crossings  are  always  more  or  less  dangerous. 
This  being  the  case,  those  who  desire  to  cross  must  use  every 
reasonable  precaution  to  avoid  an  accident,  and  if  they  fail  to  do 
this,  no  recovery  can  be  had  for  an  injury  which  might  have 
been  averted  by  the  exercise  of  ordinary  care."  And  again,  in 
T.,  W.  &  W.  R'y  Co.  V.  McGinnis,  71  111.,  at  page  347,  Mr. 
Justice  Walker,  in  delivering  the  opinion  of  the  court,  after 
stating  that  the  rule  of  comparative  negligence  is  the  settled  law 
of  this  court,  added:  "  The  rule  is,  no  doubt,  a  modification  of 
the  language  of  the  earlier  decisions  of  this  court,  although  not 
in  fact  a  material  modification  of  the  common-law  principle. 
Where  courts  state  the  rule  differently,  they  hold  where  the  negli- 
gence of  a  plaintiff  is  slight  and  that  of  the  defendant  gross,  that 
plaintiff's  negligence  did  not  contribute  materially  to  the  injury. '* 

The  position  contended  for  by  appellant  is,  in  substance,  that 
where  one  party  is  injured  by  the  negligence  of  another,  in  order 
to  recover  therefor  the  party  injured  must  prove  that  he  exer- 
cised more  than  ordinary  care  —  that  is  to  say,  the  highest  degree 
of  care.  This  has  no  sanction  in  any  authority  of  which  we  are 
aware.  Expressions  may  be  found  in  opinions  in  a  few  cases  to 
which  we  have  made  no  reference,  not  in  entire  harmony  with 
what  we  have  quoted  from  opinions,  supra.  These  expressions 
occur,  in  the  main,  in  the  argument  of  the  opinion,  and  we  do 
not  now  recall  any  case  in  which  they  actually  controlled  the 
decision  of  the  case.  They  are,  however,  in  any  view,  excep- 
tional, and  inaccurate  as  expressions  of  the  law,  and  to  be  con- 
sidered as  overruled. 

There  was,  therefore,  no  error  in  the  instruction  as  given.  If 
either  party  had  felt  it  to  be  necessary  to  have  gone  further,  and 
explained  to  the  jury  that  ordinary  care  does  not  exclude  the 
idea  of  all  negligence,  however  slight,  but  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  the  intestate  might  have 
been  slightly  negligent,  provided  the  defendant  was  guilty  of 
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negligence  which,  in  comparison  with  it,  was  gross,  the  court 
should  have  been  requested  to  so  instruct  the  jury.  Such  an 
instruction  might,  without  impropriety,  have  been  given.  It 
was  not  indispensable. 

The  only  rems^ining  ground  urged  for  reversing  the  judgment 
below  is,  that  the  jury  were  instructed  that  in  assessing  the 
plaintiff's  damages  they  should  not  assess  the  same  above  the 
amount  claimed  in  the  ad  damnum  of  the  declaration.  It  does- 
not  appear,  from  the  amount  of  the  verdict  or  otherwise,  that 
this  instruction  affected  the  action  of  the  jury.  While  it  is  cer- 
tainly censurable,  it  will  not  justify  a  reversal  of  the  judgment. 
C,  B.  &  Q.  R,  Co.  V.  Payne,  Admr.,  59  111.  534;  Ind.  &  St.  L» 
R.  Co.  V.  Estes,  96  111.  470. 

The  judgment  is  afRrmed. 

EMPLOYEE     INJURED    WHILE    UNLOADING    CARS   — 
COLLISION  —  FELLOW-SERV ANTS.  —  In  NORTH  CHICAGO 
ROLLING    MILL  COMPANY  V.   JOHNSON,    114   111.  57  {May, 
jS8s)y  judgment  for  plaintiff  in  the  Circuit  Court  of  Cook  county, 
affirmed  in  Appellate  Court  for  First  District,   was  affirmed.     It 
appeared  from  the  opinion  rendered  by  Scholfield,  Ch.  J.,  that: 
"  Appellant  was  possessed  of  a  rolling  mill,  and  other  works  con- 
nected with  it,  and  of  adjoining  yards,  upon  which  were  railway 
tracks  used  for  the* movement  of  cars  belonging  to  appellant  and  to 
other  parties  with  whom  it  did  business,  under  the  management  and 
control  of  employees  of  appellant.     Appellee  was  in  the  employ  of 
appellant  as  a  common  laborer,  and  had  been,  for  about  one  month, 
engaged  in  removing  rails  from  its  mill  and  placing  them  upon  cars,, 
though  it  was  within  the  line  of  his  duty  to  unload  bricks  from  cars, 
and,  in  general,  to  perform  any  common  labor  required  of  him  in 
and  about  the  mill.     He  was  under  the  immediate  charge  and  con- 
trol of  one  Clute,  assistant  foreman  of  the  rail-mill.     He  and  a 
number  of  co-laborers  were  directed  by  Clute  to  unload  the  brick& 
from  a  car  standing  on  one  of  the  appellant's  tracks  near  the  rolling- 
mill,  which  they  were  proceedmg  to  do,  when,  before  they  had  quite 
finished  the  work,  a  train  of  cars  was  backed  down  the  track  on 
which  the  car  they  were  unloading  was  standing,  and  against  that 
car  with  such  violence  as  to  suddenly  put  it  in  motion,  and  therebjr 
to  knock  appellee  down  and  break  his  leg,  and  otherwise  seriously 
injure  him.     The  train  causing  this  injury  was  under  the  immediate 
charge  and  control  of  one  Crowley,  appellant's  yard-master,  and 
neither  Clute  had  any  charge  or  control  of  the  men  operating  the 
train,  nor  Crowley  any  charge  or  control  of  appellee  and  the  other 
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men  engaged  in  unloading  the  bricks.  *  *  *  After  discussing 
appellant's  objections  to  certain  instructions  the  court  said  (on  the- 
question  of  fellow-servant  rule) : 

"  Objection  is  also  urged  that  the  court  erred  in  refusing  to  give 
the  seventh  in  the  series  of  instructions  asked  by  the  appellant. 
It  read  as  follows: 

"  *  If  the  jury  believe,  from  the  evidence,  that  plaintiff's  usual 
employment  at  and  before  the  time  of  the  injury  was  to  load  and 
unload  cars  in  the  defendant's  yard,  and  that  it  was  the  usual  duty 
of  those  having  control  of  the  train  in  question  to  move  cars  in  said 
yard  before  and  after  being  unloaded,  and  that  the  plaintiff,  and 
those  having  control  of  said  train,  whilst  engaged  in  their  respective 
employments  could  observe  how  each  did  their  work,  then  the  said 
plaintiff  and  the  persons  having  control  of  said  engine  were 
CO  employees.' 

"  This  falls  short  of  an  accurate  statement  of  what  is  essential  to- 
constitute  a  co-employee,  within  the  ruling  in  Chicago  &  N.  W.  R'y 
Co.  V,  Mofanda,  93  111.  302;  Chicago  &  A.  R.  Co.  v.  May,  Admx., 
108  111.  288,  and  Chicago  &  Eastern  111.  R.  Co.  v.  Geary,  110  111.  383. 
That  ruling  requires  that  the  servants  of  the  same  master,  to  be 
co-employees,  so  as  to  exempt  the  master  from  liability  on  account 
of  injuries  sustained  by  one  resulting  from  the  negligence  of  the 
other,  shall  be  directly  co-operating  with  each  other  in  a  particular 
business  —  /.  ^.,  the  same  line  of  employment  —  or  that  their  usual 
duties  shall  bring  them  into  habitual  association,  so  that  they  may 
exercise  a  mutual  influence  upon  each  other  promotive  of  proper 
caution.  The  idea  is,  that  the  relations  between  the  servants  must 
be  such  that  each,  as  to  the  other,  by  the  exercise  of  ordinary  cau- 
tion, can  either  prevent  or  remedy  the  negligent  acts  of  the  other, 
or  protect  himself  against  its  consequences;  and,  of  course,  where 
there  is  no  right  or  no  opportunity  of  supervision,  or  where  there 
is  no  independent  will,  and  no  right  or  opportunity  to  take  meas- 
nres  to  avoid  the  negligent  acts  of  another  without  disobedience  ta 
the  orders  of  his  immediate  superior,  the  doctrine  can  have  no 
application.  How  can  the  laborer  be  profited  by  a  knowledge  of 
the  usual  manner  of  doing  work  in  another  department,  if  he  i& 
unable,  in  any  reasonable  way,  while  engaged  in  the  proper  dis- 
charge of  his  duties,  and  without  disobedience  to  his  immediate 
superiors,  to  influence  the  conduct  of  the  laborers  in  that  depart-^ 
ment  ?    The  instruction  was  properly  refused." 

• 

Switchman  struck  by  wall  near  track  —  Contributory  negligence. 
In  North  Chicago  Rolling  Mill  Company  v,  Morrissey,  hi  111. 
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^46  {November^  i^^4)%  switchman  in  defendant's  employ  while  riding 
on  locomotive  struck  by  a  wooden  wall  in  close  proximity  to  track 
and  thrown  therefrom  and  killed,  judgment  for  plaintiff  for  $4,000 
in  the  Superior  Court  of  Cook  county,  affirmed  in  Appellate  Court 
for  the  First  District,  was  reversed  (or  error  in  instruction  ignoring 
the  question  of  contributory  negligence,  and  on  question  of  damages. 

Mmplayee  injured  in  attempt  to  stop  loaded  car  —  Master  not  liable.     . 

In  Sack  v.  Dolese  et  al.,  137  111.  129  (1891),  where  plaintiff  was 
working  in  defendant's  stone  quarry  and  while  attempting  to  stop  a 
loaded  car  the  brake  gave  way  in  some  manner  and  he  was  thrown 
to  the  ground  and  the  car  ran  over  and  crushed  the  fingers  of  one 
hand  and  also  injured  his  feet,  judgment  of  the  Appellate  Court  for 
the  First  District,  affirming  judgment  for  defendants  in  the  Superior 
Court  of  Cook  county,  was  affirmed,  it  being  Aeld  that  the  facts  did 
not  warrant  a  presumption  of  negligence  on  defendant's  part.  See 
also  35  111.  App.  636. 

Employee  injured  by  truck  —  Contributory  negligence. 

In  Werk  V,  Illinois  Steel  Co.,  154  111.  427  (1895),  the  syllabus 
to  the  official  report  (paragraph  2)  states  the  case  as  follows:  "An 
employee  engaged  in  turning  up  a  ladle  used  for  carrying  molten 
iron  upon  a  railroad  track,  is  guilty  of  contributory  negligence 
which  will  defeat  his  recovery  for  injuries  sustained  in  placing  his 
foot  upon  the  rail  near  the  truck  wheels,  when  he  knows  the  truck 
may,  at  any  moment,  be  moved  by  an  engine  coupling  to  trucks 
upon  the  same  track,  there  being  a  safe  place  in  which  he  could 
stand  while  performing  his  work."  54  III.  App.  302,  affirmed.  In 
the  Superior  Court  of  Cook  county  plaintiff's  damages  were  assessed 
at  $256  (action  for  two  injuries,  and  the  judgment  was  for  the  first, 
but  on  the  second  the  court  directed  finding  for  defendant),  which 
was  affirmed  by  the  Appellate  Court  for  the  First  District  (54  III. 
App.  302).  As  to  the  second  cause  of  injury,  the  foregoing  ruling 
sufficiently  states  the  case. 
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COMPANY  V.  WILDER. 

Supreme  Courts  Illinois^  January^  1886, 

[Reported  in  116  111.  100.] 

INSTiRUCTIONS  MUST  BE  BASED  UPON  EVIDENCE.  — All  instructions 
to  a  jury  should  be  based  upon  evidence  from  which  it  legally  and  logically 
results,  and  it  is  not  error  to  refuse  an  instruction  which  announces  a  mere 
abstract  proposition  of  law  not  suggested  or  warranted  by  the  evidence  in 
the  case.  On  the  other  hand,  it  is  error  to  give  such  an  instruction  where 
the  giving  of  it  will  have  a  tendency  to  mislead  the  jury.  If,  however,  the 
reviewing  court  is  able,  from  the  nature  of  the  case  to  say  that  it  had  no 
such  tendency  then,  though  improperly  given,  it  will  afford  no  ground  of 
reversal. 

CONTRIBUTORY  NEGLIGENCE  — BURDEN  OF  PROOF— INSTRUC- 
TION. —  Where  plaintiff  established  a  prima  facie  right  of  recovery  by 
proving  the  facts  alleged  in  his  declaration  without  disclosing  any  negli- 
gence on  his  part,  it  devolved  upon  the  defendant  to  prove,  by  way  of 
defense,  or  at  least  to  offer  some  evidence  tending  to  prove  negligence  on 
the  part  of  the  plaintiff,  before  the  court  would  be  warranted  in  giving  an 
instruction  relating  to  contributory  negligence. 

EMPLOYEE  MAY  ASSUME  THAT  MASTER  HAS  USED  REASONABLE 
CARE  IN  SELECTION  OF  SERVANTS.  —  An  employee  is  not  bound  to 
investigate  and  find  out,  at  his  peril,  whether  the  common  master  has  used 
reasonable  care  and  prudence  in  the  selection  of  those  already  employed  in 
the  same  branch  of  service;  he  is  warranted  in  assuming  that  the  master 
has  discharged  his  duty  in  this  respect,  and  until  notice  to  the  contrary  is 
brought  home  to  the  employee  he  may  safely  act  upon  that  hypothesis. 

FELLOW-SERVANTS  —  INCOMPETENCY  —  ASSUMPTION  OF  RISK  — 
EXTRA-HAZARDS  —  NOTICE.  — All  that  the  law  demands  of  such 
employee  is  that  he  keep  his  eyes  open  to  what  is  passing  before  him,  and 
avail  himself  of  such  information  as  he  may  receive  with  respect  to  the 
habits  and  characteristics  of  his  fellow-servants;  and  if  be  finds  one  of 
them  incompetent,  so  that  his  own  position  is  extra-hazardous,  it  is  his 
duty  to  notify  the  master,  and  if  the  latter  refuses  to  discharge  the  incom- 
petent or  unfit  fellow-servant,  the  complaining  servant  should  quit  the 
master's  employment;  if  he  does  not,  he  will  be  deemed  to  have  assumed 
the  extra  hazard  of  his  position. 

ASSUMPTION  OF  RISKS  —  SPECIAL  RISKS  —  DUTY  OF  MASTER.  — 
"A  servant  generally  assumes  only  those  risks  of  which  he  has  express  or 
implied  notice.  Some  risks  are  so  obvious  that  notice  of  them  will  be  pre- 
sumed. Where  there  are  special  risks,  of  which  the  employee  is  not,  from 
the  nature  of  the  employment,  cognizant,  or  which  are  not  patent,  it  is  the 
doty  of  the  employer  to  notify  him  of  such  risks,  and  on  failure  of  such 
notice,  if  the  employee  is  hurt  by  exposure  to  such  risks,  he  is  entitled  to 
recover  from  his  employer." 
Vol.  XIV  — 18 
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MACHINERY  AND  APPLIANCES  —  FELLOW-SERVANTS  —  EXTRA- 
HAZARDS  -  LIABILITY  OF  MASTER  FOR  FAILURE  TO  PERFORM 
DUTY.  —  While  negligence  of  a  fellow-servant  Is  one  of  the  ordinary  risks 
vhich  an  employee  assumes  when  entering  into  the  service  of  another,  yet 
the  risk  is  subject  to  the  qualification  that  the  master  is  not  to  knowingly 
employ  or  retain  incompetent  or  habitually  negligent  servants,  nor  is  he  lo 
permit  to  be  used,  in  his  business,  defective  machinery,  whereby  the  ordi- 
nary dangers  of  the  service  will  be  enhanced.  These  extra-hazards,  which 
result  from  the  master's  failure  to  perform  his  duties  to  his  employees,  do 
not  come  within  the  risks  which  the  latter  assume,  and  for  an  injury  to  a 
servant,  resulting  from  extra-hazards,  which  are  not  obvious,  and  of  which 
the  servant  has  no  notice,  the  master  is  liable. 

In  such  case  it  is  no  answer  to  an  action  to  say,  as  Is  alleged  In  this  case,  that 
the  plaintifif  might,  by  the  exercise  of  proper  diligence,  have  ascertained 
that  the  defendant  was  conducting  his  business  In  disregard  of  a  positive 
duty  which  he  owed  to  the  plaintiff  as  his  servant. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county.    Judgment  affirmed. 

'*  This  action  was  brought  in  the  Superior  Court  of  Cook 
county,  by  Conrad  Wilder,  the  appellee,  against  the  United 
States  Rolling  Stock  Company,  the  appellant,  to  recover  dam- 
ages for  the  loss  of  the  plaintiff's  hand,  which  is  alleged  to  have 
been  occasioned  by  the  negligence  of  the  company  in  retaining 
in  its  employ  an  incompetent  and  unskilful  engineer,  after  notice 
of  such  unskilfulness  and  incompetency.  There  was  a  trial  in 
the  Superior  Court  on  the  merits,  resulting  in  a  verdict  and 
judgment  for  plaintiff  of  $5,000,  which  was  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  the  company  brings 
the  case  here  for  review. '  * 

C.  D.  Roys,  Wm.  B.  Keep  and  J.  C.  Hutchins,  for  appellant. 

Martin  Beem  and  D.  F.  Flannery,  for  appellee. 

Mulkey^  Ch.  J.  This  cause  is  now  before  us  the  second  time 
for  consideration.  When  first  before  us,  the  conclusion  was 
reached  that  the  Appellate  Court  properly  affirmed  the  judgment 
of  the  trial  court,  and  a  short  opinion  was  filed  to  that  effect. 
A  rehearing  was  subsequently  granted  on  the  ground  some  of 
the  members  of  the  court  were  in  doubt  as  to  whether  the  trial 
court  did  not  err  in  striking  out  the  concluding  words  of  the 
defendant's  fifth  instruction.  That  instruction  tells  the  jury 
there  can  be  no  recovery  in  the  case  *'  unless  the  jury  find,  from 
the  evidence,  that  the  engineer  in  charge  of  the  locomotive  ^as 
incompetent  to  perform  such  service,  and  that  the  defendant 
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company  knew,  or  by  reasonable  diligence  might  have  known» 
of  such  incompetency,  and  not  even  then  unless  you  further 
believe,  from  the  evidence,  that  the  plaintiff  did  not  know  of 
such  incompetency,  and  did  not  /tave  equal  facilities  with  the 
defendant  for  acquiring  such  knowledge'*  After  the  words  in 
italics  were  stricken  out,  the  instruction  thus  modified  was  givea 
to  the  jury,  and  it  is  contended  this  was  error. 

Conceding  the  instruction,  as  asked,  to  be  correct  as  an 
abstract  proposition  of  law,  does  it  necessarily  follow  that  it 
should  have  been  given  to  the  jury  unless  there  was  some  evi- 
dence upon  which  to  base  it  ?  It  is  an  elementary  principle  of 
universal  application,  that  all  instructions  to  a  jury  should  be 
based  upon  evidence  from  which  it  legally  and  logically  results 
—  that  it  is  not  error  to  refuse  an  instruction  which  announces  a 
mere  abstract  proposition  of  law  not  suggested  or  warranted  by 
the  evidence  in  the  case.  On  the  other  hand,  it  is  error  to  give 
such  an  instruction  where  the  giving  of  it  will  have  a  tendency 
to  mislead  the  jury.  If,  however,  where  such  an  instruction  is 
given,  the  reviewing  court  is  able,  from  the  nature  of  the  case, 
to  say  that  it  had  no  such  tendency,  then,  though  improperly 
given,  it  will  afford  no  ground  for  reversal.  These  several  propo- 
sitions have  often  been  recognized  by  this  court,  and  if  it  be 
possible  to  settle  anything  by  judicial  decisions,  they  must  be 
regarded  as  the  settled  law  of  this  court.  Thus  it  is  said  in 
Keeler  2/.  Stuppe,  86  111.  309:  **  The  sole  function  of  instruc- 
tions is  to  give  the  law  applicable  to  the  case,  in  clear  and  intel- 
ligible language."  Again,  in  Baxter  v.  People,  3  Gilm.  368,  it 
is  said:  "  The  object  of  instructions  is  to  convey  to  the  minds 
of  the  jury  correct  principles  of  law  as  applicable  to  the  evidence 
which  has  been  laid  before  them.  Nothing  should  be  given 
them  unless  it  will  promote  that  object."  So  in  Atkinson  v. 
Lester,  i  Scam.  407,  it  is  said:  *'  Mere  abstract  propositions  of 
law  which  do  not  refer  to  the  evidence  in  the  cause  should  not 
be  given  as  instructions."  But  it  is  said  in  Corbin  v.  Shearer, 
3  Gilm.  482,  that  a  case  will  not  be  reversed  '*  because  of  the 
giving  of  such  instructions,  unless  it  appears  that  they  improperly 
influenced  the  jury."  We  might  go  on  almost  indefinitely  citing 
cases  in  this  court  which  fully  sustain  the  propositions  above 
stated,  but  it  is  not  necessary  to  do  so.  We  will  simply  refer  in 
this  connection  to  the  following  additional  cases,  which  are 
directly   in  point:    McNair  v.    Piatt,  46  111.  211 ;    Lander  v* 
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People,  104   III.  248;  Devlin  v.  People,  104  111.  504;  Heaton  v. 
Kemper,  2  Scam.  367;  Nealy  v.  Brown,  i  Gilm.  10. 

The  defendant,  it  will  be  perceived,  is  charged  with  negligence 
in  the  selection  and  hiring  of  an  incompetent  engineer,  and  also 
in  suffering  and  permitting  such  incompetent  engineer  to  man- 
age, control  and  operate  its  cars  and  engine.  It  was  sufficient, 
under  the  pleadings,  to  entitle  the  plaintiff  to  recover,  to  prove 
negligence  in  either  of  the  respects  charged.  Whatever  may  be 
said  in  respect  to  the  first  branch  of  the  subject,  the  decided 
weight  of  evidence  shows  that  Guernsey,  the  defendant's  engi- 
neer, was  incompetent,  and  that  the  defendant  had,  at  the  time 
of  and  during  plaintiff's  employment,  notice  of  this  fact.  Guern- 
sey was  first  employed  by  the  defendant  in  the  capacity  of  a 
truck  repairer,  and  was  promoted  from  that  position  to  the  more 
responsible  one  of  engineer,  upon  his  own  recommendation.  He 
entered  the  defendant's  service  in  May  or  June,  1880,  and  the 
attention  of  the  company  was  frequently  called  to  his  incompe- 
tency. It  is  true  Gary,  foreman,  and  Stagg,  superintendent  of 
the  company,  thought  him  competent  for  the  position  he  occu- 
pied. As  they  were  probably  personally  responsible  to  the  com- 
pany, both  for  his  employment  and  retention,  it  is  not  a  matter 
of  surprise  that  they  should  so  consider  him.  So  far  as  Gary  is 
concerned,  he  might  safely  say  this,  for  he  evidently  thought 
his  position  required  little  or  no  skill,  for  in  answer  to  the  inquiry 
if  it  did  not  require  as  much  skill  to  run  the  company's  engine 
as  any  other,  he  says :  '*  No,  sir;  I  will  say  that  it  does  not  require 
any  but  an  ordinary  man.  A  very  ordinary  man  can  do  it  in 
our  yard.  *  *  *  A  man  that  is  competent  to  keep  the  water 
up,  and  keep  his  pumps  going,  can  do  our  work."  Without 
dwelling  further  upon  the  facts,  we  will  add,  in  general  terms, 
that  the  witnesses  for  the  plaintiff  make  out  a  strong  case  of 
inexcusable  negligence  against  the  defendant  in  retaining  Guem 
sey  as  engineer  of  the  company. 

It  will  be  understood  that  in  thus  discussing  the  facts  it  is  not 
for  the  purpose  of  reviewing  the  judgment  of  the  lower  court 
upon  them,  but  with  the  sole  view  of  presenting  a  conclusive 
reason  why  the  judgment  of  that  court  should  not  be  disturbed 
for  any  supposed  technical  error  not  affecting  the  merits,  as 
another  trial  would  in  all  probability  result  the  same  way. 

Recurring  now  to  the  modification  of  the  instruction  com* 
plained  of,  let  us  examine  with  some  particularity  the  grounds 
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upon  which  the  action  of  the  trial  court  in  respect  to  it  is  assailed. 
The  position  of  appellant,  as  we  understand  it,  is,  that  the  trial 
court  should,  by  the  instruction  in  question,  have  submitted  to 
the  jury  the  question  whether  the  appellee,  by  the  exercise  of 
reasonable  care  and  diligence,  might  have  known  or  learned  that 
the  engineer  was  an  incompetent  person.  Assuming  this  to  be 
so,  the  question  then  arises,  what  evidence  is  there  in  the  record 
that  can  with  any  degree  of  propriety  be  said  to  raise  this  ques- 
tion ?  —  for  it  is  to  be  borne  in  mind  that  no  question  should  in 
any  case  be  thus  submitted  which  does  not  fairly  arise  out  of 
the  evidence.  It  is  the  true  and  proper  function  of  the  jury  to 
determine  what  the  evidence  proves  upon  every  question  sub- 
mitted to  them,  and  if  there  is  no  evidence  on  a  particular  ques- 
tion involved  in  the  pleadings,  or  raised  by  counsel  in  argument, 
it  follows  there  would  be  nothing  for  the  jury  to  consider  or 
determine  with  respect  to  that  particular  question.  Any  instruc- 
tion, therefore,  relating  to  it  would  necessarily  be  nothing  more 
than  a  mere  abstract  proposition  of  law,  and  for  that  reason 
should  not  be  given. 

The  simple  facts  in  this  case,  so  far  as  they  may  be  supposed 
to  have  even  the  remotest  bearing  upon  the  question  under  con- 
sideration, are,  that  at  the  time  of  the  plaintiff's  employment  as 
switchman  the  defendant  then  had  in  its  service  an  unskilful 
and  incompetent  engineer,  which  fact  was  well  known  to  the 
defendant;  that  within  the  short  space  of  six  working  days  after 
his  employment,  the  plaintiff,  while  acting  with  due  care  in  the 
line  of  his  duty,  received  a  serious  injury  upon  the  hand,  occa- 
sioned by  the  negligence  and  incompetency  of  the  engineer, 
which,  after  appellee's  submitting  to  two  surgical  operations, 
resulted  in  the  loss  of  his  hand.  These  are  the  facts  —  nothing 
added,  nothing  omitted.  The  appellant  does  not  claim  that  the 
incompetency  of  the  engineer  was  known,  or  might  have  been 
known,  to  appellee,  by  the  exercise  of  ordinary  care,  and  no 
evidence  is  offered  to  prove  such  a  hypothesis,  but,  on  the  con- 
trary,  its  claim  is,  that  the  engineer  was  competent,  careful, 
skilful;  and  yet,  strange  to  say,  and  inconsistently  as  it  may 
appear,  this  court  is  asked  to  reverse  the  case  because  the  trial 
court  refused  to  submit  the  question  to  the  jury,  whether  the 
plaintiff,  by  the  exercise  of  reasonable  diligence,  might  not  have 
discovered  the  engineer's  incompetency  —  a  fact  which  the 
appellant  itself    earnestly  maintains  has  no  existence.     If,  as 
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appellant's  witnesses  swear,  the  fact  had  no  existence,  how  could 
appellee,  by  any  degree  of  care  or  watchfulness  on  his  part,  have 
discovered  it  ?  If  there  were  any  proof  in  the  record  tending  to 
show  that  appellant,  or  any  other  person,  prior  to  the  tioie  of  the 
accident,  informed  appellee  of  the  incompetency  of  the  engineer, 
or  if  it  appeared  that  the  engineer  had,  during  appellee's  few 
days*  service,  been  guilty  of  previous  acts  of  negligence,  from 
which  the  latter  could  have  reasonably  inferred  the  engineer's 
general  incapacity,  it  might  then  with  propriety  be  contended 
that  the  instruction,  as  originally  drawn,  should  have  been  given. 
But  there  is  absolutely  nothing  of  this  kind  in  the  record.  The 
plaintiff,  by  proving  the  facts  above  stated,  without  disclosing 
any  negligence  on  his  own  part,  as  he  clearly  did,  established  a 
prima  facie  right  of  recovery.  If,  therefore,  the  plaintiff,  as  a 
matter  of  fact,  was  guilty  of  such  contributory  negligence  as 
would  defeat  a  recovery,  it  devolved  upon  the  defendant  to  prove 
it,  by  way  of  defense,  or  at  least  to  offer  some  evidence  tending 
to  prove  it,  before  the  court  would  have  been  warranted  in  giving 
an  instruction  relating  to  contributory  negligence. 

The  contention  of  appellant,  as  we  understand  it,  is,  that  where 
one  is  employed  as  an  operative  in  a  particular  branch  of  service, 
he  is  bound  to  investigate  and  find  out,  at  his  peril,  whether  the 
common  master  has  used  reasonable  care  and  prudence  in  the 
selection  of  those  already  employed  in  the  same  branch  of  service. 
The  law  imposes  no  such  duty.  One  thus  employed  is  warranted 
in  assuming  that  the  master  has  discharged  his  duty  in  this 
respect,  and  until  notice  to  the  contrary  is  brought  home  to  the 
employee,  he  may  safely  act  upon  that  hypothesis.  All  that  the 
law  demands  of  one  thus  employed  is,  that  he  keep  his  eyes  open 
to  what  is  passing  before  him  and  avail  himself  of  such  informa- 
tion as  he  may  receive  with  respect  to  the  habits  and  character- 
istics of  his  fellow-servants,  and  if,  fron\  either  of  these  sources 
of  information,  he  finds  one  of  them,  from  incompetency  or 
other  cause,  renders  his  own  position  extra-hazardous,  it  is  his 
duty  to  notify  the  master,  and  if  the  latter  refuses  to  discharge 
the  incompetent  or  otherwise  unfit  fellow-servant,  the  com- 
plaining servant  will  have  no  alternative  but  to  quit  the  master's 
employ.  If  he  does  not  he  will  be  deemed  to  have  assumed  the 
extra-hazard  of  his  position  thus  occasioned.  The  case  sug- 
gested, it  will  be  perceived,  is  one  of  mutual  negligence.  On 
the  part  of  the  master,  it  is  negligence  to  retain  the  derelict 
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servant  in  his  employ.  It  is,  on  the  other  hand,  negligence  in 
the  complaining  servant  to  continue  longer  in  the  master's  ser- 
vice unless  he  intends  to  assume  the  extra  risk  himself. 

The  authorities  cited  by  appellant  on  this  branch  of  the  case 
are  not  at  all  in  point.  Thus,  the  case  of  Chicago,  R.  I.  &  P, 
R.  Co.  V,  Clark,  io8  111.  113,  is  given  much  prominence  in  coun- 
sel's argument.  That  was  an  action  brought  by  Mrs.  Clark 
against  the  company  for  negligently  causing  the  death  of  her 
husband,  who  was  in  the  employ  of  the  company  as  a  brakeman 
at  the  time  of  the  accident  which  caused  his  death.  The 
deceased,  at  the  time,  was  making  a  coupling  after  night,  in 
front  of  a  platform  near  the  side-track  upon  which  the  train  was 
standing,  and  in  doing  so  he  became  entangled  with  a  lantern  in 
his  hand,  which,  coming  in  contact  with  the  moving  train,  was 
so  pressed  up  against  him  in  his  position  between  the  cars  and 
the  platform,  as  to  cause  internal  injuries  from  which  he  died. 
The  negligence  charged  was,  that  the  track  was  built  too  near 
the  platform,  the  distance  being  only  some  ten  inches.  The 
negligence  complained  of  in  that  case,  assuming  there  was  negli- 
gence was  not  at  all,  as  is  manifest,  like  the  negligence  charged 
in  this.  In  that  case  the  proximity  of  the  track  to  the  platform 
was  open  and  visible  to  all  persons  having  occasion  to  be  there, 
and  especially  to  brakemen  on  the  road,  and  had  so  been  for 
fourteen  years  past.  Whatever  danger  resulted  from  the  prox- 
imity of  the  track  to  the  platform  must  necessarily  have  been  as 
well  known  to  the  deceased  as  to  the  company  or  any  of  its 
officers,  and  hence  there  was  no  right  of  recovery  (i).  Here  the 
facts  are  altogether  different  and  call  for  the  application  of  differ- 
ent principles.  While  that  case  was  clearly  decided  properly, 
yet,  as  is  not  infrequently  the  case,  there  are  things  said  in  the 
opinion  by  way  of  argument  that  are  not  accurate  when  con- 
sidered as  abstract  propositions,  and  they  must  therefore  be 
confined  to  the  particular  facts  then  before  the  court.  Thus, 
among  other  things,  it  is  said  in  effect  in  that  case,  that  the  mas- 
ter is  not  required  to  inform  his  servant  of  dangers  pertaining  to 

1.  The  facts  in  Chicago,  Rock  Is-  case,  on  verdict  rendered  in  the  Citcuit 

LAND  &   Pacific  R'y  Co.   v,  Clark,  Court  of    Peoria  county,   which  was 

Adm'x,  ioS  111.  113  (1883),  are  sufficiently  affirmed  by  the  Appellate  Court  for  the 

stated  in  the  case  at  bar,  and  hence  it  Second   District,   was   reversed  by  the 

is  deemed  unnecessary  to  report  the  Supreme  Court.    See  11  Bradw.  (111. 

same  in  this  volume  of  Am.  Keg.  Cas.  App.)  104. 
Judgment  for  plaintiff  in  the    Clark 
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his  duties.  This  is  true  as  to  dangers  which  are  obvious,  and 
which  the  servant  would  necessarily  see,  as  was  the  case  there. 
It  is  also  true  of  the  ordinary  dangers  pertaining  to  a  particular 
service,  and  which  all  persons  who  engage  in  it  are  presumed  to 
know.     But  the  statement  is  far  from  being  universally  true. 

The  true  rule  on  this  subject  is  well  stated  in  Wharton  on 
Negl.,  §  206.  It  is  there  said  that  a  "  servant  generally  assumes 
only  those  risks  of  which  he  has  express  or  implied  notice.  Some 
risks  are  so  obvious  that  notice  of  them  will  be  presumed.  Where 
there  are  special  risks  in  an  employment,  of  which  the  employee 
is  not,  from  the  nature  of  the  employment,  cognizant,  or  which 
are  not  patent  in  the  work,  it  is  the  duty  of  the  employer  to 
notify  him  of  such  risks,  and  on  failure  of  such  notice,  if  he  is 
hurt  by  exposure  to  such  risks,  he  is  entitled  to  recover  from  the 
employer."  Now,  while  negligence  of  a  fellow-servant  is  one  of 
the  ordinary  risks  which  an  employee  assumes  when  entering  into 
the  service  of  another,  yet  this  risk  is  subject  to  the  qualification 
the  master  is  not  to  knowingly  employ  or  retain  incompetent  or 
habitually  negligent  servants;  nor  is  he  to  permit  to  be  used,  in 
his  business,  defective  machinery,  whereby  the  ordinary  dangers 
of  the  service  will  be  enhanced.  These  extra  hazards,  which 
result  from  the  master's  failure  to  perform  his  duties  to  his 
employees,  do  not  come  within  the  risks  which  the  latter  assume 
as  a  part  of  their  contract  of  service.  For  all  such  extra  hazards 
resulting  in  injury  to  the  servant,  which  are  not  obvious,  and  of 
which  the  servant  has  no  notice,  the  master  is  liable.  And  in 
such  case  it  is  no  answer  to  an  action  to  say,  as  is  alleged  here, 
that  the  plaintiff  might,  by  the  exercise  of  proper  diligence,  have 
ascertained  the  defendant  was  conducting  his  business  in  disregard 
of  a  positive  duty  which  he  owed  the  plaintiff,  as  his  servant. 
If  in  such  case,  however,  an  employee,  after  notice  of  the  extra 
risks  thus  occasioned,  continues  in  the  master's  service,  it  will 
be  at  his  own  peril,  for  the  law,  in  such  case,  will  presume  that 
he  intended  to  assume  them,  otherwise  he  would  have  quit  the 
master's  service.  The  law  on  this  branch  of  the  subject  is  well 
stated  in  the  late  case  of  Stafford  v.  Chicago,  B.  &  Q.  R.  Co., 
1 14  111.  244  (i). 

r.  In  Stafford   v,   Chicago,    Bur-  ant's  employ,  plaintiff  was  held  not 

LINGTON  &  QuiNCY  R.  R.  Co.,  IZ4  111.  entitled  to  recover,  the  court  fiodin^r 

244  (1885),  switchman  injured  by  al-  that  the  switchman  and  engineer  were 

Ifiged  neglisrence  of  engineer  in  defend-  fellow-servants.       Scholfield,   J.,  in 
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After  availing  ourselves  of  all  the  additional  light  afforded  by 
the  rehearing  allowed  in  this  case,  we  are  satisfied  with  the  con- 
clusion heretofore  announced  in  it,  and  also  with  the  general 
views  expressed  in  the  opinion  therein  filed. 

Judgment  affirmed. 

MACHINERY  BECOMING  DISCONNECTED  —  EMPLOYER 
NOT  LIABLE. —In  RICHARDSON  V.  COOPER,  ^Z  111.  270 
(1878),  judgment  for  plaintiff  for  $1,000  in  the  Circuit  Court  of 
Sangamon  county  was  reversed  on  the  ground  that  the  evidence 
failed  to  sustain  the  verdict.  The  facts  were  as  follows:  Plaintiff 
was  engaged,  with  another  person  in  using  a  machine,  in  elevating 
a  stone  on  the  walls  of  the  State  house,  and  was  injured  by  some 
part  of  the  machine  becoming  disconnected.  The  court  (per 
Walker,  J.)  said:  * 'Appellee  [plaintiff  below]  was  employed  for 
the  performance  of  no  specific  character  of  work,  but  did  various 
kinds,  as  occasion  required.  Appellant  was  the  contractor,  and 
acted,  in  person,  as  the  general  superintendent  of  the  building,  and 
was  at  the  building  and  had  charge,  in  person,  of  the  stone  work 
at  the  time  the  accident  occurred.  The  machhie  with  which  th& 
stone  was  being  hoisted  appears  to  have  been  of  sufficient  material, 
properly  constructed,  and,  at  least,  reasonably  well  adapted  to  the 
use  for  which  it  was  designed;  but,  a  short  time  previous  to  the 
accident,  the  men  engaged  in  operating  the  machine  discovered 
that  it  was  not  in  order,  and  was  not  working  properly,  and  had 
Cross,  who  had  charge  of  the  putting  in  place  the  iron-work  at  a 

delivering  the  opinion,  said:    "  We  are  Co.  v.  Troesch,  68  III.  545;  Chicago  & 

fully  committed  to  the  principles:  Eastern  111.  R.  Co.  v.  Geary,  no  111.  383. 

"First.  Where  one  servant  is  injured  "Third.  If  a  person,  knowing  the 
by  the  negligence  of  his  fellow-servant,  hazards  of  his  employment  as  the  busi- 
the  duties  of  both  being  such  as  to  ness  is  conducted,  voluntarily  con- 
bring  them  into  habitual  association,  tinues  therein,  without  any  promise  of  * 
M>  that  they  may  exercise  an  influence  the  master  to  do  any  act  to  render  the 
upon  each  other  promotive  of  proper  same  less  hazardous,  the  master  will 
caution,  and  the  master  is  guilty  of  no  not  be  liable  for  any  injury  he  may 
negligence  in  the  employment  of  the  sustain  therein,  unless,  indeed,  it  may 
servant  causing  the  injury,  the  master  be  caused  by  the  wilful  act  of  the  mas« 
will  not  be  liable  for  the  injury.  Chi-  ter.  Simmons  v.  Chicago  &  Tomah  R. 
cago  &  N.  W.  R'y  Co.  v.  Moranda,  93  Co.,  no  111.  340;  Abend  v.  Terre  Haute 
111.  302;  Chicago  &  Eastern  111.  R.  Co.  &  Ind.  R.  Co.,  in  111.  202, 11  Am.  Keg. 
zf.  Geary,  no  111.  383.  Cas.  421;    Missouri    Furnace    Co.    v. 

*'  Second.  If  it  be  alleged  the  master  Abend,  107  111.  44,  14  Am.  Neg.  Cas. 

U  guilty  of  negligence  in  selecting  or  250,  anU;  Penn.  Co.  v.  Lynch,  90  111. 

retaining  an  incompetent  servant,  the  334."    •    *    ♦ 

burden  is  on  the  plaintiff  to  prove  it.        See  also  the  Stafford  case  decisioa 

Columbus.  Chicago  &  Ind.  Cent.  R'y  in  16  Bradw.  (III.  App.)  84. 
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different  part  of  the  building,  to  examine  it.  Appellee  and  the  maa 
engaged  with  him  in  operating  the  machine  testify  that  Cross  told 
them  it  was  unsafe,  but  there  was  not  time  to  fix  it  until  after  six 
o'clock,  and  to  continue  to  use  it,  which  they  did,  and  appellee  was 
injured  whilst  raising  the  next  stone."  *  ♦  *  "There  is  no 
claim  that  the  fellow-servants  were  unskilful  or  wanted  prudence; 
Dor  can  it  be  urged,  nor  is  it  claimed,  that  this  machine  was  not 
properly  constructed,  or  that  the  material  employed  was  not  suitable. 
On  the  contrary,  it  was  shown  to  have  raised  stones  from  ten  to 
twelve  times  the  weight  of  that  which  caused  the  accident. "  *  *  * 
'**  From  the  evidence,  appellant  seems  to  have  done  all  things  his 
position  as  employer  of  appellee  required  of  him,*'  and  upon  this 
evidence  there  was  no  reason  why  appellant  should  be  held  in  dam- 
ages for  the  injury  to  appellee  produced  from  unforeseen  causes. 

DANGEROUS  MACHINERY  — RISK  OF  EMPLOYMENT 
—  EXTRA-HAZARDS  —  FAILURE  OF  MASTER  TO  WARN 
SERVANT. —In  THE  McCORMICK  HARVESTING  MACHINE 
COMPANY  V.  BURANDT,  136  III.  170  (1891),  judgment  for  plain- 
tiff in  the  Superior  Court  of  Cook  county,  affirmed  by  the  Appellate 
Court  for  the  First  District,  was  affirmed.  The  facts  of  the  case 
are  stated  bj  Gary,  J.,  in  his  opinion  rendered  in  the  Appellate 
Court  as  follows: 

"  This  is  an  action  by  the  appellee  to  recover  damages  for  per- 
sonal injury  sustained  by  him  while  employed  in  the  foundry  of  the 
appellants.  The  fact  and  manner  of  the  injury  and  the  amount  of 
damages  are  not  in  question.  The  foundry  was  a  building  300  feet 
long  and  80  feet  wide.  Sunken  in  the  floor  of  the  foundry,  extend- 
ing from  very  near  the  center  of  the  building  each  way  to  the  ends, 
were  three  lines  of  *  conveyors  *  abput  thirty  feet  apart,  and  those 
nearest  the  sides  of  the  building  about  thirteen  feet  therefrom. 
They  consisted  of  troughs,  which,  when  covered  with  two-inch 
plank,  would  be  even  or  level  with  the  floor,  in  which  troughs  were 
-carried,  by  endless  chains,  iron  plates,  lozenge  shaped,  eight  inches 
wide  in  the  center,  thirteen  inches  long,  distant  from  each  other 
eighteen  inches.  The  bottoms  of  the  troughs  were  shaped  to  fit 
the  plates,  which  dragged  by  the  chains  through  them,  standing 
upright  on  the  edge  of  one  side,  thereby  conveying  along  the  troughs 
the  sand  which  was  thrown  into  them.  Across  the  troughs,  four 
€eet  apart,  were  cross-pieces  of  three  by  four  inches,  let  into  the 
sides  to  lay  the  plank  cover  on,  the  bottom  of  which  cross-pieces 
was  two  inches  or  a  little  more  above  the  iron  plates.  About  mid- 
night, in  February,  1888,  the  accident  happened.     The  appellee  had 
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worked  in  the  foundry,  sometimes  of  nights  and  sometimes  day  work, 
for  two  years.  At  the  time  he  was  injured  he  had  been  from  three  to 
ten  nights  (the  testimony  conflicts  as  to  the  time)  attending  to  these 
conveyors,  and  the  machinery  by  which  they  were  operated.  The 
testimony  tends  to  show  that  from  fifteen  to  thirty  men  were  at 
work  in  the  foundry  of  nights,  and  that  these  conveyors  were  with- 
out cover  or  protection  while  in  use,  except  that  at  one  place  at  the 
north  end  of  the  middle  conveyor,*in  the  north  end  of  the  building, 
there  was  a  plank  about  ten  feet  long,  which  was  intended  to  be 
kept  in  place  as  a  cover.  Whether  that  plank  was  in  place  as  such 
cover  at  the  time  of  the  accident  is  disputed.  The  appellee  testified 
that  when  he  was  set  at  this  work  he  was  instructed  that  if  he  was 
called  to  any  part  of  the  machinery  he  must  go  and  walk  as  fast  as 
he  could;  that  he  was  reluctant  to  undertake  the  work,  and  tried 
to  be  relieved  from  it,  as  he  did  not  understand  that  work  much ; 
that  his  superiors  told  him  that  he  would  have  to  attend  to  it  tem- 
porarily. This  reluctance  of  the  appellee  is  disputed.  There  was 
testimony  tending  to  show  that  it  was  practicable  to  have  guards 
along  the  conveyors  when  the  covers  were  off,  and  also  that  it  was 
not  practicable.  The  appellee's  account  of  the  accident  is  that, 
being  at  his  proper  place  by  a  machine  at  the  north  end  of  the 
foundry,  he  was  called  to  the  south  end;  that  he  hastened  to  cross 
the  middle  conveyor  at  the  north  end  of  it,  where  the  plank  cover 
should  have  been,  but  it  had  been  removed ;  that  the  foundry  was 
very  dimly  lighted;  that  in  consequence  of  the  removal  of  the  cover 
without  his  knowledge,  he  stepped  into  the  conveyor,  and  received 
the  injury  complained  of.  There  was  other  testimony,  also,  that  the 
plank  cover  had  been  removed  and  the  light  dim.  On  the  part  of 
the  appellants  there  was  testimony  that  the  plank  cover*  was  in 
place;  that  the  appellee  steppped  into  the  conveyor  south  of  the 
cover,  and  as  to  the  sufficiency  of  the  light.  No  instruction  to  the 
jury  was  asked  by  the  appellee,  and  all  that  the  appellants  asked 
were  given."  ♦  »  *  "phe  Supreme  Court  (per  Scholfield, 
Ch.  J.)  in  discussing  the  rule  as  to  assumption  of  risk  said: 

"  The  general  rule  is,  as  contended  by  counsel  for  appellant,  that 
where  an  employment  is  attended  with  danger,  a  servant  engaging 
in  it  assumes  the  hazards  of  the  ordinary  perils  which  are  included 
in  it.  But  this  assumes  that  the  servant  either  actually  knew  of 
the  danger,  or  by  the  exercise  of  ordinary  care  would  have  known 
of  it;  and  it  does  not  therefore  have  application  where  the  servant 
was  ignorant  of  the  danger,  and  had  no  reasonable  opportunity  to 
know  of  it.  Nor  can  it,  manifestly,  have  application  where  the 
servant  enters  upon  a  hazardous  employment  under  the  promise  of 
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his  employer  that  he  shall  be  thereafter  instructed  in  his  duties,  for 
in  such  case  the  servant  relies  for  protection  upon  the  instruction 
to  be  thereafter  given  him. 

*'  The  testimony  given  by  appellee  tended  to  prove  that  he  was 
seriously  injured  by  appellant's  machinery;  that  appellee  had  no 
previous  knowledge  of  the  danger  by  which  he  was  injured;  that  he 
was  required  by  appellant,  against  his  own  wishes  and  without  hav- 
ing knowledge  of  the  dangers  of  the  situation,  to  leave  his  other 
work  and  engage  in  the  work  wherein  he  was  injured;  that  appellant 
promised  appellee,  before  he  engaged  in  th?s  work,  that  his  duties 
should  be  pointed  out  to  him,  which  promise  was  not  performed. 
This,  if  unquestioned,  is  sufficient  to  sustain  a  recovery;  and  we 
have  seen  it  cannot  be  here  inquired  whether  it  is  the  same  cause 
of  action  alleged  in  the  declaration,  or  whether  it  was  disproved  by- 
other  evidence.  U.  S.  Rolling  Stock  Co.  v.  Wilder,  ii6  III.  too, 
III,  14  Am.  Neg.  Cas.  273,  ante.  It  may  be  conceded  that  it  is  not 
denied  but  that  appellee  was  familiar  with  the  locality  where  he 
was  injured;  but  familiarity  with  locality  by  no  means  necessarily 
implies  knowledge  of  the  danger  in  superintending  machinery 
at  that  locality  —  and  this  appellee's  testimony  expressly  nega- 
tives.'•     ♦    *    ♦ 

EMPLOYEE  INJURED  BY  MACHINERY  WHILE  SHOVEL- 
ING  CLAY. —In  THE  MONMOUTH  MINING  db  MANUFAC- 
TURING COMPANY  V.  ERLING,  148  III.  521  (1894),  judgment  of 
the  Appellate  Court  for  the  Second  District,  affirming  judgment  for 
plaintiff  for  $3,000  in  the  Circuit  Court  of  Warren  county,  was 
affirmed.     The  facts  of  the  case  were  as  follows: 

"This  is  an  action  by  appellee  [plaintiff  below],  against  appel- 
lant, on  account  of  personal  injuries  caused  by  a  defect  in  machinery 
furnished  by  appellant  for  use  in  its  factory  where  appellee  was 
employed.  The  injury  occurred  while  appellee  was  shoveling  clay 
out  of  a  pan  about  eight  feet  wide  and  fifteen  inches  deep,  used  for 
the  purpose  of  mixing  and  tempering  the  clay.  The  mixing  and 
tempering  were  chiefly  done  by  heavy  iron  wheels  moving  rapidly 
inside  the  pan  by  means  of  steam  power.  These  wheels  were  con- 
nected with  a  shaft,  and  so  arranged  that  in  revolving  in  the  pan 
they  worked  from  the  center  to  the  circumference  and  back  again. 
The  machinery  in  the  pan  was  controlled  by  means  of  a  lever  about 
ten  feet  long.  To  the  end  of  the  lever  at  the  pan  was  attached  a 
clutch,  and  when  this  clutch  was  raised  by  pulling  down  the  outer 
end  of  the  lever,  it  was  thereby  disconnected  from  the  machinery 
which  propelled  the  wheels,  and  the  wheels  would  stop.     Whenever 
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the  outer  end  of  the  lever  was  not  held  down,  the  clutch  would  fall 
down  into  place  of  its  own  weight,  throwing^  the  machinery  into 
gear  and  the  wheels  would  start.  Near  the  outer  end  of  the  lever 
an  iron  bolt  was  run  through  from  below,  and  to  the  eye  of  the  bolt 
was  attached  an  iron  rod  about  two  feet  long,  with  a  hook  on  its 
lower  end.  This  rod  was  used  to  operate  the  lever,  and  when 
pulled  down  the  hook  at  the  lower  end  of  the  rod  was  fastened  over 
a  hook  in  a  post  by  the  side  of  the  lever,  holding  the  lever  down 
and  preventing  the  machinery  from  starting.  The  outer  end  of  the 
lever,  when  pulled  down  to  stop  the  machinery^  was  about  five  feet 
and  nine  inches  above  the  floor  where  the  men  worked,  and  when 
up  it  was  about  seven  feet  and  six  inches  above  such  floor.  There 
-were  five  of  these  pans  in  the  same  room  and  operated  by  the  same 
gang  of  men.  One  of  the  gang,  Costello,  operated  the  levers, 
stopped  and  started  the  machinery,  looked  after  the  proper  tem- 
pering of  the  clay,  and  was  a  sort  of  foreman.  The  rest  of  the  gang 
shoveled  clay  into  the  pan,  and  when  properly  mixed  and  tempered 
shoveled  it  out  again.  The  work  of  the  men  was  done  while  the 
machinery  was  stopped,  and  if  the  machinery  should  start  while  the 
men  were  in  the  pans  the  most  serious  results  to  them  were  rea- 
sonably to  be  apprehended.  The  evidence  showed  that  there  was 
a  thread  on  the  end  of  the  eye-bolt  above  the  lever,  and  that  the 
only  method  adopted  for  securing  it  was  by  nuts  screwed  down 
from  above  on  top  of  the  lever.  Originally  there  were  two  such 
nuts  —  one  above  the  other  —  but  the  upper  nut  had  been  gone 
from  its  place  for  at  least  two  weeks,  and  probably  much  longer. 
The  remaining  nut  had  worked  loose  after  the  upper  one  had  gone, 
and  had  been  screwed  down  by  Costello.  The  jar  of  the  machinery 
tended  to  work  the  nut  loose,  and  it  was  probably  due  to  this  cause 
that  it  worked  off  from  the  bolt  and  allowed  it  to  come  out  of  the 
lever.  Appellant  had  a  machinist,  Carey,  whose  duty  it  was  to  look 
after  the  machinery  and  do  the  repairing.  He  was  a  witness  for 
appellant,  and  testified  that  it  was  his  duty  to  go  around  and  see  if 
anything  was  out  of  order,  and  if  so,  to  repair  it.  To  the  same 
effect  was  the  testimony  of  Apsey,  the  superintendent.  Appellee 
denied  that  he  had  any  notice  of  the  defects  of  the  machinery,  or 
knew  of  the  loss  of  the  lock-nut.  While  appellee  and  another 
workman,  Abrahamson,  were  in  one  of  the  mixing  pans,  in  the  line 
of  their  duty,  shoveling  out  clay,  the  eye-bolt  came  out  of  the  lever 
which  controlled  the  wheels  in  that  pan,  allowing  the  lever  to  fly  up 
and  throw  the  machinery  into  gear,  whereby  the  wheels  were  started 
and  appellee  was  seriously  injured.*'  •  «  ♦  See  also  45  111. 
App.  411. 
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Machinist  injured  by  buzz  saw, 

WiLLARD  V,  SwANSEN,  126III.  381  (1888),  was  an  action  by  Swanscii^ 
a  machinist  employed  in  Willard's  shop,  for  injuries  sustained  by 
his  hand  and  fingers  being  caught  by  a  buzz  saw.  Judgment  of 
Appellate  Court  for  the  First  District,  affirming  judgment  of 
Superior  Court  of  Cook  county,  for  plaintiff,  was  affirmed, 

supping  on  factory  floor  and  injured  by  machinery. 

In  Weber  Wagon  Company  v,  Kehl,  139  111.  644  (1892),  employee 
slipping  on  smooth  floor  of  wagon  factory  and  striking  against 
machinery  wherieby  his  hand  was  cut  off,  judgment  for  plaintiff  for 
$2,500  in  the  Circuit  Court  of  Cook  county,  which  was  affirmed  by 
the  Appellate  Court  for  the  First  District,  was  affirmed, 

CARPENTER  INJURED  BY  FALL  OF  SCAFFOLD  —  DE- 
FECTIVE APPLIANCE  —  LIABILITY  OF  MASTER.  —  In 
GOLDIE  ET  AL.  V.  WERNER,  151  III.  551  (/««^,  7cPp^),  appeal 
from  judgment  of  Appellate  Court  for  the  First  District  (50  111.  App. 
297),  affirming  judgment  for  plaintiff  for  $7,500  in  the  Superior 
Court  of  Cook  county,  judgment  for  plaintiff  was  affirmed.  The 
case  is  stated  in  the  opinion  by  Baker,  J.,  as  follows: 

'*  This  was  an  action  on  the  case  brought  by  Werner,  appellee, 
against  Goldie  et  al,^  appellants,  to  recover  damages  for  personal 
injuries.  The  result  of  the  jury  trial  was  a  verdict  in  favor  of  the 
plaintiff  below,  awarding  $20,000  damages;  but  a  remittitur  of 
$12,500  being  entered  by  said  plaintiff,  the  Superior  Court  of  Cook 
county  overruled  the  motion  for  a  new  trial,  and  rendered  judgment 
in  favor  of  said  plaintiff,  and  against  the  defendants  below,  for 
$7,500  damages.  The  judgment  was  affirmed  in  the  Appellate  Court, 
and  a  further  a])peal  brought  the  case  here. 

"  The  declaration  alleges,  in  substance,  that  plaintiff  was  in  the 
employ  of  defendants  as  a  carpenter  in  the  erection  of  a  certain 
building,  and  in  performance  of  his  duties  as  such  carpenter,  and 
by  the  direction  of  the  foreman  and  servants  of  defendants,  was 
required  to  go  upon  a  certain  scaffold  made  of  wood,  and  it  became 
the  duty  of  defendants  to  furnish  a  strong  and  substantial  scaffold 
which  should  not  break  or  fall, -but  defendants  negligently  per- 
mitted the  scaffold  to  remain  in  a  bad  and  unsafe  condition,  in  that 
the  same  was  constructed  so  poorly  and  defectively  that  it  became 
dangerous.  It  became  necessary  to  carry  a  large  piece  of  timber 
to  a  place  designated  by  the  foreman,  and  plaintiff,  while  assisting^ 
in  carrying  said  timber  over  and  upon  said  scaffold,  with  all  due 
care,  and  without  any  knowledge  as  to  the  insufficiency  of  said 
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scafifolding,  the  scaffolding  gave  way,  whereby  plaintifif  fell  and  was- 
injured.  At  the  time  of  the  accident,  Werner,  the  plaintiff,  was 
forty-three  years  of  age,  and  the  injuries  he  received  were  of  a 
horrible  character,  and  have  permanently  disabled  him  from  the 
performance  of  any  physical  labor;  and  from  his  present  condition 
there  will  never  be  any  improvement."     ♦    ♦    ♦ 

After  stating  the  assignments  of  error  the  court  said: 
"  The  rule  of  law  in  respect  to  the  burden  of  proof  that  it  imposed 
upon  a  servant  in  a  suit  against  his  master,  for  injuries  resulting 
from  defective  machinery,  etc.,  is  stated  in  Wood*s  Master  and 
Servant,  §  414:  'The  servant,  in  order  to  recover  for  defects  in 
the  appliances  of  the  business,  is  called  upon  to  establish  three 
propositions:  i.  That  the  appliance  was  defective;  2.  That  the 
master  bad  notice  thereof,  or  knowledge,  or  ought  to  have  had; 
3.  That  the  servant  did  not  know  of  the  defect,  and  had  not  equal 
means  of  knowing  with  the  master.'* 

"  In  order  to  apply  this  law  to  the  pending  litigation,  it  is  neces- 
sary to  state  certain  facts  that  are  conceded,  and  not  in  controversy. 
The  accident  occurred  during  the  construction  of  the  Masonic 
Temple,  at  the  corner  of  Randolph  and  State  streets,  in  the  city  of 
Chicago,  and  at  the  time  of  the  accident  but  little  work  had  been 
done  other  than  digging  the  basement.  The  basement  was  some 
eighteen  or  twenty  feet  deep,  below  the  level  of  the  sidewalks. 
The  defendants,  building  contractors,  had  the  contract  for  putting 
a  temporary  board  roof  over  the  basement,  for  the  masons  to  work 
under  in  the  basement.  That  roof  was  not  yet  in  place,  and  \L  was 
requisite,  in  order  to  construct  the  roof,  that  certain  girders  that 
were  intended  to  support  the  roof  should  be  put  in  place,  and  said 
girders  were  9x12  inches,  and  about  sixteen  feet  long,  and  quite 
heavy.  The  scaffold,  out  of  which  this  litigation  arises,  was  beings 
erected  on  the  morning  of  the  accident,  and  for  a  temporary  object, 
simply  and  solely  for  the  purpose  of  carrying  across  it  one  of  the 
wooden  girders,  and  as  soon  as  the  wooden  girder  was  across  and 
in  the  place  where  it  was  wanted,  the  scaffold  was  intended  to  be 
torn  down,  and  a  scaffold  be  put  up  a  little  further  along,  where 
the  next  girder  was  to  come,  and  so  on,  seriatim^  until  all  the  girders 
were  in  the  places  where  they  were  wanted.  The  scaffold  was  built 
by  nailing  a  plank  across  between  two  upright  posts,  about  the 
height  of  the  sidewalk  or  street,  and  then  running  joists  from  that 
plank  and  resting  them  on  the  sidewalk  or  a  stone  wall,  which  was 
about  level  with  the  street,  and  then  putting  loose  planks  on  top  of 
the  joists.  When  the  scaffold  was  finished,  and  at  the  time  the 
accident  occurred,  the  plaintiff  and  some  six  or  nine  other  men 
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were  carrying  one  of  the  girders  across  the  scaffold  to  put  it  in 
place,  when  one  of  the  joists  supporting  the  planks  of  the  scaffold 
turned  over  and  broke,  which  caused  the  planks  resting  upon  said 
joist  to  break,  and  plaintiff  was  precipitated  from  the  scaffold  to 
the  basement  beneath,  falling  upon  some  timber  in  the  basement, 
and  the  girder  falling  upon  him. 

*'  The  evidence  Yor  the  plaintiff  was  that  the  joist  that  broke  was 
defective,  that  it  had  a  knot  in  it  at  the  east  end  of  the  joist,  about  . 
five  inches  long  across  the  joist,  and  that  it  was  broken,  as  one 
witness  says,  '  right  in  the  knot,'  or,  as  another  expresses  it,  *  right 
near  the  knot,*  and  there  is  expert  evidence  that  '  the  knot  made  a 
very  weak  point  *  in  the  joist.  Witnesses  for  plaintiff  also  testified 
that  the  joist  was  set  up  on  an  edge,  and  ran  north  and  south;  that 
the  south  end  of  the  joist  rested  on  the  south  wall,  and  the  north 
end  rested  upon  a  brace;  that  it  was  not  braced  up  in  any  way,  but 
was  just  set  upon  edge;  that  it  was  not  fastened  or  nailed  to  the 
post  on  the  inside,  not  braced  with  anything,  or  nailed  in  any  way. 
And  an  expert  witness  testified  that  if  the  joist  had  been  fastened 
it  would  not  have  broken. 

•*  To  revert,  now,  to  the  three  propositions  that  the  servant  must 
prima  facie  establish,  or  offer  evidence  tending  to  prove,  in  order 
to  entitle  him  to  go  to  the  jury. 

**  We  think  there  can  be  no  question  but  that  he  proved,  at  least 
prima  facie^  and  we  are  inclined  to  think  conclusively,  that  the 
scaffold  was  defective,  and  not  reasonably  safe. 

'*  The  second  proposition  is,  that  he  must  introduce  evidence 
tending  to  show  that  the  master  had  notice  of  the  defect,  or  knowl- 
edge, or  ought  to  have  had.  Plaintiff  did  not  comply  with  this 
requirement  of  the  law,  unless  it  be  that  he  produced  testimony 
tending  to  prove  that  one  Joseph  Schwartz  was  a  foreman  for 
defendants  in  the  construction  of  the  scaffold  and  roof,  and  plain- 
tiff, an  employee  in  such  work,  subject  to  his  orders,  and  under  his 
control  and  direction;  and  also  introduced  testimony  tending  to 
prove  that  said  Schwartz  had  knowledge,  or  ought  to  have  had,  of 
the  defect  or  defects  in  the  scaffold."     ♦     *    ♦ 

After  discussing  the  evidence  on  this  point  the  court  said: 
**  We  assume  that  the  evidence  tended,  or  fairly  tended,  to  establish 
that  Schwartz  was  a  foreman  and  vice-principal  of  the  defendants. 
But,  even  if  he  was  the  direct  representative  of  defendants,  yet, 
unless  he  had  notice  or  knowledge  of  the  defect  or  defects  in 
the  scaffold,  or  ought  to  have  had  such  knowledge,  the  fact  of  his 
being  such  foreman  would  avail  plaintiff  nothing."      *    *    ♦ 

After  further  reviewing  the  evidence,  the  court  said:  '*  So«  we  are 
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forced  to  the  conclusion  that,  so  far  as  the  requirement  that  the  evi- 
dence must  tend  to  prove  that  the  master  had  notice  of  the  defect,  or 
knowledge  of  it,  or  ought  to  have  had  such  knowledge,  is  concerned, 
the  plaintiff  was  entitled  to  have  his  case  go  to  the  jury."    *    ♦    * 

Continuing,  the  court  said:  "The  question  whether  the  negli- 
gence of  the  foreman  in  this  case  was,  under  the  circumstances  of 
the  case,  the  negligence  of  a  fellow-servant,  or  the  negligence  of  a 
master  of  whom  the  foreman  was  the  direct  representative,  was  a 
question  of  fact  for  the  jury."     *    ♦    ♦ 

'*  It  is  further  required  of  a  servant  that,  in  order  to  make  out  a 
case  against  his  master,  he  should  prove  that  he  did  not  know  of 
the  defect,  and  had  not  equal  means  of  knowledge  with  the  master." 
*  *  *  Reviewing  the  testimony  on  this  point  the  court  said: 
**  This  testimony  most  assuredly  tends  to  prove  not  only  that  plain- 
tiff did  not  know  of  the  defects,  but  that  he  had  not  means  of 
knowing  equal  to  those  afforded  to  Schwartz,  the  direct  representa- 
tive of  defendants."  ♦  *  ♦  Judgment  for  plaintiff  affirmed. 
(Walker  &  Eddy,  appeared  for  appellants;  Case,  Hog  an  &  Case, 
and  Seth  F.  Crews,  for  appellee.) 

EMPLOYEE  OVERCOME  BY  NOXIOUS  GAS  FALLING 
AND  FATALLY  INJURED.  —CITIZENS'  GAS  LIGHT&  HEAT- 
ING COMPANY  V.  O'BRIEN,  ii8  111.  174  (1886),  was  an  action  on 
the  case  brought  by  Nora  O'Brien,  in  the  McLean  Circuit  Court, 
against  the  defendant  company,  to  recover  damages  for  alleged 
negligence  causing  the  death  of  Patrick  O'Brien,  her  late  husband. 
There  were  two  trials  in  the  Circuit  Court,  the  verdict  and  judgment 
in  the  first  being  for  plaintiff  for  $5,000,  and  in  the  second  for 
♦3»Soo.  The  first  was  reversed  for  an  erroneous  ruling  of  the  trial 
court,  and  the  second  was  affirmed  by  the  Appellate  Court  for  the 
Third  District,  from  which  defendant  appealed.  15  Bradw.  (111. 
App.)  400.  The  evidence  tended  to  show  that  before  and  at  the 
time  of  O'Brien's  death  he  was  in  the  employ  of  defendant,  as  a 
laborer,  and  was  subject  to  the  orders  and  directions  of  George  6. 
Barns,  superintendent  of  defendant's  gas  works;  that  immediately 
before  the  accident  causing  his  death,  O'Brien  was  ordered  by 
Burns  to  remove  some  boards  from  the  upper  part  of  the  building, 
which  were  in  danger  of  taking  fire;  that  in  obedience  to  this 
order,  O'Brien  ascended  a  ladder  resting  against  and  extending  a 
short  distance  above  the  condenser,  from  the  top  of  which  he 
caught  hold  of  some  iron  girders,  and  swung  himself  up  to  where 
the  boards  were;  that  he  remained  there  but  for  a  few  moments 
when,  seeming  to  be  strangely  affected,  he  started  to  return,  and  in 
Vol.  XIV  — 19 
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doing  so,  fell  to  the  floor  below,  resulting  in  serious  injuries,  from 
which  he  died  in  a  few  hours.  The  declaration  also  charged  that 
the  fall  of  the  deceased  was  caused  by  inhaling  poisonous  gases 
negligently  permitted  to  escape  by  defendant.  The  defense  was 
that  it  was  a  mere  accidental  fall.  After  reviewing  the  facts  the 
Supreme  Court  affirmed  the  judgment. 

Falling  object  —  Employee  burned  by  heated  sand. 

In  Cribben  et  al.  v.  Callaghan,  156  111.  549  (1895),  employee 
injured  by  the  falling  of  the  roof  of  a  ladle  oven  attached  to  factory 
of  defendants,  whereby  he  was  burned  by  a  quantity  of  heated  sand, 
judgment  of  the  Appellate  Court  for  the  First  District  affirming 
judgment  for  plaintiff  in  the  Circuit  Court  of  Cook  county,  was 
affirmed.     Affirming  57  111.  App.  544. 

Falling  into  vat  of  hot  grease. 

In  Hess  et  al.  v.  Rosenthal,  Adm'r,  160  111.  621  (1896), 
employee  killed  by  falling  into  a  vat  containing  hot  grease  in 
defendant's  slaughter  house,  judgment  of  Appellate  Court  for  First 
District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of 
Cook  county  for  $5,000,  was  affirmed.     Affirming  55  III.  App.  324. 

Employee  injured  by  elevator  —  Contributory  negligence. 

In  Block  v.  Swift  &  Co.,  161  III.  107  (1896),  employee  caught 
between  elevator  and  floor  in  defendant's  building  and  his  leg 
injured,  judgment  for  defendant  in  the  Circuit  Court  of  Cook  county, 
which  was  affirmed  by  the  Appellate  Court  for  the  First  District 
(58  111.  App.  354),  was  affirmed.  It  appeared  that  plaintiff  tried  to 
get  on  the  elevator  when  his  duties  did  not  require  him  so  to  do, 
and  there  was  no  evidence  of  negligence  on  the  part  of  the  elevator 
operator. 
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THE  PULLMAN  PALACE  CAR  COMPANY  V. 

LAACK. 

Supreme  Caurt^  Illinois^  October^  i8p2, 

[Reported  in  143  111.  242.] 

EMPLOYEE  INJURED  BY  BURNING  OIL  — ATTEMPT  TO  PREVENT 
EXPLOSION  — FAILURE  TO  PROVIDE  PROPER  APPLIANCES- 
QUESTION  FOR  JURY.  —  la  an  action  to  recover  damages  for  injuries 
sustained  by  plaintiff,  an  employee  in  defendant's  brick  kilns,  caused  by 
burning  oil  spreading  from  the  feed  pipe  of  an  oil  tank  and  flowing  over 
plaiotifi,  saturating  his  clothing  and  catching  fire,  the  accident  arising  from 
the  attempt  of  plaintiff  to  disconnect  the  tank  from  the  supply  pipe  and  get 
it  away  from  the  oil  which  was  on  fire  in  order  to  prevent  an  explosion,  the 
negligence  charged  being  failure  of  defendant  to  provide  safe  appliances, 
etc.,  it  was  held  that  the  case  was  properly  for  the  jury,  and  although  the 
case  was  extremely  close  upon  its  facts,  judgment  for  plaintiff  was  affirmed. 

NEGLIGENCE  —  QUESTION  OF  FACT.  —  The  questions  of  negligence  of  the 
master  and  contributory  negligence  of  the  servant,  are  questions  of  fact  to 
be  determined  from  the  evidence. 

FELLOW-SERVANTS  — QUESTION  FOR  JURY.  — Who  are  fellow-servants 
is  a  question  of  fact  for  the  jury. 

CHANGE  OF  APPLIANCE  —  NOTICE.  —  Notice  of  a  change  of  appliance  to 
defendant's  foieman,  or  to  others  who  might  be  regarded  as  fellow-servants 
of  plaintiff,  was  not  notice  to  plaintiff. 

EXTRA-HAZARDS  —  DUTY  OF  MASTER  TO  WARN  SERVANTS  —  DUTY 
CANNOT  BE  DELEGATED.  —  If,  by  reason  of  the  omission  of  defendant 
to  supply  the  usual  and  ordinary  means  to  prevent  accident,  the  hazard  to 
its  servants  was  increased,  and  the  change  in  appliances  was  not  known  to 
the  servants,  or  so  open  and  visible  that  they,  by  the  exercise  of  ordinary 
care,  would  see  and  know  of  it,  the  legal  duty  rested  upon  the  master  to 
notify  them  of  the  increased  danger  to  which  they  were  thereby  exposed 
and  it  being  a  duty  owed  by  the  master  to  the  servant,  it  could  not  delegate 
that  duty  to  another,  even  though  a  fellow-servant  of  the  plaintiff,  and 
absolve  itself  from  liability  resulting  in  consequence  of  the  failure  to  com- 
municate knowledge  to  plaintiff  of  the  increased  hazard. 

MASTER  AND  SERVANT  —  DUTIES  AND  LIABILITIES  —  ASSUMP- 
TION OF  RISK.  —  The  law  of  master  and  servant,  and  the  duties  of  each 
arising  out  of  the  relationship,  fully  discussed  in  the  opinion,  with  citation 
of  numerous  authorities. 

AGENT  OF  MASTER  —  LIABILITY  OF  MASTER.  —  In  the  discharge  of  the 
dnty  resting  upon  and  owing  by  the  master  to  the  servant,  the  acts  of  the 
person  authorized  by  the  master  to  perform  the  duty  are  the  acts  of  the 
master.  The  liability  of  the  master  does  not  depend  upon  who  performs 
the  duty  but  upon  the  existence  of  the  duty  itself,  which  the  master  must 
perform,  and  he  cannot,  by  delegating  it  to  another,  absolve  himself  from 
liability  for  its  nonperformance. 
ATTEMPT  TO  SAVE  PROPERTY  — CONTRIBUTORY  NEGLIGENCE.— 
Where  a  servant  is  injured  while  attempting  to  save  his  master's  property 
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from  destruction,  and  in  such  attempt  performs  his  duty  as  reasonable  and 
prudent  men  would  do,  under  the  circumstances,  he  will  not  be  held  guilty 
of  negligence  because  some  unforeseen  cause  intervened  which,  concurring 
with  the  master's  negligence,  produced  the  injury,  which  reasonable  and 
prudent  foresight  could  not  have  anticipated. 

PROXIMATE  CAUSE.  —  The  rules  governing  the  question  of  proximate  cause, 
fully  treated  in  the  opinion,  with  numerous  authorities  on  the  same. 

SAME.  —  If  the  negligence  of  a  defendant  puts  in  motion  the  destructive 
agency,  and  the  result  is  directly  attributable  thereto,  and  there  is  no  inter- 
vention of  a  new  force  or  power  of  itself  sufficient  to  stand  as  the  cause  of 
the  mischief,  the  negligence  of  the  defendant  must  be  considered  as  the 
proximate  cause  of  the  injury,  if  it  could  be  foreseen,  by  the  exercise  of 
ordinary  care,  that  injury  might  or  could  result  from  the  negligence. 

SAME.  —  An  intervening  sufficient  cause  is  a  new  and  independent  force, 
which  breaks  the  causal  conned  ion  between  the  original  wrong  and  the 
injury,  and  it  becomes  the  direct  and  immediate  —  that  is,  the  proximate 
—  cause  of  the  injury.  The  test  is,  was  it  a  new  and  independent  force, 
acting  in  and  of  itself  in  causing  the  injury,  and  superseding  the  original 
wrong,  so  as  to  make  ii  remote  in  the  chain  of  causation. 

NEGLIGENCE  OF  MASTER  AND  FELLOW-SERVANT  — LIABILITY. — 
Although  the  servant  impliedly  agrees  that  the  master  shall  not  be  liable 
for  the  negligence  of  fellow-servants,  he  does  not  agree  to  take  any  risk  or 
waive  any  liability  of  the  master  for  his  own  negligence,  and  the  servant 
may  recover  although  the  injury  is  the  combined  effect  of  the  negligence  of 
the  master  and  fellow-servant.  Where  the  negligence  of  two  is,  in  com- 
bination, the  proximate  cause  of  an  injury,  either  or  both  may  be  held 
responsible  for  the  consequences  resulting  from  their  combined  negligence. 

SAME.  —  Where  the  negligence  of  the  master  is  combined  with  the  negligence 
of  a  fellow-servant  in  producing  the  injurious  result,  and  neither  is  the 
efficient  cause  alone,  the  master  as  well  as  the  fellow-servant  is  liable. 

Appeal  from  the  Appellate  Court  for  the  First  District  (44 
111.  App.  34V,  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county.   Judgment  for  plaintiff  iox  %^^ooo  affirmed, 

"  This  was  an  action  on  the  case,  by  appellee,  against  appel- 
lant, to  recover  for  a  personal  injury  alleged  to  have  been  received 
through  the  negligence  of  appellant.  For  several  years  before 
the  accident  appellant  had  been  engaged  in  burning  brick,  and 
appellee  worked  as  its  servant  in  that  business.  In  1887  appel- 
lant commenced  burning  brick  with  crude  oil  for  fuel,  and  appellee, 
before  his  injury,  had  assisted  in  burning  several  kilns  of  brick 
by  the  new  method.  In  May,  1888,  shortly  after  the  kiln  was 
fired,  the  injury  occurred.  The  kiln  then  being  burned  was 
seventy  or  eighty  feet  long  and  about  thirty  feet  wide.  There 
were  eighteen  or  twenty  arches  running  through  from  side  to 
side.  Around  the  kiln,  a  little  way  from  it  near  the  ground,  two 
pipes  were  laid  side  by  side,  each  about  two  inches  in  diameter. 
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One  of  these  pipes  carried  steam  and  the  other  oil  for  fuel. 
Opposite  the  end  of  each  arch  two  short  pipes,  three-quarters  of 
an  inch  in  diameter,  extended  toward  the  arch,  one  connected 
with  the  oil  pipe  and  the  other  with  the  steam  pipe.  The  short 
steam  pipe  was  about  two  feet  and  a  half  long,  the  small  oil  pipe 
perhaps  a  foot  long.  On  the  end  of  the  steam  pipe,  at  each 
arch,  was  placed  what  was  known  as  the  "  burner."  In  the  small 
oil  pipes  there  was  a  check  valve  or  stop-cock,  near  the  main 
oil  pipe,  and  the  connection  was  made  between  this  pipe  and  the 
burner  by  a  rubber  tube  connecting  the  short  pipe  with  the 
burner.  The  purpose  for  which  the  rubber  was  used  was  to 
permit  expansion  and  contraction  of  the  small  steam  pipe  —  in 
other  words,  so  as  to  make  the  pipe  containing  the  oil  flexible. 
The  burner  was  by  this  means  extended,  not  into,  but  as  near, 
the  arch  as  possible,  and  the  oil  injected  into  the  arch  by  the 
action  of  the  steam  through  the  burner.  On  the  side  track, 
twenty  feet  or  more  away  from  the  kiln,  common  railroad  oil 
tanks  were  run  on  their  trucks,  and  the  oil  carried  therefrom  by 
means  of  a  two-inch  pipe,  and  emptied  into  the  oil  pipe  sur- 
rounding the  kiln.  Prior  to  the  time  of  the  accident  but  one 
tank  had  been  used  at  a  time,  and  the  supply  pipe  from  the  tank 
was  fitted  with  a  check  valve  near  its  entrance  into  the  feed  pipe 
or  the  pipe  encircling  the  kiln.  Each  of  the  small  pipes  extend- 
ing from  the  steam  and  feed  pipes  was  supplied  with  a  stop-cock 
near  the  feed  pipe,  so  that  both  steam  and  oil  could  be  shut  off 
from  any  individual  burner.  There  was  also  a  check  valve  on 
the  tank,  by  closing  which  the  flow  of  oil  from  the  tank  could  be 
shut  off.  This  valve  was  so  arranged  that  it  could  not  be  turned 
by  hand,  but  necessarily  required  the  use  of  a  wrench  or  tongs. 
"  In  the  afternoon  before  the  accident,  the  kiln  being  in  con- 
dition to  fire,  Williams,  the  kiln  foreman,  was  ordered  by  appel- 
lant, through  its  suprintendent,  to  cut  the  feed  pipe  in  the 
middle  of  the  kiln  on  each  side,  and  stop  the  ends,  which  was 
done.  Prior  to  this  there  had  been  in  use  what  was  known  as 
the  '  Brown  burner.'  They  were  directed  to  attach  the  Brown 
burner  to  one-half  of  the  feed  pipe,  or  the  pipe  encircling  one-half 
of  the  kiln,  which  appellee  and  the  gang  of  men  with  him,  under 
the  direction  of  the  steam-fitter  of  the  appellant,  did.  By  the 
cutting  of  the  oil  pipe  the  circulation  of  oil  around  the  kiln  was 
impossible,  and  to  supply  the  other  end,  another  tank  was  run 
upon  the  side-track,  and  attached,  by  a  new  supply  pipe,  with 
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the  other  half  of  the  feed  pipe,  so  as  to  furnish  oil  to  run  the 
other  burners  to  be  thereto  attached.     The  purpose  was  to  test 
the  relative  merits  of  the  Brown  burner  and  another,  called  the 
*  Cannon    burner,*   to  see    which   would  consume    the  greater 
amount  of  oil  in  producing  the  requisite  continued  heat.     The 
attachment  between  the  additional  tank  and  the  pipe  surrounding 
the  half  of  the  kiln  at  which  the  Cannon  burners  were  to  be 
tested,  including  putting  on  the  burners,  was  made  by  '  Mr. 
Cannon  and  his  men,'  possibly  assisted  by  Mr.  Williams,  kiln 
foreman,   and    perhaps  other  fellow-workmen  about   the   kiln. 
Cannon  had  been  a  gas-fitter,  and  was  familiar  with  the  work, 
but  neither  he  nor  the  men  under  him  were  in  the  employ  of 
appellant.     In  making  connection  between  the  tank  and  the  feed 
pipe  encircling  the  half  of  the  kiln  at  which  the  Cannon  burners 
were  put,  no  stop-cock  or  valve*  was  put  in  where  the  supply 
pipe  from  the  tank  joined  the  feed  pipe,  so  that  the  oil  running 
to  the  Cannon  burners  could  be  shut  off  only  at  two  points  —  at 
the  tank,  and  at  the  small  stop-cocks  where  the  small  burner 
pipes  joined  the  feed  pipe.     At  the  other  end  the  supply  pipe 
formerly  in  use  was  put  in,  which  was  supplied  with  the  check 
valve  near  the  feed  pipe.     This  arrangement  of  the  pipe  to  which 
the  Cannon  burners  were  attached  was  made  by  Cannon,  and, 
as  before  said,  possibly  with  the  knowledge  of  the  foreman,  but 
appellee,  nor  the  gang  of  men  with  whom  he  worked,  had  notice 
that  the  stop-cock  at  the  joining  of  the  supply  and  feed  pipes 
had  been  omitted.     The  rubber  pipe  leading  to  the  burner,  from 
the  heat  and  action  of  the  oil,  was  soon  destroyed,  and  would 
break  or  crack  off,  permitting  the  oil   to   escape,  and  the  oil 
being  highly  inflammable,  would  catch  fire  from  the  heat  of  the 
arch  and  prevent  the  closing  of  the  small  check  valve  in  the  pipe 
leading  to  the  burner,  and  in  such  case  the  stop-cock  at  the 
junction  of  the  supply  and  feed  pipes  had  always  been  used,  and 
by  shutting  off  the  oil  there  a  conflagration  was  prevented.     This 
condition  of  things  was  known  to  appellant,  and  it  had  supplied 
rubber  tubing  in  considerable  quantities  to  take  the  place  of  such 
as  might  be  destroyed  in  that  way.     It  is  shown  that  the  break- 
ing of  the  rubber  and  escape  of  the  oil  was  frequent,  the  rubber 
lasting  sometimes  during  the  burning  of  a  kiln  and  sometimes  not. 
"  The  kiln  was  fired  in  the  evening.     Appellee,  and  the  gang 
of  men  under  him,  were  in  charge  of  the  end  of  the  kiln  to  which 
the  old  or  Brown  burners  were  fixed,  and  Williams  and  another 


Master  and  Servant.  295 

shift  of  men  in  charge  of  the  other  end  until  about  twelve  o'clock, 
midnight,  when  Williams  and  his  gang  retired  and  appellee  and 
two  helpers  took  charge  of  the  entire  kiln.  About  four  o'clock 
in  the  morning  appellee  was  on  a  ladder  at  the  side  of  the  kiln, 
observing  the  top,  when  a  rubber  hose  connecting  with  one  of 
the  Cannon  burners  burst,  and  the  oil  immediately  took  fire, 
and,  extending,  so  covered  the  small  stop-cock  that  it  was 
impossible  to  close  it.  He  ran  immediately  to  the  place  where 
the  supply  pipes  joined  the  feed  pipe,  expecting  to  find  the 
stop-cock  where  it  had  always  previously  been  found,  but  found 
none.  He  called  to  the  other  employees,  and  went  himself  about 
two  hundred  feet  and  turned  in  the  fire  alarm,  and  immediately 
returned  to  the  end  of  th'e  kiln  where  the  fire  was  spreading. 
The  fire  was  spreading  rapidly,  was  very  hot,  and  fearing  an 
explosion  of  the  oil  in  the  tank,  appellee  determined  to  discon- 
nect the  tank  from  the  supply  pipe  and  get  it  away  from  the 
fire.  For  this  purpose  he  directed  one  of  the  men  to  shut  off 
the  tank  —  that  is,  to  close  the  valve  between  the  tank  and  the 
supply  pipe.  One  of  the  men  went  on  to  the  tank  for  that  pur- 
pose, and  again  got  off.  Appellee  inquired  if  the  valve  had  been 
closed,  and  one  of  the  men  replied  that  it  had.  He  again 
inquired,  and  upon  being  assured  that  it  had  been  closed,  he 
went  under  the  tank  and  disconnected  the  feed  pipe  from  the 
tank,  when  the  oil  from  the  tank  flowed  over  him  and  saturated 
his  clothing,  which  instantly  caught  fire  from  the  burning  oil 
spreading  from  the  feed  pipe.  Appellee  was  seriously  injured. 
It  appears  that  the  man  who  went  upon  the  tank  to  close  the 
valve  endeavored  to  do  so  with  his  hands.  Finding  that  impos- 
sible, he  ran  to  get  a  wrench,  but  upon  his  return  the  flames  were 
sweeping  over  the  tank  and  drove  him  away. 

*'  The  negligence  charged  in  the  declaration,  in  the  first  count, 
was  the  neglect  of  appellant  to  furnish  proper  and  safe  connec- 
tions between  the  tank  and  the  brick  kiln,  and  that  the  appellant 
negligently  and  improperly  provided  and  used  a  connection  made 
of  rubber,  which  was  unsuitable  and  improper  for  such  purposes: 
that  the  rubber  became  heated  and  cracked  and  broke,  permitting 
the  oil  to  escape,  which  took  fire,  etc.  The  second  count  alleged 
the  use  of  crude  oil  was  dangerous  and  hazardous;  that  plaintiff 
was  in  appellant's  employ  as  assistant  to  the  foreman,  and  his 
employment  necessarily  brought  him  near  to  the  tanks,  kilns, 
etc.,  and  it  became  and  was  the  duty  of  appellant  to  exercise  a 
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high  degree  of  care  and  diligence  in  providing  proper  and  safe 
appliances  around  the  brick  kiln  and.  oil  tank,  and  proper  con- 
nections, etc.,  and  also  to  provide  a  safety  check,  or  some  suit- 
able device,  to  stop  the  flow  of  oil  in  case  of  accident,  etc.,  so  as 
to  insure  the  safety  of  its  employees;  yet  appellant  did  not  do 
so,  but  carelessly,  negligently  and  improperly  provided  a  con- 
nection  made  of  rubber,  which^  on  becoming  heated,  vulcanized 
and  broke,  and  the  oil  thereby  escaped,  and  not  having  provided 
suitable  and  proper  appliances  by  which  the  flow  of  oil  could  be 
checked,  the  flames  from  the  kiln  communicated  with  the  oil, 
resulting,  etc. 

"  After  the  plaintiff  rested  his  case  the  defendant  moved  the 
court  to  direct  the  verdict  for  it,  which  the  court  denied.  At 
the  close  of  the  case  defendant  asked  the  court  to  instruct  the 
jury  that  the  evidence  did  not  sustain  the  plaintiff's  cause  of 
action,  and  to  return  a  verdict  for  the  defendant,  which  was  also 
refused.  The  jury  found  for  appellee,  and  assessed  his  damage 
at  $4,000.  The  judgment  thereon  was  affirmed  by  the  Appellate 
Court,  and  the  case  is  brought  here  by  the  further  appeal  of  the 
defendant  below.'* 

J.  S.  RUNNELLS  and  WILLIAM  BuRRY,  for  appellant. 

Edmund  Furthmann,  for  appellee. 

Shope^  J.  —  At  the  close  of  appellee's  case  in  chief,  appellant 
moved  the  court  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant,  and  this  being  denied,  again,  at  the  close  of  the  case^ 
asked  and  the  court  refused  an  instruction  directing  the  jury  to 
find  for  the  defendant.  This  ruling  of  the  court  is  assigned  as 
error,  and  forms  the  chief  ground  of  complaint  in  this  court. 

If  there  is  in  the  record  evidence  upon  which  a  verdict  for 
plaintiff  may  be  sustained,  the  court  committed  no  error  in  not 
taking  the  case  from  the  jury.  It  is  only  where  the  evidence, 
with  all  fair  and  legitimate  inferences  therefrom,  is  so  insufficient 
to  sustain  a  verdict  for  the  plaintiff  that  the  court  must  set  it 
aside  if  rendered,  that  the  court  will  be  justified  in  directing  a 
verdict  for  the  defendant.  Simmons  v,  Chicago,  etc.,  R.  Co., 
no  111.  346;  Chicago,  R.  I.  &  P.  R'y  Co.  v.  Lewis,  109  111.  120; 
Goodrich  z;.  Lincoln,  93  111.  360;  Phillips  v.  Dickerson,  85  111.  1 1 ; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Johnsen,  135  111.  641,  11  Am. 
Neg.  Cas.  392;  Purdy  v.  Hall,  134  111.  298.  It  is  immaterial 
upon  which  side  the  evidence  is  introduced;  if  there  is  evidence 
which  fairly  tends  to  support   the  plaintiff's  case  it  must   be 
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submitted  to  the  jury.  If,  therefore,  there  was  any  evidence 
tending  to  sustain  the  issues  in  plaintiff's  behalf,  the  error  is  not 
well  assigned  in  this  court.  The  weight  and  degree  of  credit  to  be 
given  to  evidence  fall  within  the  province  of  the  jury,  and  when 
their  finding  of  fact  has  been  approved  by  the  trial  court  and  its. 
judgment  afHrmed  in  the  Appellate  Court,  the  only  question 
raised  in  this  court  by  an  instruction  seeking  to  take  the  case 
from  the  jury  is,  was  there  any  evidence  fairly  tending  to  estab- 
lish a  right  of  recovery  by  the  plaintiff.  If  there  was,  the  finding 
of  the  trial  and  appellate  courts  is  conclusive  as  to  its  sufficiency 
to  support  the  verdict. 

It  is,  however,  urged,  that  the  omission  to  put  in  a  stop-cock 
in  the  supply  pipe  was  not  negligence,  even  if  appellant  can  be 
held  responsible  therefor,  and  no  other  act  of  negligence  beings 
averred  or  proved,  the  plaintiff  wholly  failed  to  prove  a  case 
entitling  him  to  recover.  It  is  clear  that  the  fact  that  the  rubber 
used  to  carry  the  oil  from  the  feed  pipe  to.  the  burner  was  liable 
at  any  time  to  open  and  permit  oil  to  escape,  and  that  oil  thus^ 
escaping  was  liable  to  ignite  from  the  arch,  was  known,  not  only 
to  the  persons  engaged  in  burning  the  kiln,  but  to  the  superin- 
tendent and  officers  of  appellant.  It  had  frequently  happened, 
and  it  was  known  that  the  action  of  the  oil  and  heat  upon  the 
rubber  was  such  that  it  was  very  soon  destroyed,  and  would 
crack  open  or  break  of!.  The  company  kept  on  hand  a  large 
supply  of  rubber  to  meet  this  condition.  The  manner  of  con- 
necting the  burner  with  the  feed  pipe  was,  the  feed  pipe  opposite 
the  arches  was  fitted  with  a  short  three-quarter  inch  pipe  extend- 
ing toward  the  arch,  in  which  was  fitted  a  stop-cock.  Over  the 
end  of  this  short  pipe  the  rubber  tubing  was  forced,  and  the 
other  end  in  like  manner  attached  to  the  burner.  The  rubber 
tubing  was  about  eighteen  inches  in  length,  and  when  completed 
it  was  about  thirty  inches  from  the  feed  pipe  to  the  end  of  the 
burner  next  to  the  kiln.  The  effect  of  the  breaking  of  the  rub- 
ber might  be  the  discharge  of  a  stream  of  oil  to  its  full  capacity, 
practically  under  the  stop-cock,  as  the  evidence  tended  to  show 
was  done  by  the  breaking  in  this  case.  The  effect  testified  to- 
would  be  likely  to  occur,  the  oil  being  highly  inflammable,  and, 
igniting,  would  prevent  the  use  of  the  small  stop-cock  to  check 
the  flow  of  oil.  The  evidence  tends  to  show  that,  without 
negligence  on  the  part  of  appellee  or  his  fellow-servants,  it 
became,  for  the  reason  stated,  immediately  impossible  to  stop* 
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the  flow  of  oil  at  that  place ;  that  he  immediately  went  to  the 
supply  pipe,  where  a  stop-cock  had  always  before  been  inserted, 
and  found  none,  and  that  this  was  the  first  notice  he,  or,  so  far 
as  shown,  his  fellow-workmen  then  assisting  him  at  the  kiln,  had 
that  no  valve  had  been  put  in  to  the  supply  pipe. 

But,  it  is  said,  two  ways  of  stopping  the  flow  of  oil  having 
been  provided,  it  was  not  negligence  not  to  supply  the  third. 
The  question  as  to  whether  it  was  or  was  not  negligence  was  a 
•question  of  fact,  which  has  been  found  adversely  to  appellant's 
contention.  The  jury  was  justified  by  the  evidence  in  finding 
that  the  check-valve  in  the  three-quarter  inch  pipe,  as  could 
readily  have  been  foreseen  might  be  the  case,  was  rendered 
immediately  useless  by  the  spread  of  the  burning  oil.  There 
was  evidence  tending  to  show  that  the  valve  on  the  tank  was 
not  relied  upon  in  an  emergency,  as,  when  it  became  necessary  to 
quickly  stop  the  flow  of  oil.  It  was  used  when  the  supply  pipe 
was  to  be  attached  or  disconnected  or  the  car  moved.  It  is 
conceded  that,  from  its  construction,  it  could  not  be  turned  by 
hand.  Counsel  for  appellant  say,  in  speaking  of  it:  *'  It  was 
-evidently  so  arranged  that  it  required  some  kind  of  wrench  to  turn 
it."  No  notice  was  given  appellee,  or  any  of  his  fellow-workmen 
in  the  same  gang  or  shift,  of  the  omission  of  the  stop-cock  from 
the  supply  pipe,  so  as  to  enable  him  or  them  to  have  appliances 
ready  to  shut  off  the  oil  from  the  tank  if  it  became  necessary. 
When  Wagner,  and  others  of  the  fellow>workmen,  were  called 
to  assist  in  moving  the  tank,  he  jumped  upon  it  and  endeavored 
to  turn  the  valve  with  his  hand,  and  found  it  impossible.  He 
went  immediately  for  a  wrench,  but  upon  his  return  was  driven 
away  by  the  flames.  Notice  to  William,  foreman  at  the  kiln, 
or  to  others  who  might  be  regarded  as  fellow-servants  of  appellee^ 
was  not  notice  to  appellee.  If,  by  reason  of  the  omission  to 
supply  the  usual  and  ordinary  means  to  prevent  accident,  the 
hazard  to  its  servants  was  increased,  and  the  change  in  appliances 
Avas  not  known  to  the  servants,  or  so  open  and  visible  that  they, 
by  the  exercise  of  ordinary  care,  would  see  and  know  of  it,  the  legal 
duty  rested  upon  the  master  to  notify  them  of  the  increased 
danger  to  which  they  were  thereby  exposed;  and  it  being  a  duty 
owed  by  the  master  to  the  servant,  it  could  not  delegate  that 
duty  to  another,  even  though  a  fellow-servant  of  appellee,  and 
absolve  itself  from  liability  for  the  injury  resulting  in  consequence 
of  the  failure  to  communicate  knowledge  to  appellee  of  the 


MASTER  AI^D  SERVAI^.  290 

increased  hazard.  Chicago,  etc.,  R.  Co.  v.  Ross,  112  U.  S.  377; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181  (i);  Thompson  on  Neg., 
<)72;  Wharton  on  Neg.,  §  211;  4  Am.  &  Eng.  Ency.  of  Law, 
59,  note  3. 

It  is  also  insisted  that  a  change  in  the  appliances,  by  means  of 
which  it  is  alleged  the  injury  was  caused,  although  not  known  to 
appellee,  having  been  made  by  his  fellow-servants,  the  negli- 
gence, if  any,  was  that  of  his  fellow-servants,  and  he  cannot 
therefore  recover.  This  question,  like  the  preceding,  was  one 
of  fact.  Whether  the  persons  who  put  in  the  appliances  to  which 
the  Cannon  burners  were  attached  were  fellow-servants  of  appellee 
in  performing  that  work,  under  the  rules  defining  who  are  fellow- 
servants,  was  a  question  of  fact.  Indianapolis  &  St.  L.  R.  Co. 
V.  Morgenstem,  106  111.  216;  Chicago  &  N.  W.  R.  Co.  v.  Moranda, 
108  111.  576.  There  is  ample  evidence  from  which  the  jury  might 
have  found  that  they  were  put  in  by  Mr.  Cannon,  and  men  in 
his  employ  (none  of  whom  were  in  the  employ  of  the  appellant), 
under  a  license  from  appellant,  for  the  sole  purpose  of  testing 
the  relative  merits  of  the  two  burners  in  the  consumption  of  oil 
in  producing  the  requisite  heat  to  burn  a  kiln  of  brick.  If  so, 
they  were  not  fellow-servants  of  a  common  master  with  appellee, 
or  engaged  in  the  same  line  of  employment,  or  so  associated 
with  him  as  to  fall  within  the  definition  of  fellow-servants,  as 
held  by  this  court  in  the  foregoing  and  numerous  other  cases. 
Where  the  negligent  act  is  a  direct  result  of  the  exercise  of 
power  conferred  by  the  master,  in  the  performance  of  a  duty 
devolving  by  law  upon  him,  the  master  is  liable.  Chicago  & 
Alton  R.  Co.  V.  May.  108  111.  288;  North  Chicago  Rolling  Mill 
Co.  V.  Johnson,  114  111.  57,  14  Am.  Neg.  Cas.  270,  ante.  If, 
therefore,  it  be  said  that  they  were  fellow-servants  of  appellee, 
or  that  fellow-servants  of  appellee  in  the  work  of  burning  brick 
and  operating  the  appliances  furnished  by  the  master  at  the  kiln 
assisted  in  putting  in  such  appliances,  they  would  not  be  fellow- 
servants  of  appellee  in  respect  of  the  particular  work  done  by  them. 

That  the  master,  although  not  held  to  guarantee  the  absolute 
perfection  and  suitableness  of  the  machinery  and  appliances 
furnished  the  servant,  is,  nevertheless,  bound  to  provide  that 
which  is  safe  and  suitable  for  carrying  on  the  business  in  which 

I.  See  the  Parker  case,  100  Ind.  181,    cases  in  this  volume  of  Am.  Neg.  Cas., 
one  of  the  leading  Indiana  rases,  fully    post, 
reported  and  annotated  with  the  Indiana 
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the  servant  is  engaged,  and  is  held  to  the  employment  of  every 
precaution  which  a  reasonably  prudent  man  would  exercise  under 
like  circumstances,  is  well  established.  Arising  by  implication 
from  the  contract  of  employment,  as  well  as  from  reasons  of 
public  policy  and  natural  justice,  the  duty  rests  upon  the  master 
—  whether  a  corporation  or  a  natural  person  —  not  to  expose  the 
servant,  in  the  discharge  of  his  duty,  to  perils  and  dangers  which 
the  master  may  guard  by  the  exercise  of  reasonable  care.  Penn, 
Co.  V.  Lynch,  90  111.  333;  Fairbank  v.  Haentzchc,  73  111.  236; 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  14  Am.  Neg.  Cas. 
250,  ante.  Hence  the  rule  is,  that  the  master  must,  either  per- 
sonally or  by  his  agent,  if  an  individual,  and  by  its  agents,  if  a 
corporation,  exercise  reasonable  and  proper  care,  taking  into 
consideration  the  nature  of  the  business  and  the  instrumentalities 
employed,  to  provide  and  keep  in  suitable  repair  and  condition 
safe  and  suitable  machinery  and  appliances,  adequately  sufficient 
for  use  by  the  servant  in  and  about  the  business  in  which  they 
are  to  be  used  by  him ;  and  if  a  servant  is  injured  in  consequence 
of  a  neglect  of  such  duty  or  a  negligent  discharge  of  it,  he  being 
in  the  exercise  of  ordinary  care  for  his  own  safety,  the  master  is 
liable.  Cases  supra;  Chicago  &  Alton  R.  Co.  v.  Piatt,  89  111. 
141 ;  CoL,  Chic.  &  Ind.  R.  Co.  v.  Troesch,  68  111,  545;  Calumet 
Iron  &  Steel  Co.  v.  Martin,  115  111.  358,  14  Am.  Neg.  Cas.  258^ 
ante;  Wood  on  Master  and  Servant,  §  326  et  seq.;  Beach  on 
Contrib.  Neg.,  123;  Hough  v.  R.  R.  Co.,  100  U.  S.  213.  It 
necessarily  follows,  that  in  the  discharge  of  the  duty  resting  upon 
and  owing  by  the  master  to  the  servant,  the  acts  of  the  person 
authorized  by  the  master  to  perform  the  duty  are  the  acts  of  the 
master.  The  liability  of  the  master  does  not  depend  upon  who 
performs  the  duty,  but  upon  the  existence  of  the  duty  itself, 
which  the  master  must  perform,  and  he  cannot,  by  delegating 
it  to  another,  absolve  himself  from  liability  for  its  non- 
performance. 

As  a  general  rule,  the  servant  assumes  the  natural  and  ordi- 
nary risks  of  the  business  in  which  he  engages,  and  is  held  to 
impliedly  contract  that  the  master  shall  not  be  liable  for  injuries 
consequent  upon  the  negligence  of  a  fellow-servant,  in  the 
employment  of  whom  the  master  has  exercised  proper  care,  but 
he  does  not  assume  or  contract  to  waive  liability  of  the  master 
for  his  own  negligence,  whether  committed  in  person,  or  by  an 
agent  authorized  by  the  master  to  perform  a  duty  resting  upon 
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him.  In  such  case,  the  master  being  under  contract  duly  to 
perform,  the  servant  may,  without  sufficient  appearing  or  being 
shown  to  put  him  upon  notice  to  the  contrary,  rely  upon  the  due 
and  reasonable  performance  of  the  duty.  The  law  will  not  per- 
mit the  master  to  evade  the  duty  which  it  has  cast  upon  him, 
by  shifting  it  upon  another.  In  this  case,  the  master  licensed 
Cannon,  who  was  in  nowise  connected  with  the  work  which 
appellee  was  employed  to  do,  to  put  in  his  burners.  This 
required  a  new  supply  pipe  connecting  another  tank  of  oil  with 
one-half  of  the  feed  pipe.  It  was  put  in  for  the  convenience  of 
the  master  or  his  licensee,  and  the  master  was  bound  to  see  to 
it  that  it  was  suitable  and  safe,  or  give  notice  to  appellee,  so  that 
he  might  quit  the  employment  if  unwilling  to  assume  the  increased 
risk  occasioned  by  the  insufficient  manner  of  its  construction. 
The  persons  thus  discharging  the  duty  of  the  master  were  vice- 
principals,  and  their  negligence  was  the  negligence  of  the  master. 

But  it  is  said,  also,  that  upon  the  facts  shown,  appellee  was 
guilty  of  such  contributory  negligence  as  to  bar  recovery.  It  is 
urged,  first,  that  it  was  gross  negligence  for  him  to  go  under  the 
tank  and  uncouple  the  supply  pipe,  whereby  the  oil  poured  over 
him ;  and  second,  that  having  been  in  a  place  of  safety  when  he 
went  to  turn  on  the  fire  alarm,  it  was  negligence  for  him  to  return 
to  the  place  of  known  danger. 

In  respect  to  the  first,  it  will  only  be  necessary  to  say,  that 
whether  the  doctrine  of  comparative  negligence,  as  defined  in 
•Galena,  etc.,  R.  Co.  v.  Jacobs,  20  111.  478,  11  Am.  Neg.  Cas. 
389(1),  and  subsequent  cases,  has  still  a  place  in  the  jurisprudence 
of  this  State,  and  whether  the  later  case  of  Calumet  Iron  & 
Steel  Co.  V.  Martin,  115  111.  358,  14  Am.  Neg.  Cas.  258,  ante^ 
and  other  cases  since  decided,  have  not  placed  that  doctrine  upon 

I.  Comparative  negligence,  —  As  was  In  Calumet  Iroa  &  Steel  Co.  v,  Martin, 
pointed  out  in  a  Note  on  Comparative  115  III.  358, 14  Am  Neg.  Cas.  25S,  ante^ 
'Negligence,  contributed  to  2  Am.  Neg.  the  court  held  that  the  doctrine  of  com- 
Cas.  646-647,  the  doctrine  of  compara-  parative  negligence,  as  announced  in 
live  negligence  has  been  abrogated  in  the  earlier  cases,  was  no  longer  the  law 
Illinois.  The  doctrine  seems  to  have  in  Illinois,  and  was  not  to  be  regarded 
^*en  first  announced  in  Galena  &  Chi-  as  a  correct  rule  of  law  applicable  to 
cago  Union  R.  Co.  zf.  Jacobs,  20  111.478,  this  class  of  cases  (action  to  recover 
II  Am.  Neg.  Cas.  389-390,  and  although  damages  for  death  of  person  killed  by 
.;n  subsequent  cases  the  same  was  explosion  of  boiler).  For  a  full  dis- 
qualified and  modified,  it  was  applied  cussion  of  the  doctrine  and  its  abro- 
to  numerous  cases  and  was  the  settled  gatlon  see  the  note  before  referred  to, 
doctrine  of  the  State  from  1858  to  1885.  in  2  Am.  Neg.  Cas.  646-647. 
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a  basis  where  it  has  become  simply  another  form  of  stating  the 
common-law  rule  of  contributory  negligence,  need  not  be  here 
discussed,  for  the  reason  that  it  can  have  no  application  to  cases 
like  this,  where  the  defendant  is  found  to  be  in  the  exercise  of 
ordinary  care.  The  question  was  fairly  submitted  whether  the 
plaintiff  was,  in  uncoupling  the  supply  pipe,  in  the  exercise  of 
ordinary  care  for  his  own  safety,  and  the  jury  have  found  that 
he  was,  upon  ample  evidence  to  sustain  the  finding.  This  is 
conclusive  of  the  question  of  the  right  of  recovery,  if  his  injury 
was  the  result  of  the  defendant's  negligence.  Calumet  Iron  & 
Steel  Co.  V.  Martin,  115  111.  358,  14  Am.  Neg.  Cas.  258,  ante  ; 
Chicago  &  Eastern  111.  R.  Co.  v.  Connor,  30  111.  App.  307; 
Abend  v.  Terre  Haute  &  Ind.  R.  Co.,  in  111.  203,  11  Am.  Neg. 
Cas.  421 ;  Wharton  on  Neg.,  §  334,  et  seq.;  Shearm.  &  Redf.  on 
Neg.,  §§  25,  36,  37. 

In  respect  to  the  second  point,  we  are  referred  to  numerous 
cases  holding  that,  because  of  the  sacredness  with  which  human 
life  is  regarded  by  law,  negligence  will  not  be  attributable  to  him 
who  impulsively  rushes  into  known  danger  to  save  it.     But  that 
rule  does  not  apply  to  one  who  goes  voluntarily  into  such  danger 
to  save  property,  whether  his  own  or  another's.     The  authorities 
are  not  uniform  upon  the  last  proposition,  but  its  determination 
here  is  wholly  unimportant.     When  appellee  returned  from  send- 
'   ing  the  fire  alarm  there  was  nothing,  save  the  possible  explosion 
of  the  oil  tank,  that  menaced  him  with  personal  danger.     He 
undertook  to  move  the  tank  out  of  the  way  of  the  fire,  and 
undoubtedly  would  have  succeeded,  without  injury  to  himself^ 
had  the  valve  upon  the  tank  been  closed  when  he  uncoupled  the 
supply  pipe  from  it.      It  was  his  duty  to  make  all   exertion 
possible,  consistent  with  his  personal  safety,  to  rescue  the  mas- 
ter's property  and  prevent  the  farther  spread  of  the  conflagration. 
He  was  required  to  judge  of  the  danger  from  the  condition  of 
affairs  as  they  then  existed,  and  act  with  promptness  and  as 
prudence  dictated,  and  if,  at  the  time  he  returned  and  endeav- 
ored to  perform  his  duty,  reasonable  and  prudent  men,  under  all 
existing  circumstances,  would  have   apprehended   no   personal 
danger,  he  is  not  to  be  held  guilty  of  negligence  in  returning 
because  some  unforeseen  cause  intervened,  which,   concurring 
with  the  master's  negligence,  produced  the  injury,  which  rea- 
sonable and   prudent   foresight    could    not    have    anticipated. 
Whether  there  was  in  fact  danger  from  explosion  from  the  tank 
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is  unimportant.  It  did  not  explode,  and  the  injury  did  not 
result  from  that  or  from  any  danger  to  appellee's  person,  real  or 
apparent,  that  the  utmost  prudence  could  hasre  resisonably  appre- 
hended when  he  returned  to  the  place  of  injury. 

But  it  is  urged  that,  the  injury  resulting  as  a  consequence  of 
the  negligence  of  a  fellow-servant  in  not  closing  the  valve  upon 
the  tank,  no  recovery  against  appellant  can  be  justified.  It  is 
said,  first,  that  the  negligence  of  the  fellow-servant  intervening 
as  an  efficient  cause  of  the  injury,  the  negligence  of  the  master, 
if  any  is  attributable,  became  the  remote,  and  not  the  proximate, 
cause;  and  second,  that  the  master  not  being  liable  for  injury 
inflicted  in  consequence  of  the  negligence  of  a  fellow-servant,  if 
the  injury  would  not  have  resulted  but  for  such  intervening 
negligence  of  the  servant  the  master  is  not  liable. 

The  fallacy  of  the  first  position  lies  in  its  assumption  of  the 
fact  that  the  negligence  of  the  fellow-servant  was,  in  and  of  itself, 
a  new  and  efficient  cause  of  the  injury.  Whether  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury  was  a 
question  of  fact,  also,  to  be  determined  by  the  jury,  under  proper 
instruction  from  the  court.  We  held  in  Fent  v.  Toledo,  P.  & 
W.  R.  Co.,  59  111.  349  (approving  Toledo,  P.  &  W.  R.  Co.  v. 
Pindar,  53  111.  451),  that  whether  the  alleged  negligence  was  the 
proximate  cause  of  the  injury  was  in  each  case  a  question  of  fact, 
and  expressl)^  repudiating  the  contrary  rule,  as  laid  down  in 
Ryan  v.  N.  Y.  Cent.  R.  Co.,  35  N.  Y.  314,  as  in  the  teeth  of 
almost  numberless  decisions  and  as  unsupported  by  reason.  In 
the  subsequent  case  of  Toledo,  Wabash  &  W.  R'y  Co.  v,  Muthers- 
baugh,  71  111.  572,  the  same  was  again  held.  We  said  in  the 
Fent  case,  supra,  that  so  far  as  the  case  turned  upon  the  issue  of 
remote  or  proximate  cause,  the  jury  should  be  instructed  that  if 
the  loss  is  a  natural  consequence  of  the  alleged  carelessness^ 
which  might  have  been  foreseen  by  any  reasonable  person,  the 
defendant  is  responsible,  but  is  not  to  be  held  responsible  for 
injuries  which  could  not  have  been  foreseen  or  expected  as  the 
result  of  the  negligence.  This  is  not  to  be  understood  as  requir* 
ing  that  the  particular  result  might  have  been  foreseen,  for  if  the 
consequences  follow  in  unbroken  sequence  from  the  wrong  to 
the  injury,  without  an  intervening  efficient  cause,  'it  is  sufficient 
if,  at  the  time  of  the  negligence,  the  wrongdoer  might,  by  the 
exercise  of  ordinary  care,  have  foreseen  that  some  injury  might 
result  from  his  negligence.     Bait.,  etc.,  R.  Co.  v.  Kean,  61  Md» 
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154;  Milw.,  etc.,  R.  Co.  v.  Kellogg,  94  U.  S.  469;  Terre  Haute, 
«tc.,  R.  Co.  v.  Buck,  96  Ind.  346,  3  Am.  Neg.  Cas.  148,  and  the 
cases  collected;  4  Am.  &  Eng.  Eiicy.  of  Law,  42;  Consolidated 
Ice  Machine  Co.  et  al.  v.  Keifer,  134  111.  481 ;  Miller  v.  St.  Louis, 
etc.,  R.  Co.,  90  Mo.  389;  Kellogg  v,  Chicago  R.  Co.,  26  Wis. 
^23;  Smith  V.  London,  etc.,  R.  R.  Co.,  L.  R.,  6  C.  P.  21  (i); 
Beven  on  Neg.,  80,  81.  Thus,  in  the  Keifer  case,  supra,  it  could 
not  be  foreseen  that  the  particular  injury  might  follow  the  plac- 
ing of  the  tank  upon  an  insufBcient  support.  It  might  have 
fallen  and  injured  no  one,  or  a  person  other  than  appellee's 
intestate.  It  was  held  sufficient  that  the  support  was  so  insuffi- 
cient that  injury  might  result  from  the  falling  of  the  tank. 

If,  therefore,  the  wrong  of  appellant  put  in  motion  the 
destructive  agency,  and  the  result  is  directly  attributable  thereto, 
and  there  was  no  intervention  of  a  new  force  or  power  of  itself 
sufficient  to  stand  as  the  cause  of  the  mischief,  the  negligence  of 
appellant  must  be  considered  the  proximate  cause  of  the  injury, 
if  it  could  have  been  foreseen,  by  the  exercise  of  ordinary  care, 
that  injury  might  or  would  result  from  the  negligence  "An 
intervening  efficient  cause  is  a  new  and  independent  force  which 
breaks  the  causal  connection  between  the  original  wrong  and  the 
injury,  and  itself  becomes  the  direct  and  immediate,  that  is,  the 
proximate,  cause  of  an  injury."  Bishop  on  Non-Contract  Law, 
§§  42,  835,  836.  And  the  test  is,  **  was  it  a  new  and  independent 
force,  acting  in  and  of  itself  in  causing  the  injury,  and  super- 
seding the  original  wrong  complained  of,  so  as  to  make  it  remote 
in  the  chain  of  causation."  It  must  be  manifest  from  this  defi- 
nition that  the  negligence  of  the  fellow-servants,  whether  it  be 
treated  as  creating  a  condition,  merely,  or  as  a  cause,  was  not 
^uch  an  intervening  efficient  cause  as  to  break  the  causal  con- 
nection between  the  negligence  of  appellant  and  the  injury.     The 

I.  See  Smith  v,  London  &  S.  W.  R*y  there  was  evidence  for  the  jury  that  the 

Co.,  L.  R.,  6  C.  P.  14,  a  railroad  fire  fire    originated    in    sparks    from    the 

•case,  plaintiff's   property,   which  was  engine  that  had  passed  the  spot  shortly 

two  hundred  yards  from  the  place  of  before  the  fire  occurred;   and  it  was 

breaking  out,  being  destroyed.    There  also  heldiYkKl  if  defendants  were  negli- 

was  evidence  as  to  one  of  defendant's  gent  they  were  responsible  to  plaintiff 

•engines  having  passed  the  spot  shortly  for  the  damage  sustained  by  him,  al- 

before  the  fire  broke  out  but  nothing  to  though  they  could  not  have  reasonably 

-show  emission  of  sparks  from  engine,  anticipated  such  damage  would  result 

It    was    held   that  it    being  common  from    their    conduce.      Judgment    for 

knowledge  that  engines  do  emit  sparks,  plaintiff  affirmed. 
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destructive  agency  set  in  motion  by  the  negligence  of  appellant 
increased  in  extent  by  the  flow  of  burning  oil,  igniting  whatever 
was  in  its  wav  that  was  combustible.  This  followed  as  a  natural 
and  inevitable  sequence,  and  coming  in  contact  with  the  oil  upon 
appellant's  clothing,  ignition  followed  as  a  natural  result.  It 
therefore  required  the  combined  negligence  of  appellant  and  the 
fellow-servant  to  produce  the  conditions  resulting  in  appellee's 
injury. 

It  is  well  settled  that  where  the  injury  is  the  result  of  the 
negligence  of  the  defendant  and  that  of  a  third  person ;  or  of  the 
defendant,  and  an  inevitable  accident;  or  an  inanimate  thing  has 
contributed  with  the  negligence  of  the  defendant  to  cause  the 
injury,  the  plaintiff  may  recover,  if  the  negligence  of  the  defend- 
ant was  an  efficient  cause  of  the  injury.  (2  Thomp.  on  Neg., 
1085,  §  3;  Bishop  on  Non-contract  Law,  §§  39,  450,  452; 
Shearm.  &  Redf.  on  Neg.,  §  31,  ^/  seq. ;  Carterville  v.  Cook,  129 
111.  152;  Consol.  Ice  Machine  Co.  v.  Keifer,  134  111.  481,  and 
•cases  cited.)  In  such  case,  the  negligence  of  two  independent 
persons  resulting  in  injury  to  the  third,  where  neither  is  sufficient 
within  itself,  both  are  to  be  treated  in  combination  as  the  proxi* 
mate  cause  of  the  injury.  It  is  clear  that  the  negligence  of  the 
fellow-servant,  in  and  of  itself,  could  not  have  produced  the 
injurious  results  suffered  by  appellee.  The  negligence  of  appel- 
lant and  the  fellow -servant  were  therefore  concurrent  causes,  and 
combined  were  the  proximate  cause  of  the  injury.  An  efficient 
cause  is  simply  the  "  working  cause/'  or  that  cause  which  pro- 
duces effects  or  results  (Webster),  and  a  proximate  cause  is  that 
which  stands  next  in  causation  to  the  effect  —  not  necessarily  in 
time  or  space,  but  in  causal  relation. 

The  modification  of  instructions  complained  of  was  in  harmony 

with  the  view  here  expressed,  and  was  not  erroneous.     The 

court  modified  the  twenty-first  and  other  instructions  asked  by 

the  defendant,  and  thereby  said  to  the  jury,  in  effect,  that  if 

they  believed,  from  the  evidence,  that  the  injury  resulted  wholly 

from  the  negligence  of  the  fellow-servant  as  the  immediate  cause 

of  the  injury,  the  defendant  was  not  liable.     This  modification 

raises  the  second  proposition,  and  in  effect  presents  the  question 

whether,  where  the  negligence  of  the  servant  necessarily  entered 

into  or  intervened  to  produce  the  injurious  result,  the  master  is 

liable.     It  would  seem  to  follow,  as  a  result  of  the  doctrine,  that 

although  the  servant  impliedly  agrees  that  the  master  shall  not 
You  XIV— 20 
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be  liable  for  the  negligence  of  fellow-servants,  he  does  not  agree 
to  take  any  risk  or  waive  liability  of  the  master  for  his  own  neg- 
ligence —  that  the  servant  may  recover  although  the  injury  is 
the  combined  effect  of  the  negligence  of  the  master  and  fellow - 
servant.  It  is  a  familiar  principle,  that  where  the  negligence  of 
two  are,  in  combination,  the  proximate  cause  of  an  injury,  either 
or  both  may  be  held  responsible  for  the  consequences  resulting 
from  their  combined  negligence.  Carterville  v.  Cook,  129  III. 
152;  Consol.  Ice  Machine  Co.  v.  Keifer,  134  111.  481 ;  Wabash, 
St.  Louis  &  Pac.  R'y  Co.  v.  Shacklet,  105  111.  364,  11  Am.  Neg. 
Cas.  429n;  Union,  etc.,  R.  R.  Co.  v.  Shacklet,  119  111.  232  (i);  2 
Thomp.  on  Neg.,  1085,  §  3,  and  cases  cited;  Cooley  on  Torts 
(ist  ed.),  684;  Hill  on  Remedies  for  Torts,  178;  Wharton  on 
Neg.,  §  788;  Shearm.  &  Redf.  on  Neg.,  §  122. 

Mr.  Bishop,  after  stating  that  the  rule  of  law  is,  "  that  a  per- 
son contributing  to  a  tort,  whether  his  fellow  contributors  are 
men,  natural  or  other  forces  or  thing,  is  responsible  for  the  whole, 
the  same  as  though  he  had  done  all  without  help,"  subject  to 
the  limitation  that  the  person  injured  shall  receive  his  damages 
but  once  (Non-contract  Law,  §§  518,  519),  proceeds  (§  684)  that, 
within  the  doctrine  thus  explained,  "  a  master  whose  negligence 
contributed  to  the  injury  of  a  servant  is,  if  the  servant's  negli- 
gence did  not  contribute  also,  liable  for  the  entire  injury,  though 
some  other  force  for  which  the  former  is  not  responsible  —  for 
example,  the  negligence  of  a  fellow-servant  —  likewise  con- 
tributed,*'  and  cites  in  support,  Crutchfield  v.  R.  R.  Co.,  76  N. 
C.  320;  Boyce  v.  Fitzpatrick,  80  Ind.  526;  Paulmier  z/.  Erie  R. 
Co.,  5  Vroom,  151;  Stringham  v.  Stuart,  100  N.  Y.  516;  and 
R.  R.  Co.  V.  McKinzie,  81  Va.  71.  See  also  Thompson  on  Neg., 
981,  §  10;  Booth  V.  Boston,  etc.,  R.  Co.,  73  N.  Y.  38;  Cayzer 
V.  Taylor,  10  Gray,  274.  These  authorities  fully  sustain  the 
position  that  where  the  negligence  of  the  master  is  combined 
with  the  negligence  of  a  fellow-servant  in  producing  the  injurious 
result,  and  neither  is  the  efficient  cause  alone,  the  master  as  well 
as  the  fellow-servant  is  liable.  No  case  to  which  we  have  been 
referred,  or  of  which  we  are  aware,  has  gone  so  far  as  to  hold 
that  where  the  negligence  of  the  master  contributes  to  the  injury 
the   servant   may  not  recover.      The  doctrine  of   contributory 

I.  Except  where  otherwise  stated  the    and  servant,  are  reported  in  this  vol 
Illinois  cases  cited  in  the  case  at  bar,    ume  of  Am.  Neg.  Cas,,  post. 
arising  oat  of  the  relations  of  master 
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negligence  is  confined  to  the  negligence  of  the  party  injured,  and 
it  is  such  negligence  only,  concurring  with  the  negligence  com- 
plained of,  that  will  defeat  the  right  of  action. 

The  modification  of  the  defendant's  instructions  had  the  effect 
of  making  them  conform  to  the  rules  and  principles  herein  held, 
and  was  not,  therefore,  in  our  judgment,  erroneous.  Nor  was  it 
.error  for  the  court  to  refuse  the  instructions  in  effect  taking  the 
case  from  the  jury. 

While  the  case  is  extremely  close  upon  its  facts,  the  jury  were 
correctly  instructed,  and  we  find  no  error  for  which  the  judgment 
should  be  reversed.     It  is  accordingly  affirmed. 

Judgment  affirmed. 

FALLING  DOWN  SHAFT  OF  COAL  MINE  — EMPLOYEE 
KILLED  —  STATUTE.  —  In  CATLETT  ET  AL.  V.  YOUNG,  143 
III.  74  (1892),  plaintiff's  husband  killed  by  falling  down  the  shaft  of 
defendant's  coal  mine,  the  top  and  entrance  to  which  was  alleged 
not  to  be  properly  fenced  by  gates  to  protect  the  same  as  provided 
for  by  Laws  of  1879,  pp.  207,  210,  judgment  for  plaintiff  in  the 
Circuit  Court  of  Vermillion  county  for  $2,000,  affirmed  by  the 
Appellate  Court  for  the  Third  District,  was  affirmed.  (38  111.  App. 
198.)  The  court  cited  the  following  cases  relating  to  actions 
brought  under  the  Mining  statutes: 

'•  In  Bartlett  Coal  &  Mining  Co.  v.  Roach,  68  111.  174,  the  suit 
was  brought  to  recover  damages  for  the  death  of  one  Roach,  alleged 
to  have  been  caused  by  the  wilful  failure  of  the  company  to  comply 
with  the  provisions  of  section  8  of  the  Act  of  1872,  which  required 
that  the  top  of  each  shaft  shall  be  securely  fenced  by  vertical  or  flat 
gates,  properly  covering  and  protecting  the  area  of  the  shaft.     It 
was  there  said  that  the  title  of  the  act  expresses  the  beneficent 
purpose  that  the  legislature  had  in  view  in  the  passage  of  the  law, 
viz.,  to  provide  "  for  the  health  and  safety  of  persons  employed  in 
coal  mines."     It  was  there  claimed,  as  here,  that  the  deceased  was 
guilty  of  such  negligence  as  would  prevent  a  recovery,  and  the 
court  said:     "  There  can  be  but  little  doubt,  in  view  of  the  evi- 
dence,  that  the  accident  would  not  have  occurred  if  the  top  of  the 
shaft  had  previously  been  secured  as  required  by  the  statute.'*     And 
also  said:     **  The  very  object  to  be  attained  by  the  law  was  to  pre- 
vent injuries  to  persons  so  employed  (/.  ^.,  in  coal  mines),  that  the 
slightest  degree  of  negligence  might  not  prove  fatal.     It  is  shown 
conclusively,  by  the  evidence,  that  if  the  gates  had  been  in  position 
the  accident  would  not  have  happened,  notwithstanding  the  manner 
in  which  he  did  his  work." 
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'*  In  the  subsequent  case  of  Litchfield  Coal  Co.  v.  Taylor,  8i  111. 
590,  it  was  held  that  where  a  party  is  killed,  on  attempting  to 
ascend  from  a  coal  mine,  by  the  fall  of  a  lump  of  coal,  and  it 
appears  that  the  defendant  wilfully  used  uncovered  cages  for  the 
ascent  and  descent  of  persons  working  in  the  mine,  in  violation  of 
the  statute,  which  caused  the  death,  a  recovery  may  be  had  by  his 
widow,  notwithstanding  the  deceased  may  not  have  been  free  from 
fault  and  negligence  on  his  part.  Objection  was  there  taken  to  the 
instruction  of  the  court,  that  it  excluded  from  the  consideration  of 
the  jury  the  negligence  of  the  deceased  which  may  have  contributed 
to  the  injury.  It  was  /ie/d  that  the  instruction  was,  in  substance, 
correct,  and  it  was  said:  "  In  the  case  under  consideration  it  was 
the  wilful  conduct  of  the  coal  company  of  which  the  plaintiff  com- 
plained, and  while  the  deceased  may  not  have  been  entirely  free 
from  fault,  yet  if  the  jury  found,  from  the  evidence,  that  the  wilful 
conduct  of  appellant  resulted  in  the  injury,  the  verdict  would  be 
justified." 

**  The  decision  in  the  last  cited  case  sustained  the  instruction 
given  by  the  court,  on  the  ground  that  under  the  statute  of  1872 
contributory  negligence  was  not  a  defense.  The  present  statute, 
so  far  as  the  question  now  under  consideration  is  afifected,  is  sub- 
stantially the  same  as  that  of  1872."    *    *    * 

Notes  of  eases  arising  out  of  aecidents  to  employees  in  mines. 

Defective  rope  to  coal  mine  cage  —  Fall  of  cage  —  Miner  injured. 

In  Perry  v.  Ricketts,  55  111.  234(1870),  judgment  for  plaindff  in  the  Circuit 
Court  of  Woodford  county  for  $587.33,  was  affirmed.  The  case  is  stated  to  the 
syllabus  to  the  official  report  as  follows:  "  In  October,  1869,  an  employee  in  a 
coal  mine,  while  descending  the  shaft  in  a  cage,  was  precipitated  to  the  bottom, 
the  distance  of  35  or  40  feet,  by  reason  of  the  breaking  of  the  rope  by  which  the 
cage  was  being  let  down,  and  was  seriously  injured.  In  the  spring,  prior  to 
4he  injury,  the  rope  was  old  and  in  bad  condition,  and  was  then  spliced;  and 
was  again  spliced  in  August  and  September  of  the  same  year.  The  employer 
was  then  informed  it  was  unsafe.  The  party  injured  had  been  employed  at  the 
mine  only  about  twenty  days  when  the  accident  occurred.  One  witness  stated 
he  told  him  he  would  be  injured  if  he  worked  in  the  mine.  The  defect  in 
the  rope  could  not  be  detected  by  ordinary  observation.  Held^  the  use  of  the 
rope  in  its  unsafe  condidon  was  gross  negligence  on  the  part  of  the  employer 
and  he  should  respond  in  damages  to  his  employee  for  the  injury  resulting 
therefrom.  It  was  not  incumbent  on  the  latter,  under  the  circumsunces.  to 
notify  the  former  of  the  defect,  which  he  had  but  slight  opportunity  of  knowing* 
and  notice  of  which  had  already  come  to  the  employer.*' 

Employee  killed  in  coal  mine  —  Failure  to  provide  gates  to  shaft  —  Statute, 

In  Bartlett  Coal  &  Mining  Co.  v.  Roach  et  al.,  68  III.  174  (June  Term. 
1873),  judgment  for  plaintiffs  for  $800  in  the  Circuit  Court  of  St.  Clair  county 
was  affirmed.    The  action  was  for  damages  for  death  of  Andrew  J.  Roach, 
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caused,  as  alleged,  by  the  wilful  failure  of  the  company  to  comply  with  the 
provisions  of  section  8  of  the  Act  of  1872,  in  regard  to  mines,  which  requires 
'*  the  top  of  each  shaft  shall  *  *  *  be  securely  fenced  by  vertical  or  flat 
gates,  properly  covering  and  protecting  the  area  of  the  shaft.*'  The  court  said: 
"  There  can  be  but  little  doubt,  in  view  of  the  evidence,  that  the  accident  would 
not  have  occurred  if  the  top  of  the  shaft  had  previously  been  secured  as 
required  by  the  statute,  and  has  since  been  done.    *    *    * 

'*  It  is  insisted,  the  deceased  was  guilty  of  such  negligence  as  would  prevent 
a  recovery.  We  perceive  no  want  of  ordinary  care  in  his  conduct.  The  only 
negligence  proven  is,  in  pushing  the  box  in  the  wrong  direction.  It  was  quite 
common  for  the  employees  to  do  the  same  thing.  It  was  done  in  this  instance 
that  be  might  load  the  car  more  evenly,  and  thus  do  the  work  of  his  employer 
belter.  At  most,  it  was  a  mere  indiscretion  on  his  part.  The  very  object  to 
be  attained  by  the  law  was,  to  prevent  injuries  to  persons  so  employed,  that 
the  slightest  degree  of  negligence  might  not  prove  fatal.  It  is  shown  con 
clusively,  by  the  evidence,  that  if  the  gates  had  been  in  position  the  accident 
would  not  have  happened,  notwithstanding  the  manner  in  which  he  did  his 
work.  The  injury  was  not  occasioned  by  the  negligence  of  a  fellow-servant. 
It  was  caused  by  the  failure  of  the  company  to  comply  with  the  provisions  of 
the  law."    »    •    * 

Miner  struck  by  falling  coal — Uncovered  cage  —  Statute, 

In  Litchfield  Coal  Co.  v,  Taylor,  81  III.  590  (1876),  miner  fatally  injured 
by  a  lump  of  coal  which  fell  down  the  mine  shaft  while  he  was  upon  the  cage 
for  the  purpose  of  being  hoisted,  the  defendant  company  using  uncovered  cages 
in  violation  of  the  Miners'  Act,  R.  S.  1874,  p.  704.  judgment  for  plaintiff,  the 
widow  of  the  deceased,  for  $1,500,  rendered  in  the  Circuit  Court  of  Montgomery 
county,  was  affirmed.    The  action  was  properly  brought  by  the  widow. 

Miner  killed  while  trying  to  escape  from  fire  —  Statute, 

In  Wesley  City  Coal  Company  v.  Healer,  84  111.  126  (1876),  miner  killed  in 
trying  to  escape  from  a  fire  in  the  mine  in  which  he  was  working,  judgment  for 
plaintiff  in  the  Circuit  Court  of  Peoria  county,  was  affirmed^  the  defendant  fail- 
ing to  provide  proper  means  of  escape  under  the  Act  of  July  i,  1872. 

Miner  struck  by  escaped  coal  cars  —  Statute, 

In  Sangamon  Coal  Mining  Co.  v,  Wiggbrhaus,  122  111.  279  (1887),  employee 
injured  in  coal  mine  being  struck  by  certain  coal  cars  which  broke  loose,  and 
plaintiff  being  unable  to  escape  from  the  track  owing  to  alleged  negligence  of 
defendant  to  provide  proper  space  free  of  obstructions  as  required  by  the  Miners' 
Statute,  R.  S.,  chapter  93,  section  8,  judgment  of  Appellate  Court  for  the  Third 
District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  Sangamon 
county,  was  affirmed.     See  25  111.  App.  77. 

Employee  injured  while  descending  into  mine  —  Incompetent  engineer. 

In  NiANTic  Coal  &  Mining  Company  v,  Leonard,  126  111.  216  (1888),  the 
defendant  company  was  held  liable  for  injury  to  employee,  while  descending 
into  the  mine,  resulting  from  employment  of  incompetent  engineer  to  take 
charge  of  engine  used  in  lowering  persons  into  and  hoisting  them  out  of  the 
mine,  and  in  improperly  loading  the  descending  car  with  a  heavy  piece  of  lum- 
ber.   Judgment  of  Appellate  Court  for  the  Third  District,  affirming  judgment 
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iot  pUintifif  in  the  Circuit  Court  of  Macon  county.  yn^A  affirmed.    See  25  III. 
App.  95. 

Explosion  in  mine  and  employee  killed. 

In  The  Coal  Run  Company  v,  Jones,  Adm'x.  127  111.  379(1889),  plaintiff's 
intestate  while  woricing  on  the  timbering  of  a  shaft  in  defendant's  coal  mine 
killed  in  an  explosion  caused  by  the  flames  of  his  lamp  (which  he  tapped  on  the 
toe  of  his  boot)  coming  in  contact  with  the  %2A  flowing  upward  from  beneath 
the  platform  on  which  he  was  working,  judgment  for  plaintiff  was  reversed. 
The  second  paragraph  of  the  syllabus  to  the  official  report  is  as  follows:  "  In 
an  action  by  the  administrator  of  a  deceased  miner,  against  a  mining  company, 
to  recover  for  causing  the  death  of  the  intestate  through  negligence,  it  is  error 
to  instruct  the  jury,  for  the  plaintiff,  that  it  was  the  duty  of  the  defendant  to 
cause  the  mine  to  be  examined  every  morning  with  a  safety  lamp,  by  a  compe- 
tent person,  to  ascertain  if  fire-damp  was  present,  and  to  cause  to  be  provided 
suitable  means  of  signaling  between  the  top  and  bottom  of  the  mine,  where 
such  failure  of  duty  in  no  way  contributed  to  the  accident  which  caused  the 
death.  Such  an  instruction  has  no  proper  application  to  the  facts."  Other 
instructions  were  9X^0  held  to  be  complicated,  confused,  argumentative,  and 
therefore  erroneous. 

Defective  appliance  —  Hoisting  cage  —  Employee  killed. 

In  Consolidated  Coal  Company  of  St.  Louis  v,  Maehl,  130  111.  551  (1889), 
judgment  of  Appellate  Court  for  the  Third  District,  affirming  judgment  for 
plaintiff  in  the  Circuit  Court  of  Macoupin  county  for  $5,000,  was  affirmed.  The 
action  was  brought  to  recover  damages  for  the  death  of  plaintiff's  husband  in 
defendant's  mine,  occasioned  by  alleged  negligence  of  defendant  and  its  failure 
to  perform  its  legal  duty  in  the  operation  of  the  mine.  The  death  seems  to 
have  been  caused  by  the  negligent  management  of  and  defective  appliance 
attached  to  the  hoisting  cage.    See  31  111.  App.  252. 

Fall  of  rock  in  mine —  Employee  injured. 

In  Consolidated  Coal  Company  v,  Wombacher,  134  111.  57  (1890),  plaintiff, 
employed  as  a  loader  in  defendant's  mine,  injured  by  fall  of  rock  which  frac- 
tured his  spine  and  inflicted  other  injuries,  judgment  of  Appellate  Court  for  the 
Fourth  District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  St.  Clair 
county  for  $2,500,  was  affirmed.    See  31  111.  App.  288. 

Fall  of  smoke  stack  in  mine. 

In  Consolidated  Coal  Company  of  St.  Louis  v,  Haenni,  146  111.  614  (1893), 
blacksmith  injured  by  fall  of  smoke  stack  which  he  was  assisting  in  raising 
under  orders  from  the  "  pit  boss,"  the  accident  being  caused  by  alleged  defec- 
tive and  negligent  arrangement  of  the  appliances,  judgment  of  Appellate  Court 
for  the  Third  District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of 
Macoupin  county,  was  affirmed.     See  48  111.  App.  115. 

Minor  employee  caught  in  gearinj^  of  engine. 

In  Gartside  Coal  Company  v,  Turk,  147  111.  120  (1893),  minor  employee 
ordered  by  superintendent  to  assist  in  the  operation  of  loading  coal  into  a 
*'  shaker,"  injured  by  being  caught  in  the  gearing  of  the  en^iQC*  which  he  was 
directed  to  start,  judgment  of  the  Appellate  Court  for  the  Fourth  District, 
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affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  Jaclcson  county,  was 
affirmed.     See  40  III.  App.  22,  and  47  111.  App.  332. 

Employee  struck  by  cotU  cars  in  mine,  « 

In  CoNsouDATED  CoAL  COMPANY  V,  Bruce,  150  III.  449  (1894),  miner  engaged 
in  loading  coal  cars  in  defendant's  mine  struck  by  car  in  dark  passage  in  part 
of  mine  to  which  he  had  been  sent  and  with  which  he  was  not  famiUar,  judg- 
ment of  the  Appellate  Court  for  the  Fourth  District,  affirming  judgment  for 
plaJntifif  in  the  Circuit  Court  of  Clinton  county  for  $1,500,  was  affirmed.  See 
47  III.  App.  442. 

Collisum  between  coal  cars  in  mine. 

In  Wenona  Coal  Co.  v,  Holmquist,  152  ill.  581  (1894),  employee  engaged  in 
loading  coal  car  standing  on  track  alongside  of  a  chute,  injured  by  alleged  neg- 
ligence of  other  employees  switching  cars  causing  a  car  to  collide  against  the 
car  which  plaintiff  was  loading,  thereby  injuring  him,  judgment  of  the  Appel- 
late Court  for  the  First  District,  affirming  judgment  for  plaintiff  in  the  Superior 
Court  of  Cook  county,  was  affirmed.  The  question  of  fellow-servants  was  dis- 
cussed and  numerous  authorities  cited.  The  doctrine  of  comparative  negligence 
was  declared  obsolete  and  the  true  rule  of  recovery  stated.  See  also  51  111. 
App.  507. 

MINOR '  EMPLOYEE  KILLED  BY  FALL  OF  ROCK  IN 
COALMINE—  RIGHT  OF  ACTION  — PARTIES  —STATUTE. 
—  In  THE  QUINCY  COAL  COMPANY  V.  HOOD,  Adm'r,  77  III. 
68  {January  Term,  ^^5)>  judgment  for  $1,142  for  plaintiff  in  the 
Circuit  Court  of  McDonough  county  was  reversed,.  The  opinion 
rendered  by  McAllister,  J.,  stated  the  case  as  follows:  **  John 
Allen  Hood,  being  a  minor,  of  the  age  of  fourteen  years,  was  killed 
by  the  falling  of  a  rock  from  the  roof  of  a  common  gang-way  at  the 
foot  of  the  shaft  of  appellant's  coal  mine,  and  while  in  the  employ- 
ment of  the  latter  in  shoving  cars  in  the  mine.  Appellee,  his  father, 
taking  out  letters  of  administration,  brought  this  action  under  the 
Act  of  1853,  to  recover  damages  upon  the  ground  of  negligence  in 
the  employer  in  not  supplying  a  safe  support  for  the  roof  of  said 
gang-way.  The  declaration  contains  two  counts,  in  each  of  which 
the  age  of  deceased  was  stated,  and  the  only  allegation  in  respect 
to  deceased  leaving  widow  or  next  of  kin,  in  either  count,  is,  that 
he  left  plaintiff,  his  father,  to  whom  the  damages  recovered  can  be 
distributed.  There  was  a  demurrer  to  the  declaration,  which  was 
overruled,  and  plea  of  not  guilty  filed.  On  the  trial  it  appeared 
that  deceased  left  a  mother,  as  well  as  a  father,  and  iive  brothers 
and  sisters,  and,  upon  request  of  plaintiff's  counsel,  the  court 
instructed  the  jury  that,  if  they  found  defendant  guilty,  then  they 
should  assess  the  plaintiff  damages  at  the  amount  of  the  pecuniary 
loss  sustained,  if  any,  by  the  next  of  kin  to  deceased,  '  that  is  to 
say,  bis  father,  mother,  brothers  and  sisters.'    The  jury,  finding 
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the  defendant  guilty,  assessed  the  damages  at  $1,142.  A  motion 
for  new  trial  and  in  arrest  of  judgment  was  made  and  overruled." 

*  *  *  The  questions  on  appeal  turned  upon  points  of  pleading 
under  the  statute  and  the  judgment  for  plaintiff  was  reversed  on 
the  ground  of  the  declaration  not  being  properly  framed  under  the 
statute.  The  court  said:  "All  of  the  ingredients  which  must 
necessarily  concur  to  give  a  cause  of  action,  are,  wrongful  act, 
neglect  or  default  of  the  defendant  causing  the  death  of  the  intes- 
tate under  such  circumstances  as  would  entitle  him  to  maintain  an 
action  if  death  had  not  ensued,  and  he  must  have  left  a  widow  or 
next  of  kin.  These  are  indispensable  prerequisites  to  a  cause  of 
action,  and  being  shown,  they  entitle  the  plaintiff  bringing  the 
action  as  required,  to  nominal  damages  at  least.  But  the  fact  of 
survivorship  of  a  widow  or  next  of  kin  being  an  essential  element 
of  the  cause  of  action,  renders  it  indispensable  that  it  should  be 
alleged  in  the  declaration,  and  it  was  so  decided  in  C.  &  R«  I.  R. 
Co.  V.  Morris,  26  111.  400."  ♦  *  *  **  In  the  case  at  bar,  from 
the  fr^me  of  the  declaration,  the  defendant  would  be  misled  inta 
the  belief  that  the  person  specified  was  the  only  one  upon  whose 
interest   in   the   life  destroyed    damages   would   be    predicated." 

*  *  *  Judgment  reversed.  (C.  F.  Wheat  and  D.  G.  Tunni- 
CUFF,  appeared  for  appellant;  Wm.  H.  Neece,  for  appellee.) 
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Supreme  Courts  Illinois^  May^  i8go. 

[Reported  in  133  111.  359.] 

MINOR  EMPLOYEE  INJURED  BY  MACHINERY— INSTRUCTING  SUCH 
EMPLOYEE  — DUTY  OF  MASTER  TOWARDS  INFANT  EMPLOYEES. 
—  The  rule  governing  the  employment  of  children,  as  laid  down  by  text> 
writers  and  jarists,  is:  Where  a  child  is  employed,  the  employer  masi 
look  out  for  the  child  and  roust  see  that  it  is  not  exposed  to  danger  arising 
from  machinery,  etc.,  which  an  operative  of  ordinary  intelligence  and 
experience  would  perceive.  Notice  of  danger  is  not  enough.  The  child 
must  be  sufficiently  instructed  to  enable  him  to  avoid  danger. 

The  foregoing  rule  applied  in  a  case  where  a  child,  twelve  years  of  age,  was 
injured  by  his  arm  being  caught  in  defendant's  planing  machine  which  he 
was  directed  to  oil  by  defendant's  foreman. 

FELLOW-SERVANT  RULE  — MINOR  EMPLOYEE.  — The  rule  which  pre- 
vents  a  recovery  from  the  common  master  for  an  injury  to  a  servant 
resulting  from  the  negligence  of  a  fellow-servant,  held  not  to  apply  to  the 
case  of  a  child  twelve  years  old. 
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Appeal  from  the  Appellate  Court  for  the  First  District;  heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  county. 
(33  111.  App.  259.)  The  facts  appear  in  the  opinion.  Judgment 
affirmed, 

McKenzie  &  Wood,  for  appellant. 

Jones  &  Lusk,  for  appellee. 

Wilkin^  J.  —  This  is  an  action  on  the  case,  by  appellee,  against 
appellant,  and  other  defendants  not  served,  to  recover  for  a  per- 
sonal injury  alleged  to  have  been  received  by  him  through  their 
negligence. 

The  declaration  is  of  one  count  only,  and  avers  that  defend- 
ants were,  on  July  4,  1886,  the  owners  of,  and  operating,  a. 
planing  mill  in  the  city  of  Chicago,  wherein  they  used  and 
employed  certain  machines  for  planing  wood,  and  said  plaintiff^ 
then  a  minor,  of  the  age,  to  wit,  twelve  years,  was  then  and 
there  employed  and  engaged  by  said  defendants  in  and  about 
their  said  business,  and  while  so  employed  and  engaged,  the 
plaintiff  was  then  and  there,  by  said  defendants,  negligently  and 
improperly  ordered  and  directed  to  attend  to  and  oil  one  of  the 
machines  then  and  there  used  and  operated,  and  being  used  and 
operated  by  said  defendants,  which  said  direction  and  order  of 
said  defendants  was  then  and  there  dangerous  and  hazardous  ta 
this  plaintiff,  because  of  his  tender  age,  as  aforesaid,  and  well 
known  so  to  be  by  said  defendants,  and  while  said  plaintiff  wa& 
engaged  in  attending  to  and  oiling  said  machine,  in  obedience  to 
said  order  and  direction  of  said  defendants,  and  using  all  due 
care  and  diligence,  the  arm  of  said  plaintiff  was  caught,  crushed 
and  mangled  in  and  by  said  machine,  so  that  plaintiff  is  and  will 
be  a  cripple  for  life  because  thereof,  and  deprived  of  the  use  of 
said  arm.  The  plea  was  the  general  issue.  Plaintiff  below  recov- 
ered a  judgment  for  $3,000  and  costs,  which  the  Appellate  Court 
has  affirmed. 

It  must  be  admitted,  we  think,  that  the  declaration  is  rather 
an  unusual  one,  and  somewhat  loosely  drawn.  It  does  not  pro- 
ceed upon  the  theory  that  the  injury  was  received  while  plaintiff 
was  performing  labor  outside  of  his  contract  of  employment, 
although  his  counsel  so  treat  it  in  their  argument.  The  negli-^ 
gence  complained  of  in  the  declaration  is,  that  the  defendants 
wrongfully  ordered  the  plaintiff,  he  being  a  child,  without  experi- 
ence in  such  matters,  to  oil  a  piece  of  machinery,  the  doing  of 
which  exposed  him  to  great  peril  of  life  and  limb.     It  is  not  the 
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case,  merely,  of  a  minor  being  set  at  dangerous  work,  for  in  such 
cases  the  master  is  not  liable  for  the  risk,  if  the  servant  has 
sufficient  capacity  to  take  care  of  himself,  and  knows  and  can 
properly  appreciate  the  risk,  i  Shearm.  &  Redf.  on  Neg.  (4th 
•ed.),  §  218.  It  belongs  to  the  other  class  of  cases  mentioned  by 
the  authors  in  the  same  section,  of  which  it  is  said :  *'  But  while 
the  mere  fact  of  minority  is  deemed  immaterial,  it  is  well  settled, 
in  America  at  least,  that  any  actual  incapacity  of  a  minor  to 
understand  and  appreciate  the  perils  to  which  he  is  exposed  is 
to  be  fully  considered,  and  that  he  can  recover  from  his  master 
for  injuries  suffered  from  any  peril  the  nature  of  which  he  did 
not  know,  or  could  not  properly  appreciate  if  he  did  nomi- 
nally know,  and  to  which  a  prudent  and  right-minded  master 
would  not  have  allowed  him  to  be  exposed.  * '  And,  says  Whar- 
ton, in  his  work  on  Negligence,  §  216:  "  Hence,  we  may  hold, 
that  where  a  child  is  employed,  the  employer  must  look  out  for 
the  child,  and  must  see  that  it  is  not  exposed  to  danger  arising 
from  the  structure  of  building  or  machinery,  which  an  operative 
of  ordinary  intelligence  and  experience  would  perceive.  Notice 
of  danger  is  not  enough.  The  child  must  have  sufficient  instruc- 
tions to  enable  him  to  avoid  danger."  Many  cases  are  cited  by 
Isoth  these  authors  in  support  of  the  text. 

The  rule  is  so  just  and  humane,  when  applied  to  a  case  clearly 
falling  within  its  principles,   that  no  court  would  hesitate   to 
•enforce  it  as  of  first  impression.     Children  of  tender  years  are 
often  employed  about  factories  in  which  are  used  pieces  of  com- 
plicated and  dangerous  machinery.     If  one  of  these  is  sent  by 
the  master  or  his  superintendent,  with  or  without  instructions, 
where  he  will  be  exposed  to  revolving  wheels,  belts  and  pulleys, 
any  one  may  know  that  by  reason  of  his  inexperience  and  imma- 
ture judgment,  he  is  liable  to  be  killed  or  maimed;  and  if  he  b 
injured  while  using  due  care  for  one  of  his  capacity,  it  would 
seem  too  clear  for  argument  that  the  master  should  be  held 
liable.     To  say  that  such  a  child  takes  the  risk  of  his  employ- 
ment —  that  if  he  is  not  willing  to  take  the  hazard  of  obe3ring 
the  command  he  must  refuse  —  is  idle,  if  not  cruel.     By  his 
inexperience  he  is  unable  to  comprehend  the  risk;  by  his  childish 
instincts  he  implicitly  obeys.     Of  the  existence  of  the  rule,  and 
its  pre-eminent  justice,  there  can  be  no  doubt.     Does  this   case 
fall  within  it  ?    This  question,  with  us,  is  not,  does  the  evidence 
bring  plaintiff  clearly  and  satisfactorily  within  the   rule — for 
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unless  we  can  say  there  is  no  evidence  tending  to  support  a 
material  element  of  the  case,  we  must  accept  the  judgment  of 
affirmance  in  the  Appellate  Court  as  having  settled  the  facts 
necessary  to  make  out  plaintiff's  case,  in  his  favor. 

It  is  contended,  however,  that  the  evidence  wholly  fails  to 
show  that  the  foreman  of  defendants  ordered  the  plaintiff  to  oil 
the  machine  by  which  he  was  hurt,  and  that  the  boy's  own  testi* 
mony  proves  the  contrary.  We  do  not  so  construe  it.  It  cer- 
tainly tends  to  prove  that  he  was  attempting  to  oil  the  machine 
because  he  had  been  told  to  do  so  by  Joseph  Knourek,  the  fore- 
man. True,  the  foreman  did  not,  at  that  moment,  command 
him  to  do  so;  but  he  testified  that  he  had  general  instructions 
from  the  foreman  to  attend  to  that  duty  when  the  machine 
needed  oil,  and  his  evidence  at  least  tends  to  show  that  he  was, 
at  the  time  he  received  his  injury,  attempting  to  obey  those 
instructions.  It  does  not  very  clearly  appear  from  the  evidence 
how  the  injury  was  incurred.  The  knee,  as  we  understand  the 
evidence,  was  first  caught  by  a  revolving  plate,  and  then  the 
hand  was  drawn  between  the  rollers;  but  just  how  the  knee 
came  in  contact  with  the  plate,  or  how  the  hand  was  brought 
between  or  within  the  rollers,  does  not  appear.  It  is,  however, 
shown  by  the  boy's  testimony,  that  in  oiling  the  machinery 
while  in  motion  he  was  exposed  to  a  running  belt  and  compelled. 
to  extend  his  arm  over  it.  In  other  words,  the  effect  of  his 
evidence  is  that  to  oil  that  machine  while  running  was  attended 
%vith  danger.  It  is  doubtless  true  that  the  foreman,  or  other 
experienced  person  with  mature  judgment,  could  do  so  with 
comparative  safety;  but  it  is  clear  from  the  evidence,  expecially 
from  the  painful  results,  that  it  was  hazardous  for  a  child  to 
attempt  it.  The  fact  that  appellee  had  done  that  work  for  some 
time  prior  to  the  accident,  and  the  number  of  times  he  had  done 
so,  were  very  proper  facts  to  be  considered  by  the  jury  in  deter- 
mining whether  or  not  it  was  negligence  in  the  foreman  to  require 
him  to  continue  to  do  so,  and  also  for  the  purpose  of  determin- 
ing whether  or  not  the  injury  resulted  from  inexperience  and 
want  of  judgment,  or  from  his  own  negligence;  but  such  proof 
cannot  be  held  to  be  conclusive  against  his  right  to  recover.  A 
child  exposed  to  danger  may  escape  for  a  time,  but  sooner  or 
later  an  injury  will  in  all  probability  occur. 

The  case  of  Gartland  v.  Toledo.  W.  &  W.  R'y  Co.,  6j  111. 
498,  strenuously  insisted  upon  as  governing  this  case,  is  not  in 


816  14  American  Negligence  Cases. 

point.  There  the  question  was,  whether  a  minor  employee 
should  be  held  bound  by  the  rule  which  prevents  a  recovery 
from  the  common  master  for  an  injury  resulting  through  the 
negligence  of  a  fellow-servant.  It  was  held  that  the  mere  fact 
that  the  plaintiff  in  that  case  was  under  twenty-one  years  of  age, 
did  not  relieve  him  from  the  risk  of  negligence  on  the  part 
of  co-employees.  Here  it  was  a  question  of  fact  for  the  jury 
whether  or  not  appellee  was  a  child  within  the  rule  stated. 

It  appears  from  an  amended  bill  of  exceptions  that  on  the  trial 
the  court  stated  to  the  jury:  **  It  is  admitted  by  and  between 
counsel  that  these  defendants  were  owning  and  controlling  the 
planing  mill  when  the  injury  occurred,  and  that  this  foreman  was 
tluir  foreman.**  It  is  said  this  statement  amounted  to  an  oral 
instruction  as  to  the  law  of  the  case,  and  was  therefore  erroneous. 
It  is  not  denied  that  the  statement  as  to  the  ownership  of  the 
planing  mill  was  authorized  by  a  stipulation  of  counsel,  but  it 
is  insisted  that  the  further  statement  that  the  foreman  was 
defendants'  foreman  was  a  conclusion  which,  if  properly  drawn 
from  the  stipulation,  could  only  have  been  properly  given  to  the 
jury  in  writing.  In  the  first  place,  the  statement  was  not,  in 
any  sense,  an  instruction  to  the  jury.  Again,  it  was  made  in 
open  court,  and  no  objection  was  made  to  it,  either  as  a  state- 
ment of  the  agreement  or  as  an  oral  instruction.  And,  finally, 
it  was  immaterial.  It  was  not  denied  on  the  trial  that  the  fore- 
man who  gave  the  order  complained  of  to  appellee  was  the  fore- 
man of  appellant.     His  own  testimony  shows  it. 

It  is  also  insisted  that  the  court  below  improperly  refused  the 
following  instruction:  "  If  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  was  injured  by  following  the  direction  or  obey- 
ing  the  orders,  or  through  the  carelessness  or  by  the  fault,  of  his 
fellow-servant,  Willie  Knourek,  then  the  plaintiff  cannot  recover.  '* 
The  reason  why  the  common  master  is  not  held  liable  for  an 
injury  caused  by  the  negligence  of  a  fellow-servant  is,  because 
that  it  is  one  of  the  ordinary  risks  of  the  employment.  But  if 
the  injured  employee  is  a  child,  incapable  of  comprehending  that 
risk,  the  rule  ought  not  to  apply.  However,  this  instruction 
does  not  announce  the  rule  correctly  as  applied  to  fellow-servants 
generally.  It  not  only  assumes  that  Willie  Knourek  was  a  fellow- 
servant  of  appellee,  but  that  the  master  had  used  due  care  in  the 
selection  and  employment  of  him.  The  instruction  attempts  to 
set  up  an  afHrmative  defense,  and  to  make  it  available  it  was  not 


Master  and  Servant.  317 

only  necessary  to  show  that  the  injury  was  caused  by  the  negli- 
gence of  a  fellow-servant,  but  also  that  the  master  had  used 
ordinary  care  and  prudence  in  employing  such  fellow-servant. 

In  the  foregoing  view  of  the  law  applicable  to  the  facts  of  this 
case,  the  instructions  given  to  the  jury  are  not  subject  to  the 
criticism  made  upon  them,  and  in  our  opinion  they  are  free  from 
substantial  error.  We  repeat,  this  is  not  the  case  merely  of  a 
minor,  under  twenty-one  years  of  age,  suing  for  an  injury,  but  of 
a  child,  to  whom  the  employer  owed  a  special  duty. 

After  a  careful  re-examination  of  this  case,  we  have  reached 
the  conclusion  that  our  former  judgment  of  aHirmance  was  right. 

Judgment  afBrmed. 

MINOR  EMPLOYEE  INJURED  BY  MACHINERY  —  IN- 
ST  RUCTIONS.  —  THE  CHICAGO  ANDERSON  PRESSED 
BRICK  COMPANY  v.  REINNEIGER  (by  his  Next  Friend),  140 
111.  334  (1892),  was  an  action  by  a  minor  servant,  sixteen  years  of 
age,  for  injuries  sustained  while  operating  machinery  in  making 
brick,  whereby  his  hand  was  caught  by  a  part  of  the  machine  and 
so  crushed  as  to  necessitate  an  amputation  of  the  arm  below  the 
elbow.  There  was  a  verdict  and  judgment  for  plaintiff  in  the 
Circuit  Court  of  Cook  county  for  $3,000,  which  was  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  on  appeal  to  the  Supreme 
Court  the  judgment  was  affirmed,  (See  41  III.  App.  324.)  In  dis- 
cussing certain  instructions  the  Supreme  Court  said: 

"  The  plaintiff  did  not  request  the  giving  of  any  instructions,  but 
the  court  gave  an  instruction  of  its  own  motion,  a  portion  of  which 
is  claimed  by  the  appellant  to  have  been  erroneous.  By  it  the  jury 
were  told  that,  if  a  boy,  employed  in  a  factory  where  dangerous 
machinery  is  in  use,  '  is  of  sufficient  age,  intelligence  and  discretion 
to  understand  and  appreciate  the  risk  to  which  he  is  exposed,  and 
if  he  is  informed  of  the  dangerous  nature  of  the  work  in  which  he 
is  engaged,  then  he  must  be  held  to  have  assumed  the  ordinary 
hazards  and  perils  of  such  employment,  and  cannot  recover  for  an 
injury  which  is  the  result  of  the  ordinary  peril  and  danger  of  his 
employment.' 

*•  We  think  that  the  instruction  correctly  states  the  law.  (Hinck- 
ley V,  Horazdowsky,  133  III.,  359,  14  Am.  Neg.  Cas.  312,  ante; 
Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572;  Grizzle  v. 
Frost,  3  Fost  &  Finl.  622.)  It  is  a  general  rule  that,  when  a  con- 
tract of  employment  is  made  with  a  minor,  he  assumes  the  ordinary 
hazards  of  such  employment  in  the  same  manner  as  an  adult 
assumes  them.     (Gartland  v.  Toledo,  etc.,  R.   Co.,  67  III.  498.) 
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But  the  rule  is  modified  in  case  of  young  persons  of  inexperience 
and  immature  judgment,  who  are  not  capable  of  fully  understanding 
and  appreciating  the  perils  to  which  they  are  exposed.  They  are 
entitled  to  recover  for  injuries  which  result  from  such  perils,  unless 
they  have  been  instructed  how  to  avoid  them.  Employers  owe  it 
as  a  duty  to  such  inexperienced  servants  to  point  out  the  dangers 
of  which  they  themselves  have  or  ought  to  have  the  knowledge,  and 
to  give  such  warnings  as  may  lead  to  the  avoidance  of  injury  by  the 
exercise  of  reasonable  care.  More  especially  should  this  duty  be 
performed  where  the  danger  and  the  means  of  avoiding  it  are  not 
apparent,  or  fully  within  the  comprehension  of  the  servant,  z  Shear. 
&  Redf.  on  Neg.  (4th  ed.),  §§  218,  219. 

"  Whether  the  plaintifif  below  was  such  a  person  as  was  entitled 
to  demand  of  the  defendant  the  performance  of  the  duty  here  indi- 
cated, and  whether  the  defendant  actually  discharged  its  duty 
towards  him  in  this  regard,  were  matters  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  of  the  case.  The  burden  was 
upon  the  plaintiff  to  prove  the  existence  and  breach  of  such  duty. 
(Sullivan  v.  India  Manfg.  Co.,  113  Mass.  399.)  None  of  the  instruc- 
tions given  hold  that  the  burden  of  proof  in  this  respect  was  not 
upon  the  plaintiff.  Nor  do  we  agree  with  counsel  for  the  appellant, 
that  there  was  no  testimony  in  the  case  which  justified  the  submis- 
sion to  the  jury  of  the  question,  whether  or  not  plaintiff  was 
entitled  to  a  modification  in  his  favor  of  the  general  rule  above 
stated."     •    ♦    * 

MINOR  EMPLOYEE  CAUGHT  BY  GEARING  OF  MACHIN- 
ERY —  ASSUMPTION  OF  RISK  —  INSTRUCTION.  —  In  THE 
HERDMAN-HARRI80N  MILLING  COMPANY  V.  SPEHR  (BY 
Next  Friend),  145  III.  329  (1893),  where  minor  employee,  a  boy  of 
seventeen  years,  was  caught  by  the  gearing  of  machinery  in  defend- 
ant's flouring  mill  while  he  was  sweeping  the  machine  with  a  broom, 
his  hand  being  crushed,  judgment  for  plaintiff  in  the  Circuit  Court 
of  Christian  county  for  $2,250,  which  was  affirmed  by  the  Appellate 
Court  for  the  Third  District,  was  reversed  for  error  in  an  instruc- 
tion which  ignored  entirely  the  question  as  to  whether  plaintiff 
assumed  the  hazard  of  his  employment,  a  question  which  was 
important  for  the  jury  to  determine  (See  46  III.  App.  24.)  On 
this  point  the  Supreme  Court  said: 

"That,  as  between  employer  and  employee,  the  latter  assumes 
all  the  usual  dangers  incident  to  the  employment,  and  that  he  also 
takes  upon  himself  the  hazard  of  the  use  of  defective  tools  and 
machinery,  if,  after  bis  employment,  he  knows  of  the  defect,  but 
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voluntarily  continues  in  the  employment  without  objection,  are 
familiar  rules  of  law,  often  recognized  by  the  decisions  of  this  and 
other  courts. 

*•  That  this  general  rule  does  not  apply  to  employees  who,  from 
youth  or  want  of  the  natural  faculties,  are  unable  to  appreciate  the 
danger  incident  to  the  employment,  or  which  may  result  from  the 
continued  use  of  defective  machinery  or  tools,  is  equally  well  set- 
tled. Such  employees  are  entitled,  at  the  hands  of  their  employers, 
to  instructions  as  to  the  danger,  and  how  to  avoid  it.  In  other 
words,  they  are  entitled  to  be  put  in  possession  of  that  knowledge 
which,  to  adults,  comes  from  experience  and  mature  judgment. 
2  Thompson  on  Neg.  978;  Deering  on  Neg.,  §  197;  Wood  on 
Master  and  Servant,  §  350. 

"  Many  of  the  cases  sustaining  this  view  are  cited  in  the  case  of 
Jones  V.  Florence  Mining  Co.,  66  Wis.  268.  In  Sullivan  v,  India 
Mfg.  Co.,  113  Mass.  396,  it  is  held  that  the  failure  of  the  employer 
to  give  notice  of  the  danger  and  instructions,  will  not  necessarily 
make  him  liable,  because  if  it  is  shown  that  the  employee  had 
obtained  such  knowledge  from  experience  or  other  sources  before 
the  injury,  that  will  be  sufficient.  And  the  cases  all  held  that  when 
such  knowledge  is  shown,  then  he  stands  on  the  same  footing  as 
other  employees,  and  so  we  held  the  law  to  be,  that  a  boy  '  of  suffi- 
cient age,  intelligence,  and  discretion,  to  understand  and  appreciate 
the  risk  to  which  he  is  exposed,  and  if  he  is  informed  of  the  danger 
and  nature  of  the  work  in  which  he  is  employed,  then  he  must  be 
held  to  have  assumed  the  ordinary  hazards  and  perils  of  such 
employment,  and  cannot  recover  for  an  injury  which  is  the  result  of 
the  ordinary  peril  and  danger  of  his  employment."  Chicago 
Anderson  Pressed  Brick  Co.  v.  Reinneiger,  140  111.  334, 14  Am.  Neg. 
Cas.  317,  ante, 

MINOR  EMPLOYEE  STUMBLING  OVER  OBSTRUCTIONS 
ON  FLOOR  AND  FALLING  ON  COG-WHEELS  OF  MACHIN- 
ERY.  — HARRIS  v.  SHEBEK  (BY  Next  Friend,  etc.)i  151  111- 
287  (1894),  was  an  "  appeal  from  a  judgment  recovered  at  law  by 
appellee  against  appellant  for  $2,000,  in  an  action  on  the  case  for 
personal  injuries  resulting  to  the  plaintiff  through  the  negligence, 
as  it  is  claimed,  of  the  defendant,  which  judgment  was  thereafter 
affirmed  by  the  Appellate  Court.  Defendant  was  owner  of  a  factory 
in  the  city  of  Chicago,  wherein  he  was  manufacturing  ornamental 
brass  and  iron  goods.  Plaintiff  was  employed  therein  to  assist  the 
nickel  plater,  brush  off  iron  castings  and  carry  them  to  the  platers. 
The  polishing  and  plating  department  was  located  on  the  third  floor 
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of  the  factory  building,  and  consisted  in  chief  of  two  rooms,  a  large 
one  wherein  were  polishing  and  other  machines,  and  a  smaller  one 
where  was  located  the  plating  apparatus.  In  coming  from  the  lower 
floor  up  into  this  department,  the  passage-way  led  up  a  flight  of 
«tairs  on  the  west  side  of  the  large  room,  then  along  the  rear  or 
north  end  of  said  room  across  the  same  to  the  door  connecting  with 
the  plating  or  smaller  room,  which  door  was  in  the  north-east  corner 
of  the  large  room,  and  about  two  or  three  feet  south  of  the  north 
partition  or  rear  end  of  the  large  room.  About  two  feet  south  of 
this  door,  and  close  against  the  partition  on  the  east  side  of  the 
large  room  dividing  it  from  the  plating  room,  was  situated  what  is 
known  as  a  drawing  machine.  This  was  a  machine  operated  by 
steam  power,  and  used  for  making  brass  mouldings  by  drawing 
strips  of  sheet  brass  through  a  steel  die.  The  machine  was  about 
two  feet  in  width  and  eighteen  in  length,  and  consisted  of  a  double 
■set  (four)  of  cog-wheels  located  at  the  north  end  of  the  machine,  a 
long  frame  and  an  arrangement  at  the  south  end  of  the  machine  for 
holding  the  die.  Of  these  sets  of  cog-wheels  those  nearest  the 
door  revolved  upward,  and  the  set  farthest  from  the  door  down- 
ward, and  each  consisted  of  two  wheels,  one  about  sixteen  inches 
and  the  other  about  eight  inches  in  diameter,  placed  on  a  horizontal 
line  about  three  and  one-half  feet  from  the  floor.  In  operating  this 
machine,  the  operator  walked  to  the  south  end  thereof,  attached 
the  clutch  to  a  piece  of  brass  and  started  the  machine.  Then  he 
walked  along  until  the  chain  attached  to  the  clutch  had  drawn  the 
brass  through  the  die  and  had  traveled  north  to  the  gearing  described 
above.  Then  he  reached  over  the  cog-wheels,  disengaged  the 
clutch,  took  out  the  moulding,  and  walking  back  drew  the  chain  to 
the  south  end  of  the  machine  ready  to  repeat  the  operation.  Plain- 
tiff claims  that  on  the  morning  of  February  20,  1891,  when  he  had 
been  in  the  employ  of  the  defendant  about  two  and  one-half  days, 
and  at  about  7:30  a.  m.,  on  said  day,  he  was  called  by  his  foreman 
from  the  plating  into  the  polishing  room  to  do  some  work.  That  it 
was  a  dark,  stormy  morning,  and  as  he  was  passing  through  the  door 
between  the  rooms,  being  told  to  hurry  up,  he  started  forward,  and 
stumbling  over  a  pile  of  castings  lying  on  the  floor  which  the  dark- 
ness prevented  his  seeing,  a  foot  or  so  west  of  the  drawing  machine, 
fell  upon  the  cog-wheels  thereof,  and  thereby  the  four  fingers  upon 
his  left  hand  were  so  badly  injured  as  to  necessitate  amputation. 
The  appellant  assigns  as  error,  variance  between  the  proof  and  the 
allegations  of  the  declaration,  and  in  refusing  instructions  for 
defendantand  in  giving  instructions  for  plaintiff."  Newell  &  Camp 
and  A.   B.   Wilson,  appeared  for  appellant;   J.  F.  Kohout,  for 
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appellee.     The  opinion  was  rendered  by  Phillips,  J.,  who,  after 
reviewing  the  assignments  of  error,  affirmed  tht  judgment. 

notes  of  eases  relating  to  ii^aries  to  minor  employees. 

Defective  appliance  —  Fall  of  iron  hammer. 

In  Chicago  Drop  Forge  &  Foundry  Company  v.  Van  Dame  (by  Next  Friend), 
149  III.  337  (1894),  boy,  about  fifteen  years  of  age,  injured  by  fall  of  iron  ham- 
mer  which  was  operated  by  steam,  whereby  his  hand  was  severely  injured, 
judgment  of  Appellate  Court  for  the  First  District,  affirming  iudgment  for 
plaintifif  in  the  Circuit  Court  of  Cook  county,  was  affirmed. 

Boy  caught  by  shaft  of  machinery. 

In  Bradley  v.  Sattler,  Adm*x,  156  111.  603  (1895),  boy,  twelve  years  old,  caught 
t>y  projecting  pin  and  whirled  around  shaft  of  machinery,  sustaining  fatal  injur- 
ries,  judgment  of  Appellate  court  for  the  First  District,  affirming  judgment  for 
plainti£F  in  the  Circuit  Court  of  Cook  county  for  $5,000,  'vz.z^ffirmed.  Affirming 
54  111.  App.  504. 

Boy  injured  by  machinery,  ' 

In  Norton  et  al.  v,  Volzke  (by  Next  Friend),  158  III.  402  (1895),  boy,  eleven 
years  old,  injured  by  fingers  being  caught  in  machinery  in  defendant's  factory, 
judgment  of  Appellate  Court  for  the  First  District,  affirming  judgment  for 
plaintiff  in  the  Circuit  Court  of  Cook  county  for  $1,700,  ^99^%  affirmed.  Affirming 
54  111.  App.  545. 

Boy  injured  by  machine  saw  —  Contributory  negligence. 

In  Sinclair  v,  Berndt,  87  111.  174  (1877),  the  syllabus  to  the  official  report 
states  the  case  as  follows:  "  Where  a  boy  [thirteen  years  of  age]  employed  to 
<lo  work  generally  about  a  planing  mill,  such  as  a  boy  of  his  age  and  strength 
was  capable  of  doing,  while  engaged  in  a  business  not  dangerous,  with  proper 
<care,  left  his  post  and  went  to  the  place  of  another  lad,  in  front  of  a  saw,  and 
pat  a  board  to  the  machine,  and  while  hurrying  to  get  back  to  his  own  place, 
thoughtlessly  put  his  hand  on  the  saw,  whereby  he  lost  his  fingers,  it  was  held 
that  00  recovery  could  be  had  by  the  boy's  father  in  a  suit  against  the  employer, 
for  the  injury,  owing  to  the  boy's  negligence,  and  that  the  boy  himself,  if  suing, 
could  not  recover."  Judgment  for  plaintiff  in  the  Circuit  Court  of  Cook  county 
for  $1,346,  was  reversed. 

Falling  on  slippery  floor  and  injured  by  cogwheel  of  machine. 

In  AMES&  Frost  Company  v,  Strachurski.  145  111.  192(1893),  minor  employee, 
a  boy  of  sixteen  years,  injured  by  his  hand  being  caught  in  the  gearing  of  defend- 
ant's **  matcher"  machine,  caused  by  falling  on  slippery  floor,  whereby  he  was 
caught  by  the  cogwheel,  it  was  held  that  the  evidence  tended  to  show  negligence 
00  part  of  defendant  in  failing  to  properly  guard  and  cover  the  gearing  of  the 
machine.  Judgment  for  plaintiff  for  $1,500  rendered  on  verdict  in  the  Circuit 
Court  of  Cook  county,  affirmed  by  the  Appellate  Court  for  the  First  District, 
was  affirmed  by  the  Supreme  Court. 

Clothing  of  female  employee  caught  in  machinery. 

In  Fairbank  bt  al.  v.  Haentzche.  73  111.  236  (1874),  action  for  damages  for 
death  of  a  young  female  employee  who,  while  passing  the  machinery  shaft  in 
Vol.  XIV— 21 
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defendant's  factory,  was  drawn  around  the  shaft  by  her  clothing  catching  on 
it,  and  fatally  injured,  judgment  for  plaintiff  in  the  Superior  Court  of  Cook, 
county  was  affirmed, 

FALL  OF  FILE  OF  IRON  ORE  — EMPLOYEE  INJURED' 
WHILE  LOADING  CARS  —  LIABILITY  OF  CORPORATION 
FOR  ACT  OF  AGENT  —  DUTY  OF  MASTER  TO  FURNISH 
SAFE  PLACE  TO  WORK.  —  In  ILLINOIS  STEEL  COMPANY 
V.  SCHYMANOWSKI,  162  111.  447  (October,  1896),  where  plaintiff^ 
an  employee  of  defendant,  was  injured  by  the  fall  of  a  pile  of  iron 
ore  which  crushed  his  foot,  he  being  engaged  in  loading  the  ore 
into  vehicles,  judgment  of  the  Appellate  Court  for  the  First  District 
(59  111.  App.  32),  affirming  judgment  for  plaintiff  in  the  Superior 
Court  of  Cook  county,  was  affirmed.  The  facts  of  the  case  are 
stated  in  the  opinion  by  the  court  (Magruder,  J.),  as  follows: 

"Appellant  [defendant  below]  was  engaged  in  the  reduction  of 
iron  ore  and  the  manufacture  of  iron  and  steel  at  South  Chicago,, 
when  the  accident  occurred  which  caused  the  injury  to  appellee 
{plaintiff  below].     In  the  works  of  appellant  at  this  time  was  a  large 
pile  of  iron  ore,  several  hundred  feet  long  and  about  seventy-five 
high  at  the  highest  point.     The  ore  on  this  pile  was  shot  down  with 
dynamite  in  the  daytime  by  a  gang  of  men.     The  ore,  thus  loosened 
and  detached  from  the  pile  and  lying  on  the  floor  at  its  bottom,  was 
put  into  '  buggies,'  or  wheeled  vehicles,  and  taken  to  the  furnaces. 
Appellee  was  a  servant  in  the  employment  of  the  appellant  company, 
and,  on  the  night  of  January  18,  1892,  he  was  engaged  in  loading- 
the  ore  into  the  'buggies.'     Upon  the  night  in  question  it  was- 
snowing  hard.     About  ten  o'clock  on  that  night,  while  appellee  was 
thus  at  work  at  a  mass  of  ore  which  lay  upon  the  floor,  a  large 
piece  of  ore,  about  eight  feet  long  and  three  feet  thick,  fell  from 
the  perpendicular  part  of  the  pile  of  ore,  and  crushed  appellee's 
foot  so  as  to  permanently  cripple  him.     The  pile  of  ore,  at  the  place 
where  appellee  was  working,  was^  perpendicular  for  a  distance  of 
from  three  to  ten  feet,  and  commenced  to  slope  back  at  that  dis* 
tance  from  the  floor.     The  ore  was  packed  into  such  a  solid  mass 
that  it  required  the  use  of  explosives  to  loosen  it.     After  it  was 
shot  down  by  dynamite,  much  of  it  was  in  large  lumps,  which  had 
to  be  broken  up  by  picks  before  they  could  be  handled.     Appellee 
was  not  a  member  of  the  gang,  whose  special  business  was  to  loosen 
the  ore  by  dynamite  in  the  day-time.     He  had  nothing  to  do  with 
that  part  of  the  work.     His  business  was  to  put  the  ore,  thus  loos- 
ened from  the  pile  and  precipitated  to  the  floor,  into  the  '  buggies,  *^ 
and,  when  they  were  too  large,  to  break  them  with  a  pick.     The 
men  worked  wherever  the  ore,  shot  down  in  the  day-time,  lay  upoik 
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the  floor,  and  appellee,  who  had  been  engaged  in  this  kind  of  work 
for  about  eighteen  days  before  the  accident,  was  generally  at  work  at 
a  distance  of  from  seven  to  ten  feet  from  the  edge  of  the  pile  of  ore. 

"The  evidence  tends  to  establish  the  following  circumstances: 
This  night-work  was  usually  done  by  the  light  of  torches.  On  the 
night  in  question,  which  was  dark  and  stormy,  appellee  seemed  to 
regard  the  light  as  insufficient,  and  went  to  look  for  the  boss,  and, 
finding  him  about  one  hundred  steps  away,  asked  him  for  more 
light,  or  for  'another  light.'  The  boss  or  foreman  replied:  *  You 
God  damned  son  of  a  bitch,  you  go  to  work ; '  he  then  walked  ahead 
of  appellee  to  the  place  where  the  latter  had  been  at  work,  and  took 
up  the  pick  and  put  it  into  the  ore,  striking  the  pile  a  number  of 
times  where  it  was  straight  or  perpendicular,  and,  according  to  one 
of  the  witnesses,  loosening  it.  He  then  threw  down  the  pick  and 
swore  at  appellee,  and  ordered  him  to  work  there.  Appellee  obeyed 
the  order,  and,  in  a  very  short  time  after  the  foreman  left,  the 
piece  of  ore  already  referred  to,  weighing  several  tons,  fell  from 
the  perpendicular  side  of  the  pile  and  injured  appellee  as  stated. 
There  was  some  evidence  tending  to  show  that  the  bottom  of  the 
pile  of  ore  was  loose,  and,  if  this  was  so,  it  would  be  apt  to  fol- 
low that  the  lower  part  of  the  pile  would  not  support  the  upper 
part." 

As  to  the  duty  to  provide  a  safe  place  to  work,  and  the  liability 
of  the  company  for  the  acts  of  its  agent,  the  court  said: 

"  Unquestionably,  it  was  the  duty  of  the  appellant  company, 
when,  through  its  foreman,  or  superintendent,  or  boss,  it  ordered 
appellee  to  work  near  or  alongside  of  the  pile  of  ore,  to  see  to  it 
that  the  pile  was  safe.  Appellee  had  nothing  to  do  with  the  con- 
struction of  the  pile,  or  with  the  loosening  of  its  material  by  means 
of  explosives.  He  knew  nothing  about  its  condition.  A  foreman, 
in  charge  of  workmen  and  clothed  with  the  power  of  superintend- 
ence,  is  bound  to  take  proper  precautions  for  the  safety  of  the 
men  at  work  under  him.  Where  he  puts  men  at  work  alongside  of 
such  a  pile  of  ore  as  has  been  herein  described,  which  must  be  shat- 
tered by  dynamite  in  order  to  loosen  its  component  parts,  it  is  his 
duty  to  observe  carefully  the  condition  of  its  material  as  to  loose- 
ness or  compactness,  and  all  other  features  of  its  structure,  so  that 
he  may  be  enabled  to  determine  what  should  be  done  to  prevent 
such  injuries  as  those  inflicted  upon  appellee.  The  jury  might  well 
have  believed  that,  if  he  had  exercised  proper  skill  and  foresight,  the 
accident  would  not  have  happened.  Whether  or  not  appellee  was 
in  the  exercise  of  ordinary  care  was  a  question  of  fact  for  the  jury. 
It  was  no  part  of  his  duty  to  study  the  conditions  affecting  the 
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stability  of  the  ore  at  the  sides  of  the  pile,  or  to  do  anything  except 
to  work  as  well  as  he  could  under  the  directions  of  the  foreman  or 
boss.     Hennessey  v.  City  of  Boston,  i6i  Mass.  502. 

"  The  fact  that  the  foreman  struck  the  pile  a  number  of  times 
with  a  pick  may  have  had  the  effect  of  setting  in  motion  the  loose 
portions  of  the  ore  and  causing  the  fall  of  the  piece  which  produced 
the  injury.  Whether  this  was  so  or  not  was,  at  any  rate,  a  fair 
matter  of  inference  for  the  jury.  The  master  is  liable  where  the 
servant  is  injured  by  a  temporary  peril  to  which  he  is  exposed  by 
the  positive  negligent  act  of  the  employer  without  any  negligence 
on  the  part  of  the  servant.  (Fairbank  v.  Haentzche,  73  111.  236, 
14  Am.  Neg.  Cas.  321,  ante.  *  Where  the  personal  negligence  of  the 
master  has  directly  caused  the  injury,  there  the  master's  liability 
to  the  servant  is  the  same  as  it  would  be  to  one  not  a  servant.' 
(Wharton  on  Law  of  Neg.,  §  205.) 

"  Where  a  corporation  authorizes  one  of  its  employees  to  have 
the  control  over  a  particular  class  of  workmen  in  any  branch  of  its 
business,  such  employee  is,  quoad  hoc,  the  direct  representative  of 
the  company.  The  commands  which  he  gives  within  the  sbope  of 
his  authority  are  commands  of  the  company  itself,  and,  if  such 
commands  are  not  unreasonable,  those  under  his  charge  are  bound 
to  obey  at  the  peril  of  losing  their  situations.  Hence  the  company 
will  be  held  responsible  for  the  consequences.  (Chicago  &  Alton 
R.  Co.  V.  May,  108  III.  288;  Fanter  r.  Clark,  15  III.  App.  470.) 
Here,  if  the  act  of  the  foreman  or  boss,  in  picking  at  the  pile,  had 
the  effect  of  weakening  the  support  of  the  upper  part  of  it,  his  con- 
duct must  be  regarded  as  the  conduct  of  appellant. 

"  The  duty  of  the  master  to  use  reasonable  diligence  in  seeing 
that  the  place  where  the  work  of  his  servant  is  to  be  performed  is 
safe  for  that  purpose,  extends  not  only  to  such  risks  as  are  known 
to  him,  but  to  such  as  he  ought  to  know  in  the  exercise  of  due  dili- 
gence. (Cook  V.  St.  P.,  M.  &  M.  R*y  Co.,  34  Minn.  45;  Consoli- 
dated Coal  Co.  V.  Haenni,  146  III.  614,  14  Am.  Neg.  Cas.  310,  afiie.) 
In  the  case  at  bar,  appellant  was  bound  to  keep  the  edge  of  the  ore 
pile  in  such  condition  that  it  would  not  fall  upon  those  whom  the 
foreman  ordered  to  work  at  its  base. 

**  The  rule  that  the  master  must  furnish  to  his  servant  a  reason- 
ably safe  place  to  work  in,  and  must  use  proper  diligence  to  keep 
such  place  in  a  reasonably  safe  condition,  was  recently  applied  by 
this  court  to  a  case  where  the  plaintiff  was  injured  while  working 
for  the  defendant  near  a  row  of  barrels,  which  were  not  kept  in 
such  condition  that  they  would  not  fall  upon  plaintiff  while  working 
near  the  same.     Libby  v.  Scherman,  146  III.  540."    •    »    • 
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FUl  of  Iron  girdar  ftom  ballding. 

In  THE  WIGHT  FIRE  PROOFING  COMPANY  zi.  POCZEKAI, 
130  III.  139  (1889),  judgment  of  Appellate  Court  for  the  First  Dis- 
trict, affirming  judgment  in  the  Superior  Court  of  Cook  county  for 
plaintiff  for  $2,000,  was  affirmed.  Plaintiff  was  injured  by  the  fall 
of  an  iron  girder  in  a  building  in  course  of  construction  which  had 
been  placed  there  by  the  contractor  in  charge  of  the  iron  work  of 
the  building,  with  which  the  defendant  had  nothing  to  do.  Plaintiff 
was  employed  in  lowering  scaffolding  which  had  been  used  by 
masons  in  the  employment  of  another  contractor,  and  the  accident 
happened  while  some  of  the  defendant's  employees  were  arranging 
the  appliances  for  laying  fire-proof  arches  on  the  roof  of  the  build- 
ing. Defendant  was  liable  for  the  negligence  of  his  servants.  See 
also  30  III.  App.  266. 

Fall  of  iFon  mold. 

In  JOLIET  STEEL  COMPANY  v.  SHIELDS,  134  111.  209 
(1890),  track  repairer  in  defendant's  steel  mill,  while  repairing  track 
within  the  converting  mill,  injured  by  the  slipping  of  an  iron  mold 
which  fell  on  plaintiff's  foot  and  leg,  judgment  of  Appellate  Court 
for  the  Second  District,  affirming  judgment  for  plaintiff  in  the 
Circoit  Court  of  Will  county  for  $3,000,  was  reversed  ior  erroneous 
instruction  which  practically  directed  finding  for  plaintiff  where 
the  declaration  and  proof  were  defective.  (See  32  111.  App.  598.) 
The  Shields  case  is  distinguished  in  the  case  of  Libby  v.  Scherman, 
146  111.  540,  where  the  corporation  itself  was  charged  with  the  neg- 
ligent  act,  while  in  the  Shields  case  the  negligent  acts  were  affirma- 
tively alleged  to  have  been  done  by  defendant's  servants,  without 
showing  that  they  were  done  by  the  class  of  servants  whose  acts 
woold  charge  the  principal  with  responsibility.  [See  Libby  v. 
Scherman,  reported  in  next  paragraph.] 

On  a  subsequent  trial  of  the  Shields  case,  plaintiff  recovered 
judgment  for  $5,000,  which  was  affirmed  in  the  Appellate  Court. 
(45  111.  App.  453.)  On  appeal  the  Supreme  Court  affirmed  the  judg- 
ment. Rehearing  denied.  Joliet  Steel  Co.  v.  Shields,  146  111. 
603  (1893). 

Fall  of  twnels  In  paeking  hoose. 

In  LIBBY,  McNeill  &  LIBBY  v.  SCHERMAN,  146  111.  540 
(1893),  judgment  for  plaintiff  in  the  Circuit  Court  of  Cook  county 
for  $5,000,  which  was  affirmed  by  the  Appellate  Court  for  the  First 
District,  was  affirmed.  (50  111.  App.  123.)  The  declaration  alleged 
that  the  plaintiff  at  the  time  he  was  injured  was  working  for  defend- 
ant near  a  row  of  barrels,  piled  to  the  height  of  twelve  feet,  in  its 
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packing  house,  and  that  by  reason  of  defendant's  failure  to  maintain 
said  barrels  in  such  condition  that  they  would  not  spread,  tilt  or 
fall,  one  of  the  barrels  weakened  and  the  pile  of  barrels  fell  upon 
plaintiff,  breaking  his  leg,  etc.  The  case  was  distinguished  from 
Joliet  Steel  Co.  v.  Shields,  134  111.  109,  where  the  negligent  acts 
were  affirmatively  alleged  to  have  been  done  by  defendant's  serv- 
ants, without  showing  that  they  were  done  by  the  class  of  servants 
whose  acts  would  charge  the  principal  with  responsibility,  while 
here  the  corporation  itself  was  charged  with  the  negligent  act.  [See 
the  Shields  case,  reported  in  preceding  paragraph.] 

Fall  of  roof  of  tank  insnffleleiitly  sapported. 

In  CONSOLIDATED  ICE  MACHINE  COMPANY  et  al.  r. 
KEIFER,  Adm'r,  134  III.  481  (1890),  actions  against  two  companies 
for  negligence  causing  death  of  plaintiff's  intestate,  judgment  of 
Appellate  Court  for  the  Fourth  District  affirming  judgment  for 
plaintiff  in  the  Circuit  Court  of  East  St.  Louis  for  $2,500  was  affirmed. 
(See  26  111.  App.  466.)  The  fourth  paragraph  of  the  syllabus  to 
the  official  report  states  the  facts  as  follows : 

''An  ice  machine  company  undertook  to  erect  for  a  brewery  com- 
pany a  refrigerator  plant,  which  included  a  large  iron  tank.  The 
latter  company  was  to  fix  the  location  for  the  plant,  and  make  and 
put  in  proper  supports  for  the  tank.  When  the  supports  were 
completed  the  agent  of  the  machine  company  notified  the  president 
of  the  brewery  company  that  they  were  not  sufficient,  but  afterward, 
with  this  knowledge  on  the  part  of  both  companies,  the  agent  of 
the  machine  company,  with  the  approval  of  the  brewery  company, 
put  the  tank  upon  these  insufficient  supports,  and  commenced  filling 
it  with  water,  and  sent  one  of  its  servants  on  the  roof,  who  had  no 
notice  of  the  danger,  and  while  he  was  on  the  roof  the  supports  of 
the  tank  gave  way,  which  caused  the  servant  to  fall  with  the  roof, 
whereby  he  was  killed.  Held^  that  the  companies  were  jointly  liable 
in  an  action  by  the  personal  representative  of  the  servant  killed." 

Cave-in  of  bank  of  elay  pit. 

In  CHICAGO  ANDERSON  PRESSED  BRICK  COMPANY  r. 
SOBKOWIAK,  148  III.  573  (1894),  employee  while  working  in 
defendant's  clay  pit  injured  by  the  falling  in  of  the  bank  of  the  pit, 
judgment  for  plaintiff  was  affirmed.  The  trial  in  the  Circuit  Court 
of  La  Salle  county  resulted  in  a  verdict  for  plaintiff  for  $8,500.  A 
remittitur  of  82,500  was  entered,  and  judgment  rendered  for  $6,000. 
The  Appellate  Court  for  the  Second  District  affirmed  the  judgment, 
which  was  subsequently  affirmed  by  the  Supreme  Court.  See  also 
34  111.  App.  312;  38  III.  App.  531;  45  III.  App.  317. 
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Aeeidents  to  employees  while  working  on  vessels. 

Fall  of  block  and  iaekle  —  Defective  appliance. 

In  Schooner  '*  Norway"  v,  Jensen,  52  111.  373  (1869),  where  a  sailor  on  the 
-schoooer  was  injured  by  the  falling  of  a  block  connected  with  the  tackle  caused 
by  negligence  of  other  employees  in  permitting  the  appliances  to  be  in  defective 
condition,  whereby  plaintiff's  arm  was  broken,  judgment  for  the  plaintiff  in  the 
"Superior  Court  of  Chicago  for  $1,000  was  affirmed. 

Breaking  of  mast  and  schooner  mate  injured. 

In  GuNDERSON  9.  Peterson,  65  111.  193  (1872),  where  the  mate  of  a  schooner 
was  injured  by  the  breaking  of  a  mast  whereby  he  fell  to  the  deck,  it  was  held 
that  the  injury  was  one  incident  to  the  service,  there  being  no  appearance  of 
rottenness  or  decay  of  the  mast  at  the  place  of  breaking,  and  judgment  for 
.plaintiff  was  reversed. 

Unloading  barge  —  Falling  into  hole  in  flooring  —  Obvious  defect. 

In  East  St.  Louis  Ice  &  Cold  Storage  Company  v.  Crow,  155  111.  74  (Janu- 
ary, 1895),  employee  in  defendant's  service  engaged  in  unloading  rock  from  a 
i)arge,  injured  by  falling  into  a  hole  in  the  flooring  of  said  barge,  judgment  for 
plaintiff  for  $2,000  in  the  City  Court  of  East  St.  Louis,  which  was  affirmed  by 
the  Appellate  Court  for  the  Fourth  District  (52  111.  App.  373),  was  reversed,  on 
the  ground  that  the  evidence  did  not  show  due  care  on  part  of  plaintiff  to  avoid 
the  injury,  and  that  the  defects  in  the  barge  being  obvious  to  plaintiff,  he  was 
l>onnd  to  prove  the  exercise  of  care  on  his  part  to  avoid  the  injury. 

'Caught  in  tow4ine  of  barge  —  Incompetency  of  captain  of  tow. 

In  Western  Stone  Company  v.  Whalen.  151  111.  472  (June,  1894),  it  appeared 
that  plaintiff,  an  employee  of  defendant,  was  in  charge  of  a  barge  which  was 
being  towed  by  a  steam  propeller  under  the  control  of  a  captain  employed  by 
^defendant,  and  while  being  so  towed  plaintiff  was  caught  in  the  tow  line  and 
his  leg  crushed  against  a  post,  caused  by  alleged  recklessness  and  negligence 
of  the  capuin  of  rhe  propeller  In  running  too  fast,  etc.  Judgment  for  plaintiff 
-in  the  Superior  Court  of  Cook  county  was  affirmed  by  the  Appellate 'Court  for 
Che  First  District  which,  on  appeal  to  the  Supreme  Court,  was  affirmed.  It  was 
held  that  plaintiff  and  the  captain  of  the  propeller  were  fellow-servants,  but  the 
right  of  recovery  depended  upon  the  question  of  defendant's  negligence  in  the 
•employment  of  the  captain,  and  defendant's  knowledge  of  the  incompetency  of 
such  captain,  questions  of  fact  which  the  jury  found  In  plaintiff's  favor,  and 
which  the  Appellate  and  Supreme  Courts  affirmed.     See  51  111.  App.  512. 

Struck  by  coal  while  unloading  barge  —  Defective  appliance. 

In  Pennsylvania  Coal  Co.  v.  Kelly,  156  111.  9  (1895),  employee  unloading 
coal  from  the  hold  of  a  steamer,  injured  by  the  contents  of  a  bucket  which  was 
overturned  as  it  was  being  hoisted,  whereby  one  of  his  legs  was  broken,  judg- 
ment  of  the  Appellate  Court  for  the  First  District,  affirming  judgment  for 
plaintiff  in  the  Circuit  Court  of  Cook  county,  was  affirmed.  Affirming  54  111. 
App.  622. 

EMPLOYEE  FALLING  INTO  ELEVATOR  HOLE  IN  FAC- 
TORY.—THE  NATIONAL  SYRUPCOMPANY  V.  CARLSON,  155 
111.  210,  was  an  action  for  personal  injuries  received  by  plaintiff  while 
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walking  through  a  passageway  ia  a  glucose  factory,  wheo  he  fell 
into  an  open  elevator  hole.  The  Appellate  Court  for  the  Second 
District  reversed  a  judgment  for  the  plaintiff  for  $5,000.  42  111. 
App.  178.  The  case  was  again  tried  and  judgment  was  rendered  on 
verdict  for  $3,000  for  plaintiff  which  was  affirmed  by  the  Appellate 
Court.  47  111.  App.  178.  On  appeal  to  the  Supreme  Court  the 
judgment  was  affirmed.  The  question  of  a  release  was  ?uld  to  be  one 
of  fact,  which  was  not  reviewable  by  the  Supreme  Court. 

See  also  the  decisions  in  the  Appellate  Court,  as  follows:  National 
Syrup  Co.  ?/.  Carlson,  42  111.  App.  178;  employee  falling  down 
elevator  shaft  in  factory;  judgment  for  plaintiff  for  $5,000  reversed 
for  erroneous  instruction  and  exclusion  of  certain  evidence.  See 
also  subsequent  decision  in  47  111.  App.  178,  where  judgment  for 
plaintiff  for  3,000  was  affirmed, 

NOTES  OF  PERSONAL  INJURY  CASES  ARISING  OUT  OF  THE  RELA- 
TIONS  OF  MASTER  AND  SERVANT,  DECIDED  IN  THE  APPELLATE 
COURTS  OF  ILLINOIS. 

1.  Dangeroos  premises. 

2.  Defective  appliances. 

3.  Elevator  aecidents. 

4.  Explosions. 

5.  Eleetrieity. 

6.  Falling  objects. 

7.  Flying  objeets. 

8.  Loading  and  unloading  ears,  etc. 

9.  Machinery  accidents. 

10.  Mines— Accidents  in. 

11.  Minor  employees. 

12.  Scaffplding  accidents. 
18.  Miscellaneous. 

[Note.  —  The  vast  number  of  Master  and  Servant  cases  relating  to  Injaries 
to  Employees,  reported  In  the  Illinois  Appellate  Coarts'  reports,  necessitates 
compression  in  this  series  of  Am.  Nbg.  Cas.,  and  the  Editor  of  that  series  deems 
it  sufficient  to  merely  give  a  brief  note  of  the  Appellate  Courts*  decisions, 
embracing  them  in  a  Special  Classification  of  the  topics  treated  in  this  volume. 
Wherever  the  Supreme  Court  has  passed  upon  an  Appellate  Court  decision  the 
same  will  be  found  duly  noted  with  the  Illinois  Supreme  Court  cases  reported 
in  this  volume.  Cases  decided  in  the  Illinois  Appellate  Courts  from  1896  to 
date  are  reported  in  Vols.  1-14  Am.  Neo.  Rbp.,  and  the  current  numbers  of  that 
series  of  Reports.  Cases  relating  to  Railroad  Employees  are  Classified  and 
placed  at  the  end  of  the  Illinois  cases  reported  in  this  volume,  14  Am.  Neg.  Cas.] 

1.  Dangerous  premises. 

Parlin  &  Orendorff  Co.  v,  Finfrouck,  65  III.  App.  174;  employee  injured  by 
inhaling  a  quantity  of  gas  and  fumes  emitted  by  a  blast  furnace  used  for  melt- 
ing iron;  judgment  for  plaintiff  for  %2,%qo  reversed;  assumption  of  risk,  etc 

Armour  et  al.  v,  McFadden,  9  Bradw.  (111.  App.)  508;  foreman  in  packing- 
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house  falling  through  hatchway;  judgment  for  plaintiff  reversed;  failure  to- 
prove  due  care  on  plain  iff  *8  part,  ' 

Kolb,  Adm'x,  v.  Sandwich  Enterprise  Co.,  36  111.  App.  419;  employee  falling- 
through  trap  or  hole  in  floor  of  factory;  judgment  for  defendant  affirmed,'^ 
employee's  knowledge  of  defective  appliance. 

Chicago  Packing  &  Provision  Co.  v,  Rohan,  47  III.  App.  640;  steam  fitter  in 
packing  house  walking  into  vat  of  boiling  water;  judgment  for  plaintiff  for 
$13,800  reversid;  failure  to  exercise  due  care. 

Illinois  Steel  Co.  v,  Mann,  67  111.  App.  66;  employee  injured  by  falling  on 
dangerous  floor  in  rolling  mill  where  he  was  employed  as  heater;  judgment  for 
plaintiff  affirmed, 

2.  Defeetlve  appliances. 

Harms  v.  Sullivan,  i  Bradw.  (111.  App.)  251;  stone-setter  injured  by  negll* 
gence  of  fello^servants  and  defective  appliances;  judgment  for  plaintiff  for 
$500  reverted  for  erroneous  instruction  as  to  negligence  of  parties. 

Chicago  Dredging  &  Dock  Co.  v.  McMahon,  30  111.  App.  358;  employee  while- 
at  work  on  a  dredge  struck  by  same,  causing  loss  of  arm;  judgment  for 
plaintiff  affirmed, 

Tudor  Iron  Works  v.  Weber,  31  III.  App.  306;  laborer  in  mill  injured  by^ 
coupling  which  was  out  of  repair;  judgment  for  plaintiff  for  $2,000  affirmed, 

Sendzikowski  v.  McCormick  Harvesting  Machine  Co.,  58  111.  App.  418; 
employee  injured  by  defective  appliance;  judgment  for  defendant  reversed;  serv- 
ant obeying  improper  orders  of  superior  or  using  for  brief  time  defective  appli-^ 
ances  under  promise  of  immediate  repair  is  not  without  remedy  for  injury 
sustained  thereby. 

Ambrose  v,  Angus  et  al.,  61  111.  App.  304;  employee  injured  by  breaking  of 
derrick  boom  while  he  was  operating  same;  judgment  for  defendants  reversed 
lor  erroneous  instructions  as  to  fellow-servants  and  assumption  of  risks. 

Ashley  Wire  Co.  v,  Mercier,  61  111.  App.  485;  employee  injured  by  falling  of 
crane  with  which  he  was  at  work;  judgment  for  plaintiff  for  $7,000  affirmed. 

See  also  Ashley  Wire  Co.  v,  McFadden,  66  111.  App.  26,  where  employee  was 
killed  in  same  accident  as  an  Mercier  case;  judgment  for  plaintiff  for  $2,500' 
affirmed, 

8.  EleyatOF  aeeldentt. 

Falrbank  Canning  Co.  v,  Innes,  24  1)1.  App.  33;  employee  operating  elevator 
killed  by  fall  of  elevator  due  to  defective  appliance;  judgment  for  plaintiff  for 
$5,000  affirmed.     See  also  125  111.  410. 

Brunswick  v.  Strilka,  30  111.  App.  186;  employee  killed  in  elevator  accident; 
judgment  for  plaintiff  reversed  for  erroneous  instructions. 

Aurora  Cotton  Mills  v,  Ogert,  44  111.  App.  634;  female  employee  falling  down 
elevator  in  cotton  mill,  both  her  arms  being  broken;  judgment  for  plaintiff  for 
$1,000  reversed;  contributory  negligence. 

4u  Explosions. 

Holton  V,  Daly,  4  Bradw.  (111.  App.)  25;  machinist  injured  by  bursting  of 
emery  wheel;  judgment  for  plaintiff  for  $5,000  reversed  for  erroneous  instruction. 

Morris  v,  Gleason,  Adm'x,  4  Bradw.  (111.  App.)  510;  engineer  killed  by 
explosion  of  steam  boiler  in  flouring  mill;  judgment  for  plaintiff  for  $5,000- 
reversed  for  erroneous  instructions. 
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Kranz  v.  White,  8  Bradw.  (111.  App.)  583;  female  employee  injured  by 
explosion  of  s^enerator  in  soda-water  factory;  judgment  for  plaintiff  for  $a,ooD 
reversed  for  erroneous  instruction. 

Stearns  v.  Reidy,  33  HI.  App.  246;  employee  in  quarry  blinded  in  explosion 
of  dynamite;  judgment  for  $9,000  for  plaintiff,  who  was  rendered  sightless, 
4iffirmed. 

Fitzgerald  v.  Honkemp,  44  111.  App.  365;  employee  injured  by  explosion  of 
healed  copper  and  slag  which  was  drawn  into  water  tank  by  a  fellow-employee; 
judgment  for  defendant  affirmed\  fellow-servant  rule  applied. 

Hobbold  V,  Chicago  Sugar  Refining  Co.,  44  111.  App.  418;  foreman  in  refinery 
injured  in  explosion ;  judgment  for  defendant  reversed  for  erroneous  instructions. 

Dunham  Towing  &  Wrecking  Co.  v.  Christiansen  et  al.,  Adm'rs,  44  111.  App. 
523;  member  of  wrecking  crew  killed  by  explosion  of  oil  vapors  on  wrecked 
vessel;  judgment  for  plaintiff  reversed  for  error  in  excluding  certain  testimony 
desired  on  cross-examination.  ^ 

Alton  Lime  &  Cement  Co.  v.  Calvey,  47  lii-  App.  343;  employee  injured  in 
explosion  of  dynamite  in  quarry;  judgment  for  plaintiff  for  $150  affirmed, 

h.  Eleetrielty. 

Chicago  Edison  Co.  v.  Hudson,  66  111.  App.  63^;  employee  working  near 
wires  charged  with  electricity;  statement  by  foreman  that  wires  not  dangerous; 
injured  by  contact  with  wire;  judgment  for  plaintiff  for  $800  affirmed, 

6.  Falling  objects. 

North  Chicago  Rolling  Mills  Co.  v,  Monka,  4  Bradw.  (Ill  App.)  664;  laborer 
attending  to  blast  furnace  injured  by  weight  from  door  falling  on  his  foot; 
judgment  for  plaintiff  for  $4,000  reversed  for  erroneous  instructions. 

Heyer  v,  Salsbury,  Adm'x,  7  Bradw.  (111.  App.)  93;  employee  working  in 
-sugar  factory  fatally  injured  by  fall  of  cover  of  the  condenser  caused  by  an 
appliance  breaking;  judgment  for  plaintiff  reversed  for  erroneous  instructions* 

Springfield  Iron  Co.  v.  Gould,  11  Bradw.  (111.  App.)  439;  mass  of  steel  falling 
on  plaintiff's  foot;  defective  appliance;  judgment  for  plaintiff  reversed;  assump- 
tion of  risk;  fellow-servant  rule. 

Moline  Plow  Co.  v.  Anderson,  19  Bradw.  (111.  App.)  417;  employee  injured 
by  the  fall  of  a  grindstone  on  his  leg  caused  by  the  breaking  of  a  stick;  judg- 
ment for  plaintiff  for  $2,000  reversed  for  erroneous  instruction. 

East  St.  Louis  Packing  &  Provision  Co.  v,  McElroy,  29  111.  App.  504;  employee 
in  packing  house  struck  by  large  piece  of  ice  which  ran  off  the  slide  while  being 
•conveyed  to  cooling  room;  judgment  for  plaintiff  reversed;  contributory 
negligence. 

Hellmuth  r.  Katschke,  35  111.  App.  21;  employee  injured  by  being  struck  by 
a  barrel  which  fell  from  platform  improperly  placed  by  foreman;  judgment  for 
plaintiff  for  $1,500  affirmed. 

National  Gas  Light  &  Fuel  Co.  v,  Micthke,  Adm'x,  35  III.  App.  629:  employee 
killed  by  fall  of  iron  plate  caused  by  explosion;  judgment  for  plaintiff  reversed 
for  erroneous  admission  of  certain  evidence. 

Wells  &  French  Co.  v.  Gortorski.  50  111.  App.  445;  minor  employee  injured 
by  fall  of  stringers  in  lumber  mill;  forced  to  work  in  dangerous  position  by 
foreman;  judgment  for  plaintiff  affirmed, 

Legnard  v,  Lage,  57  111.  App.  223;  employee  excavating  clay  from  a  bank 
-struck  by  a  piece  of  clay  which  fell  and  crushed  his  leg;  judgment  for  plaintiff 
reversed;  knowledge  of  danger;  assumption  of  risk. 
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7*  Flying  objects. 

United  States  Rolling  Stock  Co.  v,  Chadwick,  35  111.  App.  474:  employee's 
eye  pat  out  by  a  block  thrown  by  a  circular  saw;  judgment  for  plaintiff  reversed^ 
the  evidence  not  justifying  the  verdict. 

William  Graver  Tank  Works  v  McGee,  58  111.  App.  250;  employee,  engaged 
as  helper  to  blacksmith,  struck  in  the  eye  by  an  iron  chip  which  flew  from  a  steel 
bar  that  was  being  cut  with  a  cold  chisel  in  defendant's  works;  judgment  for 
plaintiff  reversed  for  erroneous  instructions* 

-8.  Loadingr  and  anloading  oan,  ete. 

Whittaker  v.  Coombs,  14  Bradw.  (111.  App.)  408;  employee  engaged  in  unload- 
ing cars  and  filling  ice  house  injured  in  attempting  to  couple  cars,  his  hand 
and  fingers  being  caught  between  the  cars;  judgment  for  plaintiff  reversed; 
contributory  negligence. 

Keith  V.  Lynch,  19  Bradw.  (111.  App.)  574;  employee  (Lynch)  while  unloading 
a  cargo  of  coal  from  defendant's  schooner  struck  on  the  leg  by  a  heavy  piece  of 
timber  thrown  down  hatchway;  judgment  for  plaintiff  for  $526  reversed  for 
erroneous  instructions. 

St.  Louts  Bolt  &  Iron  Co.  v.  Brennan,  ao  Bradw.  (III.  App.)  555;  employee 
injured  by  upset  of  car  which  he^as  assisting  in  loading;  negligence  charged 
to  superintendent  in  directing  the  loading;  judgment  for  plaintiff  reversed; 
knowledge  of  danger;  assumption  of  risk. 

Myers  v.  American  Steel  Barge  Co.,  64  III.  App.  187;  employee  injured  while 
loading  corn  on  vessel  at  elevator;  defective  appliance;  failure  to  show  master's 
knowledge  of  defect;  judgment  for  defendant  affirmed, 

Tobin  V.  Friedman  Mfg.  Co.,  67  111.  App.  149;  employee  injured  while  load, 
ing  ice  into  a  refrigerator  car;  defective  appliances;  judgment  for  defendant 
affirmed;  servant's  misuse  of  appliance. 

^.  Maehlneiy  aeeidents. 

Anglo-American  Packing  &  Provision  Co.  r.  Baler,  20  Bradw.  (III.  App.)  376; 
employee,  feeder  to  machine  called  a  sausage  grinder,  operated  by  steam,  injured 
by  hand  and  arm  being  caught  by  the  knives  of  the  machine;  judgment  for 
plaintiff  reversed;  erroneous  admission  of  evidence  as  to  habits  of  plaintiff  as 
a  worker. 

Anglo-American  Packing  &  Provision  Co.  v,  Lewandowski,  26  111.  App.  629; 
employee  injured  by  chopping  machine  resulting  in  loss  of  two  fingers;  judg« 
ment  for  plaintiff  for  $2,500  reversed^  the  fellow-servant  rule  being  applied. 

George  Lehman  &  Sons  Company  v.  Siggeman,  35  111.  App.  161;  employee's 
hand  injured  while  cleaning  a  brick  machine;  judgment  for  ^hxv^Xfl  affirmed, 

Buhle  V.  Harland,  37  111.  App.  350;  employee's  hand  caught  in  cog-wheels 
of  machinery;  judgment  for  defendant  affirmed;  knowledge  of  danger  by 
employee. 

Williams,  White  &  Co.  v,  Hensler.  38  111.  App.  584;  employee  painting 
tnachine  Injured  by  machine  being  set  in  motion;  judgment  for  plaintiff 
reversed;  obvious  danger. 

Litchfield  Car  &  Machine  Co.  v,  Romine,  Adm'r,  39  111.  App.  642;  engineer 
faulty  injured  by  a  pipe  attached  to  engine;  judgment  for  plaintiff  reversed; 
assumption  of  risk. 

Weigreffe  v.  Daw,  40  111.  App.  53:  employee  injured  by  circular  saw;  judg. 
tnent  for  plaintiff  reversed;  cause  of  action  not  shown. 
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D.  M.  Sechler  Carriage  Co.  v.  0*Neil,  41  111.  App.  633;  employee's  hand 
caught  in  cog-wheels  of  machine;  contributory  negligence;  judgment  for 
plaintiff  reversed, 

Wiggins  Ferry  Co.  v.  Heilig,  43  111.  App.  238;  employee  Injured  while  splicing 
a  rope  to  pass  around  the  winch  in  pile-driving  work,  as  ordered  by  foreman, 
his  arm  being  pulled  between  winch  and  rope  by  sleeve  of  coat  catching;  judg* 
ment  for  plaintiff  reversed, 

Illinois  River  Paper  Co.  v,  Albert,  49  III.  App.  363;  employee  injured  by 
pulley  of  shaft;  obvious  dangers;  judgment  for  plaintiff  reversed, 

Chicago  Anderson  Pressed  Brick  Co.  v.  Rembas,  51  III.  App.  543;  employee 
in  brick  manufacturing  company,  shoveling  clay  into  wheelbarrow  to  a  crusher 
and  another  machine,  injured  by  hand  being  caught  and  drawn  into  crusher 
machine  and  arm  crashed;  judgment  for  plaintiff  for  $10,000  affirmed, 

Pitrowsky,  Adm'z,  v.  J.  W.  Reedy  Elevator  Mfg.  Co.,  54  III.  App.  253; 
employee  in  foundry  caught  by  revolving  shaft  and  killed;  judgment  for  defend- 
ant affirmed;  if  any  negligence  on  defendant's  part  it  was  negligence  of  which 
deceased  had  knowledge,  for  which  there  could  be  no  recovery. 

Jones,  by  next  friend,  v,  Roberts,  57  III.  App.  56;  female  employee  injured 
by  laundry  mangle  which  she  was  operating  In  defendant's  laundry;  judgment 
for  defendant  affirmed;  knowledge  of  danger;  assumption  of  risk. 

Tesmer  v,  Boehm,  58  111.  App.  609;  employee  injured  while  working  on  a 
machine  called  a  '*  shaper  "  in  defendant's  furniture  factory;  defective  appli* 
ance;  judgment  for  plaintiff  reversed;  knowledge  of  danger. 

Armour  et  aU  v.  Czischki,  Adm*r,  59  111.  App.  17;  female  employee  killed  by 
slipping  into  a  glue  crusher  through  unguarded  opening  in  floor  of  glue  factory 
where  she  was  at  work;  judgment  for  plaintiff  affirmed^  on  filing  of  remittitur 
from  judgment  for  $4,140,  all  in  excess  of  $1,500. 

Charles  Pope  Glucose  Co.^v.  Byrne,  60  III.  App.  17;  steam  fitter  injured  by  a 
part  of  his  thumb  being  cut  off  by  a  piece  of  iron  steam  pipe  carelessly  allowed 
by  a  fellow-employee  to  get  into  wheels  of  certain  machinery;  judgment  for 
plaintiff  for  $514  affirmed, 

Frazer  &  Chalmers  v,  Schroeder,  60  III.  App.  519;  employee,  acting  under 
orders  of  foreman,  performing  certain  work  with  other  employees  in  taking  a 
casting  from  a  wagon  struck  by  one  of  the  cranks  in  use  for  such  work;  jodg* 
ment  for  plaintiff  affirmed, 

Taylor  et  al.  v.  Felsing,  63  III.  App.  624;  employee  injured  by -machinery  in 
flouring  mill;  judgment  for  plaintiff  for  $2,600  affirmed;  injuries,  hand*  wrist 
and  arm  crushed. 

Swift  &  Co.  V.  Fue,  66  III.  App.  651;  employee's  arm  caught  in  cooling  fan; 
judgment  for  plaintiff  for  $3»500  affirmed^ 

10.  MiBM— Aeeidents  in. 

Beaucoup  Coal  Co.  v.  Cooper,  12  Bradw.  (III.  App.)  373;  mining  agent  killed 
by  fall  of  cage  caused  by  cable  breaking;  judgment  for  plaintiff  for  $5,000- 
reversed;  agent  of  defendant  could  not  recover  for  injury  caused  by  his  own 
failure  to  comply  with  statutory  provisions  of  the  Mining  Act  as  to  safe 
appliances. 

Beard  et  al.  v,  Sheldon,  13  111.  App.  54:  employee  fatally  injured  by  descend- 
ing cage  in  mine,  the  cage  falling  owing  to  insufllctent  steam  in  the  engine 
which  operated  it;  judgment  for  plaintiff  for  $4,000  reverted^  for  erroneous^ 
admission  of  certain  evidence  on  the  question  of  damages. 
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Liocolf]  Coal  Mining  Co.  v,  McNally,  Adm'r,  15  Bradw.  (111.  App.)  18 1; 
employee  working  with  another  on  a  scaffold  in  an  escapement  shaft,  putting 
up  a  water  pipe,  fatally  injured  by  fall  of  a  board  which  was  being  lowered  by 
other  employees;  judgment  lor  plaintiff  rvvrr^/^y  fellow-servant  rule;  assump- 
tion of  risk. 

Starne,  Dresser  &  Co.  v,  Schlothane,  si  111.  App.  97;  miner  injured  by 
descending  cage;  negligence  of  engineer;  judgment  for  plaintiff  for  $500 
reverstd  for  contributory  negligence  and  under  the  fellow-servant  rule. 

Kelley  v.  Wilson,  21  111.  App.  141;  miner  injured  by  fall  of  rock  in  coal  mine; 
judgment  for  plaintiff  for  $1,500  affirmed. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Young,  Adm'r,  24  111.  App.  255;  miner, 
loading  coal  in  mine,  killed  by  material  falling  from  roof;  statutory  action; 
judgment  for  plaintiff  for  $3,000  reversed  for  erroneous  instruction  based  on 
matters  not  speci6ed  in  declaration. 

Consolidated  Coal  Co.  of  St.  Louis  v.  Young,  Adm*r,  31  111.  App.  417; 
employee,  loading  coal  into  boxes,  killed  by  fall  of  clod;  judgment  for  plaintiff 
reversed. 

McLean  County  Coal  Co.  v,  McVey,  Adm*r,  38  111.  App.  158:  minor  employee, 
seventeen  years  old,  killed  by  the  fall  of  a  post  in  the  mine;  judgment  for 
plaintiff  affirmed, 

Illinois  Fuel  Co.  v.  Parsons,  38  III.  App.  182;  employee  injured  while  ascend 
sng  in  cage  in  mine;  judgment  for  plaintiff  reversed  for  erroneous  instruciions. 

Evans  v.  Cbessmond,  38  111.  App.  615;  employee  injured  by  fall  of  rock  from 
roof  of  coal  mine;  judgment  for  plaintiff  reversed;  assumption  of  risk;  contribu- 
tory negligence. 

Chicago,  Wilmington  &  Vermilion  Coal  Co.  v,  Peterson.  39  111.  App.  114;  fall 
of  rock  upon  miner  in  coal  mine;  judgment  for  plaintiff  reversed;  question  of 
release.  See  subsequent  decision  in  45  111.  App.  507,  where  release  was  held 
properly  obtained  and  judgment  for  plaintiff  reversed. 

Muddy  Valley  &  Manufacturing  Co.  v,  Phillips,  39  111.  App.  376;  employee 
injured  by  explosion  of  gas  in  coal  mine;  judgment  for  plaintiff  affirmed. 

Consolidated  Coal  Co.  of  St.  Louis  v,  Scheller,  42  111.  App.  619;  employee  in 
coal  mine  injured  by  slate  falling  from  roof;  judgment  for  plaintiff  for  $12,000 
reversed  for  several  errors. 

Consolidated  Coal  Co.  of  St.  Louis  v,  Bonner,  43  III.  App.  17:  driver  in  coal 
mine  injured  by  door  which  closed  upon  him;  judgment  for  plaintiff  reversed  on 
ground  of  carelessness  of  plaintiff,  etc. 

Crown  Coal  Co.  v,  Hiles,  43  111.  App.  310;  employee,  shoveling  coal  under 
chute,  injured  by  fall  of  lump  of  coal;  defective  appliance;  judgment  for 
p\^\nx\SL  affirmed, 

Girard  Coal  Co.  v,  Wiggins,  52  III.  App  70;  miner  injured  by  fall  of  descend- 
ing cage  in  mine;  judgment  for  plaintiff  affirmed. 

See  also  Girard  Coal  Co.  v,  Cloyd;  Girard  Coal  Co.  v.  Sinnott  and  Girard 
Coal  Co.  V.  McKnight,  actions  tried  with  Girard  Coal  Co.  v,  Wiggins  arising 
out  of  the  same  accident  as  In  the  Wiggins  case,  and  each  of  them  affirmed  with 
the  Wiggins  case.    See  52  111.  App.  70. 

Colfax  Coal  &  Mining  Co.  v,  Johnson,  52  111.  App.  383;  laborer,  in  mine. 
attempttog  to  lower  log  injured  by  chain  breakini;  and  log  falling  upon  his  leg; 
judgment  for  plaintiff  ior  $2,000  reversed;  insufficient  evidence  that  chain  was 
<lefective  and  how  or  why  accident  happened  not  shown. 

Springside  Coal  Mining  Co.  v.  Grogan.  53  III.  App.  60;  laborer  digging  in 
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mine  struck  and  killed  by  heavy  barrel,  which  was  blown  by  a  sadden  gust  of 
wind  into  the  mouth  of  the  pit;  judgment  for  plaintiff  for  $5,000  r^tvrj/^  for 
erroneous  instructions. 

1 1.  Minor  employees  injured — Various  eauses. 

Glover  v.  Gray,  9  Bradw.  (111.  App.)  329;  boy,  twelve  years  old,  injured  by^ 
arm  catching  in  planing  machine;  judgment  for  plaintiff  reversed  for  erroneous 
instructions. 

Shedd  et  al.  v,  Moran,  10  Bradw.  (111.  App.)  618;  minor  employee  killed  by 
fall  of  derrick  in  ice  house;  judgment  for  plaintiff  for  $3,750  reversed  iot  errone- 
ous  instructions. 

Fanter  (by  next  friend)  v,  Clark  et  a/.,  15  Bradw.  (111.  App.)  470;  boy,  four- 
teen  years  old,  trying  to  remove  splinter  from  planing  machine,  injured  by  his 
hand  being  drawn  into  revolving  knives;  judgment  on  verdict  directed  for 
defendants  reversed,  the  case  being  one  for  a  jury. 

North  Chicago  Rolling  Mills  Co.  v.  Benson,  Adm'r,  18  Bradw.  (III.  App.)  194; 
minor  employee,  sixteen  years  old,  a  switchman's  helper,  killed  while  coupling 
cars;  judgment  for  plaintiff  reversed;  erroneous  instructions;  fellow-servant,  etc. 

J.  W.  Middleton  Company  v.  Roycroft,  Adm'r,  33  111.  App.  381;  minor 
employee  killed  by  falling  down  elevator  shaft;  judgment  for  plaintiff  affirmed, 

Kolb  (by  next  friend)  v,  Chicago  Stamping  Co.,  33  111.  App.  488;  minor 
employee  injured  by  fingers  being  cut  off  by  machinery  in  stamping  shop; 
judgment  directed  for  defendant  affirmed,  the  risks  being  obvious  and  incident 
to  employment. 

Goss  &  Phillips  Mfg.  Co.  v.  Suelau  (by  next  friend),  35  III.  App.  103:  boy 
falling  from  box  and  coming  into  contact  with  circular  saw  and  leg  injured; 
judgment  for  plaintiff  reveresd,  the  evidence  not  justifying  verdict. 

Goldberg  (by  next  friend)  v.  Schrayer,  37  111.  App.  316;  minor  employee- 
injured  by  machinery;  judgment  for  defendant  reversed,  question  being  for  jury 
on  promise  to  repair. 

Ludwig  (by  next  friend)  v.  L.  C.  Huck  Malting  Co.,  46  III.  App.  494:  minor 
employee  injured  by  defective  ladder;  judgment  for  defendant  tf^rm^i/. 

Scott  et  al,  V.  McMenamin,  a  minor,  etc.,  51  111  App.  121:  minor  employee* 
sixteen  years  old,  employed  in  defendant's  store  to  operate  elevator,  struck  by 
weights  of  descending  car  while  cleaning  elevator  of  which  he  had  charge; 
judgment  for  defendants  reversed  for  erroneous  instructions  as  to  degree  of 
care  required  of  master  and  minor  employees. 

St.  Louis  Pressed  Brick  Co.  v.  Kenyon,  57  111.  App.  640;   minor  employee, 
eighteen  years  of  age,  injured  by  right  arm  being  caught  and  crushed  in  gear- 
ing of  pressed  brick  machine,  on  which  he  was  working;  judgment  for  plaintiff 
iot  ts^ooo  reversed;  contributory  negligence;  fellow-servant. 

Nelson  Manufacturing  Co.  v,  Stoltzenburg  (by  next  friend),  59  111.  App.  628; 
minor  employee  injured  by  hand  being  cut  off  by  a  six-saw  wood-cutting 
machine;  judgment  for  ^XsXxiXSS.  affirmed, 

Fisher  (by  next  friend),  v.  The  Nubian  Iron  Enamel  Co.,  60  III.  App.  568; 
minor  employee,  fourteen  years  of  age,  burned  by  explosion  of  gases  in  the 
kettle-room  in  defendant's  factory;  defective  window;  failure  to  warn  employee 
of  danger;  judgment  for  plaintiff  affirmed. 

Eckels,  Adm'r,  v.  Chicago  Ship  Building  Co.,  63  III.  App.  436;  minor 
employee,  thirteen  years  old,  fatally  injured  by  arm  being  drawn  into  gearing 
of  machinery;  judgment  for  plaintiff  affirmed. 
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Swift  &  Co.  V.  Rutkowski  (by  next  friend).  67  111.  App.  20Q;  minor  employee 
injured  by  act  of  incompetent  servant;  judgment  for  plaintiff  affirmed;  employ^ 
ment  of  incompetent  servant  proximate  cause  of  injury. 

12.  Seaffblding*  etc..  aeeldents. 

Hale  Elevator  Co.  v.  Trude,  Adm'r,  41  111.  App.  253;  employee  killed  by  fall 
of  plank  used  in  the  tackle  for  erecting  elevators  in  a  building;  defective 
appliances;  judgment  for  plaintiff  affirmed, 

St.  Clair  Nail  Co.  v.  Smith,  43  111.  App.  105;  person  employed  to  do  certain 
work  injured  by  fall  of  defective  platform;  judgment  for  plaintiff  for$3,35o> 
affirmed, 

McCarthy  v,  Muir,  50  111.  App.  510;  scaffolding  accident;  obvious  danger; 
judgment  for  plaintiff  reversed. 

Rice  &  Bullen  Malting  Co.  v,  Paulsen,  51  111.  App.  123;  carpenter,  employed 
upon  construction  of  malt  elevator,  injured  by  breaking  his  leg  by  falling  with 
plank  from  scaffolding;  judgment  for  plaintiff  for  $1,000  affirmed, 

Clark  and  Loveday  v,  Liston,  54  111.  App.  578;  employee  injured  while  tearing 
down  building;  judgment  for  plaintiff  reversed;  exercise  of  due  care  by  plaintiff 
might  have  avoided  injury;  master  not  bound  to  furnish  safe  place  to  work  in 
such  a  case,  but  only  bound  not  to  send  him  to  place  known  to  be  dangerous. 

Campbell  v,  Mullen,  60  111.  App.  497;  employee  working  on  roof  of  building^ 
stepping  upon  unfastened  side  piece  of  terra  cotta  and  falling  to  ground;  judg- 
ment for  plaintiff  reversed,  failure  of  plaintiff  to  exercise  due  care;  notice  of 
defects. 

East  St.  Louis  Ice  &  Cold  Storage  Co.  v,  Sculley,  63  111.  App.  147;  employee 
injured  while  assisting  in  raising  a  platform  by  reason  of  the  fall  of  a  heavy 
piece  of  timber  upon  his  head;  judgment  for  plaintiff  reversed  for  erroneous 
instructions. 

Lehigh  v.  World's  Columbian  Exposition,  67  111.  App.  27;  painter,  at  work 
on  one  of  the  World's  Fair  buildings,  injured  by  falling  from  scaffold;  errone- 
ous instruction  to  find  for  defendant;  judgment  reversed, 

18.  Miseellaneoiis. 

St.  Louis  Bolt  &  Iron  Co.  v,  Barke,  12  111.  App.  369;  employee,  between  coal 
cars  on  track  connecting  defendant's  rolling  mill  with  railway,  struck  by  mov- 
ing cars;  judgment  for  plaintiff  reversed;  contributory  negligence. 

St.  Louis  Bridge  Co.  v.  Fellows,  Adm*x,  31  111.  App.  282;  switchman,  in 
defendant's  employ,  injured  by  derailment  of  engine  on  which  he  was  riding; 
defective  track  alleged;  judgment  for  plaintiff  for  $5,000  reversed^  the  evidence 
not  justifying  verdict.  See  also  subsequent  appeal  in  the  Fellows  case,  39  111. 
App.  456,  where  judgment  for  plaintiff  was  again  reversed, 

Knickerbocker  Ice  Co.  v,  De  Haas,  37  111.  App.  195;  employee  injured  bjr 
kick  from  vicious  horse;  disobedience  of  orders;  judgment  for  plaintiff  reversed^ 

BRAKEMAN  FATALLY  INJURED  WHILE  COUPLING 
CARS—  DEFECTIVE  APPLIANCE  — RULES  AND  REGULA- 
TIONS—ERRONEOUS INSTRUCTIONS.  —  In  CHICAGO  <fc 
ALTON  R.  R.  CO.  V.  BRAQONIER,  Adm'x,  119  111.  51  (1886), 
appeal  from  judgment  in  the  Appellate  Court  for  the  Third  District, 
affirming  judgment  for  plaintifif  in  the  Circuit  Court  of  De  Witt 
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county,  judgment  was  reversed  for  erroneous  instructions.  The 
case  is  stated  in  the  opinion  by  Scott,  J.,  as  follows: 

"  This  suit  was  brought  by  Elsie  Bragonier,  administratrix  of  the 
estate  of  William  Bragonier,  deceased,  against  the  Chicago  and 
Alton  Railroad  Company,  to  recover  damages  resulting  to  the  next 
of  kin  on  account  of  the  death  of  the  intestate,  which  it  is  alleged 
was  caused  by  the  negligent  conduct  of  defendant.  There  have 
been  three  trials  of  the  cause  in  the  Circuit  Court,  in  each  of  which 
plaintiff  succeeding  in  obtaining  a  judgment  against  defendant. 
The  first  and  second  judgments  were  reversed  by  the  Appellate 
Court  for  the  Second  District,  on  the  appeal  of  defendant,  but  the 
last  one  was  affirmed,  and  defendant  brings  the  cause  to  this  court 
on  its  further  appeal. 

"  Of  course  there  can  be  no  controversy  in  this  court  as  to  the 
facts  of  the  case.  It  will  be  understood  the  trial  court  and  the 
Appellate  Court  have  found  every  fact  the  evidence  tends  to  estab- 
lish, in  favor  of  plaintifiF,  and  the  finding  of  such  facts  by  the  latter 
court,  under  the  statute,  is  conclusive  in  this  court. 

'*  The  intestate  had  been,  and  was  at  the  time  of  receiving  the  injury 
which  caused  his  death,  a  brakeman  on  defendant's  railroad,  and 
was  so  employed  at  the  time.  On  the  morning  of  the  8th  of  August, 
1879,  the  intestate  was  one  of  the  number  that  were  designated  by 
the  proper  officers  to  go  upon  what  is  called  a  *  wild  '  freight  train, 
from  Roodhouse  to  St.  Louis.  The  usual  number  of  men  were 
assigned  to  the  train,  and  they  were  directed  to  leave  a  few  minutes 
after  two  o'clock  on  that  morning,  which  they  did.  After  leaving 
Roodhouse,  going  south,  the  first  stopping  place  was  the  Chicago, 
Burlington  and  Quincy  railroad  crossing,  about  one-half  of  a  mile 
from  Whitehall.  The  train  then  went  on  to  the  yards  at  Whitehall, 
where  it  was  intended  some  cars  should  be  left.  In  doing  that  work 
the  train  was  separated,  and  the  car  that  injured  the  intestate  was 
-set  back  on  the  main  line.  At  that  point  there  was  a  slight  down 
^rade,  and  to  prevent  this  car  from  moving  forward  of  its  own 
weight,  one  of  the  brakemen  '  chucked  '  it.  After  the  cars  had 
been  set  off,  the  engineer  moved  back  on  the  main  line,  that  he 
might  hitch  to  this  particular  car.  It  was  the  duty  of  the  intestate 
to  make  the  coupling,  which  he  undertook  to  do.  When  the  engine 
moved  back  to  this  car,  the  coupling  link  failed  to  enter  the  bumper, 
and  so  the  coupling  was  not  made.  The  striking  of  the  engine, 
however,  knocked  the  car  back  some  distance,  perhaps  twenty  or 
thirty  feet.  It  seems  the  link  did  not  enter  the  draw-head  because 
it  had  not  been  adjusted  to  the  proper  height.  Perceiving  the  dif6> 
culty,  the  intestate  undertook  to  change   the   link  into   another 
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pocket,  so  that  the  coupling  could  be  made.  While  engaged  in 
that  work,  the  car  that  had  been  pushed  back  by  the  concussion 
moved  forward  again  of  its  own  weight,  and  struck  him,  inflicting 
the  fatal  injury.  It  is  averred  in  one  count  of  the  declaration,  the 
car  that  caused  the  injury  was  unfit  for  use,  in  that  the  brake  ratchet 
was  broken  and  lost,  in  consequence  of  which  the  car  could  not  be 
controlled;  that  intestate  did  not  know  of  such  defect,  and  that 
defendant  knew,  or  by  the  exercise  of  a  high  degree  of  care  might 
have  known,  of  the  existence  of  such  defect  in  time  to  have  had  the 
same  repaired.  In  another  count  it  is  averred,  the  ratchet  wheel 
was  so  imperfectly  fitted  and  constructed,  the  dog  would  not  fall  in 
place.  The  original  and  amended  declaration  contains  quite  a 
number  of  counts,  in  all  of  which  some  defect  in  the  ratchet,  or 
dog,  or  perhaps  both  of  them,  is  averred,  but  no  other  defect  in  the 
car  is  stated.  In  Inost,  if  not  all,  of  the  counts,  it  is  averred,  by 
reason  of  the  defect  in  the  ratchet  wheel  the  brake  could  not  be 
set,  and  consequently  the  car  was  not  subject  to  control. 

"At  the  trial,  two  questions  arose  in  the  case  as  made  by  the 
declaration:  First,  was  plaintiff  himself  guilty  of  negligence,  or, 
what  is  the  same  thing,  did  he  observe  ordinary  care  for  his  per- 
sonal  safety;  and  second,  was  defendant  guilty  of  negligence  in 
regard  to  that  which  caused  the  injury.  It  is  conceded  the  facts 
are  within  the  province  of  the  jury  to  find,  and  the  law  applicable 
to  the  facts  is  to  be  declared  by  the  court.  It  is  for  this  reason,  if 
the  court  misdirects  the  jury  as  to  the  law  applicable  to  the  facts, 
it  is  error.  Applying  these  obvious  and  well  understood  principles, 
there  is  manifest  error  in  this  record. 

"  Before  coming  to  consider  some  of  the  propositions  of  law  which 
the  court  stated  to  the  jury  as  fixing  the  liability  of  defendant  for 
the  death  of  plaintiff's  intestate,  it  will  be  necessary  to  recur  to 
some  of  the  principal  facts  which  the  evidence  tends  to  establish, 
and  which  must  therefore  be  regarded  as  having  been  so  found. 
The  car  that  was  the  cause  of  the  accident  did  not  belong  to  defend- 
ant. It  was  a  '  Blue  Line  *  car,  and  belonged  to  the  West  Wisconsin 
Railroad  Company.  It  came  on  defendant's  road  at  Joliet,  on  the 
night  of  2d  of  August,  and  reached  Bloomington  at  3:25  o'clock  the 
next  morning.  Left  Bloomington  at  8:40  o'clock  the  same  day, 
and  went  to  Jacksonville.  It  laid  there  until  the  afternoon  of 
August  the  7th,  when  it  was  taken  to  Roodhouse,  and  from  there  it 
was  taken  to  Jerseyville  on  the  8th.  It  left  Roodhouse,  after  hav- 
ing remained  there  about  nine  hours,  at  2:18  a.  m.,  on  the  morning 
of  the  8th,  for  Jerseyville,  and  in  less  than  an  hour  thereafter  the 
intestate  received  the  injury  from  which  he  died.  It  appears  the' 
Vol.  XIV  —  aa 
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company  had  car  inspectors  on  its  line  of  road  over  which  the  car 
passed,  at  Joliet,  Dwight,  Bloomington  and  Roodhoase,  but  not  at 
any  other  stations.  The  duties  of  car  inspectors  are  not  prescribed 
by  any  written  rules,  bat  the  duties  which  they  are  expected  to  per- 
form were  sufficiently  proved  both  by  plaintiff  and  defendant. 
While  it  is  their  duty  to  make  reasonably  thorough  examinations  of 
all  cars  that  come  to  the  stations  where  they  are  located,  their 
examination  in  the  first  instance  is  most  generally  confined  to  the 
running  and  hauling  gear  of  the  cars,  and  unless  their  attention  i& 
called  to  a  defect  in  the  car  by  the  train  men,  they  seldom  go  on 
top  of  a  car  to  make  examination.  Of  course,  any  defects  that  can 
be  discovered  must  be  reported.  It  is  expected  that  all  defects 
that  can  only  be  discovered  by  going  on  the  top  of  the  cars  will  be 
reported  to  them  by  the  trainmen.  Where  the  principal  shops  are 
located  the  most  thorough  examination  of  cars  is  made  by  car  inspec- 
tors. It  is  not  practicable  to  make  a  close  examination  of  the 
ratchet  wheel  and  dog  on  freight  cars  without  going  upon  the  top 
of  the  car. 

"  Rule  58,  given  in  evidence,  is  in  relation  to  the  duties  of  con* 
ductors  and  trainmen.  A  copy  of  it  is  placed  in  the  hands  of  all 
employees  that  have  anything  to  do  with  the  running  of  trains.  It 
provides:  '  Conductors  and  trainmen  must  be  in  attendance  at 
the  trains  one  hour  before  leaving  time,  and  know  personally  that 
everything  connected  with  their  trains  is  in  perfect  order.'  Another 
rule  makes  it  the  duty  of  every  employee  to  exercise  the  utmost 
caution  to  avoid  injury  to  himself  or  his  fellows,  especially  in  the 
switching  or  other  movements  of  cars  or  trains.  While  these  rules 
enacted  by  the  company  exact  a  high  degree  of  vigilance  and 
watchful  care  of  all  trainmen,  still  they  impose  no  higher  duties 
than  the  law  itself  would  impose  upon  them  in  the  absence  of  all 
written  or  printed  rules.  Such  written  rules  are  important,  as  they 
make  known  definitely  to  all  such  employees  their  specific  duties. 
It  is  the  special  duty  of  a  brakeman  to  assist  in  the  control  and 
management  of  trains.  The  stopping  of  heavy  freight  trains  is 
done  largely  by  the  use  of  the  brakes.  It  is  known  to  every  brake- 
man  that  it  is  the  duty  to  manage  the  brakes,  and  in  that  way  to 
assist  in  stopping  and  otherwise  control  the  running  of  these  heavy 
freight  trains.  His  duty  in  that  respect  can  only  be  performed  by 
means  of  efficient  brakes.  On  freight  trains  brakes  are,  and  can 
be,  put  on  and  let  off  only  by  trainmen  employed  for  that  purpose. 
While  they  have  other  duties  to  perform,  managing  of  the  brakes 
on  freight  trains  is  amongst  the  most  important.  As  brakemen  are 
expected  on  such  trains  to  constantly  use  the  brakes,  it  becomes 
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their  reasonable  duty  to  see  that  they  are  always  in  order  for  work- 
ing, otherwise  there  would  be  no  safety  for  the  service.  It  is  as 
much  the  duty  of  a  brakeman  to  observe  that  the  brakes  which  he 
is  expected  to  handle  are  in  working  order,  as  it  is  that  of  the  engine 
driver  to  see  that  his  engine  is  in  order  for  use.  All  employees  in 
these  respects  must  be  held  to  a  high  degree  of  care  to  insure  any 
safety  at  all  in  railroad  service.  This  is  not  declaring  any  new 
doctrine.  It  is  simply  the  application  of  well  settled  principles, 
and  nothing  more.  In  111.  Cent.  R.  Co.  v.  Jewell,  46  III.  99  (i),  it 
was  held  it  was  the  duty  of  a  brakeman  to  see  that  the  brake  was 
in  a  fit  condition  for  use,  and  the  company  was  not  to  suffer  for  the 
neglect  of  such  duty.  It  was  said  the  condition  of  the  brake  was 
a  matter  under  the  special  care  of  the  brakeman,  and  it  was  his 
business  at  all  times  to  see  that  it  was  in  a  fit  condition  for  use,  and 
report  defects  to  the  company.  The  same  reasonable  rule  was 
declared  in  Toledo,  W.  &  W.  R.  Co.  v.  Eddy,  72  III.  138  (2).     The 

I.  In  Illinois  Central  R.  R.  Co.  v,  the  train  was  running  at  a  high  rate  of 
Jbwell,  Adm'x,  46  III.  99  (1867),  plain-  speed,  on  a  down  grade,  on  approach- 
tiff's  son,  a  brakeman,  fatally  injured  ing  a  station  —  the  wheel  giving  away 
while  performing  his  duties,  judgment  in  his  attempt  to  apply  the  brake,  and 
for  plaintiff  in  the  Circuit  Court  of  Cook  he  was  precipitated  to  the  ground,  and 
county  was  affirmed.  The  rulings  of  killed  —  the  incompetency  of  the  en- 
the  court  are  stated  in  the  syllabus  to  gine-driver,  as  a  wild,  reckless  runner, 
the  official  report  as  follows:  being  known  to  the  company,  it  is  held^ 

'*A  railroad  company   will  not  be  the  company  would  be  liable  for  the 

held  liable  for  injuries  susuined  by  injury  resulting  therefrom." 
one  of  its  servants,  in  the  course  of  his 

employment,  when  such  injuries  re-  3.  In  Toledo,  Wabash  &  Western 

salted  from  his  own  neglect  to  perform  R*Y  Co.  v,  Eddy,  72  111.  138  (1874),  em- 

a  daty,  the  performance  of  which  might  ployee  injured  by  falling  from  a  ladder 

have  avoided  the  accident.  furnished  by  the  railroad  company  for 

"  So  where  a  brakeman  was  thrown  the  performance  of  his  duties,  judg- 

from  a  car  and  killed,  it  being  alleged  ment  for  plaintiff  in  the  Circuit  Court 

the  accident  was  caused  by  a  defect  in  of  Champaign  county  was  reversed  for 

the  brake,  the  not  which  kept  the  wheel  erroneous  instructions  as  to  duty  of 

io  its  place  on  the  upright  shaft  having  railroad  company,  etc.    The  court  said: 

become  loose,  and  in  the  effort  to  work  "  The  third  instruction  states  that  it  is 

the  brake  the  wheel  came  off,  and  the  an  implied  contract  by  the  company, 

deceased  was  thrown  to  the  ground:  with  their  servants,  that  they  will  keep 

/feid,  it  was  the  duty  of  the  brakeman  their  road  and  apparatus  in  safe  repair, 

to  see  that  the  brake  was  in  a  fit  con-  and  in  such  condition  that  all  of  their 

dition  for  use,  and  the  company  was  machinery,  in  operating  the  road,  can 

not  to  suffer  for  his  neglecl  of  duty.  be  used  with  safety  to  their  employees. 

"  But  if  it  appear  that  the  brakeman  This  instruction,  under  the  evidence  in 
was  thrown  from  the  train,  by  reason  the  case,  was  not  accurate.  The  evi- 
of  ihe  great  oscilladon  produced  by  the  dence  shows  that  appellee  was  in  con- 
sadden  application  of  the  brake,  while  stant  use  of  the  ladder,  and  that  no  one 
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defect  insisted  upon  in  this  latter  case  was  in  the  ladder  attached  to 
the  car  for  the  use  of  the  employees.  It  was  said  the  evidence 
showed  plaintifif  had  been  in  the  constant  use  of  the  ladder,  and  it 
was  therefore  his  duty  to  know  that  it  was  in  repair,  and  if  not,  to 
have  reported  it  to  the  proper  person,  for  repair.  It  was  for  that 
reason  held,  that  an  instruction  that  stated  it  is  an  implied  contract 
by  the  company  with  their  servants  that  they  will  keep  their  road 
and  apparatus  in  safe  repair,  and  in  such  condition  that  all  of  their 
machinery  in  operating  the  road  can  be  used  with  safety  to  their 
employees,  was  not  accurate,  under  the  evidence.  The  rule  of  law 
undoubtedly  is,  that  it  is  primarily  the  duty  of  the  company  to  pro- 
vide good,  safe  and  proper  machinery,  so  far  as  reasonable  skill  and 
diligence  can  construct  it;  but  when  that  duty  has  been  once  per- 
formed, it  is  a  duty  devolving  on  the  servants  operating  it,  to 
observe  that  it  is  in  repair,  or  report  it  to  the  company.  There  is 
no  reason  why  employees  should  be  relieved  from  duties  the  law 
has  heretofore  imposed  upon  them,  nor  should  their  obligation  to 
be  watchful  be  relaxed.  There  are  many  cogent  reasons  why  both 
the  company  and  employees  should  be  held  to  a  strict  performance 
of  their  respective  duties  and  obligations  to  each  other  and  to  tbe 
public. 

"  In  view  of  these  well  understood  principles,  and  in  view  of  the 
evidence,  some  of  the  instructions  asked  by  plaintiff  ought  not  to 
have  been  given.  Many  of  them  were  highly  calculated  to  mislead 
the  jury  as  to  the  law  applicable  to  the  facts.  The  seventeenth 
instruction  of  the  series  is  radically  wrong.  It  not  only  does  not 
state  the  law  accurately,  but  it  was  calculated  to  mislead  the  jury 
in  their  investigation  of  the  case.     It  is  as  follows: 

"  That  if  the  jury  believe,  from  the  evidence,  that  the  printed 
rules  of  the  company  requiring  trainmen  to  examine  their  trains 

else,  for  some  time  previously,  had  uses  is  In  repair,  and  when  not,  to  re- 
used it.  This  being  so.  It  was  the  duty  port  it  to  the  company,  and  that  it  is 
of  the  appellee  to  see  and  know  that  negligence  in  htm  to  fail  to  do  so,  and 
the  ladder  was  in  repair,  and  if  not,  to  the  company  would  not  be  liable.  See 
have  reported  it  to  the  proper  person  also  Toledo,  P.  &  W.  R*y  Co.  v.  Con- 
fer repair.  He  had  no  right  to  act  with  roy,  68  111.  560.  This  instruction  should 
recklessness  in  using  machinery  out  of  have  been  modified  before  it  was  given, 
repair,  and  if  he  received  injury  there-  The  company  are  bound  to  proflde 
by,  to  hold  the  company  responsible  good,  safe  and  proper  machinery,  so 
for  the  injury  resulting  from  his  care-  far  as  reasonable  skill  and  diligence 
lessness  or  neglect  of  duty  in  not  re-  can  construct  It.  But,  when  so  pro- 
porting  It  out  of  repair.  111.  Cent.  R.  R.  vided.  It  is  a  duty  devolving  00  the  ier« 
Co.  V.  Jewell,  46  111.  99.  In  that  case  vants  to  see  that  it  is  in  repair,  or 
It  was  held  to  be  the  duty  of  a  servant  report  it  to  the  company."  *  *  * 
to  see  that  the  machinery  which  he 
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were  habitually  disregarded  by  the  company  itself  —  that  is,  if  the 
officers  of  the  company  having  charge  of  the  freight  trains  habitually 
caused  such  trains  to  be  made  up  and  sent  out  on  the  company's 
business,  after  being  made  up,  without  affording  brakemen  an  oppor- 
tunity to  examine  the  train  —  such  fact,  if  proven,  would  cause  the 
rule  to  lose  its  authority  over  the  brakemen  —  in  other  words,  the 
rule  must  be  obeyed  by  the  master  as  well  as  by  the  servant,'  or  it 
ceases  to  be  operative  as  to  both." 

"  This  instruction,  on  its  face,  is  so  obviously  erroneous  and 
vicious  in  the  propositions  it  states,  it  would  seem  to  be  wholly 
unnecessary  to  remark  upon  it.  It  assumes  there  is  evidence  that 
the  officers  of  the  company  having  charge  of  freight  trains  habitually 
caused  such  trains  to  be  made  up,  and  sent  out  after  being  so  made 
up,  without  affording  brakemen  an  opportunity  to  examine  them. 
This  is  not  the  fact.  There  is  not  a  particle  of  evidence  in  this 
record  that  shows,  or  even  tends  to  show,  the  officers  '  habitually 
caused  '  freight  trains  to  be  made  up  and  sent  out  without  affording 
brakemen  an  opportunity  to  examine  them.  But  the  conclusion 
stated  does  not  follow  from  the  alleged  misconduct  of  the  officers 
—  that  is,  the  '  rule  must  be  obeyed  by  the  master  as  well  as  by  the 
servant,  or  it  ceases  to  be  operative  as  to  both.'  Exactly  what  is 
meant  by  this  proposition  is  not  readily  understood.  The  rule  was 
never  intended  to  have  any  application  to  the  management  of  the 
company.  It  relates  exclusively  to  conductors  and  trainmen.  If  it 
means  that  negligent  conduct  on  the  part  of  the  officers  whose  duty 
it  is  to  make  up  and  send  out  freight  trains  would  relieve  the  com- 
pany from  the  obvious  duty  to  cause  its  cars  to  be  inspected,  nothing 
could  be  more  erroneous  or  hurtful  to  railroad  service.  As  before 
stated,  the  rule  imposes  no  higher  duty  upon  brakemen  than  the 
law  itself  imposes  in  regard  to  the  inspection  of  that  part  of  the 
machinery  of  cars  which  they  are  required  to  use  in  performing 
their  customary  work,  and  it  would  be  a  most  dangerous  doctrine 
to  hold  that  the  omission  of  duty  by  other  employees  would  relieve 
them  from  the  duties  and  obligations  the  law  exacts  of  them.  The 
public  exigency  requires  of  all  railroad  employees  a  high  degree  of 
care  in  the  running  and  management  of  trains,  and  the  omission  of 
duty  by  one  servant  cannot  excuse  another  from  his  obligation  to 
observe  care  —  otherwise  railroad  service  would  be  most  dangerous 
both  to  freight  and  passenger  traffic. 

"  In  this  connection  it  is  proper  to  remark,  the  objection  taken 
by  defendant  to  the  evidence  permitted  to  go  to  the  jury,  that 
some,  and,  perhaps,  a  good  many,  brakemen  omitted  to  observe 
rule  58,  should  have  been  sustained.     That  testimony  was  clearly 
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inadmissible.  It  cannot  be  that  the  omission  by  one  servant  to 
perform  his  duty  would  afford  the  slightest  excuse  for  the  same 
negligent  conduct  in  another  employee.  No  matter  how  many 
other  brakemen  may  have  neglected  to  observe  the  rule,  it  was  the 
duty  of  the  intestate  to  conform  to  it  as  near  as  practicable,  and 
any  instruction  that  advised  the  jury  he  might  be  excused  from  the 
performance  of  his  duty  in  that  respect,  was  positively  erroneous. 
It  may  also  be  further  remarked  in  this  same  connection,  that  while 
plaintiff's  counsel  disclaimed  any  purpose  to  prove  what  were  the 
customary  or  usual  duties  of  brakemen  on  defendant's  road,  he  was 
permitted  to  and  did  prove  what  was  termed  the  '  work  '  of  brake- 
men.  The  word  '  work,'  in  the  sense  used,  could  mean  nothing 
else  than  'duty.*  As  used,  the  words  are  convertible  terms,  and 
obviously  mean  the  same  thing.  Either  party  had  the  right  to 
prove  what  were  the  customary  and  usual  duties  of  brakemen,  as  to 
the  inspection  of  the  brakes,  but  the  privilege  was  denied,  by  the 
rulings  of  the  court,  to  defendant.  In  this  there  was  error."  *  ♦  * 
Other  instructions  also  held  to  be  erroneous. 

Notes  of  eases  relating  to  injuries  to  brakemen. 

Brakeman  run  over  while  attempting  to  couple  engine  to  cars  —  Defective  track. 

In  Pennsylvania  Company  v,  Hankey,  93  111.  580(1879),  brakeman  injured, 
judgment  for  plaintiff  for  $10,000  in  the  Circuit  Court  of  Cook  county  was 
reversed  on  the  ground  of  contributory  negligence.  Plaintiff  was  attempting  to 
change  a  link  attached  to  an  engine  to  couple  the  engine  to  a  train  of  cars  while 
it  was  being  backed  over  an  unballasted  part  of  a  side-track,  the  ties  being 
above  ground,  and  while  so  doing  plaintiff's  foot  was  caught  between  one  of 
the  ties  and  the  brake-beam  at  the  rear  of  the  tender,  whereby  he  was  thrown 
under  the  wheels  and  both  of  his  feet  crushed.  The  accident  occurred  in  broad 
daylight  and  the  conditions  of  the  track  could  have  been  seen  by  him. 

Brakeman  killed  while  between  cars. 

In  Toledo,  Wabash  &  Western  R'y  Co.  v.  Asbury,  Adm*x,  84  111.  429  (1877), 
brakeman  killed  by  being  caught  between  platform  of  cars  while  trying  to 
couple  same,  judgment  for  plaintiff  in  the  Circuit  Court  of  Sangamon  county  for 
$3,000  was  reversed  on  the  ground  of  contributory,  negligence  and  assumption 
of  risk. 

Brakeman  on  top  of  car  coming  in  contact  with  bridge. 

In  Chicago  &  Alton  R  R.  Co.  v,  Johnson,  116  111.  206  (1886),  brakeman  on 
top  of  freight  car,  while  passing  through  a  covered  bridge,  struck  and  injured 
by  coming  in  contact  with  roof  of  bridge,  judgment  for  plaintiff  in  the  Circuit 
Court  of  McLean  county,  affirmed  by  the  Appellate  Court  for  the  Third  District, 
was  affirmed, 

Brakeman  killed  by  being  knocked  off  train  while  passing  bridge. 

In  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  R'y  Co.  v,  Walter,  Adm'r, 
147  III.  60  (1893),  brakeman  killed  by  being  knocked  off  freight  train  while 
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passing  railroad  bridge,  judgment  of  Appellate  Court  for  the  Fourth  District, 
affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  Wabash  county  for 
42.000,  was  affirmed.     See  also  45  111.  App.  642. 

Brakeman  on  top  of  car  struck  by  object  on  bridi^e. 

In  Wabash  R'y  Co.  v,  Elliott.  98  111.  481  (1881).  brakeman  on  top  of  car 
struck  on  the  head  by  an  iron  rod  or  timber  placed  across  the  top  of  the  west 
end  of  a  railroad  bridge,  judgment  for  plaintiff  in  (he  Circuit  Court  of  Brown 
county  for  (2.500,  affirmed  in  the  Appellate  Court  for  the  Third  District,  was 
xiffirmed, 

Brakeman  on  ladder  of  car  struck  by  pole  near  track. 

In  Chicago  &  Iowa  R.  R.  Co.  v,  Russell,  Adm*r.  91  111.  298  (1878),  brake* 
man,  climbing  down  ladder  of  car  to  throw  switch,  struck  by  a  standing  tele- 
j^raph  pole,  eighteen  inches  from  the  car,  and  knocked  between  the  cars,  run 
over  and  killed,  judgment  for  plaintiff  in  the  Circuit  Court  of  Kane  county 
was  affirmed, 

Brakeman  injured  by  defective  ladder  on  car. 

In  Chicago  &  Alton  R.  R.  Co.  v,  Platt,  89  111.  141  (1878),  brakeman  injured' 
by  defective  ladder  on  a  stock  car,  the  injury  necessitating  amputation  of  the 
leg,  judgment  for  plaintiff  in  the  City  Court  of  Alton  for  $3,500  was  reversed^  it 
not  being  shown  that  the  defendant  knew  or  might  have  known  of  the  defect 
in  the  ladder. 

CAR  REPAIRER  STRUCK  BY  CAR  —  NEGLIGENCE  OF 
ENGINEER  —  FELLOW-SERVANT  —  DEMURRER.  —  In 
VALTEZ  V.  OHIO  &  MISSISSIPPI  R'Y  CO.,  85  111.  500  (1877), 
-car-repairer  injured,  judgment  against  plaintiff,  on  demurrer  to  the 
evidence,  in  the  Circuit  Court  of  St.  Clair  county,  was  affirmed  {i). 
The  court  (per  Breese,  J.)  said:     "What  are  the  material  facts 

I.  See  also  the  following  cases  relat-  reason  of  an  engine  backing  into  the 

ing  to  car  repairers^  car  cleaners  and  car  yard  and  attempting  to  couple  onto  the 

inspectors:  car,  judgment  of  the  Appellate  Court 

In  St.  Lotjis,  Alton  &  Terre  Haute  for  the  Third  District,  affirming  judg- 

R.  R.  Co.  V,  HoLMAN,  155  111.  21  (1895),  ment  for  defendant  on  the  special  find- 

•car-repairer  engaged  in  the  perform-  ings,  notwithstanding  general  verdict 

ance  of  his  duties  injured  by  car,  which  for  plaintiff  for  $500  in  the    Circuit 

was  being  jacked, falling  on  him  caused  Court  of  Coles  county,  was  reversed^  it 

by  the  car  being  struck  by  another  car  being  error  to  enter  judgment  on  the 

which  was  struck  by  other  cars  which  special  findings.     See  29  111.  App.  143. 

had  been  struck  with  some  force  by  a  In  Chicago  &  Western  Indiana  R. 

backing-engine,  judgment  for  plaintiff  R.  Co.  v,   Bingenheimbr,  14  Bradw. 

la  the  Appellate  Court  for  the  Fourth  (111.    App.)    125    (1883),    car    cleaner. 

District  (53   111.   App.   617),   affirming  attempting  to  get  onto  car  for  purpose 

judgment  for$3.ooo  in  the  Perry  Circuit  of  performing  his  duties,  injured   by 

Court,  ^9A  affirmed,  the  car  being  backed,  whereby  he  was 

In  Quick  v,  Indianapolis  &  St.  Louis  thrown  under  wheels  of  car  and  his  leg 

R*y  Co.,  130  111.  334  (1889),  carpenter  was  cut  off,  judgment  for  plaintiff  in 

engaged  in  repairing  car  in  the  repair-  the  Circuit  Court  of  Cook  county  was 

^ard  injured  while  under  the  car  by  reversed,  for  erroneous  instruction  that 
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admitted  by  the  demurrer?    That  plainti£f  was  in  the  employment 
and  service  of   the  defendant,  together  with  other  servants  and 
employees,  in  repairing  cars,  at  its  depot  in  East  St.  Louis;  that 
the  usual  place  of  making  such  repairs  was  in  a  shed,  into  which  one 
or  more  tracks  of  the  company  entered:  that  the  person  in  charge 
of  the  repairing  gang,  one  Rein,  directed  this  car,  which  required 
new  springs  to  be  attached,  should  be  placed  on  the  '  dead  track,' 
so  called  for  the  reason  that  cars  not  in  use  were  placed  there,  and 
where  there  would  be   less  switching  and  less  danger  than  in  the 
shed;  that  while  he  was  so  employed,  he,  by  the  negligence  and 
carelessness  of  another  servant  of  the  company,  employed  on  the 
same  track  at  this  depot,  was  badly  injured.     This  is  the  substance 
of  the  proof,  and  the  question,  so  often  decided  by  this  court,  of 
respondeat  superior^  arises.     It  is  unnecessary  to  cite  the  numerous 
cases  wherein  this  court  has  held  that  one  servant  cannot  recover 
from  the  common  master,  for  injuries  done  by  a  fellow-servant  ia 
the  same  line  of  employment,  if  the  master  has  selected  trusty  and 
competent  servants,  and  of  this  there  is  no  dispute.     The  accident 
was  caused  by  the  driver  of  a  switch  engine,  there  employed,  mis> 
taking  the   signal   of  the  yard  master.     Plaintiff  knew,  when  he 
entered  into  the  employment  of  the  company,  the  hazard  attending 
his  vocation,  and,  for  the  emoluments  of  his  position,  assumed  the 
usual  and  ordinary  hazards  of  the  service  into  which  he  entered. 
He  knew  the  company  employed  many  men,  and  had  a  right  to 
believe  some  of  them  might  be  careless  and  negligent  in  the  per- 
formance of  a  duty,  and  this  hazard  he  voluntarily  accepted.     Those 
who  are  engaged  in  the  service  of  the  same  master,  in  carrying  on 

it  was  negligence /rr  se  to  start  the  car  other  cars  in  motion,  judgment  of  Ap- 

while  plaintiff  was  boarding  it,  irre-  pellate  Court  of  First  District,  affirming 

spective  of  Ihe  facts  in  the  case.  judgment  for  plaintiff  in  the  Circuit 

On  a  subsequent  trial  of  the  Bingen-  Court  of  Cook  county  for  $3,000,  was 

HEIMER  case,  in  the  Circuit  Court  of  reversed^   for   erroneous   exclusion  of 

Cook  county,  there  was  a  verdict  and  question  to  witness  as  to  custom  of 

judgment  for  plaintiff  which,  on  appeal  letting  cars  into  the  yard,  and  forer- 

to  the  Apellate  Court  for  the  First  Dis-  roneous  instruction   in  summing    up 

trict,  was  affirmed.    On  appeal  to  the  facts  on  one  side  only. 

Supreme  Court,  from  the  judgment  of  In  Chicago  &  Alton   R.  R.  Co.  v. 

the  Appellate  Court,   the    same  was  Hoyt,  122  111.  369  (1887),  car  inspector 

affirmed.    See  Chicago  &  Western  In-  injured  by  parting  of  cars  caused  by 

DIANA  R.  R.  Co.  V,  BiNGENHEiMER,  ii6  suddeu  Start  of  engine,  judgment  fqr 

111.  226  (1886).  plaintiff  in  the  Circuit  Court  of  McLean 

In     Pennsylvania     Company     v,  county,  affirmed  by  the  Appellate  Court 

Stoelke,  Adm'r,  104  111.  201  (1882),  car  for  the  Third  District,  was  affirmed^ 

inspector,  while  under  car,  fatally  in-  See  16  Bradw.  (111.  App,)  237. 
jured  by  car  being  suddenly  struck  by 
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and  conducting  the  same  general  business,  in  which  the  usual  instru- 
mentalities are  used,  may  justly  be  considered  fellow-servants.  A 
proper  test  of  the  existence  of  this  relation  may  be  to  inquire 
whether  the  negligence  of  the  one  is  likely  to  inflict  injury  on  the 
other,  as  claimed  by  appellee  in  its  argument.  This  is  not  unlike 
the  case  of  the  Chicago  &  Alton  R.  Co.  v.  Murphy,  Adm'x,  53  III. 
336  (i).  It  was  there  said,  where  the  ordinary  duties  and  occu- 
pations of  the  servants  of  a  common  carrier  are  such  that  one  is 
necessarily  exposed  to  hazard  by  the  carelessness  of  another,  they 
must  be  supposed  to  have  voluntarily  taken  the  risks  of  such  pos- 
sible carelessness  when  they  entered  the  service,  and  must  be 
regarded  as  fellow-servants  within  the  rule. 

'*  It  is  very  plain  appellant  knew,  when  he  entered  the  service  of 
this  company,  he  would  be  exposed  to  the  action  of  other  servants 
of  the  company;  that,  on  an  emergency,  he  might  be  called  upon 
to  make  repairs,  as  in  this  case,  not  in  the  shed,  but  on  a  track, 
and  be  exposed  to  the  acts  of  engine-drivers  and  others,  whose 
business  called  them  onto  the  same  track.  Admitting,  as  the 
demurrer  does,  all  the  facts  and  the  inferences  fairly  to  be  drawn 
from  them,  there  is  no  cause  of  action  made  out,  and  the  Circuit 
Court  did  right  in  sustaining  the  demurrer,  and  its  judgment  must 
be  affirmed.  See  111.  Cent.  R.  R.  Co.  v.  Modglin,  85  III.  481  (2). 
Judgment  affirmed." 

I.  In  Chicago  &  Alton  R.  R.  Co.  v,  to  transport  his  tools  for  repairs  at  the 
Murphy,  Adm'x,  53  III.  336  (1870),  car  shop  in  Makanda.  He  knew  perfectly 
repairer  walking  along  track  to  tool  well,  when  he  engaged  in  this  service, 
shop  struck  by  switch  engine  and  fa-  what  he  was  required  to  do  when  he 
tally  injured,  judgment  for  plaintiff  in  used  the  hand-car  —  that  as  to  trains 
the  Circuit  Court  of  McLean  county  upon  the  road,  no  matter  of  what  de- 
was  reversed^  the  fellow-servant  rule  scription,  his  hand  car  was  subservient, 
being  applied.  and  had   to  give  the  road.    On  this- 

knowledge  he  had  acted  for  weeks,  and 

3.  In  Illinois  Central  R.  R.  Co.  v,  to  make  the  transit  safe,  he  took  the 

Modglin,  85  111.  481  (1877),  judgment  precaution  to  follow  freight  train  No. 

for   plaintiff  in  the  Circuit  Court  of  12,  which  passed  the  quarry  at  4:30  ii» 

Union  county  for  $2,500  was  reversed  the  afternoon,  and  wait  at  Makanda 

00  the  ground  that  the  evidence  did  until  the  passensrer  train  passed  down» 

not  warrant  a  finding  of  negligence  and  then  follow  that  train  back  to  the 

against  the    railway    company.    The  quarry.     This  he  had  done  for  weeks, 

court  (per  B REESE,  J.)  said:  Plaintiff  also  knew  perfectly  well  the 

**  Plaintiff  was  in  charge  of  a  num-  movements  of  the  construction  train^ 

ber  of  hands  engaged    in    quarrying  for  it  was  this  train  his  labor,  and  that 

stone,  to  be  placed  upon  the  construe-  of  the  men  under  him,  was  supplying. 

lion  train  charged  with  doing  the  in-  He  was  acting  in  concert  with   this 

jury,  and  had  in  his  charge  and  under  train,  which  he  well  knew  went  to  and 

his  management  a  hand  car,  in  which  from  the  quarry  several  times  in  the 
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But  Dickey,  J.,  seems  to  have  dissented  in  the  Valtez  case,  as, 
in  a  brief  opinion,  he  says:  "  It  was  not  the  province  of  the  court, 
on  demurrer  to  evidence,  to  determine  from  the  evidence  that  plain- 
tiff's injury  came  frbm  act  of  a  fellow-servant.  That,  if  true,  is 
affirmative  matter  of  defense,  and,  on  demurrer,  could  not  properly 
be  considered.  Nor  do  I  think  that  the  car  repairer  is  in  a  common 
•employment  with  the  en^^ineer  managing  the  switch  engine  in  the 
yard." 

CONDUCTOR  OF  FREIGHT  TRAIN  INJURED  COUPLING 
CARS  —  DEFECTIVE  APPLIANCES  —  ASSUMPTION  OF 
RISK.— In  INDIANAPOLIS,  BLOOMINQTON  cfc  WESTERN  R. 
R.  CO.  V.  FLANIGAN,  77  III.  365  (1875),  judgment  for  plaintiff  for 
:$6,ooo  in  the  Circuit  Court  of  Tazewell  county  was  reversed.  Plain- 
tiff was  a  freight  conductor  on  defendant's  railroad,  it  being  a  part 
of  his  duty,  when  required,  to  couple  cars.  He  had  been  directed 
to  leave  at  Mansfield  station  four  empty  freight  cars  belonging  to 
the  B.  i&  O.  R.  Co.  It  was  about  midnight  when  he  arrived  at  the 
station  and,  in  setting  off  the  cars,  he  found  it  would  be  necessary, 
in  order  to  clear  the  crossing,  to  couple  one  of  them  with  a  White 

course  of  a  day.     He  knew  it  was  the  point,  we  should  be  inclined  to  hold  a 

constant  practice  of  the  construction  railroad  company,  knowing  01  having 

train  to  back  into  Makanda  to  let  No.  reasonable  grounds  to  believe  there  is 

12  go  on,  and  to  puU  out  of  Makanda  a  person  on  the  track,  or  danger  of  a 

so  soon  as  No.  12  reached  that  point,  collision,  guilty  of  negligence,  if  sound- 

The  hand  car,  on  the  day  of  the  acci-  ing  the  whistle  or  slackening  the  speed 

•dent,  did  not  follow  No.  12  closely,  and  of  the  train  could  prevent  accident, 

the  construction  trains,  as  was  usual  This  construction  train  was  visible  by 

with  them,  put  out  at  the  proper  and  the  operatives  on  the  hand-car  for  more 

usual  time.     No  blame  is  chargeable  than  one  hundred  yards,  before  the 

up  to  this  point.    That  train  had  the  collision    occurred,    and    it    was    but 

Tight  to  the  road,  and  it  was  gross  care-  natural  and  reasonable  for  the  cooduc- 

iessness  on  the  part  of  the  plaintiff  for  tor  of  that  train  to  suppose  the  hand 

him  to  be  on  the  road  with  his  hand  car  would  get  out  of  the  way,  as  it  was 

•car,  without  ascertaining  that  the  track  its  clear  duty  to  do,  and  could  have 

was  clear.    The  construction  train  had  done  if  they  had  endeavored  to  get  it 

fio  right  to  suppose  the  hand  car  was  off,  in  the  first  instance,  on  the  east 

on  the  track,  as  it  did  not  follow  No.  side  of  the  track.    We  cannot,  after  the 

12  as  usual.    The  fault  is  altogether  closest  examination  of  the  testimony, 

with  the  hand  car.  find  any  ground  to  charge  defendants 

**  It  is  said  no  whistle  was  sounded,  with  negligence, 
and  the  speed  of  the  train  was  exces-  **  The  negligence  seems  to  be  on  the 
-sive.  There  is  conflict  on  these  points,  other  side,  and  however  much  all  may 
but  the  law  did  not  require  this  train  regret  the  accident,  the  conclusion  from 
to  sound  a  whistle  at  that  spot,  nor  did  the  testimony  is  irresistible,  the  plain- 
it  regulate  the  speed  of  the  train.  But,  tiff  was  the  cause  of  thejojury.*'  *  •  V' 
although  the  law  may  be  silent  on  this 
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Line  car  that  had  previously  been  standing  on  the  side-track.  Both 
cars  had  attached  what  are  called  "double  buffers,"  the  use  of 
which  is  well  understood  by  railroad  men.  The  draw-bars  in  use 
en  these  cars  have  two  apartments,  to  facilitate  coupling  with  other 
cars  of  different  height.  Plaintiff  first  undertook,  in  his  effort  to 
make  a  coupling,  to  remove  the  pin  in  the  draw-bar  of  the  sta- 
tionary car,  but  finding  he  would  be  unable  to  get  it  out,  owing  to 
some  unexplained  difficulty,  before  the  approaching  car  would  be 
upon  him,  he  attempted,  in  his  haste,  to  place  the  link  in  the  lower 
apartment.  By  some  most  unfortunate  movement,  his  arm  was 
caught  between  the  deadwood  attached  to  the  cars,  and  so  badly 
crushed  that  it  had  to  be  amputated.  In  discussing  the  case,  after 
stating  the  facts,  the  Supreme  Court  said:  "  The  averment  in  the 
declaration  is  not  that  these  cars  were  not  in  proper  order,  but  that 
the  original  construction  is  faulty,  in  having  upon  them  the  double 
bumpers.  If  plaintiff  knew  such  cars  were  in  use,  and  that  they 
were  unsafe,  he  ought  not  to  have  taken  service  with  defendant. 
Prior  to  this  engagement,  defendant,  in  common  with  all  other  rail- 
road companies  in  the  State,  had  been  drawing  cars  of  this  par- 
ticular make.  Their  character  must  have  been  generally  known. 
They  were  known  to  be  safe  if  care  was  used  in  operating  them,  but 
dangerous,  like  all  railroad  labor,  unless  unusual  caution  was 
observed."  ♦  ♦  *  Plaintiff,  therefore,  assumed  the  risks  inci- 
dent to  the  service.  The  court  said:  "A  very  different  question 
would  arise  had  the  injury  to  plaintiff  been  produced  by  a  car  defec- 
tive and  unfit  for  service  when  it  was  received,  or  had  defendant 
saffered  it,  while  in  its  possession,  to  become  unsafe;  but  that 
question  cannot  arise  in  this  case.  The  cars  were  in  perfect  order, 
so  far  as  the  evidence  shows,  when  they  were  received,  and  hence, 
defendant  was  guilty  of  no  negligence  in  receiving  them  upon  its 
line  of  road. 

"  The  case  of  Toledo,  Wabash  &  Western  R'y  Co.  v.  Fredericks, 
71  III.  294  (i),  is  cited  with  great  confidence  as  being  an  authority 
•exactly  in  point,  but  the  decision  in  that  case  rests  upon  an  entirely 
different  principle.  The  vice  that  produced  the  injury  in  that  case 
was  not  peculiar  to  a  class,  but  to  a  particular  car.  The  draw-bar 
was  too  short,  and  it  appeared  had  it  been  the  usual  length  the  acci- 
dent would  not  have  happened.     The  evidence  was  full  to  the  point, 

I.  In  Toledo,  Wabash  &  Western  wood  on  the  engine  and  the  **  ratchet 

R'yCo.  V.Fredericks,  71111.294(1874),  wheel'*  attached  to  the  caboose  car, 

switchman,  attempting  to  couple  ten-  judgment   for  plaintiff  in  the  Circuit 

der  to  a  caboose  car,  injured  bv  his  Court  of   Sangamon  county  for  $5,000 

hand  being  caught  between  the  dead-  was  affirmed. 
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any  mechaaic,  by  a  casual   iaspection,   could    tell  the  particular 
coupling  attached  to  the  car  was  dangerous  before  it  was  ever  used. 
From  the  notorious  bad  reputation,  it  was  concluded  the  company 
must  have  known  the  fault  existed  in  the  draw-bar.     It  could  not 
be  readily  discovered  by  any  one  just  entering  upon  the  service. 
Plaintiff  had  been  but  a  brief  period  in  the  employment  of  the 
defendant,  and  it  was  thought  he  did  not  know  of  the  defect.     Had 
it  been  observable  by  ordinary  care,  it  would  have  been  the  duty  of 
plaintiff  to  have  quit  the  service.     Failing  to  do  so,  the  law  would 
presume  he  was  willing  and  did  assume  the  hazards.     The  decision 
is  placed  on  that  distinct  ground.     The  case  at  bar  is  clearly  dis- 
tinguishable from  the  Fredericks  case,  71   111.  294,  both  in  the  facts 
and  the  principle  upon  which  the  decision  is  placed.     The  modi- 
fications to  defendant's  instructions  seem  to  have  been  made  under 
a  misapprehension  of  the  doctrine  of  comparative  negligence  as 
declared  by  this  court.     The  court  added  to  the  ninth  instnictioa 
these  words:  "  unless  defendants  were  guilty  of  more  negligence, 
as  aforesaid,  in  causing  the  injury."     This  is  not  the  law.     The 
decisions  in  this  court  recognize  no  such  rule  of  liability,  in  cases 
of  mutual  negligence,  as  that  of  a  greater  degree  on  the  part  of  the 
defendant.     We  have  had  occasion  so  frequently  to  declare  the 
doctrine  on  that  question,  we  deem  it  unnecessary  to  do  more  than 
to  refer  to  our  former  decisions."     ♦    ♦    ♦    Judgment  reversed. 
Opinion  by  Scott,  J.     (John  B.  Cohrs,  appeared  for  appellant; 
Whitney  &  Foster  and  Roberts  &  Green,  for  appellee.) 

Notes  of  eases  arising  out  of  aeeidents  to  eondaetors  and  other 
employees  while  eoupling  and  uncoupling  cars. 

Freight  conductor  attempting  to  uncouple  car  —  Absence  of  ladder. 

Id  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Warner,  108  III.  538  (1884). 
freight  conductor  injured  while  attempting  to  uncouple  a  car  having  no  ladder 
or  steps  or  handles  at  its  end,  which  accident  resulted  in  the  loss  of  the  plain- 
tiff's arm,  judgment  for  plaintiff  for  $5,000  in  the  Circuit  Court  of  Cook  county, 
which  was  affirmed  by  the  Appellate  Court  for  the  First  District,  was  reversed 
for  error  in  the  trial  court's  refusal  to  give  the  following  instruction  asked  by 
defendant.  *'  That  it  was  the  duty  of  the  plaintiff,  before  attempting  to 
uncouple  the  car  in  question,  to  use  ordinary  and  reasonable  care  to  ascertain 
whether  it  was  safe  to  do  so  or  not  while  the  train  was  in  motion;  and  if  the 
jury  believe,  from  the  evidence,  that  it  was  not  safe  for  the  plaintiff  to  uncoapie 
said  car  at  the  time  he  attempted  it,  and  the  plaintiff  knew,  or  might  by  the 
exercise  of  ordinary  care  have  known,  that  it  was  not  safe  to  attempt  it,  the  a 
the  plaintiff  cannot  recover,  and  the  verdict  should  be  for  the  defendant.'* 

See  also  subsequent  decision  in  the  Warnkr  case,  22  111.  App.  436. 

Car  coupler  and  switchman  caught  by  brake  of  ear. 
In  Chicago  &  Northwestern  R.  R.  Co.  v.  Ward,  61  111.  130  (1871).  car 
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coupler  and  switchraan  about  to  couple  cars  caught  by  brake,  which  was  out  of 
order,  and  thrown  lo  the  ground  and  run  over  and  fatally  injured,  judgment 
for  plaintiff  in  the  Circuit  Court  of  Cook  county  was  reversed  on  the  ground  of 
assumption  of  risk  and  erroneous  instructions  as  to  the  duty  of  railroad 
com  pan  V  as  to  furnishing  safe  machinery. 

Employee  injured  while  uncoupling  ear  of  another  company. 

In  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v,  Avery,  109  III.  314  (1884), 
employee  of  defendant  injured  while  attempting  to  uncouple  car  belonging  to 
the  Keokuk,  St.  Louis  &  N.  W.  R.  R.  Co.,  in  one  of  defendant's  yards,  plain- 
tiff's  ri^ht  thumb  being  caught  and  crushed  by  and  between  the  deadwood  and 
coupling  pill  of  the  car,  the  appliances  on  such  car  being  defective,  judgmen 
of  the  Appellate  Court  for  the  Third  District,  affirming  judgment  for  plaintiff 
in  the  Circuit  Court  of  Adams  county,  was  affirmed.  It  was  held  to  be  the  duty 
of  railway  com  panics  using  cars  of  other  companies  to  see  that  they  are  safe, 
in  respect  to  its  own  employees.     See  8  Bradw.  (111.  App.)  133. 

Minor  employee  killed  while  coupling  cars. 

In  Illinois  Central  R.  R,  Co.  v,  Reardon,  Adm*r,  157  III.  372  (1895),  minor 
employee  killed  while  coupling  cars  in  railroad  yard,  judgment  of  Appellate 
Court  for  the  Second  District,  affirming  judgment  for  plaintiff  in  the  Circuit 
Couft  of  Jo  Daviess  county  for  $2,300,  was  affirmed.    Affirming  56  111.  App.  542. 

Defective  brake  —  Employee  falling  from  car  and  run  over. 

In  Chicago  &  Eastern  Illinois  R.  R.  Co.  v,  Kneirim,  Adm'x,  152  111.  438 
<i894),  **  helper  "  in  railroad  yards  engaged  in  catching  and  coupling  cars,  falling 
from  a  car  in  motion  owing  to  defective  condition  of  brake  which  he  tried  to 
set.  and  ran  over  and  fatally  injured,  judgment  of  Appellate  Court  for  the 
Third  District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  Vermilion 
county  for  $5,000,  was  affirmed. 

Switchman  caught  between  cars  while  coupling  same. 

In  Chicago  &  Eastern  Ilunois  R.  R.  Co.  v,  Rtmc,  104  III.  641  (1882),  yard 
switchman,  engaged  in  coupling  some  coal  cars  in  the  company's  yards,  injured 
by  a  sadden  movement  of  the  engine  occasioned  by  its  throttle  valve  being  out 
of  repair,  whereby  bis  hand  was  caught  between  the  dead  woods  of  the  two 
cars  and  one  of  his  fingers  lost,  judgment  of  the  Appellate  Court  for  the  First 
District,  affirming  judgment  for  plaintiff  in  the  Superior  Court  of  Cook  county 
for  $2,000,  was  affirmed. 

Switchman  coupling  cars  run  over  by  car  -^  Defective  track. 

In  Foster  v,  Chicago  &  Alton  R.  R.  Co.,  84  111.  164  (1876).  switchman, 
while  coupling  cars,  injured  by  foot  catching  on  track  and  leg  cut  off  by  the 
^beels  of  the  car,  judgment  for  defendant  in  the  Circuit  Court  of  Cook  county 
was  affirmed,  the  plaintiff  being  familiar  with  the  dangers  and  guilty  of  negli- 
gence in  the  manner  in  which  he  attempted  lo  couple  cars. 

In  Chicago  &  Eastern  Illinois  R.  R.  Co.  v,  Hines.  Adm'x,  132  111.  161  (1890), 
switchman,  while  coupling  cars  in  railroad  yard,  run  over  and  killed  by  reason 
of  his  foot  catching  between  the  ties  on  a  side-track,  judgment  of  the  Appellate 
Court  for  the  First  District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court 
of  Cook  county,  was  affirmed.    See  33  III.  App.  271. 
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Switchman  coupling  cars  —  Defective  appliance  —  Knowledge  of  defect. 

In  Chicago  &  Alton  R.  R.  Co.  v,  Munroe.  85  111.  25  (1877),  switchman 
injured  while  coupling:  cars,  due  to  defective  appliance,  judgment  for  plaintiff 
in  the  Circuit  Court  of  McLean  county  was  reversed,  where  it  appeared  that  he 
had  knowledge  of  defect  and  continued  in  defendant's  service  without  objection. 

Switchman  injured  uncoupling  car  —  Assumption  of  risk. 

In  Toledo,  Wabash  &  Western  R*y  Co.  v.  Black,  88  111.  112  (1878),  switch- 
man,  attempting  to  couple  freight  car  to  caboose,  injured  by  hand  catching 
between  the  draw-bars,  judgment  for  plaintiff  in  the  Sangamon  county  Circuit 
Court  was  reversed  on  the  ground  that  he  had  ample  opportunity  to  discover  the 
ganger,  if  any,  and  assumed  the  risk. 

CONDUCTOR  KILLED  IN  COLLISION  WITH  TRAIN  OF 
ANOTHER  COMPANY  AT  CROSSING  —  SIGNALS  —  ERRO- 
NEOUS INSTRUCTIONS.  —  In  CHICAGO  &  NORTHWESTERN 
R'Y  CO.  ET  AL.  V.  SNYDER,  Adm'X,  117  111.  376  {June,  iSS6), 
conductor  in  employ  of  the  Chicago  &  N.  W.  R'y  Co.,  having 
charge  of  engine  and  car  belonging  to  the  Chicago,  Milwaukee  & 
St.  Paul  R'y  Co.,  fatally  injured  in  collision  with  another  train  of 
the  latter  company  at  a  crossing,  caused  by  alleged  failure  of  joint 
agent  or  employee  at  said  crossing  to  give  proper  signals,  judgment 
for  plaintiff  for  $5,000  in  the  Superior  Court  of  Cook  county,  affirmed 
by  the  Appellate  Court  of  the  First  District,  was  reversed  (i),  on  the 
ground  of  error  in  the  following  charge  given  by  the  court: 

•*  The  jury  are  instructed  that  if  they  find,  from  the  evidence, 
that  John  H.  Snyder,  the  deceased,  was  injured  by  a  collision  of 
the  cars  of  the  Chicago,  Milwaukee  &  St.  Paul  R.  Co.,  and  the 
Chicago  &  Northwestern  R'y  Co.,  the  defendants  in  this  case,  at 
the  crossing  of  the  railroad  tracks  of  the  said  companies,  in  the 
city  of  Chicago,  on  or  about  the  7th  day  of  October,  A.  D.  1882, 
and  that,  by  reason  of  such  injuries,  he,  the  said  John  H.  Snyder^ 
afterwards,  on  the  same  day,  died;  and,  if  the  jury  further  find, 
from  the  evidence,  that  said  collision  occurred  solely  by  reason  of 
the  gross  negligence  of  one  H.  E.  Torrence,  in  and  about  the 
management  and  operating  of  the  semaphore  or  signal  light,  at  or 

X.  A  suhsequent  trial  of  the  Snyder  Qui^^'^  ^'  R-  Co.  9.  McLallbn,  Adm*r. 

case  resulted  in  verdict  and  judgment  84  111.  109  (1876),  conductor  of  freight 

for  plaintifiE  which  was  aflBrmed  by  the  train  ordered  by  telegraph  from  assist- 

Appellate  Court  and,  on  appeal  by  de-  ant-superintendent    to    leave   certain 

fendant,  the  judgment  was  affirmed  by  station  and  rnn  to  the  next  ahead  of  & 

the  Supreme  Court.    Chicago  &  N.  W.  passenger  train  then  due,  killed  in  col- 

R*Y   Co.  V.  Snyder,  Adm'x,  128   111.  Hsion  between  his  train  and  the  pas- 

655  ^1889).  senger  train,  judgment  for  plaintiff  ta 

Conductor  killed  in  collision  between  the  Circuit  Court  of  Dn  Page  county 

trains,  —  In  Chicago,  Burlington  &  for  $4,500  was  affirmed. 
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near  the  said  crossing,  and  that  at  the  time  of  such  collision  and 
injury,  he,  the  said  H.  £.  Torrence,  was  in  the  joint  employment 
of  the  two  defendant  companies  in  and  about  the  management  and 
operation  of  said  semaphore  or  signal  light;  and  if  the  jury  further 
find,  from  the  evidence,  that  at  the  time  of  such  collision  and  injury 
the  said  John  H.  Snyder  was  a  conductor  in  the  employ  of  the 
Chicago  &  Northwestern  R'y  Co.,  one  of  the  defendants,  having  the 
control  and  management  of  the  way  car  and  engine  of  said  last- 
named  company  in  question,  and  was,  at  the  time  aforesaid  exer- 
cising due  and  prdper  care,  caution  and  diligence,  as  such  conductor 
in  and  about  the  control  and  management  of  said  way  car  and 
engine,  and  for  his  own  personal  safety,  and  that  at  and  before  the 
time  of  said  collision  and  injury,  the  said  John  H.  Snyder  and  H. 
£.  Torrence  were  employed  in  different  departments  of  labor, 
wholly  disconnected  with  each  other,  and  were  not  associated  with 
each  other  in  the  performance  of  their  respective  employment,  and 
could  have  no  control  over  or  influence  upon  the  conduct  of  each 
other;  and  if  the  jury  further  find,  from  the  evidence,  that  the  said 
John  H.  Snyder  left  surviving  him  a  widow,  who  is  still  living,  and 
that  such  widow  was  pecuniarily  injured  by  reason  of  the  death  of 
the  said  John  H.  Snyder  as  aforesaid,  and  that  such  widow  is  the 
plaintiff  herein,  and  was,  at  the  time  of  the  commencement  of  this 
suit,  the  administratrix  of  the  estate  of  the  said  John  H.  Snyder, 
deceased  —  then  the  jury  should  find  both  of  the  defendants  guilty, 
and  should  give  to  the  plaintiff  such  damages  as,  from  the  evidence^ 
the  jury  shall  deem  a  fair  and  just  compensation  for  the  pecuniary 
iujury,  if  any,  resulting  from  such  death  to  the  said  widow,  not 
exceeding  the  sum  of  $5,000." 

After  disposing  of  objections  to  the  foregoing  instruction  the 
court  (per  Craig,  J.)  said : 

"  There  is,  however,  one  serious  objection  to  the  instruction.  It 
will  be  observed  that  it  is  averred,  in  both  counts  of  the  declaration, 
that  Snyder  and  those  engaged  with  him  in  the  management  of  the 
train  were  in  the  exercise  of  due  care,  but  by  the  instruction  the 
jury  were  directed  that  if  they  find,  from  the  evidence,  that  the 
collision  occurred  solely  by  reason  of  gross  negligence  of  Torrence, 
the  plaintiff  might  recover,  if  the  jpry  further  find,  from  the  evi- 
dence, that  Snyder  was  exercising  due  and  proper  care,  caution  and 
diligence  as  conductor  of  the  train.  Under  this  part  of  the  charge 
to  the  jury,  the  engineer  and  brakeman  in  charge  of  the  train,  under 
Snyder,  may  have  been  guilty  of  gross  negligence  in  the  discharge 
of  their  respective  duties,  which  may  have  contributed  to  Snyder's 
death,  and  yet  the  plaintiff  could  recover.     We  do  not  understand 
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this  to  be  a  sound  proposition  of  law.  If  Snyder's  co-employees  in 
ciiarge  of  the  train  under  him  were  guilty  of  negligence  which  con- 
tributed to  his  death,  he  is  chargeable  with  such  negligence,  and 
the  negligence  of  those  under  Snyder  would  defeat  a  recovery. 
Suppose  the  brakeman  had  notified  the  engineer  that  they  were 
signaled  not  to  cross,  in  ample  time  to  enable  him  to  stop  the  train, 
but  he  refused  to  regard  the  notice  and  recklessly  ran  into  the  other 
train,  it  will  scarcely  be  pretended  that  Snyder's  representatives 
could  recover." 

It  was  also  held  error  to  refuse  an  instruction  asked  by  defendant, 
the  Chicago,  M.  &  St.  P.  R'y  Co.,  as  to  failure  of  the  deceased  to 
observe  the  law  requiring  trains  to  stop  at  intersecting  crossings. 
On  this  point  the  court  said:  "  The  statute  imposed  the  duty  on 
Snyder,  who  had  charge  of  the  train,  to  bring  his  train  to  a  stop 
not  less  than  two  hundred  feet  from  the  crossing.  If  he  failed  to 
comply  with  this  requirement  of  the  law,  and  such  failure  contributed 
to  the  injury,  it  is  plain  that  the  plaintiff  could  not  recover,  for  the 
obvious  reason  that  the  deceased  was  guilty  of  negligence  which 
contributed  to  the  injury.  In  refusing  the  instruction,  tne  court, 
in  effect,  held  that  the  defendants  were  liable,  although  the  jury 
might  find,  from  the  evidence,  that  if  Snyder  had  observed  the  duty 
enjoined  by  the  statute,  the  collision  might  have  been  avoided.  We 
do  not  understand  this  to  be  the  law."     *    ♦    * 

SWITCH  CONDUCTOR  THROWN  FROM  FOOTBOARD  OF 
CAR  BY  SUDDEN  JERK  OF  TRAIN  —  FELLOW-SERVANT 
—  ERRONEOUS  INSTRUCTIONS.  —  In  COLUMBUS,  CHI- 
CAGO &  INDIANA  CENTRAL  R'Y  CO.  V.  TROESCH,  68  III.  545 
(1873),  appeal  from  judgment  for  plaintiff  for  $10,000  in  the  Circuit 
Court  of  Cook  county,  judgment  was  reversediot  erroneous  instruc- 
tions based  on  an  element  of  liability  not  involved  in  the  case,  and 
on  the  ground  that  the  fellow-servant  rule  applied  (i).  There  was 
a  former  appeal  where  judgment  for  plaintiff  was  reversed.   57  IH.  155. 

In  the  Troesch  case,  supra^  the  court  (per  Scott,  J.)  stated  the 
case  as  follows:  "Appellee  [plaintiff  below]  was  a  switch  con- 
ductor employed  in  the  yards  of  the  company  in  Chicago.  He  was 
directed  by  the  yard-master  to  move  a  train,  consisting  of  from  six 

I.  The  coart,  in  the  Troesch  case,  sequent  case  of  Chicago  &  N.  W.  R.  R. 
68  III.  545,  discussed  at  length  the  Co.  v,  Moranda,  93  111.  302  (1879)  (<^ 
fellow-servant  rule,  citing  many  au-  ported  in  this  volume  of  Am.  Neg. 
thorities  on  the  doctrine,  and  although  Cas.).  in  which  the  Troesch  case,  68 
the  case  is  frequently  cited  in  the  Illi-  III.  '545  (and  authorities  therein),  is 
nols  reports,  yet  as  that  doctrine  has  cited,  it  is  deemed  unnecessary  to  re- 
been  exhaustively  treated  in  the  sub-  port  the  case  at  length  in  this  volume. 
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to  ten  platform  cars  loaded  with  railroad  iron,  upon  the  Hoyne 
street  switch.  Appellee  stood  upon  the  front  end  of  the  forward 
car  as  the  train  was  being  pushed  by  the  engine  west  on  Kenzie 
street,  at  a  rate  of  speed  stated  to  be  about  seven  miles  per  hour. 
Just  before  reaching  the  switch,  appellee  signalled  the  engine- 
driver,  as  he  alleges,  to  '  slow  *  the  speed  of  the  train.  In  response 
to  the  signal  given,  the  engine-driver  either  shut  off  the  steam  or 
reversed  the  engine.  The  action,  whatever  it  was,  caused  a  sudden 
jerk  of  the  car,  which  threw  appellee  upon  the  track,  where  he  was 
injured  by  the  moving  cars,  from  which  he  suffered  the  loss  of  a 
leg  and  an  arm.  The  irreparable  loss  suffered  by  appellee  has  com- 
mended his  cause  to  the  patient  and  careful  consideration  of  the 
court,  but  we  are  unable  to  discover  any  tenable  ground  upon  which 
to  base  an  affirmance  of  the  judgment  in  his  favor.  This  is  a  second 
trial  had  upon  substantially  the  same  evidence.  Several  witnesses 
not  previously  examined  were  introduced  on  the  last  trial,  but  the 
testimony  is  mainly  cumulative,. and  presents  no  new  phase  of  the 
case,  nor  does  it  materially  strengthen  the  theories  advanced  by 
the  respective  parties."     *    *    ♦ 

ENGINEER  KILLED  BY  EXPLOSION  OF  BOILER  OF 
LOCOMOTIVE  —  DEFECTIVE  ENGINE  —  RAILROAD  NOT 
LIABLE. —  In  ILLINOIS  CENTRAL  R.  R.  CO.  V.  HOUCK, 
Adm'r,  72  III.  285  (1874),  engine-driver  killed  by  explosion  of  the 
boiler  of  the  engine  on  which  he  was  employed,  judgment  for  plain- 
tiff in  the  Circuit  Court  of  Marion  was  reversed^  the  evidence  failing 
to  show  negligence  on  the  part  of  the  railway  company.  The  court 
^per  ScHOLFiELD,  J.)  said: 

"  The  plaintiff's  intestate  was  an  engine-driver  on  one  of  defend- 
ant's engines,  engaged  in  hauling  a  water  train  between  Big  Muddy 
and  Cencralia.  On  December  11,  1871,  as  the  train  was  going  from 
Centralia  to  Big  Muddy,  the  boiler  of  the  engine  on  which  the 
intestate  was  employed  exploded,  killing  intestate  and  one  Keen,  a 
brakeman  (i).  It  is  alleged  that  the  explosion  was  in  consequence 
of  the  defective  condition  of  the  engine,  and  that  the  defendant  was 
guilty  of  negligence  in  permitting,  knowingly,  a  defective  engine  to 
be  so  employed.     The  finding  of  the  jury  sustained  this  claim. 

••  We  are  of  opinion  that  the  jury  totally  misapprehended  the 

I.  The  case  of  Illinois  Central  R.  judgment  in  each  case  was  reversed. 

R.  Co.   V,   Keen,  Adm'x,  72   111.    512  The  Keen  case  was  an  action  for  negli- 

<i874).  was  argued  in  connection  with  gent  killing  of  plaintifif's  intestate,  a 

Che  HoucK  case  (the  case  at  bar),  and  brakeman.  caused  by  the  explosion  of 

<he  two  were  considered  together,  and  the  boiler  of  the  engine,  which  killed 
VouXIV  — 23 
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evidence,  as  applied  to  the  only  legitimate  subject  of  inquiry  before- 
them,  and  their  verdict,  consequently,  must  be  set  aside. 

"Although,  as  was  held  in  111.  Cent.   R.  Co.  v,  Phillips,  49  III. 
234  (i),  tht prima  ftuie  presumption  from  an  explosion  is  that  there 
was  negligence  either  in  testing  or  putting  the  material  together 
when  constructed  into  a  boiler,  or  that  it  has  been  negligently  used,, 
by  subjecting  it  to  too  high  a  degree  of  pressure  by  steam,  yet, 
when  the  suit  is  brought  by  the  engine-driver  who  had  charge  of 
the  engine,  or  his  representatives,  against  the  person  or  corporation 
owning  the  engine,  there  is  no  presumption  in  his  favor  that  the 
explosion  was  caused  by  defects  in  the  boiler  rather  than  from  its 
negligent  use,  and  the  burden  is  upon  the  plaintiff  to  show  that  the 
engine-driver  was  not  himself  guilty  of  negligence  which  caused  the 
explosion,  or,  if  guilty,  that  his  negligence  was  slight  and  that  of 
the  defendant  gross  in  that  respect,  when  compared  with  each  other. 
The  burden  is  upon  him  to  prove  the  negligence  which  he  charg^es,. 
and  this  is  not  sufficiently  done  by  merely  proving  an  explosion^ 
which  may  as  well  have  resulted  from  the  negligence  of  the  engine- 
driver  as  from  that  of  the  defendant. 

"  The  evidence  before  us  fails  to  show  that  the  explosion  resulted 
from  the  defendant's  negligence."     *    ♦    ♦ 

ENGINEER  KILLED  BY  EXPLOSION  OF  BOILER  OF 
LOCOMOTIVE  —  DEFECT  —  ERRONEOUS  INSTRUCTION. 
—  In  TOLEDO,  WABASH  &  WESTERN  R'Y  CO.  v.  MOORE, 
Adm'x,  77  III.  217  {^January  Term^  i^s)^  judgment  for  $5,000  for 
plaintiff  in  the  Circuit  Court  of  Piatt  county  was  reversed.  The 
action  was  brought  by  Lydia  F.  Moore  against  the  railway  company^ 
to  recover  damages  for  the  death  of  her  husband  who  was  killed 
while  in  the  employ  of  the  company  as  an  engine-driver,  by  the 
explosion  of  an  engine  alleged  to  have  been  defective  and  unfit  for 
use  upon  the  road  (2).  The  reversible  error  was  in  the  trial  court's- 
giving  to  the  jury  plaintiff's  third  instruction,  which  was  as  follows  r 

plaintiff  s  intestate  in  the  Houck  case,  caused  by  the  explosion  of  the  boiler 

The  court  naid:    '*  There  is  noquestion  of  an  engine,  at  defendant's  depot. 
but  that  he    [plaintiff's    intestate    in 

Keen  case]  and  the  engineer,  Houck,  2.  See  also  the  following  cases  relat* 

who  was  killed  at  the  same  time,  were  Ing  to  explosions  of  boilers  of   loco- 

fellow-servants,  in  the  same  branch  of  motives: 

employment,  and    if   the    death   was  In    Indianapous,    Bloomingtok    ^ 

caused  by  the  carelessness  of  Houck,  Western   R'y  Co.  v.  Toy,  Adm*&,  91 

there  can  be  no  recovery."  111.  474  (1879),  engineer  killed  by  ex- 

plosion  of  boiler  of  engine,  judgmenc 

I.  The  Phillips  case,  49  111.  234,  was  for  plaintiff  in  the    Grcuit  Court  or 

an  action  for  injuries  to  a  by-stander  Champaign  county  for  $1,950  was  tnr^ 
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"If  the  jury  believe,  from  the  evidence,  that  John  H.  Moore, 
the  husband  of  the  plaintiff,  was  an  engineer  in  the  employ  of 
defendant  at  the  time  of  his  death,  as  a  railroad  engineer,  on  the 
ist  day  of  September,  A.  D.,  187 1,  or  thereabouts,  and  that  while 
he  was  running  his  engine  with  due  care  and  caution,  the  boiler  of 
said  engine  burst  and  killed  said  John  H.  Moore;  and  if  the  jury 
further  believe,  from  the  evidence,  that  it  was  no  part  of  the  duty 
of  said  John  H.  Moore  to  keep  the  said  boiler  in  repair  or  to  make 
critical  or  close  examination  to  ascertain  the  condition  of  said  boiler; 
and  if  the  jury  believe,  from  the  evidence,  that  there  were  agents 
and  servants  of  the  defendant,  employed  by  the  defendant,  whose 
duty  it  was  to  keep  said  engine  in  a  reasonably  safe  condition  of 
repair  for  the  use  of  said  John  H.  Moore,  then  and  in  such  case, 
the  bursting  of  the  said  boiler,  if  the  jury  believe,  from  the  evidence, 
that  said  boiler  did  burst,  would  be  prima  facie  evidence  of  the 
negligence  of  the  defendant;  and  unless  the  jury  believe,  from  the 
evidence,  that  the  defendant  has,  by  a  preponderance  of  evidence, 
rebutted  ^\^  prima  facie  negligence,  then  and  in  such  case,  the  jury 
should  find  for  the  plaintiff." 

In  discussing  the  exception  to  the  foregoing  instruction  the 
Supreme  Court  said:  "  If  the  boiler  exploded  through  the  negli- 
gent manner  in  which  the  engine  was-  managed  by  Moore,  or  if  he 
knew  or  had  good  reason  to  believe  the  boiler  was  unsafe,  or  if,  by 
the  exercise  of  ordinary  skill,  he  could  have  learned  that  the  engine 
was  defective,  and  still  used  it,  there  can  be  no  pretense  but  such 
would  preclude  a  recovery;   or,  if  such  was  the  case,  the  explosion 

versed,  the  evidence  failing  to  show  a  detected  it,  the  boiler  woaldhave  been 
canse  of  action.  The  court  (per  Wal-  greatly  injured,  by  cutting  through  its 
KER,  J.)  said.  walls.  We  are  unable  to  see  that  those 
'*  Employers  are  only  required  to  having  charge  of  the  road  and  its  ma- 
provide  machinery  of  good  material,  chineryomittedanyduty,  and  thecom- 
and  to  have  it  constructed  in  a  good  pany  cannot  be  held  liable  for  the  loss." 
and  workmanlike  manner.  They,  In  Toledo,  St.  Louis  &  Kansas  City 
whether  as  individuals  or  corporations,  R.  R.  Co.  v,  Bailey,  Adm*x,  145  III. 
are  not  insurers  of  their  employees  159  (1893),  action  to  recover  damages 
against  injury  from  its  use.  In  this  for  death  of  plaintiff's  intestate,  an 
case  the  locomotive  was  made  of  the  engineer  in  defendant's  employ,  caused 
best  material,  and  by  first-class  manu-  by  the  explosion  of  the  boiler  of  the 
facturers,  and  had  not  been  used  a  engine,  which  boiler  was  alleged  to  be 
snificient  length  of  time  to  create  any  unsafe  and  insecure,  judgment  of  the 
suspicion  of  its  unsafe  condition,  which  Appellate  Court  for  the  Fourth  District, 
conld  have  been  discovered  by  any  aflSrming  judgment  for  the  plaintiff  for 
of  the  tests  usually  employed  for  the  $3,000,  was  affirmed.  See  43  111.  App. 
purpose,  and  its  appearance  did  not  292. 
indicate  its  unsafe  condition.    To  have 
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would  not  make  out  a  prima  facie  case  against  the  company; 
and  yet  the  jury  were  told  by  the  instruction  that  if  the  deceased 
used  due  care  in  running  the  engine,  and  that  it  was  no  patt  of  his 
duty  to  make  a  critical  examination  to  ascertain  the  condition  of 
the  boiler,  the  bursting  would  ht  prima  facie  evidence  of  negligence, 
which  the  company  was  bound  to  rebut  by  a  preponderance  of  testi- 
mony. This  instruction  was  highly  prejudicial  to  the  rights  of 
appellant,  and  we  cannot  regard  it  otherwise  than  erroneous.  It 
was  a  question  of  fact,  for  the  jury  to  determine  from  the  evidence, 
whether  the  accident  arose  from  the  defects  in  the  engine,  or 
whether  it  was  to  be  attributed  to  the  failure  of  the  deceased  to 
discharge  a  duty  enjoined  upon  him  as  engineer.  In  the  determi- 
nation of  this  fact,  the  parties  should  have  been  placed  before  the 
jury,  by  the  instructions,  on  equal  terms;  no  presumption  should 
have  been  indulged  in  favor  of  either.  This,  however,  the  court 
failed  to  do."     *    *    * 

ENGINEER  KILLED  BY  BREAKDOWN  OF  BRIDGE- 
DUTY  OF  RAILROAD  COMPANY  TO  FURNISH  SAFE  MA- 
TERIALS AND  STRUCTURES. —In  TOLEDO,  PEORIA  & 
WARSAW  R'Y  CO.  V.  CON  ROY,  6S  111.  560  (^September  Term,  1873). 
engineer  in  defendant's  employ  killed  by  the  break-down  of  a 
defective  bridge  while  a  train  was  passing  over  same,  judgment  for 
plaintifiF  for  $1,500  rendered  in  the  Circuit  Court  of  Peoria  county 
was  affirmed.  The  Supreme  Court  case,  supra,  (per  Breese,  Ch.  J.) 
said:  **  The  principles  which  rule  this  case  have  been  fully  stated 
in  Chicago  &  N.  W.  R.  Co.  v,  Swett,  45  III.  201  (i),  and  111.  Cent. 
R.  Co.  V.  Welch,  52  III.  183  (2),  in  which  it  was  held  that  railroad 
companies  are  bound  to  furnish  their  servants  safe  materials  and 
structures,  and  must  keep  them  in  proper  repair;  and  a  person 
entering  the  service  of  a  railroad  company  has  a  right  to  presume 

1.  See  Chicago  &  Northwestern  R.  the  ground  that  the  damages  awarded 
R.  Co.  V,  Swrett,  Adm*r,  45  111.  197,  the    were  excessive. 

case  next  reported  in  this  volume  of        In  the  Welch  case,  supra^  the  ruling 
Am.  Neg.  Cas.  in  Chicago  &  N.  W.  R.  Co.  v.  Sweit, 

45    111.   201,   that   railroad    companies 

2.  In  Illinois  Central  R.  R.  Co.  v.  must  furnish  to  their  servants  safe  ma- 
Welch,  52  III.  183  (1869),  brakeman  terials  and  structures,  was  applied  and 
knocked  off  car  by  collision  with  a  pro-    followed. 

jeciing  awning  from  one  of  defendant*s  In  the  Welch  case,  xar/r«,  the  ques* 

station   houses   as  train   was   passing  tion  whether  a  release  signed  by  plain' 

same,  his  left  arm  being  broken  and  tiff  was   procured  by  means  of  false 

his  bead  seriously  injured,  judgment  representations  was  held  to  be  for  the 

for  plaintiff  in   the   Circuit  Court  of  jury  to  determine. 
Cook  county  for $10,000  was  reversed  on 
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thaty  in  these  respects,  the  company  has  discharged  its  obliga- 
tions (i).  The  case  last  cited  modifies,  to  some  extent,  what  was 
said  in  Swett's  case.  And  the  doctrine  of  that  case  is  further  quali- 
fied by  what  was  said  in  III.  Cent.  R  Co.  v,  Phillips,  49  III.  234, 
and  in  Pitts.,  Cin.  &  St.  L.  R'y  Co.  v,  Thompson,  56  III.  138,  the 
result  of  which  ruling  is,  not  to  hold  these  companies  as  insurers 
that  their  road  and  appurtenances  and  instrumentalities  are  safe 
and  in  good  condition,  but  that  they  must  do  all  that  human  care 
and  vigilance  and  foresight  can  reasonably  do,  consistent  with  the 
modes  of  conveyance  and  the  practical  operation  of  the  road,  to  put 
them  in  that  condition  and  keep  them  so.  This  certainly  is  a  whole- 
some rule,  as  well  for  the  public  as  for  the  companies,  for  it  is  to 
their  interest  to  have  their  road  and  appliances  safe  and  in  the  best 
condition."  But  see  Chicago  &  Alton  R.  Co.  v,  Kerr,  148  111.  605, 
where  the  court  criticised  the  rule  in  the  Conroy  case,  as  applied 
to  an  employee,  and  overruled  the  same. 

In  a  former  decision  of  the  Conroy  case,  namely,  Toledo,  Peoria 
&  Warsaw  R'y  Co.  v,  CoNRoy,  61  III.  162  (187 1),  fireman  fatally 
injured  by  breaking  down  of  bridge  as  engine  was  passing  over 
same,  judgment  for  plaintiff  in  the  Circuit  Court  of  Peoria  county 
was  reversed  for  erroneous  instruction  implying  that  railroad  com- 
pany is  an  absolute  insurer  of  safety  of  roadbed.  The  rule  is,  that 
while  a  railroad  is  bound  to  use  the  highest  degree  of  diligence  in 
furnishing  a  safe  roadbed,  it  is  not  an  absolute  insurer,  and  cannot 
be  held  liable  for  defect,  of  which  such  diligence  would  not  inform  it. 

I.  See  also  the  following  cases  relau  gence  or  wilfalness  caused  the  injury. 

ioST  to  injuries  sustained  by  locomotive  Plaintiff  was  not  injured  by  any  cause 

engineers:  outside  of  the  ordinary  perils  of  the 

In  Clark  v,  Chicago,  Burlington  service  in  which  he  was  engaged.  [Git- 
&  QuiNCY  R.  R.  Co..  92  111.  43  (January  ing  Indianapolis  B.  &  W.  R.«Co.  v. 
Term.  1879),  engineer  injured  in  col-  Flanigan,  77  III.  365;  Chicago  &  N.  W. 
lision  with  train  of  another  company  R.  Co.  v.  Ward,  61  III.  131.] 
using  the  same  part  of  the  road  under  In  Chicago  &  Western  Indiana  R. 
a  lease  from  his  employer,  judgment  R.  Co.  and  the  Belt  R'y  Co.  of  Chi- 
ol  Appellate  Court  of  Third  District,  cago  v,  Flynn,  154  111.  448  (1895),  en- 
reversing  judgment  for  plaintifif  in  the  giaeer  jumping  from  train  to  avoid 
Circuit  Court  of  Adams  county,  was  accident  owing  to  defective  light  at 
affirmed.  It  was  held  that  plaintiff  as-  switch,  and  negligent  act  of  a  brake- 
snaied  the  ordinary  hazards  of  employ-  man,  judgment  of  the  Appellate  Court 
meotand  that  it  was  "  a  matter  of  no  for  the  First  District,  affirming  judg- 
cooseqnence  whether  plaintiff  was  in  a  ment  for  plaintiff  for  $15,000  in  the 
consmon  employment  with  the  servant  Circuit  Court  of  Cook  county,  was 
<A   the  lessee  company  whose   negli-  affirmed.    Affirming  54  111.  App.  386. 
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FIREMAN  KILLED  BY  PRECIPITATION  OF  LOCOMO- 
TIVE  INTO  OPENING  ACROSS  TRACK  -  DUTIES  AND 
LIABILITIES  OF  RAILROAD,  AS  TO  SAFE  STRUCTURES, 
ETC.  —  FELLOW-SERVANT  -  DAMAGES  —  ERRONEOUS 
INSTRUCTIONS.  —  In  CHICAGO  &  NORTHWESTERN  R.  R. 
CO.  V.  SWETT,  Adm'R,  45  III.  197  (September  Term,  1S67),  fireman 
killed  by  locomotive  and  train  being  precipitated  into  a  gulf  or  open- 
ing across  the  trfick,  caused  by  alleged  negligent  construction  of 
track,  etc.,  and  failure  to  keep  same  in  repair,  etc.,  judgment  for 
plaintiff  for  $3,400  in  the  Circuit  Court  of  Whiteside  county  was 
reversed  for  erroneous  instructions  on  the  question  of  damages. 

The  rulings  by  the  court  in  the  opinion  of  Breese,  Ch.  J.,  and  as 
shown  in  the  syllabus  to  the  official  report,  are  as  follows: 

*'  A  railroad  company  is  bound  to  provide  suitable  and  safe 
materials  and  structures  in  the  construction  of  its  road  and  appur- 
tenances, and  if,  from  a  defective  construction  of  its  road  and 
appurtenances,  an  injury  happens  to  one  of  its  servants,  the  com- 
pany is  liable  for  the  injury  sustained. 

"  The  obligation  to  provide  suita\)le  materials  for  the  safe  con- 
struction and  equipment  of  its  road,  cannot  be  avoided  by  the  dele- 
gation of  such  powers  to  other  persons.  The  undertaking  with  its 
servants  is  direct,  that  it  will  properly  and  safely  construct  its  road. 

"A  railroad  company  is  responsible,  under  the  same  circum- 
stances,  for  the  same  degree  of  care  on  the  part  of  its  agents  as  a  mas- 
ter for  his  servant  having  direction  of  his  carriage  on  the  highway. 

"It  is  the  first  duty  of  a  railroad  company  to  so  construct  its 
road,  with  all  its  necessary  appurtenances,  that  its  business  may  be 
transacted  safely.  It  must  use  reasonable  care  in  the  selection  of 
its  rolling  stock,  and  employ  competent  persons  in  the  management 
of  its  business,  that  no  unnecessary  risk  shall  be  incurred  by  any  of 
its  servants  by  reason  of  unsafe  conduct  of  its  trains  or  want  of 
watchfulness  over  those  in  its  employment. 

"  The  doctrine  that  an  action  will  not  lie  by  a  servant  against  his 
principal,  for  an  injury  sustained  through  the  default  of  a  fellow- 
servant,  applies  only  to  cases  where  the  injury  complained  of  occurs 
without  the  fault  of  the  principal,  either  in  the  act  which  caused  the 
injury  or  the  employment  of  the  person  who  caused  it.  [Keegan  v. 
Western  R.  R.  Co.,  4  Seld.  (N.  Y.)  175.] 

"  An  employee  of  a  railroad  company,  assisting  in  the  running  of 
its  trains,  is  not  required  to  know  whether  the  road  has  been  safely 
and  properly  constructed.  That  it  has  been,  is  the  implied  under- 
taking of  the  company  with  its  servants,  and  they  enter  its  service 
in  that  faith  and  that  it  will  be  kept  in  safe  repair. 
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'*  In  an  action  against  a  railroad  company  for  the  killing  of  a  fire- 
man engaged  in  the  line  of  his  duty,  the  declaration  alleged  that 
the  death  was  occasioned  by  reason  of  the  original  defective  con- 
struction of  a  certain  culvert  on  the  line  of  its  road,  whereby  the 
train  was  thrown  from  the  track  and  its  servant  killed.  The 
defendant  demurred.  Held^  that  the  declaration  was  good;  that 
the  cause  of  the  injury  was  the  act  of  the  company,  for  which  it 
was  liable  for  the  damages  sustained. 

"An  instruction  to  the  jury  upon  an  inquest  of  damages  to  the 
«fiFect  that  in  determining  the  amount  of  damages,  they  must  exer- 
cise their  own  judgment  from  the  facts  proved,  and  from  their  own 
experience  with  mankind,  is  erroneous.  The  question  must  be 
determined  upon  the  evidence  alone. 

"  So,  also,  is  an  instruction  by  which  the  jury  are  told  that,  in 
estimating  the  damages,  they  are  not  to  be  limited  to  the  actual 
present  loss  that  may  have  been  proved,  but  may  also  compensate 
for  the  relative  injury  with  reference  to  the  future,  and  may  com- 
pensate for  pecuniary  injuries  present  and  prospective.  A  limit 
should  have  been  fixed  within  which  the  jury  should  be  confined. 

"  The  rule  laid  down  by  this  court  in  the  case  of  Chicago  &  Alton 
R.  Co.  V,  Shannon,  43  III.  338,  is  the  proper  one,  in  cases  where  the 
•death  of  a  person  is  caused  by  the  wrongful  act,  default,  or  negli- 
gence of  another  (i). 

'•  The  case  of  Chicago  &  Alton  R.  Co.  v.  Shannon,  43  III.  338; 
Chicago  &  Rock  Island  R.  Co.  v.  Morris,  26  III.  400,  and  City  of 
Chicago  V,  Major,  18  III.  360,  cited  and  approved  (2). 

I.  The  coart    said,  on    this    point:  that  while  compensation  for  pecuniary 

**  The  rule  laid  down  by  this  court  in  loss  was  thus  the  basis  of  the  action, 

the  case  of  Chicago  &  Alton  R.  Co.  v.  the  exact  amount  must  necessarily  be 

Shannon,  43  III.  338,  is  the  proper  rule  largely  left  to  the  jury,  to  be  controlled 

in  such  cases  as  this.     We  there  said,  by  the  sound  discretion  of  the  court. 

If  the  next  of  kin  are  collateral  kindred  since  it  is  impossible  to  determine  with 

•of  the  deceased,  and  have  not  been  any  certainty  the  pecuniary  value  of  a 

receiving  from   him   pecuniary  assis-  life  to  those  who  have  been  dependent 

tance,  and  are  not  in  a  situation  to  re-  on  the   deceased  when    living.     But, 

quire  it,  only  nominal  dangers  can  be  nevertheless,  the  pecuniary  loss,  taking 

^ieen,  no  matter  how  near  such  collat-  into  view  all  the  circumstances,  must 

eral  relationship  may  be.     If,  on  the  be  kept  in  view  as  the  only  proper  basis 

other  hand,  the  next  of  kin  have  been  of  the  verdict/' 
dependent  on  the  deceased  in  whole  or 

in  part  for  their  support,  no  matter  how  2.  On  this  point  the  court  said :    "In 

remote  the  relationship,  there  has  been  the  cases  of  Chicago  &  R.  I.  R.  Co.  v. 

a   pecuniary  loss,  for  which  damages  Morris,  26  111.  400,  and  City  of  Chicago 

must  be  given.   So,  also,  if  the  deceased  tr.  Major,  x8  III.  360.  it  was  held  that 

was  a  minor  and  leaves  parents  entitled  the  measure  of  damages  which  the  next 

t>y  law  to  bis  services.   We  further  held,  of  kin  of  the  deceased  has  sustained  by 
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**  In  such  case,  it  is  error  for  the  court  to  instruct  the  jury,  con- 
cerning the  disposition  manifested  by  the  deceased,  to  contribute  to 
the  support  of  his  parent.  The  sole  questions  are:  Did  the 
deceased  maintain  her?  Was  he  bound  to  do  so?  And  in  this 
respect  what  loss  has  she  suffered  ? 

"  In  an  action  against  a  railroad  company  for  an  injury  sustained 
by  one  of  its  servants,  occasioned  by  the  defective  construction  of 
its  road,  the  fact  of  negligence  on  the  part  of  a  fellow-servant  of 
the  person  injured,  cannot  be  shown. 

'*An  instruction  to  the  effect  that  if  the  jury  find  that  the  next  of 
kin  of  the  deceased  were  not  dependent  upon  him  for  support,  in 
whole  or  in  part,  then  only  nominal  damages  can  be  given,  is  cor- 
rect, on  the  authority  of  the  case  of  Chicago  &  Rock  Island  R.  Co. 
V.  Morris,  26  111.  400." 

FIREMAN  THROWN  FROM  LOCOMOTIVE  —  DEFECTIVE 
TRACK  — DUTY  OF  RAILROAD  COMPANY  TO  FURNISH 
SAFE  MATERIALS  —  RULE  IN  CONROY  CASE  OVER- 
RULED. —In  CHICAGO  &  ALTON  R.  R.  CO.  V.  KERR,  148  111. 
605  (January^  1^94)^  fireman  in  defendant  company's  employ  thrown 
from  locomotive  while  passing  over  defective  track,  judgment  of 
the  Appellate  Court  for  the  Third  District,  afiirming  judgment  for 
$3,250  for  plaintiff,  in  the  Circuit  Court  of  McLean  county,  was 
affirmed  (i).     Mr.  Justice  Wilkin,  in  the  course  of  his  opinion,  said: 

the  death,  is  to  be  determined  from  the  volviag    a    questioa   of    unliquidated 

pecuniary  loss  they  have  sustained  —  damages  arising  from  a  tort.     It  will 

that  nothing  is  to  be  allowed  by  way  not  entertain  a  bill    filed    to  recover 

oi  solatium.**  damages  for  the  death  of   a    person 

through  negligence  of  a  railroad  com- 

T.  See  also  the  following  cases  relat-  pany,  although  the  road  at  the  time  of 

ing  to  injuries  to  locomotive  firemen:  the  injury  was  in  the  hands  of  a  re- 

Defective   cowcatcher   or  pilot.  —  In  ceiver,  and  under  his  entire   control. 

Indianapolis  Sl  St.  Louis  R.  R.  Co.  v.  and  he  has  conveyed  the  road  to  pnr- 

EsTBS,  96   111.  471  (1880),  fireman  on  chasers  subject  to  all  liabilities  incurred 

defendant's  locomotive  injured  by  a  by  the  receiver  in  operating  the  road.'* 

defective  pilot  or  cowcatcher,  judgment  It  seems  that  if  a  receiver  is  liable  for 

of   Appellate    Court    for    the    Fourth  a  personal  injury  arising  from  the  neg- 

District,  affirming  judgment  for  plain-  ligent  management  of  the  road,  the 

tiff  in   the  Circuit  Court  of  St.  Clair  party  injured,    or  his  representative. 

couniy  for  $3,000,  was  affirmed.     Re-  must  first  sue  at  law  and  settle  the 

hearing  denied.  question  of  the  receiver's  liability,  and 

Fireman  killed  —  Derailment  —  Action  the  amount  of  damages,  and  then  file 

aj^ainst receiver—  Practice. — InBROWN.  a   bill   in  equity  against  the  grantee 

Adm'r  v.  Wabash  R'y  Co  .  96  III.  297  company.    So  stated  in  the  syllabus  to 

(1880),   it  was   held  that  "a  court  of  the  official  report.     Fireman,  in  employ 

equity  has  no  juiisdiction  of  a  suit  in-  of  the  receiver  of  the  railroad,  killed 
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**  The  only  ground  of  reversal  urged  in  this  court  is  the  giving  of 
the  following  instruction  on  behalf  of  plaintiff  below: 

"  '  3.  The  jury  are  instructed,  as  a  matter  of  law,  that  a  railway 
company  owes  the  duty  to  its  employees  to  do  all  that  humap  care, 
vigilance  and  foresight  can  do,  consistently  with  the  practical  opera- 
tion of  its  road,  in  providing  a  safe  roady  roadbed,  track,  ties  and 
rail,  and  to  keep  the  same  in  repair;  and  if  you  believe,  from  the 
evidence,  that  the  plaintiff  while  exercising  reasonable  care  in  the 
performance  of  his  duty  for  the  defendant,  and  without  any  notice 
of  any  defects,  received  an  injury  resulting  from  the  negligence  of 
the  defendant  in  either  of  the  above  particulars,  you  will  find  for 
the  plaintiff  and  assess  his  damages,  providing  you  also  believe, 
from  the  evidence,  that  the  conductor  in  charge  of  the  train  upon 
which  the  plaintiff  was  performing  his  duty,  received  no  notice  of 
any  defects  before  the  happening  of  the  injury.' 

"  This  instruction  was  evidently  written  without  proper  regard 
to  the  different  degrees  of  care  imposed  by  the  law  upon  railroad 
companies  as  to  employees  and  passengers.  As  to  the  former  the 
general  rule  is,  it  must  exercise  all  reasonable  care  and  diligence  to- 
place  its  roadbed,  track  and  structures  in  a  safe  condition,  and 
keep  them  so;  while  as  to  the  latter  it  is  held  to  the  highest  degree 
of  care  in  that  regard,  i  Shearm.  &  Redf.  Negl.,  §  189.  It  is  true, 
language  used  in  some  of  the  opinions  of  this  court  seems  to  ignore 
this  distinction,  particularly  in  the  case  of  Toledo,  Peoria  &  Warsaw 
R*y  Co.  V,  Conroy,  68  111.  560  (i).  That  was  an  action  to  recover 
for  the  death  of  an  engineer,  alleged  to  have  resulted  from  a  defec- 
tive bridge,  and  Breesb,  Ch.  J.,  referring  to  prior  decisions  of  the 
court,  said:  '  The  result  of  which  ruling  is,  not  to  hold  these  com- 
panies as  insurers  that  their  road  and  appurtenances  and  instrumen- 
talities are  safe  and  in  good  condition,  but  they  must  do  all  that 
human  care  and  vigilance  and  foresight  can  reasonably  do,  con- 
sistent  with  the  modes  of  conveyance  and  the  practical  operation  of 
the  road,  to  put  them  in  that  condition  and  keep  them  so.'  This 
instruction  does  not,  however,  conform  even  to  that  language,  but 
says,  unqualifiedly,  that  the  company  owes  the  duty  to  its  employees 
to  do  all  that  human  care,  vigilance  and  foresight  can  do,  con- 
sistently with  the  practical  operation  of  its  road,  in  providing,  etc., 
omitting  the  word  *  reasonably y*  used  above.     *    ♦    * 

••  We  think,  however,  the  language  above  quoted  from  the  Conroy 
case,  was  inadvertently  used,  as  applied  to  the  case  of  an  employee, 

in  derailment  of  train,  caused  by  al-        i.  See  the  Conroy  case,  page  356^ 
leged  negligence  of  receiver  in  failing    ante. 
to  keep  fence  in  repair. 
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and  should  be  overruled.  *  *  *  It  was  said  in  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Lonergan,  xi8  III.  48  (i):  '  It  is  also  a  well-settled 
proposition  in  this  and  the  courts  of  other  States,  that  a  railroad 
compai^  is  not  bound  to  furnish  absolutely  safe  machineryr  for  its 
employees.  The  law  imposes  upon  the  company  the  obligation  to 
use  reasonable  and  ordinary  care  and  diligence  in  providing  suitable 
and  safe  machinery,  tracks  and  switches,  engines,  etc.,  for  the  use 
of  those  engaged  in  its  service.'  Keeping  in  mind  that  in  deter- 
mining  what  is  reasonable  care  in  a  ^iven  case,  the  nature  of  the 
employment,  the  machinery  and  appliances  used,  and  the  danger  to 
which  the  employee  is  exposed,  are  always  to  be  considered,  the 
rule  thus  announced  is  a  just  one,  and  easy  of  application.  We  are, 
therefore,  of  the  opinion  that  the  giving  of  said  instruction  was 
error."  ♦  *  *  [It  was  held,  however,  after  discussion  of  the 
facts,  that  such  error  did  not  work  a  reversal  of  the  judgment  below.] 

CHICAGO  AND  NORTHWESTERN  RAILROAD 
COMPANY  V.  MORANDA,  Adm'x. 

Supreme  Courts  Illinois^  September  Term^  i^9' 

[Reported  in  93  III.  302.] 

FOREMAN  OF  TRACK  REPAIRERS  STRUCK  BY  PIECE  OF  COAL 
THROWN  FROM  ENGINE  —  DEATH  STATUTE  —  DAMAGES  —  EVI- 
DENCE  —  ERROR.  —  In  an  action  under  the  statute,  by  the  administra- 
trix of  tlie  estate  of  a  deceased  person  to  recover  damages  for  the  death  of 
plaintiff's  husband,  who  was  the  foreman  of  a  party  of  track  repairers  in 
the  employ  of  defendant  railway  company,  caused  by  being  struclc  by  a 
large  lump  of  coal  carelessly  cast  by  the  fireman  from  the  tender  to  the 
locomotive  of  a  train  which  rapidly  passed  the  gang  of  laborers  while  at 
work  on  the  track,  it  was  error  to  admit  evidence  that  plaintiff  and  the  next 
of  kin  had  no  other  means  of  support  than  that  furnished  by  the  earnings 
of  deceased,  the  damages  in  such  case  being  limited  to  compensation  for 
pecuniary  loss  suffered  by  the  widow  and  next  of  kin,  and  for  such  error 
judgment  for  plaintiff  was  reversed  {2), 

I.  In  Chicago,  Rock  Island  &  Pa-  2.  On  a  subsequent  trial  in  the  Cir- 

ciFic  R.  R.  Co.  cr.  LoNERGAN.  ii8  111.  41  cuit  Court  of  Cook  county  plaintiff  re- 

<i886),  brakeman  coupling  cars  caught  covered  judgment  which  was  aflSrmed 

in  defective  appliance  on  track  and  run  by  the  Appellate  Court  for  the  First 

over  by  a  car  which  crushed  his  arm.  District,  but  on  appeal  to  the  Supreme 

judgment  of  the  Appellate  Court  for  Court  judgment  was  reversed  for  eno- 

the  Second   District,  affirming    judg-  neons  instruction  on  the  fellow-servanc 

ment  for  plaintiff  in  the  Circuit  Court  rule  and  admission  of  certain  evidence. 

of  Peoria  county,  was  reversed  for  mis-  See  Chicago  &  N.  W.  R'y  Co.  v.  Mo* 

leading  instructions  as  to  character  of  randa,  Adm*x,  io8  III.  576  (1884). 
Appliances  required,  etc. 


MASTER  AND  SERVANT.  3G3 

FELLOW-SERVANTS  — FORMER   DECISIONS— RULE   DISAPPROVED. 

—  la  Chicago  &  Alton  R.  R.  Co.  v.  Murphy,  53  III.  336,  it  is  SAid:  '*  When 
the  ordinary  duties  and  occupations  of  the  servants  of  a  common  master  are 
such  that  one  is  necessarily  exposed  to  hazard  by  the  carelessness  of 
another,  they  must  be  *  *  *  regarded  as  fellow-servants/*  within  the 
meaning  of  the  rule  exempting  the  master  from  liability  in  cases  of  this 
character;  and  this  language  seems  to  have  been  referred  to  with  approba 
tion  in  Valtez  v.  Ohio  &  Mississippi  R'y  Co.,  85  III.  500;  but  the  same  is 
here  regarded  as  laying  down  the  rule  as  to  fellow-servants  too  broadly 
and  is  disapproved. 

YElA.O^-SE.KWh.^lSi-^  RESPONDEAT  S C/PER /OR  —  LIABILITY  OF 
MASTER.  —  A  master  is  not  liable  to  a  servant  injured  through  the  negli- 
gence o^  a  fellow-servant,  but  if  such  servants  do  not  come  under  the  rela- 
tion of  fellow-servants  within  the  rule  respondeat  superior^  the  master  is 
liable. 

FELLOW-SERVANTS- WHAT  MUST  BE  SHOWN  UNDER  THE  RULE 

—  To  constitute  servants  of  the  common  master,  **  fellow-servants  "  within 
the  rule  respondeat  superior^  it  must  be  shown  that  they  were  either  strictly 
co-operating  in  the  particular  work  at  the  time  of  the  injury,  or  were  usually 
consociated  in  their  ordinary  duties  (i). 

HESPONDEA  T  SUPERIOR  —  FELLOW-SERVANT  —  DISCUSSION  OF 
RULE.  —  An  exhaustive  discussion  of  the  rule  respondeat  superior^  and  the 
dcoirine  of  fellow-servant,  appears  in  the  opinion,  with  citation  of  numerous 
authorities. 

TRACK  REPAIRER  AND  FIREMAN  NOT  FELLOW-SERVANTS.  —  Where 
'  a  track  repairer  was  struck  and  fatally  injured  by  a  piece  of  coal  carelessly 
thrown  by  the  fireman  of  a  locomotive  from  a  passing  train,  the  railway 
company  was  liable  in  damages  to  his  personal  representative;  and  in  such 
case  the  track  repairer  and  the  fireman,  both  in  the  employ  of  the  same 
master,  were  not  fellow-servants  within  the  rule  discussed  (2). 

I.  On  a  subsequent  appeal  in  the  servants  together  or  into  such  personal 

MoiLANDA  case,  108  111.  576,  judgment  relations  that  they  can  exercise  an  in- 

for  plaintiff  was  reversed  for  erroneous  fluence  upon  each  other  promotive  of 

instruction  that  the  plaintiff's  intestate,  proper    caution    in    respect    to    their 

a  track  repairer,  and  the  fireman  of  a  mutual  safety,  but  it  is  essential  that 

locomotive,   were  not  fellow-servants  they  shall  be,  at  the  time  of  the  injury, 

within  the  rule  exempting  the  common  directly  cooperating  with  each  other  in 

master  from  liability,  it  being  held  a  the  particular  business  in  hand,  or  that 

question  of  fact  for  the  jury  to  deter-  their  usual  duties  shall  bring  them  Into 

mine  from  the  evidence.    The  Supreme  habitual  consociation,  so  that  they  may 

Court  said:    '*  In  the  former  opinion  exercise  an  influence  upon  each  other 

in  this  case  we  held  that  in  order  to  promotive  of  proper  caution,"  and  the 

constitute  servants  of  the  same  master  court  adhered  to  that  ruling. 
*  fellow-servants,'  within  the  rule  re- 

jpomUat  superior^  it  is  not  enough  they  2.  On  this  point,  however,  the  Sn- 
are engaged  in  doing  parts  of  some  preme  Court  in  a  subsequent  decision, 
work,  or  in  the  promotion  of  some  en-  in  the  Moranda  case,  108  111.  576,  re- 
terprise  carried  on  by  the  master,  not  ferring  to  the  former  decision  (the  case 
cequiring co-operation  nor  bringing  the  at  bar)  said:    ''Although,  as  the  law 
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Appeal  from  judgment  for  plaintiff  for  $4,000  in  the  Circuit 
Court  of  Lee  county.  The  case  is  stated  in  the  opinion.  Judg- 
ment reversed. 

B.  C.  Cook,  for  appellant. 

A.  K.  Trusdell  and  J.  D.  Crabtree,  for  appellee. 

Dickey^  J.  —  John  Moranda  was  the  foreman  of  a  party  of 
track  repairers,  whose  duty  it  was  to  repair  and  keep  in  order  a 
section  of  the  railroad  track  of  appellant,  and  to  be  upon  the 
track  and  see  that  it  was  kept  in  order  for  the  running  of  trains. 
The  hypothesis  on  which  it  is  sought  to  sustain  the  recover}'  in 
the  Circuit  Court  in  this  case  is,  that  while  Moranda  was  so 
engaged  in  this  duty  an  express  train  passed  by  at  the  rate  of 
some  thirty  to  thirty-five  miles  an  hour;  that  on  the  approach  of 
the  train  to  the  place  where  Moranda  and  his  party  were  at  work 
on  the  track  they  stepped  aside  to  avoid  the  passing  train,  he 
standing  some  five  or  six  feet  from  the  nearest  rail  of  the  track; 
and  that  as  the  train  passed,  a  large  lump  of  coal  was  carelessly 
cast  by  the  fireman  from  the  tender  attached  to  the  locomotive, 
which  struck  Moranda  and  caused  his  death. 

This  is  an  action,  under  the  statute,  by  the  administratrix  of 
the  estate  of  deceased.  Appellant  pleaded  not  guilty.  A  trial 
by  jury  resulted  in  a  verdict  of  guilty,  and  an  assessment  of 
plaintiff's  damages  at  the  sum  of  $4,000,  and  after  overruling  a 
motion  for  a  new  trial,  the  court  rendered  judgment  upon  the 
verdict. 

then  was,  we   reviewed  questions  of  not  brinfif  them  into  habitaal  consocta- 

fact  as  well  as  of  law,  this  left  no  ques-  tion,  so  that  they  might  exercise  an 

lion  of  fact  to  be  passed  upon,  and  it  influence  upon  each  other  promotive  of 

was  not  intended  to  then  express  any  proper  caution.    As  a  hypothesis  pre- 

opinion  that  might  prejudice  a  future  senting    the  question    discussed,   the 

trial  upon  any  question  of  fact  involved  particulars  were  as  well  assumed  as  if 

in  the  case;  but  in  answer  to  a  point  actually  true  —  for  the  governing  rule, 

made  by  counsel  for  appellant,  and  to  not  the  sufficiency  of  the  proofs,  was 

eliminate  from    previous  decisions  a  the  thing  to  be  determined.     But  it  was 

rule  of  law  for  future  guidance,  we  as-  not  intended  to  be  asserted,  and  obvi- 

sumed,  as  a  hypothesis  sustained  by  ously  it  could  not  be  asserted,  as  a 

the  evidence  in  the  record,  that  at  the  universal    truth,  for  numerous   cases 

time  of  the  alleged  injury  the  intestate,  may  be    readily  conceived    in   which 

as  section  foreman  of  a  gang  of  track  there  would  be  either  direct  co-opera- 

repairers,  and  the  engineer  and  fireman  lion  or  habitual  consociation  between 

on  an  engine  drawing  one  of  appellant's  and  with   such   servants  in  a  single, 

trains,  were  not  directly  co-operating  continuous  work  or  enterprise,  and,  as 

with  each  other  in  their  respective  la-  a  particular  truth,  it  would  be  a  subject 

bors,  and  that  their  usual  duties  did  of  inquiry  upon  each  trial." 
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On  the  trial  the  plaintiff,  who  is  the  widow  of  deceased,  was 
permitted  to  prove  that  after  the  time  of  the  death  of  Moranda 
she  and  her  children  had  no  other  means  of  support,  save  that 
arising  from  his  daily  earnings.  The  utmost  that  can  lawfully 
be  recovered,  in  actions  of  this  kind,  is  compensation  for  pecu- 
niary loss  suffered  by  the  widow  and  next  of  kin.  It  was  entirely 
proper  to  show  the  amount  of  his  usual  earnings,  and  that  plain- 
tiff was  his  wife  in  life,  and  that  they  had  minor  children  whom 
he  was  by  ]aw  bound  to  support,  and  who  usually  shared  his 
income ;  but  it  was  wholly  immaterial  whether  such  next  of  kin 
had  or  had  not  other  pecuniary  resources  after  his  death.  Such 
evidence  was  held  incompetent  in  City  of  Chicago  v.  O'Brennan, 
65  III.  160,  and  in  Pitts.,  Ft.  W.  &  C.  R*y  Co.  v.  Powers,  74 

111.  343  (I). 

Where  the  next  of  kin  consists  of  collaterals,  or  persons 
whom  the  deceased  in  life  was  not  bound  by  law  to  support, 
unless  in  a  state  of  dependence,  it  may  be  proper  to  show  that 
in  his  life  they  were  supported  by  him.  The  question  is,  in  such 
case,  what  pecuniary  loss  has  been  suffered  by  the  next  of  kin. 
Their  poverty  after  the  death  can  shed  no  light  on  this  question. 
If  immediately  after  this  disaster  the  plaintiff  and  her  children 
had,  by  inheritance  from  other  sources,  become  at  once  wealthy, 
it  would  not  have  abated  one  cent  from  the  amount  of  their 
lawful  demand  in  this  case  (if  entitled  to  recover  at  all);  nor 
can  their  poverty  be  permitted  to  add  thereto. 

For  this  error  the  judgment  in  the  case  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

There  is,  however,  another  question  raised  by  counsel  for 
appellant  which  will  necessarily  arise  upon  another  trial,  and 
ought  therefore  to  be  decided  now. 

It  is  insisted  that  "  the  plaintiff's  intestate  and  the  persons 
running  the  locomotive  bore  such  relation  to  each  other  in  the 
service  of  appellant,  that  one  could  not  recover  of  the  common 

I.  In  Pittsburg,   Fort   Wayne    &  the  question  of  damages  as  to  plaintiff 

Chicago  R'y  Co.  v.  Powers,  74  III.  341  having  a  family  to  support,  as  the  evi. 

<i874),  railroad  employee  engaged  in  dence  must  be  confined  to  plaintiff's 

diichirtg  the  track  in  defendant's  yard  injaries,    capacity    for    business    and 

struck  by  engine  which  was  run  upon  probabilities  of  recovery  from  injuries. 

him  without  signal  or  warning,  judg-  (Citing  City  of  Chicago  v,  O'Brennan, 

ment  for  plaintiff  in  the  Superior  Court  65  111.  160.)    There  were  also  errors  in 

of  Cook  county  for  $3,500  was  reversed  certain  instructions, 
/or  erroneous  admission  of  evidence  on 
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employer  damages  caused  by  the  negligence  or  carelessness  of 
the  other." 

We  think  this  position  is  not  tenable.     In  Chicago  &  N.  W. 
R.  R.  Co.  V.  Swett,  45  111.  197,  14  Am-  Neg.  Cas.  358,  ante,  a 
case  in  which  the  fireman  was  killed  by  reason  of  the  negligence 
of  the  track  repairers,  it  was  held  that  the  doctrine  in  relation  to 
fellow-servants  did  not  forbid  the  action. 

In  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  111.  272,  the 
right  of  action  was  sustained  where  a  fireman  on  a  passing  train 
was  killed  by  a  "  mail  catcher  "  improvidently  placed  too  near 
the  track  by  other  servants  of  the  railroad  company.  In  that 
case  it  was  said  the  agents  charged  with  the  duty  of  properly 
locating  the  **  mail  catcher*'  had  no  possible  connection  with 
the  running  of  the  trains,  in  which  service  the  fireman  was 
engaged,  and  it  was  added:  "  The  duties  were  as  different  and 
as  distinct  as  those  of  a  conductor  and  of  a  track  repairer. 

In  Toledo,  W.  &  W.  R>  Co.  v.  O'Connor,  77  111.  391,  11 
Am.  Neg.  Cas.  430n,  the  plaintiff's  intestate  was,  as  in  this 
case,  a  track  repairer,  and  the  injury  was  caused  by  the  negligence 
of  another  servant  of  appellant,  engaged  at  the  time  in  running 
a  train  upon  the  track.  There,  the  fault  was  that  of  another 
servant  of  the  company  —  the  engineer  on  the  passing  train. 
Here,  the  alleged  fault  was  that  of  the  fireman.  It  is  not  per- 
ceived how  this  case  differs  from  that  in  principle.  It  was  there 
held  that  the  track  repairer  and  the  engineer  of  a  passing  train 
were  not  fellow-servants,  engaged  in  a  common  service,  so  as  to 
exempt  the  employer  from  liability  for  the  injury  of  the  one  by 
the  neglect  of  the  other  (i). 

Unless  we  are  to  overrule  these,  and  other  decisions  of  this 
court,  we  cannot  sustain  the  appellant  in  the  proposition  that 
this  action  is  barred  by  the  relation  of  these  servants  as  fellow^ 
servants. 

Counsel  for  appellant  presses  upon  our  attention  what  was  said 
by  this  court  in  the  case  of  Chicago  &  Alton  R.  R.  Co.  v. 
Murphy,  53  111.  336,  14  Am.  Neg.  Cas.  345,  ante.  In  that  case 
the  servant  injured  was  one  of  a  party  of  laborers  at  a  station, 
whose  ordinary  duties  were  to  examine  arriving  trains,  and  take 

I.  The  facts  in  the  Gregory  case,  58  necessary  herein.  Judgments  for  plain- 
Ill.  272,  and  the  O'Connor  case,  77  111.  tiff's  in   the  Gregory  and  O'Connoil 
391,  are  sufficiently  stated  in  the  case  cases  were  ajfirmud. 
at  bar  and  repetition  of  the  same  is  un- 
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out  for  repairs  any  cars  in  the  train  needing  the  same.  The 
injury  was  caused  by  the  negligence  of  the  engineer  operating 
the  switch  engine  used  at  the  station  for  that  purpose.  This 
court,  upon  the  facts  of  that  case,  held  that  the  servant  injured 
and  the  offending  engineer  "  were  strictly  fellow-servants  of  a 
common  master,  *  *  *  engaged  in  the  same  general  depart- 
ment, to-wit,  the  doing  of  the  needed  work  upon  the  depot 
grounds  for  the  purpose  of  dispatching  the  various  trains." 
And  it  was  there  said:  "  Under  these  circumstances  we  are 
wholly  unable  to  hold  *  *  *  that  deceased  and  the  engineer 
were  not  fellow-servants  in  such  a  sense  as  to  subject  them  to* 
the  well  established  rule  exempting  the  common  master  from 
liability  in  cases  of  this  character." 

After  having  thus  pronounced  the  judgment  of  the  court  upon 
the  question  arising  upon  the  facts  of  the  case,  the  learned  jus* 
tice  who  delivered  the  opinion  of  the  court  proceeds  to  comment 
upon  an  instruction  which  the  Circuit  Court  had  refused  to  give 
to  the  jury,  and  says,  in  that  connection :  "  When  the  ordinary 
duties  and  occupations  of  the  servants  of  a  common  master  are 
such  that  one  is  necessarily  exposed  to  hazard  by  the  carelessness- 
of  another,  they  must  be  *  *  *  regarded  as  fellow- servants, 
within  the  meaning  of  this  rule." 

Counsel  for  appellant,  seizing  upon  this  statement,  insists  that 
the  judgment  in  the  case  at  bar  must  be  reversed  on  that  ground,, 
or  the  rule  indicated  in  the  Murphy  case  in  53  111.  336,  supruy 
must  be  expressly  overruled. 

The  decision  of  that  case  was  undoubtedly  correct,  and  does 
not,  in  any  degree,  militate  against  the  views  we  have  of  this 
case ;  but  the  language  of  the  opinion  used  in  commenting  upon 
the  instruction  in  question  in  that  case,  was  plainly  too  broad, 
and  cannot  be  sustained  without  overruling  the  decisions  of  this 
court  in  very  many  cases.  In  fact,  in  that  very  opinion  it  is 
said:  "  It  is,  of  course,  not  easy  to  define  who  are  to  be  con-^ 
sidered  fellow-servants  with  such  accuracy  that  doubtful  cases 
will  not  occur."  As  applied  to  the  facts  of  that  case,  the  instruc- 
tion in  the  Murphy  case,  53  111.  336,  supra,  could  lead  to  no 
false  conclusion,  but  as  a  definition  of  what  shall  constitute  fellow- 
servants  in  this  class  of  cases,  the  language  is  plainly  faulty. 

If  the  law  of  this  State  be  properly  stated  in  that  instruction, 
then,  indeed,  no  action  will  lie  for  an  injury  in  any  case  where 
the  servant  injured  and  the  servant  at  fault  were,  at  the  time  of 
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the  injury,  each  engaged  in  the  ordinary  duties  of  his  service,  no 
matter  how  widely  removed  may  be  their  empl6yments  from 
each  other.  It  is  plain  that  if  the  injury  did  actually  occur  to 
one  while  in  his  ordinary  employment,  and  from  the  negligence 
of  the  other  while  he  was  in  his  ordinary  employment,  the  neg- 
ligent conduct  of  the  latter  must  necessarily  have  endangered 
the  safety  of  the  former.  If  the  law  be  properly  stated  in  that 
instruction,  we  ought  to  overrule  the  decisions  of  this  coui;^  in 
Chicago  &  Alton  R.  R.  Co.  v.  Shannon,  43  111.  338  (i),  and  in 
Chicago  &  N.  W.  R'y  Co.  v,  Swett,  45  111.  197,  supra,  and  in  III. 
Cent.  R.  Co.  v.  Welch,  52  111.  183,  supra,  and  in  Ryan  v.  Chicago 
•&  N.  W,  R.  Co.,  60  III.  U7  (2),  and  in  Toledo,  W.  &  W.  R.  Co. 
V.  O'Connor,  jj  111.  391,  supra,  and  in  other  like  cases.  In  all 
these  cases  both  the  plaintiff  and  the  man  by  whose  negligence  the 
injury  was  caused,  at  the  time  of  the  injury  **  were  in  the  employ- 
ment of  the  defendant,  and  their  ordinary  occupations  in  such 
service  bore  such  relation  to  each  other  that  the  careless  and 
negligent  conduct  of  the  servant  at  fault  endangered  the  safety 
of  the  plaintiff."  Otherwise  he  could  not  have  been,  in  such 
<:ase,  injured  in  fact,  and  yet  in  all  these  cases  it  was  held  the 
action  would  lie.  We  are  not  prepared  to  overrule  these  decisions 
or  depart  from  their  teachings,  and  are,  therefore,  upon  mature 
consideration,  compelled  to  disapprove  of  what  was  said  in  the 
Murphy  case  about  the  instruction  discussed  in  that  opinion, 
although  it  seems  afterwards  to  have  been  referred  to  with  appro- 
bation in  the  case  of  Valtez  v.  Ohio  &  Miss.  R'y  Co.,  85  III.  500, 
14  Am.  Neg.  Cas.  343,  ante. 

What  we  have  said  is  enough -to  dispose  of  this  case,  but  the 
able,  earnest  and  elaborate  argument  of  counsel  for  the  appellant 
seems  to  call  for  some  further  discussion.     Recognizing  that  his 

1.  In  Chicago  &  Alton  R.  R  Co.  v.  track,  judgment  for  defendant  in  the 
Shannon.  Adm'r,  43  III.  339  (1867),  Superior  Court  of  Cook  county  was 
"brakeman  killed  by  explosion  of  boiler  reversed  for  erroneous  instruction  as  to 
of  locomotive,  judgment  for  plaintiff  fellow-servant.  It  was  held  that  the 
in  the  Circuit  Court  of  McLean  county  employment  of  the  engine  driver,  and 
was  affirmed,  plaintiff  as  a  laborer  in  the  carpenter 

shop,  is  so  dissimilar  and  separate  from 

2.  In  Ryan  v.  Chicago  &  North-  each  oiher,  that  plaintiff  should  not  be 
WESTERN  R'y  Co..  60  111.  117  (1871),  held  responsible  for  the  negligence  of 
laborer  in  railroad's  carpenter  shop,  in  the  engineer;  in  such  a  case  the  rail- 
going  from  the  shop  to  his  home  after  road  company  should  be  held  liable  for 
day's  work  was  done,  struck  by  one  of  gross  negligence  of  the  servant  who 
defendant's  engines  while  crossing  the  caused  the  injury. 


MASTER  AND  SERVANT.  369 

position  is  not  in  accord  with  the  decisions  of  this  court  in  the 
cases  referred  to,  supra^  wherein  the  common  master  has  been 
held  liable  for  damage  done  to  one  employee,  by  the  negligence 
of  another  engaged  in  the  same  general  enterprise,  counsel  for 
appellant  presses  upon  our  attention  arguments  and  expressions 
of  opinion  found  in  our  own  reports  in  other  cases  where  the 
master  has  been  held  exempt,  which  may  seem  incompatible 
with  the  rulings  in  the  cases  where  the  master  has  been  held 
liable;  and  he  supports  his  position  by  quotations  from  cases  in 
English  and  American  courts,  which  are  certainly  directly  in  point. 

The  decisions  of  courts  of  other  States  and  the  modern  decis- 
ions of  the  English  courts,  though  entitled  to  great  consideration, 
are  not  binding  authority  in  this  State,  and  should  have  force 
here  only  in  so  far  as  the  reasons  upon  which  they  rest  may  be 
found  cogent  and  sound.  And  arguments  and  expressions  of 
opinion  found  in  our  own  reports,  where  they  conflict  with  the 
decisions  of  this  court,  must  always  yield  to  the  decisions. 

It  is  no  doubt  true  that  many  expressions  found  in  the  various 
opinions  on  this  subject  in  our  own  reports,  if  read  without 
reference  to  the  facts  under  discussion,  seem  to  be  incapable  of 
being  reconciled;  but  it  is  equally  true  that  a  careful  examina- 
tion of  the  facts  of  the  several  cases  in  our  reports,  and  an 
examination  of  the  judgments  pronounced  in  these  same  cases, 
will  show  remarkable  harmony  and  uniformity  in  the  decisions. 
Many  of  these  decisions  are  not  in  harmony  with  the  modern 
decisions  in  England,  nor  with  the  rulings  in  most  of  the  States 
in  this  country;  but  it  is  believed  they  are  founded  in  reason 
and  are  in  harmony  with  each  other. 

Redfield,  in  his  work  on  the  Law  of  Railways,  vol.  I,  §131, 
says:  ''It  seems  now  perfectly  well  settled  in  England,  and 
mostly  in  this  country,  that  a  servant  who  is  injured  by  the  neg* 
ligence  or  misconduct  of  his  fellow-servant,  can  maintain  no 
action  against  the  master  for  such  injury."  This  is  undoubtedly 
true,  but  the  courts  do  not  all  agree  as  to  what  is  necessary  to 
render  employees  of  the  same  master  '*  fellow-servants  "  within 
the  meaning  of  this  rule.  The  same  author  lays  down  what  may 
be  called  the  English  doctrine  on  this  question  to  be,  that  "  all 
the  servants  of  the  same  master  engaged  in  carrying  forward  the 
common  enterprise,  although  in  different  departments,  widely 
separated,  or  strictly  subordinated  to  others,  are  to  be  regarded 
Vol,  XIV  —  24 
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as  fellow-servants,  bound  by  the  terms  of  their  employment  to^ 
run  the  hazard  of  any  negligence  of  any  of  the  number,  so  far  as 
it  operates  to  their  detriment.**  In  other  words,  where  the 
general  object  to  be  accomplished  by  the  service  of  each  is  one 
and  the  same,  the  employer  the  same,  the  several  servants  deriv- 
ing authority  and  compensation  from  the  same  source,  all 
employees  and  agents,  from  the  highest  to  the  lowest,  are 
regarded  by  the  English  law  as  fellow-servants,  no  matter  how 
remote  from  each  other  they  may  usually  be  occupied,  or  how 
distinct  in  character  and  nature  may  be  their  respective  duties- 
and  employments.  It  is  also  true  that  this  is  the  rule  approved 
by  the  courts  of  last  resort  in  most  of  the  States  in  this  country. 
We  speak  of  this  for  convenience  as  the  English  rule,  but  in 
truth,  its  boundaries,  as  stated  by  Redfield,  were  first  defined, 
in  substance,  by  Ch.  J.  Shaw,  in  the  case  of  Fsirwell  v.  Boston 
&  Worcester  R.  R.  Co.,  4  Mete,  (Mass.)  49.  And  that  case  has 
very  generally,  and  not  improperly,  been  regarded,  both  in  Eng- 
land and  America,  as  the  leading  case  in  support  of  what  we  call 
the  English  rule.  In  this  State  this  doctrine  of  exemption  of 
the  master  has  never  been  carried  so  far. 

In  several  of  the  States  this  rule  is  subjected  to  limitations 
and  is  not  carried  to  so  great  an  extent.  In  this  court,  and  in 
the  courts  of  last  resort  in  other  States,  the  master  has  been  held 
liable  where  the  servant  injured  was  in  a  subordinate  position 
and  the  offending  servant  stood  to  the  other  as  the  representative 
of  the  master,  and  in  other  cases  where  the  servants  in  question 
had  no  connection  with  each  other  in  their  service  other  than 
that  of  having  a  common  master  and  of  being  engaged  in  a  com- 
mon enterprise. 

The  courts  which  maintain  the  English  rule  are  not  harmoni- 
ous in  their  reasons  for  its  support,  and  the  courts  wherein  the 
rule  is  qualified  by  limitations  do  not  ag^ee,  in  all  respects,  as  to> 
the  limitations  to  be  placed  upon  the  rule,  nor  do  they  agree 
entirely  as  to  principles  on  which  the  rule  is  founded  or  by  which 
the  limitation  should  be  controlled. 

The  exemption  of  the  master  from  liability,  in  case  of  an  injury 
of  one  of  his  servants  by  the  neglect  of  another,  is  a  rule  com- 
paratively new.  Our  attention  has  not  been  called  to  any  men- 
tion of  such  a  rule,  or  any  allusion  to  it  made  in  any  reported 
case  or  by  any  law  writer,  until  it  was  asserted  in  the  case  of 
Priestley  v.  Fowler,  3  Mees.  &  Welsh,  i,  which  arose  in  the  Court 
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of  Exchequer,  in  the  year  1837  (i).  It  was  there  said  that  no 
precedent  could  be  found  for  an  action  by  a  servant  against  his 
master  for  damages  caused  by  the  neglect  of  his  fellow-servant» 
In  the  7th  edition  of  Story  on  Agency,  §  iS3d,  it  is  said  that 
this  question  "  has  not  until  recently  become  a  subject  of  judicial 
examination."  The  history  of  this  doctrine  is  given  in  that 
work,  in  that  and  other  sections  immediately  succeeding  that, 
and  in  the  copious  notes  thereto  found  in  that  edition. 

The  rule  of  exemption  of  the  master  in  such  cases  is  very 
generally  placed  upon  the  ground  of  public  policy,  that  is,  upon 
what  is  thought  best  for  the  well  being  of  society.  In  the  very 
first  case  where  the  question  arose,  Priestley  v.  Fowler,  supra,  the 
decision  is  placed  squarely  on  that  ground.  The  second  case  on 
this  subject,  of  which  we  have  any  account,  is  that  of  Murray 
V,  South  Carolina  R.  R.  Co.,  i  McMuUen,  385,  decided  in  Feb- 
ruary, 1 84 1.  The  case  of  Priestley  v.  Fowler,  supra,  evidently  was 
then  unknown  to  that  court,  for  it  is  there  said  no  precedent 
upon  the  subject  can  be  found.  The  master  was  there  held 
exempt  from  liability  —  by  a  divided  court.  The  judges  con- 
curring in  the  judgment  did  not  rest  their  judgment  upon  the 

I.  In  Priestley  v.  Fowler,  3  Mees.  &  quence  of  the  neglect  of  which  duties, 
W.  I  (Exch.,  1837),  a  declaration  in  the  van  gave  way  and  broke  down,  and 
case  stated  that  the  plaintiff  was  a  ser-  the  plaintiff  was  thrown  to  the  ground, 
vant  of  the  defendant  in  his  trade  of  a  and  his  thigh  fractured.  Ileld^  on  mo- 
butcher;  that  the  defendant  had  desired  tion  in  arrest  of  j  udgmen  t,  after  verdict 
and  directed  the  plaintiff,  so  being  his  for  the  plaintiff,  first,  that  it  was  suffi- 
servant,  to  go  with  and  take  certain  ciently  to  be  collected  from  the  declara- 
goods  of  the  defendant  in  a  certain  van  tion  that  the  defendant  directed  the 
of  the  defendant  then  used  by  him,  and  plaintiff  to  go  in  the  van;  but,  secondly, 
conducted  by  another  of  his  servants,  that,  even  in  that  case,  the  action  was 
in  carrying  goods  for  hire  upon  a  cer-  not  maintainable. 
tain  journey;  that  the  plaintiff,  in  pur-  In  Priestley  v.  Fowler,  supra.  Lord 
snance  of  such  desire  and  direction,  Abinger,  C.  B.,  in  delivering  the  opin- 
accordingly  commenced  and  was  pro-  ion,  said:  **  It  is  admitted  that  there 
ceeding,  and  being  carried  and  con-  is  no  precedent  for  the  present  action 
veyed  by  the  said  van,  with  the  said  by  a  servant  against  a  master;  "  and 
^oods;  and  it  became  the  defendant's  then  proceeded  to  discuss  the  extent  to 
doty  to  use  proper  care  that  the  van  which  the  principle  of  liability  of  a 
should  be  in  a  proper  state  of  repair,  master  to  his  servant  would  go,  were 
and  should  not  be  overloaded,  and  that  it  applied  to  the  present  case.  '*  The 
the  plaintiff  should  be  safely  and  se-  mere  relation  of  the  master  and  the 
corely  carried  thereby;  nevertheless  servant  never  can  imply  an  obligation 
that  the  defendant  did  not  use  proper  on  the  part  of  the  master  to  take  more 
care  that  the  van  should  not  be  over-  care  of  the  servant  than  he  may  rea- 
loaded,  or  that  the  plaintiff  should  be  sonably  be  expected  to  do  of  himself." 
safely  and  securely  carried;  in  conse- 
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same  ground.  What  seems  the  ablest  argument  in  favor  of 
the  judgment  in  that  case,  was  made  by  Blanding,  J.  He  says: 
**  No  man  shall  be  liable  for  another's  act  except  he  has  com- 
manded it  or  has  agreed  to  be  so  liable,  or  where  such  liability 
has  been  imposed  on  him  by  law,  from  principles  of  policy  or 
for  the  public  security."  p.  391.  And  again:  "  If  this  (the 
public  security)  will  be  best  promoted  by  making  each  person 
engaged  in  running  the  train  risk  all  the  injuries  he  may  receive, 
without  resort  to  his  employer,  then  he  should  be  excluded 
from  such  resort/* 

In  Cooley  on  Torts,  541,  it  is  said,  "  the  rule  is  one  of  general 
public  policy;"  and  again,  that  "  in  many  employments  the 
public  are  compelled  to  rely  upon  the  caution  and  diligence  of 
servants  as  the  chief  protection  against  accidents  which  may 
prove  disastrous  to  life  or  limb/'  This  is  the  current  of  the 
authorities,  and  we  think  the  true  ground  upon  which  the  pro- 
priety of  the  exemption  of  the  master  in  any  such  case  can  be 
sustained.  The  history  of  this  doctrine  of  exemption  of  the 
master,  as  well  as  the  best  reasoning  of  the  cases,  shows  that 
what  we  have  spoken  of  as  a  rule  (exempting  the  master  in  cer- 
tain cases),  is  in  fact  but  an  exception  or  qualification  of  the 
ancient  general  rule  of  the  common  law,  respondeat  superior^ 
which,  prior  to  the  case  of  Priestley  v.  Fowler,  supra^  was  laid 
down  without  qualification  by  all  courts  and  common  law  writers. 

In  Comyn's  Digest  (title  "  Master  and  Servant,"  K),  it  is  said: 
^'A  master  is  liable  for  every  act  of  his  servant  done  by  him  in 
the  course  of  his  employment,'*  (referring  to  2  T.  R.  154^  where 
the  rule  is  there  stated  in  these  very  words). 

In  Viner's  Abridgement  ('*  Master  and  Servant,"  B.  9),  it  Is 
said:  ''  If  my  servant  doth  anything  prejudicial  to  another,  it 
shall  bind  me,  «  *  -»  being  about  my  business."  Thus  the 
law  was  formulated  by  Ch.  J.  Holt  in  TuberviUe  v.  Stamp,  Comb. 
R.  459.  In  the  syllabus  of  McManus  v.  Cricket,  i  East,  107, 
the  law  is  formulated  in  the  words:  "A  master  is  liable  to 
answer  for  damage  arising  to  another  from  the  negligence  or 
unskilfulness  of  his  servant  acting  in  his  employment." 

Blackstone,  in  his  Commentaries,  says:  "  If  a  servant  by  his 
negligence  does  damage  to  a  stranger,  the  master  shall  be 
answerable  for  his  neglect/'  i  B.  Com.  431.  Paley,  in  his 
work  on  Agencies,  published  in  181 1,  says:  *'  By  the  employ- 
ment of  an  agent  the  employer  becomes  civilly  responsible  for 
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his  care  and  diligence  to  those  who  make  use  of  him  in  his  busi* 
ness,"  Paley  on  Agency,  294.  And  again  (295),  "  A  master  is 
responsible  for  the  negligence  of  his  servant  in  the  prosecution 
of  his  service,"  and  the  language  of  Ch.  J.  Holt  is  quoted,  where 
he  says,  **  Where  a  trust  is  put  in  one  person,  and  another,  whose 
interest  is  entrusted  to  him,  is  damnified  by  the  negligence  of 
such  as  that  person  employs  in  the  discharge  of  that  trust,  he 
shall  answer  for  it  to  the  party  damnified. "  12  Mod.  490.  Story, 
in  the  first  edition  of  his  work  on  Agency,  published  in  1839, 
says:  "  The  master  is  always  liable  to  third  persons  for  *  *  * 
negligence  *  *  *  of  his  servants  in  all  cases  vfx^xn  the  scope 
of  his  employment. ' ' 

No  limitation  of  this  rule  was  ever  any^^'here  suggested  until 
this  question  arose  of  the  liability  of  a  master  to  his  own  servant 
for  injury  by  the  neglect  of  another. 

In  support  of  the  English  rule,  it  has  since  been  suggested, 
inasmuch  as  Blackstone,  in  his  statement  of  the  rule  respondeat 
superior^  speaks  only  of  **  damage  to  ^stranger,'*  that  the  rule 
by  its  terms  does  not  embrace  the  case  of  damage  to  a  servant, 
or,  as  it  is  said  in  one  case,  "  this  presupposes  that  the  parties 
stand  to  each  other  in  the  relation  of  strangers  between  whom 
there  is  no  privity;  *'  and  then  assuming  that  there  is  a  privity 
of  some  sort  between  the  iniured  servant  and  some  one  else  in 
relation  to  the  act  causing  the  injury,  it  is  insisted  that  the  case 
of  an  injury  of  one  servant  by  the  fault  of  another  in  nowise 
comes  within  the  meaning  of  the  rule  as  formulated  by  Black- 
stone.  (Farwell  v.  Boston  &  Worcester  R.  R.  Co.,  4  Mete.  49.) 
In  view  of  the  words  of  older  authorities,  supra^  this  reasoning 
seems  artificial  and  unsatisfactory.  It  is  hardly  to  be  supposed 
that  Blackstone  intended,  by  the  introduction  of  the  word 
^'  stranger,"  to  state  or  lay  down  a  limitation  upon  the  rule 
respondeat  superior,  as  before  that  formulated  in  Comyn's  Dig.,  2 
Term  R.  154,  Viner's  Abr.,  i  East,  107,  or  as  expressed  long 
before  in  Tuberville  v.  Stamp,  Comb.  R.  459,  or  to  qualify  the 
same  in  any  way  whatever.  If  Blackstone  had  attached  to  the 
word  "stranger,"  as  used  in  that  sentence,  any  special  signifi- 
cance, it  seems  he  would  have  given  some  explanation  as  to 
whom  we  should  in  that  connection  regard  as  strangers  —  some 
commentary  on  the  departure  from  the  language  of  the  fathers 
in  the  common  law.  It  is  not  to  be  believed  that  Paley  or  Story, 
who  formulated  the  rule  after  Blackstone's  day,  intended  to  state 
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the  rule  more  broadly  than  was  their  understanding  of  the  mean- 
ing Blackstone  intended  to  convey  by  the  words  used  by  him. 
It  seems  almost  certain  that  had  Paley  or  Story  understood 
Blackstone  as  stating  the  rule  of  respondeat  superior  in  a  more 
limited  sense  than  that  of  the  earlier  authorities,  neither  of  them 
would  have  used  the  broad  language  of  the  older  authorities 
without  some  comment  on  the  language  of  Blackstone,  and  with 
out  assigning  some  reason  for  diflering  from  a  writer  of  such 
great  authority.  It  seems  more  reasonable  to  infer,  as  we  do, 
that  Blackstone  used  the  word  stranger  in  the  broad  sense  — 
meaning  the  same  as  if  he  had  said,  "  damage  to  another," 
instead  of  **  damage  to  a  stranger."  Kent  so  understood  —  for 
when  he  wrote  in  1827,  he  said  of  a  master,  **  He  is  said  to  be 
liable,  if  the  injury  proceeds  from  the  negligence  or  want  of 
skill  in  the  servant." 

We  are  brought  to  the  conclusion  that  the  general  rule  of 
respondeat  superior^  in  its  application  to  all  cases  arising  before 
1837,  ^^s  applicable  to  all  third  persons  falling  within  the  true 
reason  of  the  rule,  and  that  the  doctrine  of  the  exemption  of  the 
master,  in  case  of  an  injury  of  one  fellow-servant  by  the  fault  of 
another,  is  really  an  exception  to  the  rule. 

If  this  be  so,  to  determine  what  cases  fall  within  the  rule,  and 
what  cases  do  not  fall  within  the  rule,  it  seems  to  be  wise  to 
consider  carefully  the  reasons  on  which  the  rule  itself  rests,  and 
then  to  place  such  cases,  and  such  cases  only,  on  the  list  of 
exceptions  as  are  not  within  the  reasons  on  which  the  rule  is 
founded. 

The  common-law  rule  — whereby  the  master  is  made  to  answer 
for  damage  done  to  others  by  the  neglect  of  his  servant  —  is 
plainly  unjust,  when  applied  to  a  case  where  the  master  has  with 
due  care  employed  a  competent  and  careful  servant,  and  is  him- 
self guilty  of  no  wrong.  As  a  mere  matter  of  strict  justice  a 
man  who  has  himself  done  no  wrong  ought  not,  as  a  mere  matter 
of  justice,  to  be  compelled  to  answer  for  the  negligence  of 
another. 

The  general  rule,  however,  respondeat  superior^  although  unjust 
as  applied  to  the  master  in  such  cases  as  already  shown,  is  as  old 
as  the  common  law,  and  is  no  doubt  founded  in  wisdom.  This 
rule,  like  many  others,  rests  upon  considerations  of  policy,  upon 
the  ground  that  the  well-being  of  society  is  best  promoted  in 
that  way.     "  In  no  other  way  could  there  be  any  safety  to  third 
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persons  dealing  with  principals  through  agents."  (Story  on 
Agency,  §  452.)  Cooley  says,  "  the  well-being  of  society  is 
•best  subserved  thereby."  Ch.  J.  Shaw  says,  the  rule  respondeat 
superior  "  is  adopted  from  general  considerations  of  policy  as 
security."  Farwell  v.  Boston  &  Worcester  R.  R.  Co.,  4  Mete. 
>(Mass.)49.  -^i^d  ag^in,  in  the  same  case,  "  the  rule  is  founded 
on  the  expediency  of  throwing  the  risk  upon  those  who  can  best 
guard  against  it." 

If  this  be  so  the  liability  of  the  master  must  turn  upon  the 
proper  consideration,  in  each  class  of  cases,  of  what  ruling  will 
in  fact  throw  the  risk  upon  those  who  can  best  guard  against  it, 
-of  what  is  demanded  to  promote  in  the  highest  degree  the  well- 
^eing  of  society.  The  best  interests  of  society  demand  that  all 
business  should  at  all  times  be  so  conducted  that  the  least  pos 
sible  harm,  shall  be  caused  thereby;  that  all  servants,  and 
especially  all  servants  controlling  dangerous  instrumentalities, 
-shall  constantly  use  due  care.  The  position  that  the  well-being 
of  society  in  early  days  demanded  in  such  cases  the  rule 
respondeat  superior^  was  sustained  upon  the  view  then  taken  of 
the  usual  subordination  of  servants  to  the  will  of  the  master,  and 
the  usual  devotion  of  the  servant  to  the  interests  of  the  master. 
It  seems  to  have  been  wisely  thought  that  it  would  induce  greater 
<aution  in  servants  to  avoid  injury  to  others,  if  servants  knew 
that  the  master  must  answer  for  such  injury;  and  also,  that  the 
responsibility  of  the  master  in  such  case  would  usually  incite  him 
to  greater  vigilance  in  promoting  the  desired  constant  caution  in 
his  servants.  Where  servants  are  habitually  consociated  in  their 
•daily  duties  (as  most  servants  were  at  an  earlier  day  in  England), 
they  may  well  be  supposed  to  have  an  influence  over  each  other, 
and  a  power  to  promote  in  each  other  caution,  by  their  counsel, 
exhortation  and  example,  at  least  equal  to  that  of  the  master,  and 
perhaps  greater.  In  such  case  the  well-being  of  society  does  not 
seem  to  demand  that  the  master  should  be  made  to  answer,  in 
cases  where  he  had  done  all  that  he  ought  to  do,  and  the  injury 
ivas  to  one  such  servant  and  from  the  negligence  of  another. 
The  vigilance  of  such  servants  in  such  case  may  well  be  supposed 
to  have  a  greater  stimulant  to  constant  exercise  if  each  one  knows 
that  neither  he  nor  his  comrades  can  have  any  redress  for  injury 
to  one  by  the  negligence  of  the  other.  But  where  servants  of 
a  common  master  are  not  consociated  in  the  discharge  of  their 
•duties  —  where  their  employment  does  not  require  co-operation^ 
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and  does  not  bring  them  together,  or  into  such  relations  that 
they  can  exercise  an  influence  upon  each  other  pronK>tive  of 
proper  caution  —  in  such  case,  the  reason  of  the  rule  holding  the 
master  responsible  for  damages  resulting  from  the  negligence  of 
one  of  his  servants  seems  reasonably  to  apply  with  as  great  force 
as  if  a  stranger  were  the  party  injured.  The  influence  of  one 
servant  upon  another  in  the  encouragement  of  caution  cannot 
be  relied  upon  in  such  case,  for  that  can  only  separate  where 
they  are  co-operating,  or  are  brought  together  by  their  usual 
duties,  or  where  there  is  habitual  consociation.  Then,  indeed, 
in  cases  where  they  cannot  be  supposed  to  have  in  their  power 
in  any  way  to  promote  caution  in  each  other,  the  well-being  of 
society,  if  it  is  to  have  any  such  security,  must  depend  entirely 
upon  the  vigilance  of  the  master  in  promoting  constant  caution 
in  each  of  his  servants,  and  upon  the  desire  of  servants  to  protect 
the  master  from  liability.  Hence  the  master  must  in  such  case 
be  held  responsible  for  the  neglect  of  his  servant. 

The  application  of  these  views,  it  is  believed,  will  render  it 
entirely  practicable  to  maintain  the  rule  adopted  by  this  court, 
recognizing  a  distinction  between  the  case  of  co-servants,  whose 
duties  are  entirely  distinct  from  each  other,  and  are  not  such  as 
to  imply  consociation  or  co-operation,  and  the  case  of  co-servants 
consociated  by  means  of  their  daily  duties,  or  co-operating  in 
the  same  department  of  duty  or  the  same  line  of  employment. 

The  line  of  argument,  briefly  stated,  is  this:  The  ancient 
common-law  rule  which  holds  a  master  (even  in  cases  where  he 
is  guilty  of  no  fault)  responsible  for  the  neglect  of  his  servant, 
where  a  third  person  suffers  damage  from  the  negligence  of  such 
servant,  rests  entirely  upon  considerations  of  its  practical  effect 
upon  society  —  upon  considerations  of  policy;  and  these  con- 
siderations of  policy  rest  upon  the  idea  that  the  subordination  of 
the  servant  to  the  will  of  the  master  and  his  devotion  to  the 
interests  of  the  master  give  him,  under  that  rule,  incentives  to 
caution  he  would  not  otherwise  have,  and  upon  the  idea  that  the 
rule  will  incite  the  master  to  greater  vigilance  in  the  selection  of 
prudent  servants,  and  to  greater  zeal  in  the  exercise  of  his  influ- 
ence over  his  servant  to  secure  the  exercise  of  care  in  all  cases. 
When  the  reason  of  the  rule  ceases,  the  application  of  the  rule 
ought  also  to  cease,  and  especially  is  this  true  of  a  rule  which 
rests  not  upon  its  own  justice,  but  solely  upon  considerations 
of  policy.     Where  servants  of   the  same  master  are  directly 
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co-operating  with  each  other  in  a  particular  business  at  the  time 
of  the  injury,  or  are,  by  their  usual  duties,  brought  into  habitual 
consociation,  it  may  well  be  supposed  that  they  have  the  power 
of  influencing  each  other  to  the  exercise  of  constant  caution  ia 
the  master's  work  (by  their  example,  advice  and  encouragement 
and  by  reporting  delinquencies  to  the  master)  in  as  great,  and  in 
most  cases  in  a  greater,  degree  than  the  master.  If,  then,  each 
such  servant  knows  that  neither  he  nor  his  fellow-servant,  if 
injured  by  the  other's  negligence,  can  have  redress  against  the 
master,  he  has  such  incentive  to  constant  care,  and  such  incentive 
to  the  exercise  of  his  influence  upon  his  fellow  to  incite  him  to 
constant  care,  that  the  well-being  of  society  in  such  case  does 
not  demand  that  the  master  be  made  to  answer.  The  same 
considerations  of  policy  which,  to  avoid  injuries  to  third  persons,, 
usually  demand  that  the  master  be  held  responsible,  seem  plainly 
not  to  demand  it  in  the  case  of  such  co«servants.  But  though 
servants  are  employed  by  the  same  master,  and  are  engaged  in 
doing  parts  of  some  great  work  carried  on  by  the  master,  still, 
unless  either  their  duties  are  such  that  they  usually  bring  about 
personal  association  between  such  servants,  or  unless  they  are 
actually  co-operating  at  the  time  of  the  injury  in  the  business  in 
hand,  or  in  the  same  line  of  employment,  they  have  generally  no 
power  to  incite  each  other  to  caution  by  counsel,  exhortation  or 
exaipple,  or  by  reporting  delinquencies  to  the  master,  and  the 
well-being  of  society  in  such  case  must  depend  upon  the  devotion 
of  the  servant  to  the  interests  of  the  master,  and  the  zeal  of  the 
master  to  promote  a  constant  exercise  of  due  care  by  his  servant ;. 
and  to  bring  these  instrumentalities  into  action  it  becomes  necesr 
sary  (as  in  the  case  of  an  injury  to  a  stranger)  to  adhere  to  the 
general  rule  that  the  master  must  answer  for  the  neglect  of  his 
servant,  and  this,  as  already  suggested,  because  the  facts  are 
such  that  society  cannot,  in  such  case,  avail  itself  of  the  mutual 
power  and  influence  of  one  servant  upon  another  for  want  of  the 
necessary  opportunity  for  its  exercise,  and  hence  must  depend 
for  inducements  to  caution  which  are  supposed  to  follow  the 
general  rule  of  the  master's  liability. 

An  examination  of  the  decisions  of  this  court  upon  this  ques* 
tion  wilt  show  that  the  judgments  are  all  in  full  and  strict  accord 
with  these  views,  and  it  is  believed  no  case  can  be  found  in  our 
own  reports,  where  the  common  master  has  been  held  exempt 
from  liability  for  injury  to  one  servant  by  the  neglect  of  another,. 
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where  it  does  not  appear  that  the  servants  were  either  strictly 
•co-operating  in  the  particular  work  they  were  about,  or  were 
usually  consociated  in  their  ordinary  duties. 

The  first  case  in  this  court  where  this  question  received  con- 
sideration was  that  of  Honner  z/.  111.  Cent.  R.  R.  Co.,  15  111. 
550  (i)  The  plaintiff  was  one  of  several  servants  of  appellee 
engaged  in  adjusting  a  turn-table,  when  he  was  injured  by  the 
others  so  engaged  with  him.  It  was  held  he  could  not  recover. 
Here,  they  were  strictly  co-operating  in  the  particular  work  they 
were  about. 

In  111.  Cent.  R.  R.  Co.  v.  Cox,  21  111.  23  (2),  the  servant 
injured  was  a  laborer  on  a  wood  train,  and  the  injury  was  the 
result  of  the  negligence  and  want  of  vigilance  On  the  part  of  the 
•engineer  and  conductor  running  the  train,  and  it  was  held  no 
recovery  could  be  had.  Here,  they  were  consociated  in  their 
ordinary  duties.     They  usually  worked  together. 

In  Chicago  &  Alton  R.  R.  Co.  v.  Keefe,  47  111.  108  (3),  the 
plaintiff  was  a  laborer  on  a  construction  train,  and  was  injured 
by  the  neglect  of  the  engineer  and  conductor  operating  the  train. 
It  was  held  the  action  would  not  lie.  Here,  they  usually  worked 
together. 

In  Chicago  &  Alton  R.  Co.  v.  Murphy,  53  111.  336,  supra,  the 
injury  was  to  one  of  a  "  repair  gang,"  working  at  a  station  or 
yard,  and  was  caused  by  the  negligence  of  the  engineer  of  a 
switch  engine  which  was  constantly  engaged  at  that  yard,  and  by 
which  cars  were  switched  for  repairs. 

In  Gartland  v.  Toledo,  W.  &  W.  R  y  Co.,  67  III.  498  (4),  the 

1.  The  HoNNBR  case,  15  111.  550,  is  orders  of  the  conductor  In  charge  of 
appended  as  a  note  to  III.  Cent.  R.  R.  such  train,  is  injured  in  consequence 
Co.  V,  Cox,  21  111.  23,  reported  in  this  of  the  moving  of  the  train  by  the  engi- 
volume  of  Am.  Neg.  Cas.,  post,  neer,  also  in  pursuance  of  the  order  of 

the  conductor,  but  without  giving  the 

2.  The  Cox  case,  21  111.  23,  is  re-  preliminary  signal,  as  required  by  the 
ported  in  ihis  volume  of  Am.  Nbg.  rules,  such  laborer  cannot  recover 
CAS.,post.  against  the  common  master  for  injuries 

resulting  from  the  carelessness  of  his 

3.  In  Chicago  &  Alton  R.  R.  Co.  engineer,  if  the  master  had  used  due 
V.  Kerfe,  47  111.  108  (1868),  judgment    diligence  in  his  selection." 

for  plaintiff  in  the  Circuit    Court    of 

Sangamon  county  was  reversed  it  being  4.  In  Gartland    r.  Toledo,  Wabash 

held  (as  per  syllabus  to  the  official  re-  &  Western  R*y  Co.,  67  111.  498  (1873), 

port)  that:    '*  Where  a  laborer  upon  a  minor  employee  engaged  with  other 

-construction  train,  at  work  under  the  employees  in  operating  heavy  cars  oa 
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injury  was  caused  by  the  negligence  of  servants  engaged  in 
moving  cars,  and  was  done  to  one  of  their  number  —  strictly  an 
associate. 

In  St.  Louis  &  S.  E.  R'y  Co.  v.  Britz,  72  III.  256  (i),  a  laborer 
on  a  construction  train  was  injured  by  the  negligence  of  the 
conductor  and  brakeman  of  the  same  train.  And  in  Col.»  Chic. 
■&  Ind.  Cent.  R.  Co.  v.  Troesch,  68  111.  545,  14  Am.  Neg.  Cas. 
352,  ante^  a  conductor  at  a  yard,  who  directed  and  assisted  in 
making  up  trains,  claimed  to  have  been  injured  by  the  fault  of 
the  switch  engine-driver  engaged  in  making  up  the  same  trains, 
and  they  were  held  fellow-servants. 

In  111.  Cent.  R.  Co.  v.  Keen,  72  111.  512,  14  Am.  Neg.  Cas. 
353»  ante,  the  servant  injured  was  a  brakeman,  and  the  fault  was 
that  of  the  engineer  on  the  same  train. 

In  Toledo,  W.  &  W.  R  y  Co.  v.  Durkin,  76  111.  395  (2),  a 
laborer,  or  shoveler,  on  a  gravel  train  was  injured  by  the  neglect 
of  the  engineer  on  the  same  train. 

In  Chicago  &  Alton  R.  Co.  v.  Rush,  84  111.  570  (3),  it  was  a 
brakeman,  who  was  alleged  to  be  injured  by  the  default  of  the 
engineer  operating  the  same  train. 

defendant's    track,  injured  by  being  neer  and  brakeman    and    conductor, 

fttruck  by  one  of  the  wheels. of  one  of  were  fellow-servancs. 
the  cars  whereby  his    right    leg  was 

broken  and  the  other  leg  severely  in-  2.  In  Toledo,  Wabash  &  Western 

jared,  judgment  on  demurrer  to  decla-  R'y  Co.  v,  Durkin,  Adm'x,  76  111.  395 

ration  was  o^rm^//.     *' Where  a  minor,  (1875),  plaintifif's  intestate,  returning, 

while  in  the  service  of  a  railway  com-  with  other  employees,  from  work  on  a 

pany,  under  an  express  contract,  re-  platform  car,  killed  in  collision  of  train 

ceives an  injury  through  the  negligence  with  animals  on  track,  judgment. for 

•of  a  co-employee  in  the  same  line  of  plaintiff  in  the  Circuit  Court  of  Madi- 

•duty,  the  company  will  not  be  liable  to  son  county  for  $3,000  was  reversed^  on 

him  for  such  injury.     By  entering  into  the  ground  that  the  injury  was  caused 

the  employment  he  takes  upon  himself  by  the  negligence  of  fellow-servants, 

the  natural  and  ordinary  risks  incident  a  risk  assumed  by  the  deceased  em- 

to  the  service  in  which  he  engaged,  ployee. 
among  which  is  the  carelessness  of  his 

fellow-servants."  3.  In  Chicago  &  Alton  R.  R.  Co. 

V.  Rush.  84  III.  570  (1877),  brakeman 

X.  In  St.  Louis  &  Southeastern  R'y  uncoupling  cars,  standing  on  flat  car 

Co.  V.  Britz,  73  III.  356  (1874),  judgment  and  thrown   off  same,   and  foot  run 

for   plaintiff  for  $250  in    the   Circuit  over,  judgment  for  plaintiff  in  the  Cir- 

Coart  of  St.  Clair  county  was  reversed^  cuit    Court  of    Madison    county   was 

it  being  held  that  a  laborer  on  a  con-  reversed^  on  the  ground  of  contributory 

sirnctton    train,    injured    in    collision  negligence, 
with  a  passenger  trlan,  and  the  engi- 
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And  in  Valtez  v.  Ohio  &  M.  R'y  Co.,  85  111.  500,  14  Am. 
Neg.  Cas.  343,  ante^  a  car-repairer,  at  a  station  or  yard,  was 
injured  by  the  negligence  of  the  engine-driver  of  the  switch 
engine  used  at  the  same  yard. 

It  is  insisted,  in  substance,  that  the  reasons  assigned  in  the 
support  of  these  decisions  are  such  that  they  should  govern  in 
this  case,  and  others  in  which  this  court  has  held  the  common 
employer  liable. 

Thus  it  was  said,  *'  There  are  certain  perils  incident  to  all 
employments,  and  which  both  parties  have  in  view  when  the 
engagement  is  made,"  *  *  *  and  "which  the  employer 
does  not  undertake  to  insure  against  "  (111.  Gent.  R.  Co.  v.  Hon- 
ner,  15  111.  552);  but  in  the  same  case  it  was  said,  **  I  would  be 
far  from  saying  that  there  may  not  be  cases  of  carelessness 
*  *  *  on  the  part  of  those  to  whom  the  corporation  may 
entrust  the  management  of  its  concerns,  producing  injury  to  the 
employees  of  the  company  for  which  it  would  be  liable." 

And  in  111.  Cent.  R.  Co.  v.  Cox,  21  111.  20,  supra^  it  was  said, 
•'It  is  right  and  proper  that  one  servant  should  not  recover 
against  the  common  master  for  the  carelessness  of  his  fellow- 
servant,"  etc. ;  but  the  reason  assigned  was,  "  it  is  important  ta 
all  concerned  that  each  servant  should  have  an  interest  in  seeing 
that  all  his  co-servants  do  their  duty;  "  and  it  is  plain  this  reason 
can  only  apply  in  cases  where  the  service  of  the  one  bears  such 
relation  to  the  other  that  such  servants  may  have  it  in  their 
power  to  exercise  an  influence  to  that  end. 

And  in  Gartland  v.  Toledo,  W.  &  W.  R'y  Co.,  67  111.  498, 
supra,  it  was  said,  "  by  so  entering  into  this  employment "  he 
"  took  upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  service  in  which  he  engaged,  among  which  was 
the  carelessness  of  his  fellow-servants." 

The  same  suggestion  that  the  employee,  by  his  contract  of  the 
services  undertakes  the  hazard  of  the  occasional  negligence  of 
fellow -servants  who  are  generally  careful,  and  that  the  employer 
does  not  warrant  against  such  hazard,  has  been  expressed  in 
Toledo,  W.  &  W.  R.  Co.  v.  Durkin,  76  111.  395,  supra,  and 
in  Valtez  v.  Ohio  &  M.  R'y  Co.,  85  111.  500,  supra,  and  perhaps  in 
other  cases.  But  it  must  be  remembered  that  this  contract  thus 
spoken  of  is  in  no  case  supposed  to  be  an  express  contract.  It 
is  an  implied  contract  to  which  reference  is  made,  and  it  must 
also  be  remembered  that  implied  promises  are  mere  fictions  of  the 
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law  whereby  one  is  supposed  to  undertake  to  perform  the  duties 
imposed  upon  him  by  law.  In  Kerr's  Action  at  Law,  3d  ed., 
by  Smith,  page  144,  it  is  said»  implied  contracts  arise  "  from  this 
general  implication  and  intendment  of  courts,  that  every  man 
hath  engaged  to  perform  what  his  duty  and  justice  require." 

Chief  Justice  Shaw,  in  discussing  the  question  whether  the 
common  master  of  fellow-servants  rests  upon  any  implied  prom- 
ise to  protect  one  against  the  negligence  of  the  other,  says:  "  In 
considering  rights  and  obligations  arising  out  of  particular  rela- 
tions, it  is  competent  for  courts  of  justice  to  regard  considerations 
of  policy  and  convenience,  and  to  draw  from  them  such  rules  as 
will,  in  their  practical  application,  best  promote  the  safety  and 
security  of  all  parties  concerned.  This  is,  in  truth,  the  basis  on 
which  implied  promises  are  raised^  being  duties  legally  inferred 
from  a  consideration  of  what  is  best  adapted  to  promote  the 
benefit  gf  all  persons  concerned,  under  given  circumstances." 

When,  therefore,  it  is  said,  in  this  connection,  that  a  servant 
assumes,  by  entering  the  service  of  his  master,  any  given  hazard, 
it  is  merely  another  form  of  saying  that,  under  all  circumstances, 
the  law  imposes  that  hazard  upon  him.  Remembering,  then, . 
that  in  this  State  it  is  held  that  the  law  does  not  impose  upon  the 
servant  the  risk  as  to  the  neglect  of  all  the  servants  of  his  master 
engaged  in  the  same  general  enterprise,  but  confines  that  risk  to 
cases  where  he  and  the  offending  servant  are,  in  a  proper  sense, 
fellowSy  it  will  readily  be  perceived  that  these  general  words  are 
to  be  understood  as  applying  to  the  cases  in  which  they  are  used 
—  applying  to  cases  where  this  court  holds  that  the  law  does 
impose  the  hazard  upon  the  servant.  In  other  words,  the  ser- 
vant, by  engaging  in  the  service,  by  an  implied  promise  takes 
upon  him  all  risks  which  the  law  imposes  upon  him,  and  no 
others;  and  these  are  not  improperly  called  "  ordinary  risks," 
and  embrace  the  exceptional  negligence  of  careful  servartts  who 
are  his  fellow-servants  within  the  law  of  this  State,  but  do  not 
embrace  the  acts  of  negligence  of  other  servants  of  the  same 
master  who  are  not  properly  his  fellows,  although  engaged  in 
parts  of  the  same  general  enterprise  of  the  common  master. 

Accordingly,  this  court  has  in  many  cases  held  the  master 
liable  to  the  servant  for  damages  caused  by  the  neglect  of  another 
servant,  although  both  were  doing  service  contributing  to  the 
accomplishment  of  the  same  general  enterprise. 

In  Chicago  &  Alton  R.  R.  Co.  v.  Shannon,  43  111.  338,  supra^ 
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the  injury  was  to  a  brakeman,  from  the  bursting  of  a  boiler,  and 
the  fault  was  the  negligence  of  the  foreman  at  the  round-house 
in  sending  out  an  unsafe  engine.     The  master  was  held  liable. 

In  Chicago  &  N.  W.  R.  R.  Co.  v.  Swett,  45  111.  197,  14  Am. 
Neg.  Cas.  358,  ante^  the  injury  was  to  a  fireman  upon  a  loco- 
motive,  and  was  caused  by  the  negligence  of  the  track-repairers,  * 
in  not  keeping  a  bridge  or  culvert  in  proper  repair;  and  the  mas- 
ter was  held  responsible. 

In  Schooner  Norway  v.  Jensen,  52  111.  373,  14  Am.  Neg.  Cas. 
327,  ante^  the  injury  was  to  a  sailor  on  the  schooner,  and  was 
caused  by  the  negligence  of  other  servants  of  the  same  master, 
whose  duty  it  was  to  see  that  the  rigging  and  tackle  of  the  vessel 
should  not  be  sent  out  in  bad  order  or  in  a  defective  condition. 
It  was  held  the  action  would  lie. 

In  the  case  of  111.  Cent.  R.  R.  Co.  v.  Welch,  52  111.  183,  supra^ 
the  injury  was  to  a  brakeman  on  a  passing  train,  and  was  caused 
by  the  negligence  of  other  servants  of  the  company,  in  placing 
an  awning  at  the  station  in  dangerous  proximity  to  the  operatives 
on  passing  trains;  and  the  action  was  sustained. 

Where  the  injury  was  to  a  brakeman  on  a  freight  train,  and 
was  caused  by  the  negligence  of  other  servants  of  the  same 
employer,  having  charge  of  the  inspection  and  repair  of  cars,  in 
permitting  a  car  to  go  out  on  the  road  with  a  defective  ladder, 
which  defect  was  unknown  to  the  brakeman,  the  common  mas- 
ter was  held  liable.  Chicago  &  N.  W.  R.  R.  Co.  v.  Jackson,  $5 
111.  492  (i). 

Where  the  injury  was  to  a  fireman  upon  a  passing  train,  and 
was  caused  by  the  negligence  of  the  other  servants  not  connected 
with  the  running  of  the  train,  in  negligently  placing  a  "  mail- 
catcher"  too  near  to  the  track,  it  was  held,  the  action  would  lie 
against  the  common  master.  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Gregory,  58  111.  272,  supra. 

Where  the  injury  was  to  a  common  laborer  in  a  carpenter  shop 
of  a  railroad  company,  near  the  railroad  track,  and  the  injury  was 

I.  In    Chicago    &    Northwestern  $18,000  was  reversed,  the  damages  be- 

R*Y  Co.  V,  Jackson,  55  111.  492  (1870),  ing  excessive,  the  injaries  sustained 

brakeman  on  freight  train  falling  from  resnlting  in  amputation  of  plaintiff's 

car  while  descending  from  ladder  on  legs.    The  ruling  in  the  Swett  case,  45 

same  for  the  purpose  of  uncoupling  it  111.  197,  as  to  duty  of  railroad  com- 

from  the  engine,  a  defective  ladder  be-  panics  to  furnish  safe  materials,  etc.» 

ing  alleged,  judgment  for  plaintiff  in  applied  and  followed, 
the  Circuit  Court  of  Kane  county  for 
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caused  by  the  negligence  of  the  engineer  in  charge  of  a  passing: 
train  of  the  same  company,  the  common  master  was  held  liable. 
Ryan  v.  Chicago  &  N.  W.  R.  R.  Co.,  60  111.  171,  supra. 

In  the  case  of  Toledo,  P.  &  W,  R'y  Co.  v.  Conroy,  61  111,. 
162,  14  Am.  Neg.  Cas.  356,  ante^  although  the  action  was  defeated 
on  another  ground,  the  court  indorse  the  proposition  that,  where 
the  injury  was  to  a  fireman,  from  defects  in  a  railroad  bridge* 
unknown  to  him,  and  which  ought  to  have  been  known  to  other 
servants  of  the  same  employer,  and  the  injury  came  through 
the  negligence  of  the  latter,  an  action  will  lie ;  and  in  this  same 
case  it  was  afterwards  so  adjudged.     68  111.  560. 

In  Chicago  &  N.  W.  R.  R.  Co.  v.  Taylor,  69  111.  461  (i), 
where  the  injury  was  to  a  station  agent  and  switchmim  at  a  way 
station,  and  was  caused  by  the  negligence  of  other  servants  of 
the  company,  whose  duty  it  was  to  see  that  cars  in  passing  trains 
should  not  go  out  upon  the  road  without  proper  lights  and  proper 
brakes,  the  common  master  was  held  liable. 

In  111.  Cent.  R.  R.  Co.  v.  Patterson,  69  111.  650  (2),  it  is  laid 
down  that  an  action  will  lie  where  the  injury  was  to  an  engineer 
of  a  passing  train,  and  was  caused  by  the  negligence  of  other 
servants  of  the  common  master,  whose  duty  it  was  to  see  that 
the  railroad  track  was  in  good  order,  although  that  action  was 
defeated  by  the  negligence  of  the  servant  who  suffered  the  injury. 

Where  the  injury  was  to  a  switchman  at  a  station,  and  resulted 
from  the  negligence  in  the  car-inspectors  in  permitting  a  caboose 

I.  In    CmcACO   &     Northwestern  ground  that  his  own  conduct  being 

R'y  Co.  V,  Taylor  st  al.,  69  111.  461  reckless  he  could  not  hold  the  company 

(1873),  station  agent  and  switchman,  responsible  in  damages  for  the  injury. 

in  discharge  of  his  duty,  attempting  to  See  also  subsequent  decision  in  Ilu. 

get  to  the  switch,  on  a  dark  night,  nois  Central  R.  R.  Co.  v,  Patterson, 

struck  by  a  car  making    a    "  flying  93  111.  290  (1879),  engineer  injured  by 

switch,"    and    killed,    judgment    for  reason  of  engine  running  off  track, 

plaintiffsfor  $5,000 in  the  Circuit  Court  where  judgment   for  plaintiff  in  the 

of  Winnebago    county   was    affirmed.  Circuit  Court  of  Ogle  county  was  re^ 

Co    rehearing    the     judgment     was  versed  on  the  ground  of  contributory 

affirmed.  negligence  in  running  the  engine  at  a 

greater  speed  than  the  rules  required 

3.  In  Illinois   Central  R.  R.  Co.  over  a  part  of  the  road  known  by  him 

ff.  Patterson,  69  111.  650  (1873),  engi-  to  be  in  bad  condition.    See  also  former 

neer  running  train  at  greater  speed  appeal  in  the  Patterson  case,  69  111. 

than  allowed  injured  by  the  train  being  650,  where  judgment  for  plaintiff  was 

thrown  from  the  track,  judgment  for  reversed  because  the  verdict  was  not 

plaintiff  for  $9,000  in  the  Circuit  Court  sustained  by  the  evidence. 
of  Lee  county  was    reversed  on    the 
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to  go  out  on  the  road  with  a  draw-bar  which  was  too  short,  the 
comQfion  master  was  made  to  answer  to  the  injured  servant. 
Toledo,  W.&  W.  R'y  Co.  v.  Fredericks,  71  111.  294,  14  Am.  Neg. 
Cas.  347,  ante. 

And  where  the  servant  injured  was  one  of  a  party  of  track- 
repairers,  whose  ordinary  duties  were  not  at  the  station,  and  the 
injury  occurred  by  reason  of  the  negligence  of  an  extra  engineer, 
whose  duty  it  was  to  take  arriving  engines  to  the  round-house, 
and  while  the  party  injured  was  temporarily  engaged,  by  the 
express  orders  of  his  foreman,  in  ditching  the  track  at  the  station, 
this  court  said  that  the  rule  which  forbids  a  recovery  by  a  servant 
for  an  injury  resulting  from  the  negligence  of  a  fellow-servant, 
did  not  apply.  Pitts.,  Fort  W.  &  C.  R'y  Co.  v.  Powers.  74  111. 
341,  supra. 

Where  a  brakeman  upon  a  freight  train  was  injured  through 
the  negligence  of  other  servants  of  the  common  master,  whose 
duty  it  was  to  send  out  no  cars  save  those  which  were  safe,  so 
far  as  could  be  ascertained,  the  common  master  was  held  liable. 
Toledo,  W.  &  W.  R'y  Co.  v,  Ingraham,  jj  111.  309  (i). 

In  the  case  of  Toledo,  Wabash  &  Western  R'y  Co.  v.  O'Con- 
nor, 77  111.  391,  the  servant  injured  was  a  laborer  employed  as 
a  track-repairer^  on  a  section  away  from  the  station,  and,  at  the 
time  of  the  injury,  was  coming  from  his  work,  with  his  associates, 
over  the  main  track,  on  a  hand  car;  and  the  injury  was  caused 
by  the  negligence  of  the  engineer  upon  a  passing  locomotive, 
and  this  court  held  the  common  master  liable. 

So,  where  the  injury  was  to  an  engineer  by  the  explosion  of 
his  engine,  it  was  held  that  the  engineer  cannot  be  regarded  as 
a  fellow-servant  with  the  servants  of  the  same  master,  whose 
duty  was  to  inspect  and  keep  in  order  its  engines.  Toledo,  W. 
&W.  R'y  Co.  V.  Moore,  ^^  111.  217,  14  Am.  Neg.  Cas.  3^4,  ante. 

So,  where  the  injury  was  to  an  engineer  operating  a  train  on 
the  railroad,  and  was  caused  by  the  negligence  of  the  train 
dispatcher,  whose  duty  it  was  to  regulate  the  movement  of  thdns 
by  telegraphic  orders  or  otherwise,  it  was  held  that  the  common 

I.  In  Toledo,  Wabash  ft  Western  sustained    by  the   cars  passing  over 

K'Y  Co.  V.  Ingraham,  77  III.  309  (1875),  plaintiff  were:  several  broken  ribs,  in- 

brakeman  injured  by  falling  from  de-  jured  foot,  broken  arm,  abdomen  in- 

lective  ladder,  judgment  for  plaintiff  jured.  and  partial  paralysis  of  lower 

in  the  Circuit  Court  of  McLean  county  parts,  rendering  plaintiff  a  cripple  for 

ior  $5,000  was  affirmed.    The  injuries  life. 
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master  was  answerable.     Chicago,  B.  &  Q.  R.  R.  Co.  v,  McLallen, 
84  111.  109,  14  Am.  Neg.  Cas.  351,  ante. 

It  will  be  seen,  by  the  cases  cited,  that  in  all  the  cases  wherein 
the  right  of  action  has  been  denied  upon  the  ground  that  the 
injured  servant  and  the  offending  servant  were  fellow-servants, 
the  facts  show  that  they  were  brought  into  personal  consociation 
by  their  ordinary  duties,  or  that  at  the  time  of  the  injury  they 
were  actually  co-operating  in  some  particular  work.  And  it  also 
appears  that  in  the  cases  where  the  action  has  been  sustained  no 
such  relations  existed.  In  the  latter  cases,  this  court  has  said, 
they  were  not  employed  **  in  the  same  department  of  labor," 
and  that  one  is  "  not  in  the  same  line  of  employment  "  with  the 
other;  and  again,  that  they  did  not  '*  co-operate  in  the  perform 
ance  of  their  duties."  And  in  C.  B.  &  Q.  R.  Co.  v.  Gregory, 
58  111.  272,  supra,  it  is  said  that  "  one  servant  can  recover  from 
a  common  master  for  the  negligence  of  a  fellow-servant,  unless  ^ 
the  latter  is  in  the  same  line  of  employment."  And  again: 
"*  The  agents  charged  with  that  duty  "  (the  duty  of  properly 
locating  the  mail  catcher),  "  had  no  possible  connection  with 
running  the  trains."  *  *  *  ««  The  duties  were  as  different 
and  as  distinct  as  those  of  a  conductor  and  those  of  a  track- 
repairer."  In  another  case,  by  way  of  showing  that  the  relation 
of  fellow-servants  proper  did  not  exist,  it  is  said  *'  neither  could 
control  the  other  or  know  of  his  want  of  prudence;  "  and  again, 
they  "are  not  associated  in  the  performance  of  their  duties." 
And  in  one  case,  Ryan  v.  Chicago  &  N.  W.  R'y  Co.,  60  111.  171, 
supra,  it  is  said  that  the  reason  for  holding  against  a  right  of 
recovery  in  certain  cases  of  co-servants,  is,  that  for  the  safety  of 
all  each  servant  "  in  the  same  department  of  business,  should  be 
interested  in  securing  a  faithful  and  prudent  discharge  of  duty 
by  his  fellow-servants;  "  and  that  each  should  be  induced  "  to 
report  to  the  master  any  delinquency  of  those  engaged  with  him 
in  the  performance  of  duty."  This  reason,  it  is  said,  "  cannot 
apply  where  one  servant  is  employed  in  a  separate  and  discon- 
nected branch  of  the  business  from  that  of  another  servant ; " 
and  again  it  is  said  "  the  object  of  the  rule  of  exemption  of  the 
master  is  to  make  each  servant  vigilant  in  seeing  that  the  others 
are  careful  and  faithful;  "  and  it  is  added,  "  where  the  reason 
of  the  rule  fails  the  application  of  the  rule  should  cease." 

Although  the  distinction  taken  by  this  court  between  these 
Vol.  XIV  —  25 
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two  classes  of  co-servants  has  not  the  sanction  of  the  courts  of 
England,  nor  that* of  most  of  the  courts  of  last  resort  in  this 
country,  we  think  on  principle  it  is  a  distinction  which  ought  to 
be  taken,  and  which  logically  springs  from  the  true  reason  (as 
already  suggested)  on  which  the  common-law  rule  respondeat 
superior^  rests  —  upon  the  expediency  of  throwing  the  risk  upon 
those  who  can  best  guard  against  the  dangers. 

Had  these  considerations  been  constantly  kept  in  view,  in  all 
cases  of  injury  to  one  of  his  servants  by  the  fault  of  another,  it 
is  believed  the  exemption  of  the  master  in  such  cases  would  have 
been  kept  within  reasonable  bounds.  If  courts  had  constantly 
had  an  eye  to  casting  the  hazard  oh  those  who  have  the  b^st 
means  of  preventing  wrong,  it  is  thought  the  exemption  would 
have  been  applied  to  cases  where  the  co-servants  occupy  such 
positions  in  relation  to  each  other  as  to  suggest  that  they  could, 
in  some  way,  contribute  towards  guarding  against  the  danger  to 
be  apprehended.  This,  however,  being  really  a  question  as  to 
what  rule  will  best  subserve  the  great  interests  of  society,  it  is 
perhaps  not  surprising  that  courts  of  different  States  and  diffe- 
rent countries  should  have  differed  in  their  judgment  as  to  what 
rule  on  this  subject  should  govern. 

The  fact  that  no  case  can  be  found  in  the  reports  of  judicial 
proceedings  prior  to  I837,  in  which  the  master  was  ever  sued  by 
his  servant  for  damage  done  to  him  by  the  neglect  of  another  of 
his  servants,  and  the  fact  that  the  first  case  of  the  kind  in  Eng- 
land was  decided  against  the  action,  and  the  fact  that  the  first 
case  of  the  kind  in  America  (decided,  evidently,  before  the  report 
of  the  English  case  was  known  to  the  bar  or  bench  in  South 
Carolina)  was  also  decided  against  the  action  (Murray  v.  S.  C. 
R.  R.  Co.,  I  McMuUen,  S.  C,  385),  are  very  significant  in  show- 
ing that  the  action  in  cases  of  strictly  fellow-servants  ought  not 
to  be  sustained.  On  the  other  hand,  it  is  true  that  what  is  here 
denominated  the  English  rule  on  this  question,  has,  in  all  its 
progress  in  the  courts  of  England  and  America,  encountered 
constant  lesistance  by  the  bar  and  many  of  our  ablest  jurists; 
and  that  the  reasons  assigned  in  its  support  by  the  courts  adopt- 
ing it  have  been  deemed  inadequate  and  illogical,  and  have  not 
been  found  in  harmony  with  each  other.  These  facts  are  sig- 
nificant  in  suggesting  that  that  rule  has  not  generally  been  placed 
on  its  true  foundation,  and  has  generally  been  carried  too  far. 
Upon  the  whole,  we  see  no  sufficient  reason  to  depart  from  the 
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rule  indicated  by  the  decisions  in  our  own  State,  and  cannot  do 
so  in  this  case. 

The  judgment  in  this  case  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial  in  consonance  with  the  views  herein 
expressed. 

Judgment  reversed. 

Mr.  Justice  Sheldon  dissented  upon  the  second  branch  of  the 
opinion. 

EMPLOYEE  IN  RAILROAD  SHOPS  ENGAGED  IN  PUSH- 
ING  LUMBER  CARS,  UNDER  DIRECTION  OF  FOREMAN, 
KILLED  BY  BEING  CAUGHT  BETWEEN  CARS  —  FELLOW- 
SERVANT  —  RAILROAD  COMPANY  LIABLE.  —  In  CHICAGO 
&  ALTON  R.  R.  CO.  V.  MAY,  Adm'X,  io8  111.  288  {January  Term^ 
i884)'t  judgment  for  plaintiff  for  $3,250  in  the  Circuit  Court  of 
McLean  county,  affirmed  by  the  Appellate  Court  for  the  Third 
District,  was  affirmed  (three  ju^ices  dissenting).  The  facts,  as 
stated  in  the  opinion  by  Mulkey,  J.,  were  as  follows:  "  The 
deceased  [Christian  May,  plaintiff's  husband]  at  the  time  of  his 
death,  was  one  of  a  number  of  hands  in  the  employment  of  the  rail* 
road  company  in  a  lumber  yard  connected  with  its  work  shops,  at 
Bloomington,  under  the  immediate  control  and  charge  of  one 
Frederick  Fricke,  who  was  also  in  the  employ  of  the  company,  as 
foreman  of  the  lumber  yard  (i).  Immediately  before  the  death  of 
May,  we  find  Fricke,  together  with  a  squad  of  these  hands,  including 
the  deceased,  engaged  in  removing  a  lot  of  lumber  from  the  yard 
to  the  car  shops.  The  lumber  in  question  consisted  of  a  pile  of 
heavy  oak  plank,  some  sixteen  feet  long.  For  the  purpose  of 
removal  it  had  already  been  placed  upon  a  small,  light  car,  some 
six  or  eight  feet  long,  called  a  '  rubble  car,'  which  was  used  in  hand- 
ling lumber  in  the  yard  and  in  removing  it  to  the  shops.  The  lum- 
ber, as  well  as  the  car,  was  at  the  time  sheeted  with  ice  and  snow. 
The  car  thus  loaded  stood  on  the  track  north  of  the  shops,  and 
immediately  south  of  it,  on  the  same  track,  stood  a  large  box  car 
which  had  to  be  got  out  of  the  way  before  the  lumber  could  be  run 
down  into  the  shops.  To  get  this  car  out  of  the  way  it  was  neces- 
sary that  both  cars  should  be  pushed  some  distance  north,  beyond 

X.  See  also  the  following  case:    In  Appellate  Court  for  the  First  District, 

Ilunois  Csntral  R.  R.  Co.  v.  Gilbert,  affirming  judgment  for  plaintiff  in  the 

Adm'r,  157  111.  354  (1895),  minor  em-  Superior  Court  of    Cook    county  for 

ployee  in  machine   shop    engaged  in  $2,500  was  affirmed.    Affirming  51  III. 

pushing  cars  to  shop  struck  and  killed  App.  404. 
by  a  passing  train,  judgment  of  the 
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a  switch,  so  the  box  car  could  be  switched  ofif  to  one  side,  and  by 
that  means  let  the  rubble  car,  so  loaded,  pass  back  south  into 
the  shops.  To  accomplish  this  object  Fricke  ordered  the  men  to 
push  the  box  car  against  the  rubble  car,  which  shoved  the  lumber 
so  far  over  on  the  north  end  of  it  that  the  small  car,  thus  loaded, 
would  have  tipped  up  and  thrown  the  lumber  out,  but  for  the  fact 
the  bumper  of  the  box  car  held  it  down.  The  two  cars  were  pushed 
in  this  manner  till  they  passed  the  switch,  when  Fricke  ordered  the 
men  to  leave  the  small  car  where  it  was,  and  push  the  large  one 
south,  out  of  the  way.  Two  of  the  men,  Grenz  and  Schmekel,  went 
to  the  north  end  of  the  planks,  as  they  lay  projected  on  the  rubble 
car,  and  held  them  up,  while  the  other  hands  commenced  pushing 
the  large  car,  as  directed  by  Fricke,  and  as  soon  as  the  cars  were 
sufficiently  separated,  some  of  the  men,  including  May,  went  in 
between  the  two  cars,  to  enable  them  to  push  with  more  effect. 
While  matters  were  in  this  situation,  Fricke  called  Grenz  and 
Schmekel  to  also  come  and  help  push  the  large  car,  whereupon  they 
told  him  the  plank  would  fall  and  some  one  would  get  hurt.  Not- 
withstanding this  admonition  and  warning,  Fricke  repeated  his 
order  with  emphasis,  saying,  '  Let  the  lumber  go  to  the  devil.'  The 
order  was  obeyed,  and  instantly  the  north  end  of  the  lumber  fell  to 
the  ground,  tilting  up  the  south  end  of  the  little  car  and  driving  it 
forward  with  great  force  against  the  end  of  the  car  being  thus 
shoved.  The  action  of  the  car  was  so  instantaneous  the  parties 
pushing  at  the  end  of  the  box  car  had  no  time  to  escape,  and  the 
deceased  was  caught  between  the  bumper  of  the  large  car  and  the 
rubble  car,  thereby  inflicting  injuries  from  which  he  subsequently 
died."  ♦  *  ♦  The  question  of  fellow-servant  was  fully  discussed 
both  in  the  affirming  and  dissenting  opinions,  and  it  was  held  that 
the  foreman  of  the  lumber  yard  was  not  a  fellow-servant  of  the 
injured  employee,  but  was  the  representative  of  the  defendant.  On 
this  question  the  case  of  Chicago  &  N.  W.  R'y  Co.  v.  Moranda,  93 
111.  302,  14  Am.  Neg.  Cas.  362,  anie^  was  cited  and  followed. 

Employees  injured  while  assisting  in  removal  of  wreek  obstmetions 
on  railroad  track. 

In  ABEND  v.  TERRE  HAUTE  &  INDIANAPOLIS  R.  R.  Co., 
Ill  111.  202  (1884),  blacksmith,  directed  to  assist  in  removing  certain 
obstructions  on  the  track,  killed  in  collision  between  wrecking  train 
and  another  train,  judgment  for  defendant  was  affirmed^  the  fellow- 
servant  rule  being  applied.  See  the  Abend  case,  reported  in  it 
Am.  Neg.  Cas.  421. 
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In  WABASH,  ST.  LOUIS  &  PACIFIC  R'Y  CO.  v  HAWK,  121 
111.  259  (1887),  employee,  assisting  in  removal  of  wreck,  injured  by 
fall  of  car  caused  by  giving  way  of  prop,  whereby  he  sustained 
a  fracture  of  the  ankle,  judgment  of  Appellate  Court  for  the 
Second  District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court 
of  Livingston  county,  was  affirnud.  It  was  held  that  the  facts  in 
the  Hawk  case  were  similar  to  those  in  Chicago  ^  Alton  R.  R.  Co. 
V,  May,  108  111.  293,  14  Am.  Neg.  Cas.  387,  ante^  and  the  law  in  that 
case  settled  the  questions  presented  in  the  Hawk  case.  It  was  also 
held  that  the  foreman  of  the  wrecking  crew  was  not  the  fellow- 
servant  of  the  crew,  who  were  bound  to  obey  his  orders,  within  the 
meaning  of  the  fellow-servant  rule  preventing  a  recovery  by  an 
injured  servant. 

NOTES    OF    CASES  DECIDED   IN  THE   ILLINOIS  SUPREME   COURT 
RELATING  TO  INJURIES  TO  RAILROAD  EMPLOYEES. 

1.  Flat  eaF  —  Collision. 

2.  Hand  ear  —  Collision. 
8.  Section  hand — Track. 

4.  Switchmen  —  Struck  by  cars. 
6.  Track-repairer. 

6.  Watchmen. 

7.  Laborers — Loading  and  anloading. 

8.  Miscellaneous. 

9.  Employees  of  other  railroad  corporations. 

1.  Flat  car— Collision. 

In  Chicago  &  Alton  R.  R.  Co.  v,  Sullivan,  63  111.  293  (1873),  employee  on 
flat  car  thrown  from  car  by  collision  of  two  parts  of  a  train  on  a  bridge,  falling 
from  bridge  and  fatally  injured,  judgment  for  plaintiff  in  the  Circuit  Court  of 
Menard  county  was  affirmed.  It  was  ^A/that  a  railroad  company  is  liable  for 
injury  to  a  servant  caused  by  the  incompetency  of  fellow-servant,  and  that 
habitual  intemperance  of  a  conductor,  knowledge  of  which  might  have  been 
brought  to  the  company,  is  sufficient  to  render  company  liable  for  injury  result- 
ing therefrom. 

2.  Hand  car— Collision. 

CeUUUn  between  hand  car  and  another  car. 

Id  Chicago  &  Alton  R.  R.  Co.  v,  O'Brien,  155  111.  630  (1895),  railroad 
employee,  one  of  gang  of  section-men,  injured  by  being  thrown  from  hand 
car  by  collision  with  another  car,  judgment  of  Appellate  Court  for  the  Third 
District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  McLean  county 
for  $3,500,  was  affirmed.     Rehearing  denied.     See  53  111.  App.  198. 

Hand  car  struck  by  freif[ht  car  being  switched  or  kicked. 

In  Lake  Shore  &  Michigan  Southern  R'y  Co.  v,  Hundt,  140  111.  535  (1892), 
employee  removing  hand  car  strnclc  by  freight  car  being  switched  or  '*  kiclced  " 
against  him,  judgment  for  plaintiff  in  the  Circuit  Court  of  Coolc  county,  which 
was  affirmed  in  the  Appellate  Court  for  the  First  District,  was  affirmed. 
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Employee  jumping  from  hand  car  to  avoid  collision. 

In  Peoria,  Decatur  &  Evansville  R'y  Co.  v.  Rice,  144  III.  227  (1893),  section 
foreman  working  on  railroad  bridge  jumping  from  hand  car  to  avoid  collision 
with  train  and  severely  injured,  judgment  of  Appellate  Court  for  the  Third 
District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  Logan  couatj 
for  $5,000,  was  affirmed.  The  fellow-seryant  rule  was  discussed  and  numerous 
authorities  cited. 

3.  Seetlon  hand—  Track. 

Section  hand  killed  by  train. 

In  Pittsburgh.  Cincinnati  &  St.  Louis  R*y  Co.  v.  McGrath.  Adm'r.  115 
III.  172  (1885).  section-hand  killed  by  train,  judgment  of  the  Appellate  Court  for 
the  First  District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court  of  Cook 
county,  was  affirmed.    See  15  Bradw.  (III.  App.)  85. 

In  Myers,  Adm*x  v,  Indianapolis  &  St.  Loms  R'y  Co.,  113  111.  386  (1885). 
seciion-hand  struck  and  killed  by  a  detached  part  of  a  train  which  was  acci- 
dentally separated,  judgment  for  defendant  in  the  Appellate  Court  for  the 
Third  District,  which  affirmed  judgment  in  the  Circuit  Court  of  Coles  county, 
was  reversed  for  erroneous  charge  that  certain  facts  constituted  negligence  as 
matter  of  law,  the  question  being  for  the  jury  to  determine. 

4.  Swltehmen  straek  by  ears. 

Switchman  killed  by  train  running  at  excessive  speed. 

In  Lake  Shore  &  Michigan  Southern  R*y  Co.  v,  O'Conner,  Adm*x,  11$  III. 
254  (1885),  switchman,  attending  to  his  duties,  struck  and  killed  by  a  train 
running  at  a  greater  rate  of  speed  than  permitted  by  an  ordinance,  judgment  of 
the  Appellate  Court  for  the  First  District,  affirming  judgment  for  plaintiff  for 
$5,000  in  the  Superior  Court  of  Cook  county,  was  affirmed. 

Switchman  struck  by  car  in  railroad  yard. 

In  Chicago  &  Northwestern  R*y  Co.  v.  Donahue,  75  III.  106  (1874),  switch- 
man struck  by  moving  car  in  defendant's  yards,  judgment  for  plaintiff  in  the 
Circuit  Court  of  Cook  county  for  $5,000  was  reversed^  the  evidence  showing:  that 
plaintiff  knew  the  condition  of  affairs  in  the  yards  before  he  took  service,  and 
had  been  there  long  enough  \o  become  familiar  with  the  dangers,  and  therefore 
he  assumed  the  risks. 

B.  Traek  repairer  struck  by  ear. 

In  Chicago,  Rock  Island  &  Pacific  R.  R.  Co.  v.  Dignan,  56  111.  487  (i87o)» 
track-repairer  struck  by  freight  cars,  judgment  for  plaintiff  in  the  Superior 
Court  of  Chicago  was  affirmed.  The  case  of  Chicago  &  N.  W,  R'y  Co.  v.  Sweeney, 
52  111.  325,  distinguished. 

6.  Watehmen  struek  by  ears. 

In  Chicago  &  Eastern  Illinois  R.  R.  Co.  v,  Geary,  no  111.  383  (i^^X  night- 
watcher,  in  performance  of  his  duties,  struck  by  the  rear  car  of  a  train  of  empty 
coal  cars  being  backed  by  the  engine  of  a  night  crew  which  was  making  op  a 
train,  whereby  he  was  run  over  and  his  elbow  crushed,  judgment  of  the  Appel- 
late Court  for  the  First  District,  affirming  judgment  for  plaintiff  in  the  Superior 
Court  of  Cook  county,  was  reversed^  the  Injury  being  caused  by  the  negligence 
of  the  foreman  of  the  night  crew  who  was  a  fellow-servant  of  the  injured 
employee. 


Master  and  Servant.  391 

In  St.  Louis.  Alton  &  Terrs  Haute  R.  R.  Co.  v,  Eggmann.  Adm'r,  i6i  111. 
155  (1896),  railroad  policeman  or  watchman  struck  and  killed  by  engine  while 
standing  near  track  and  loading  his  revolver  in  preparation  for  his  duties, 
judgment  of  the  Appellate  Court  for  the  Fourth  District,  affirming  judgment 
for  the  plaintiff  in  the  City  Court  of  East  St.  Louis  for  $5,000,  was  affirmed. 
Affirming  60  111.  App.  391. 

See  also  St.  Louis,  Alton  &  Terrs  Haute  R.  R.  Co.  v.  Eggmann.  65  111.  App. 
346,  where  judgment  on  special  finding  rendered  for  defendant  in  the  trial  court, 
the  verdict  being  for  plaintiff,  was  reversed. 

7.  Laborers  —  Loading  and  unloading  cars. 

Sudden  starting  of  train. 

In  Louisville,  Evansville  &  St.  Louis  Consoudated  R.  R.  Co.  v.  Haw- 
THORN.  147  111.  226  (1893),  railroad  laborer  engaged  in  unloading  fence  posts 
injured  while  attempting,  under  orders  of  the  foreman,  to  get  on  car,  caused  by 
sudden  starting  of  train,  whereby  his  foot  was  crushed,  judgment  of  Appellate 
Court  for  the  First  District,  affirming  judgment  for  plaintiff  in  the  Circuit  Court 
of  Marion  county  for  $2,000,  was  affirmed.    See  45  lU.  App.  635. 

Flying  switch. 

In  Chicago  &  Alton  R.  R.  Co.  v.  Kelly,  Adm'x.  127  111.  637  (1889),  con- 
-struction  train  making  a  flying  switch  on  approaching  a  station,  striking  a  car 
standing  on  side  rtack,  throwing  it  against  a  car  which  was  being  loaded  with 
iron  by  men  under  a  section  boss,  one  of  whom,  in  attempting  to  reach  the 
platform,  was  struck  and  killed  by  the  train,  judgment  for  plaintiff  in  the  Circuit 
Court  of  McLean  county,  which  was  affirmed  by  the  Appellate  Court  for  the 
Third  District,  was  affirmed.  It  was  held  that  Kelly,  a  sectlon-hand,  was  not  a 
fellow-servant  of  the  conductor  and  engineer  of  the  construction  train.  See 
also  25  111.  App.  17;  28  111.  App.  655. 

Crushed  between  ears. 

In  Lalor,  Adm*x  v,  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  52  111.  401 
<i869),  action,  under  the  statute,  for  damages  for  negligent  killing  of  railroad 
employee,  judgment  on  demurrer  to  the  declaration  in  the  Circuit  Court  of 
Cook  county  was  reversed.  The  court  (per  Breese,  Ch.  J.)  stated  the  case  as 
follows: 

"  The  declaration  in  this  case  alleges  that  the  deceased  was  employed  about 
the  depot  grounds  and  freight  house  as  a  common  laborer,  specially  for  the 
purpose  of  loading  and  unloading  the  freight  cars,  at  monthly  wages,  and  for  no 
other  or  different  purpose  whatever;  that  while  he  was  engaged  in  loading  a 
freight  car  with  pig  iron,  the  deceased  was  ordered  by  the  superintendent  or 
foreman  of  the  company,  employed  to  manage,  direct  and  superintend  (he 
business  and  affairs  of  the  company  about  the  depot,  to  couple  and  connect  a 
freight  car  with  other  cars  attached  to  a  locomotive,  contrary  to  the  special 
engagement  of  the  deceased,  and  to  do  which  he  was  unversed  and  inexperi- 
enced, and  which  fact  was  well  known  to  the  superintendent,  and  while  so 
engaged,  having  to  go  between  the  cars  for  the  purpose,  the  engine  was  so 
carelessly  managed  as  to  bring  the  cars  together  with  great  force,  and  while  he 
was  so  between  them,  by  means  of  which  he  was  crushed  to  death. 

"  The  demurrer  admits  these  facts,  and  they  make  a  strong  case  for  the  appel- 
lant; not  like  the  cases  cited  H][  appeHee,  supra ^  they  show  a  case  of  a  person 
iojured  while  engaged  in  a  sphere  of  employment,  and  under  the  command  of  his 
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superior,  different  from  the  one  in  which  he  had  engaged  to  serve.  In  entetingr 
upon  his  engagement,  the  deceased  may  be  presumed  to  have  known  the  perils,, 
usually  and  necessarily  incident  to  such  service,  and  made  his  contract  accord- 
ingly. So,  in  this  case,  the  deceased  engaged  to  perform  work  only  ordinarily 
hazardous;  he  was  compelled  to  do  other  work  extra-hazardous,  by  which  he  lost 
his  life,  the  superintendent  knowing  he  was  unskilled  and  unacquainted  with  the 
manner  of  doing  such  work  when  he  ordered  deceased  to  perform  it.  Admit- 
ting the  deceased  was  in  the  same  general  service  as  the  superintendent,  his 
sphere,  however,  was  a  special  one.  and  so  subordinate  as  to  compel  him  to 
yield  implicit  obedience  to  the  command  of  the  superintendent.  The  company 
was  constructively  present,  by  and  through  this  officer,  and  must  be  charged 
accordingly.  It  was,  then,  by  the  direct  command  of  the  company  the  deceased 
was  exposed  to  this  peril,  and  one  out  of  the  line  of  business  he  had  contracted 
to  perform.  He  was  killed  by  the  negligence  of  the  driver  in  charge  of  the- 
locomotive,  while  thus  exposed.  The  law  would  be  lamentably  deficient  did 
it  furnish  no  remedy  in  such  a  case.  None  of  the  cases  cited  come  up  to  the 
facts  admitted  by  the  pleadings  in  this  case.  Those  cases,  for  the  most  part, 
proceed  upon  the  ground  that,  being  fellow-servants,  engaged  in  the  same 
service,  a  recovery  cannot  be  had  for  an  injury  to  one  so  situated,  against  the 
common  employer;  that  the  doctrine  of  respondeat  superior  does  not  apply. 

"  We  place  this  case  on  the  ground  of  misconduct  of  the  company  in  exposing 
the  deceased  to  this  peril,  and  when  so  exposed,  in  so  carelessly  mismanaging 
the  engine  as  to  cause  his  death.  It  is  needless,  in  this  view,  to  consider  or 
comment  upon  the  numerous  cases  cited.  None  of  them  meet  this  case.'* 
■■    *    *    Judgment  reversed. 

Person  not  employee  of  railroad  company  killed  while  unloading  cars  on  track  — 
Railroad  liable. 

In  Chicago  &  Northwestern  R*y  Co.  v,  Goebel,  119  111.  515  (1887),  person 
not  au  employee  of  defendant  railroad  company  but  a  teamster  in  employ  of 
owners  of  freight,  employed  in  unloading  cars  on  a  side  track,  falling  from  and 
between  cars  caused  by  other  cars  colliding  with  the  car  on  which  he  was 
standing,  and  run  over  and  killed,  judgment  for  plaintiff  for  $5,000  In  the  Cir- 
cuit Court  of  Cook  county,  which  was  affirmed  by  the  Appellate  Court  for  the 
First  District,  was  affirmed.    See  20  Bradw.  (111.  App.)  163. 

8.  Hiseellaneoos. 

Defective  appliance  —  Knowledge  of  danger. 

In  Pennsylvania  Company  v.  Lynch,  90  111.  333  {1878),  employee,  while 
engaged  with  another  employee  in  transferring  a  large  bale  of  wool  from  one 
freight  car  to  another  occupying  parallel  side-tracks,  thrown  to  the  ground  in 
consequence  of  breaking  of  temporary  platform  connecting  the  cars  which  they 
were  using,  his  shoulder  being  dislocated,  judgment  for  plaintiff  in  the  Superior 
Court  of  Cook  county  for  $6,000  was  reversed^  the  employee  being  aware  of  the 
danger  of  the  use  of  such  a  platform,  and  knowing  it  to  be  unsafe,  and  the 
defendant  not  having  given  any  direction  to  use  such  platform. 

Fall  of  lumber  —  Defective  derrick. 

In  PfjLLMAN  Palace  Car  Cpmpany  v.  Bluhm,  109  III.  20  (1884),  laborer  using 
defective  derrick  of  defendant  in  elevating  lumber  to  the  upper  part  of  a  build- 
Ing  hurt  by  fall  of  lumber,  his  arm  being  bro*:;:^  judgment  of  Appellate  Court 
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of  First  District,  affirming  judgment  for  plaintiff  in  the  Superior  Court  of  Coolc 
county  for  $3,500,  was  affirmed. 

Fall  of  bank  of  earth. 

In  Simmons,  Adm'x  v.  Chicago  &  Tomah  R.  R.  Co.,  iio  111.  340  (1884),  laborer 
engaged  in  excavating  a  hill  to  build  a  round-house  for  defendant  killed  by  fall 
of  bank  of  earth,  judgment  for  defendant  in  the  Circuit  Court  of  Jo  Daviess 
county,  affirmed  by  the  Appellate  Court  for  the  Second  District,  was  affirmed, 
the  deceased,  with  knowledge  of  the  danger,  having  voluntarily  continued  ta 
work.    See  11  Bradw.  (111.  App.)  147. 

Falling  from  car — Sudden  start. 

In  Chicago,  Burungton  &  Quincy  R.  R.  Co.  v.  Bell,  Adm'x,  112  111.  360* 
(1884),  laborer  working  on  embankment  on  railroad  bridge,  ordered  to  assist  in 
unloading  stone  from  a  car,  falling  from  car  which  he  had  just  boarded,  the 
car  being  started  without  warning,  run  over  and  killed,  judgment  of  the  Appel- 
late Court  for  the  Second  District,  affirming  judgment  for  plaintiff  in  the  Circuit 
Court  of  Henderson  county  for  $3,041.66,  was  affirmed. 

9.  Employees  of  other  railroad  eorporations. 

In  Pennsylvania  Company  v.  Backes,  133  111.  255  (1890),  employee  of  another 
corporation  working  on  side  track  of  defendant  company  struck  by  a  coal  car 
of  defendant  company  running  at  greater  speed  than  permitted  by  ordinance 
and  without  giving  statutory  warning,  either  by  bell  or  whistle,  judgment  of 
the  Appellate  Court  for  the  First  District,  affirming  judgment  for  plaintiff  in 
the  Circuit  Court  of  Cook  county,  was  affirmed. 

In  Pennsylvania  Company  v.  Conlan,  ioi  111.  93  (1881),  switchman  in  employ 
of  the  Chicago  ft  Alton  R.  R.  Co.,  gathering  up  empty  cars  from  off  the  switches, 
struck  by  one  of  defendant's  freight  trains  backing  up  along  one  of  its  main 
tracks,  and  fatally  injured,  judgment  of  the  Appellate  Court  for  the  First  Dis- 
trict, affirming  judgment  for  plaintiff  in  the  Superior  Court  of  Cook  county  for 
$5,000,  was  affirmed. 

In  Chicago  &  Eastern  Illinois  R.  R.  Co.  v,  O'Connor,  Adm*r,  1x9  III.  586 
(1887),  employee  of  another  company  struck  by  train  of  defendant  while  he  was 
on  track  at  a  crossing,  run  over  and  one  of  his  legs  cut  off,  judgment  of  Appel- 
late Court  for  the  First  District,  affirming  judgment  for  plaintiff  in  the  Superior 
Court  of  Cook  county  for  $5,000,  was  affirmed.     Rehearing  denied. 

In  Lake  Shore  &  Michigan  SoxrrHERN  R'y  Co.  v.  Parker,  Ex'x,  131  III.  557 
(i8^)«  engineer,  in  employ  of  another  railroad,  killed  by  alleged  negligence  of 
defeodaot  in  leaving  a  certain  switch  open,  whereby  the  engine  driven  by 
deceased  was  diverted  from  its  track  and  caused  to  collide  with  another  engine 
on  the  side  track,  judgment  for  plaintiff  for  $5,000  in  the  Circuit  Court  of  Cook 
coonty,  which  was  affirmed  by  the  Appellate  Court  for  the  First  District,  was 
affirmed. 
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MOBILE  AND  OHIO  RAILROAD  COMPANY  V. 

GODFREY. 

Supreme  Court,  Illinois^  January^  1^95- 

[Reported  ia  155  HI.  78.] 

LABORER  INJURED  IN  COLLISION  BETWEEN  TRAINS  —  FELLOW- 
SERVANT  RULE  — QUESTIONS  OF  LAW  AND  FACT  — ERRONEOUS 
INSTRUCTIONS.  —  Where  a  servant  brings  his  action  against  the  master 
for  personal  injuries  alleged  to  have  been  caused  by  the  negligence  of  a 
co-servant,  and  the  master  claims  that  the  injury  was  caused  by  a  fellow- 
servant,  the  court  should  state  the  rule  that  constitutes  fellow-servants,  and 
it  is  for  the  jury  to  determine  from  the  evidence  whether  the  injured  servant 
comes  within  the  rule. 

The  rule  of  fellow-servant  should  be  correctly  stated  to  the  jury  under  proper 
instructions  by  the  court,  and  it  is  reversible  error  to  ignore  the  rule  and 
charge,  as  matter  of  law,  that  certain  employees  were  fellow-servants. 

In  the  absence  of  evidence  as  to  incompetency  of  servants  it  was  error  to  give 
an  instruction  based  on  such  an  element  of  liability. 

So  hild^  in  action  by  laborer  for  injury  sustained  in  a  collision  between  the 
work  train  on  which  he  was  riding  and  another  of  defendant's  trains. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District  (52 
111.  App.  564);  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Jackson  county.    Judgment  reversed. 

"  This  case,  with  one  of  the  same  appellant  against  Fannie 
Massey,  administratrix,  was  submitted  to  this  court  at  the  May 
Term,  1894.  The  titles  of  both  cases  were  placed  at  the  head  of 
the  same  statement,  etc.,  and  both  cases  were  referred  to  in  the 
same  brief.  From  a  statement  made  by  counsel  for  appellant 
the  court  was  induced  to  believe  the  identical  questions  were 
involved  in  each,  and  an  opinion  having  been  filed  in  the  case  of 
Mobile  &  Ohio  R.  Co.  v.  Massey,  152  111.  144(1),  a  per  curiam 
opinion  was  filed  in  the  case,  without  further  examination,  dis- 
posing of  this  case  in  the  same  way  as  the  Massey  case.  A 
petition  for  rehearing  was  filed,  and  the  court,  finding  the  declara- 
tion and   instructions   were   different   in   this   case,  granted  a 


I.  In  Mobile  &  Ohio  R.  R.  Co.  v. 
Massey,  Adm'x,  153  111.  144(1894),  rail- 
road laborer,  a  shoveler,  riding  on  a 
construction  train,  killed  in  collision 
with  a  "  vild  "  train,  caused  by  negll- 
gence  of  conductor  in  failing  to  prop- 
erly read  a  telegraphic  order,  judgment 
of  the  Appellate  Court  for  the  Founh 


District,  affirming  judgment  for  plain- 
ti£f  in  the  Circuit  Court  of  Jackson 
county  for  $2,500.  was  affirmed.  The 
case  of  Abend  v,  Terre  Haute  &  Ind. 
R.  R.  Co.,  Ill  111.  aoa,  11  Am.  Neg. 
Cas.  431,  was  distinguished  on  the 
question  of  fellow-servants.** 
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rehearing.  The  facts  in  evidence  as  to  the  cause  of  injury  in 
this  case  are  substantially  the  same  as  in  the  Massey  case  and, 
therefore,  are  not  repeated  here. 

"  The  first  count  of  plaintiff's  declaration  charges  that  the 
defendant  so  carelessly,  negligently  and  recklessly  operated, 
managed  and  controlled  its  train  on  which  plaintiff  was  being 
carried  from  his  work  that  it  collided  with  another  train  of  said 
defendant.  The  third  count  alleges  that  the  defendant  so  care- 
lessly, negligently  and  recklessly  managed,  operated  and  con> 
trolled  one  of  its  trains  on  its  road  that  it  collided  with  the 
locomotive  and  train  of  cars  on  which  plaintiff  was  being  carried 
from  his  work.  The  fourth  count  alleges  the  defendant  care- 
lessly, negligently  and  recklessly  managed,  operated,  controlled 
and  moved  its  locomotive  and  train  on  which  plaintiff  was  being 
carried,  without  a  headlight  and  at  a  high  rate  of  speed,  because 
of  which  said  train  collided  with  another  of  defendant's  loco- 
motives and  trains.  The  fifth  count  alleges  that  it  was  the  duty 
of  defendant  to  employ  and  provide  reasonable,  competent, 
careful  and  accomplished  servants  to  manage,  control  and  operate 
its  trains  whilst  plaintiff  was  being  carried  from  his  work,  but  the 
defendant  did  not  regard  its  duty  in  that  respect,  and  by  reason 
of  the  incompetency  and  unskilfulness  of  defendant's  servants, 
the  train  on  which  he  was  riding  collided  with  another  of  defend- 
ant's trains.     To  the  second  count  a  demurrer  was  sustained. 

"  The  plaintiff  was  in  the  employ  of  the  defendant  as  a  shov- 
eler  on  a  work  train,  and  one  Rathwell  was  the  conductor  and 
foreman  and  one  Cutler  the  engineer.  No  evidence  was  offered 
as  to  the  skilfulness,  competency  and  carefulness  of  defendant's 
servants.  The  theory  of  the  defense  was  that  Rathwell  was  the 
fellow-servant  of  the  plaintiff. 

••  The  court,  at  the  request  of  the  plaintiff,  gave  instructions 
I  and  2,  as  follows : 

*•  I.  '  In  this  case,  if  you  believe,  from  the  weight  of  the  evi- 
dence, that  the  injuries  complained  of  in  the  declaration  were 
received  by  the  plaintiff  substantially  as  is  allied  in  the  decla 
ration,  as  a  result  of  a  collision  of  two  of  defendant's  engines 
and  trains,  and  that  said  collision  was  the  result  of  the  negligence 
of  Ben  Rathwell,  the  conductor  of  the  dirt  and  construction  train, 
then  you  should  find  the  defendant  guilty.' 

••  2.  *  The  jury  is  instructed  that  the  Mobile  and  Ohio  Rail- 
road  Company  is  required,  by  the  law,  to  use  reasonable  care  and 
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caution  in  the  selection  and  employment  of  competent  persons 
to  manage  its  business,  so  that  no  unnecessary  risks  shall  be 
incurred  by  any  of  its  servants  in  the  discharge  of  their  duties; 
and  if  you  believe,  from  the  weight  of  the  evidence,  that  the 
defendant  had  not  done  so,  and  that  the  complainant  received 
the  injuries  complained  of  in  the  declaration  by  reason  of  such 
negligence,  then  the  defendant  is  liable  for  the  injuries  sustained, 
provided  the  plaintiff  was  using  reasonable  care  and  caution  to 
avoid  the  injury/ 

"And  the  court  was  requested  by  defendant  to  give  instruction 
No.  7,  as  follows: 

**  *  The  court  instructs  you,  that  if  you  believe,  from  the  evi- 
dence, that  the  said  conductor,  Rathwell,  and  the  said  engineer, 
Cutler,  of  the  said  work  train,  were  associated  with  the  plaintiff 
and  others,  as  laborers  or  shovelers,  in  doing  the  work  done  in 
connection  with  or  by  the  use  of  the  said  work  train,  and  that 
they  had  been  engaged  for  six  or  more  weeks,  and  that  in  doing 
their  work  of  loading  and  unloading  the  train  and  in  running  and 
operating  the  same,  they,  as  conductor,  engineer,  fireman,  labor- 
ers or  shovelers,  were  brought  together  so  that  they  could 
mutually  see  and  observe  each  other,  and  ascertain  whether  the 
said  conductor,  engineer,  fireman  and  laborers  were  negligent  or 
careless  in  the  discharge  of  his  or  their  respective  duties,  and 
that  from  their  observation  of  each  other  in  the  discharge  of  their 
duties  they  would  or  might  be  enabled  to  guard  against  the  neg- 
ligence or  carelessness  of  one  another,  then,  and  in  such  case» 
the  conductor,  engineer,  fireman  and  laborers  or  shovelers  were 
fellow-servants  with  the  plaintiff,  and  he  is  not  entitled  to  recover 
for  any  injury  arising  out  of  negligence  on  the  part  of  said  con- 
ductor or  engineer  on  the  occasion  in  question,  and  you  should 
find  the  defendant  not  guilty.' 

''  Which  instruction  the  court  refused  to  give  to  the  jury  and 
the  defendant  excepted.  A  verdict  and  judgment  were  rendered 
for  $io,ooo,  and  that  judgment  was  afHrmed  by  the  Appellate 
Court,  and  this  appeal  is  prosecuted." 

Lansden  &  Leek,  for  appellant. 

Smith,  McElvain  &  Herbert,  for  appellee. 

Phillips^  J  —  Where  a  servant  brings  his  action  against  the 
master  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  a  co-servant,  and  the  master  denies  a  right  of 
recovery,  claiming  the  servant  injured  is  a  fellow-servant  of  the 
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one  oausing  the  injury,  it  is  the  province  of  the  court  to  state 
the  rule  that  constitutes  fellow-servants,  and  it  is  a  question  of 
fact,  for  the  jury  to  determine  from  the  evidence,  whether  the 
different  servants  are  fellow-servants  within  the  rule.  Ind.  & 
St.  L.  R.  Co.  V,  Morgenstern,  io6  111.  216  (i);  Chicago  &  N.  W. 
R'y  Co.  V.  Moranda,  108  111.  576,  14  Am.  Neg.  Cas.  362.  ante; 
Lake  Erie  &  W.  R.  Co.  v.  Middleton,  142  111.  550(2);  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  242,  14  Am.  Neg.  Cas.  291. 
ante.  In  such  case,  it  is  important  that  the  rule  should  be  cor- 
rectly stated  and  the  question  of  fact  submitted  to  the  jury  for 
determination  under  proper  instructions. 

The  first  instruction  given  for  the  plaintiff  wholly  disregarded 
the  theory  of  the  defense,  and  determined  the  relation  of  the 
plaintiff  and  the  conductor  as  fellow-servants  as  a  question  of 
law,  leaving  the  jury  to  find,  alone,  whether  the  injury  to  plain- 
tiff was  caused  by  the  negligence  of  the  conductor.  In  this  there 
was  error. 

No  evidence  was  offered  to  show  that  the  servants  of  the 
defendant  in  charge  of  the  train  were  incompetent,  careless,  or 
unskilful,  and  in  the  absence  of  such  evidence  there  was  nothing 
on  which  to  base  the  second  instruction.  It  was  not  to  be  pre- 
sumed because  of  the  happening  of  the  accident  alone.  It  was 
error  to  give  the  second  instruction  for  the  plaintiff. 

The  objections  made  to  other  of  plaintiff's  instructions,  under 
the  evidence,  are  not  tenable. 

There  are  certain  duties  of  the  master  that  are  non-assignable 
—  that  is,  when  delegated  to  another  that  other  occupies  the 
relation  of  vice-principal,  for  whose  negligence  and  want  of  care 
the  master  is  responsible.  Among  such  duties,  with  the  assump- 
tion by  the  servant  of  the  ordinary  hazards  in  such  case,  are, 
that  he  shall  exercise  reasonable  care  to  see  that  tools,  appliances 

I.  In  Indianapolis  &  St.  Louis  R.  R.  a.  In  Lake  Erie  &  Western  R.  R. 

Co.  V.  Morgenstern,  Adm'r,  io6  111.  Co.  r.  Middleton,  Adm'x,  142  111.  550 

216  (1883X  inspector  of  rolling  stock  (1892),  hostler's  assistant  or  '*  wiper'* 

attending  to  his  duties  struck  by  fall  killed  in  collision  between  trains,  judg- 

of  baggage  from  a  truck  which  threw  ment  of  the  Appellate  Court  for  the 

him  on  the  track  and  he  was  run  over  Third  District,  affirming  judgment  for 

and    killed,    judgment    of    Appellate  plaintiff  in  the  Circuit  Court  of  McLean 

Court  for  the  Third  Distirct,  affirming  county  for  $5,000,  was  affirmed.    The 

judgment  for  plaintiff  in   the  Circuit  question  of  fellow-servants  was  fully 

Court  of  Coles  county,  was  affirmed.  discussed   and    numerous    authorities 

cited.    See  also  46  111.  App.  218. 
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and  machinery  are  reasonably  safe,  and  must  use  reasonable  care 
that  the  place  where  the  servant  works  is  reasonably  safe;  to 
exercise  ordinary  care  in  the  selection  of  superintending  fellow- 
servants,  and  where  he  has  notice  of  the  unfitness  of  a  fellow- 
servant,  to  discharge  him ;  to  inform  the  servant  of  special  dan* 
gers  of  his  situation,  and  of  the  machinery  and  appliances  with 
and  about  which  he  is  employed,  where  he  is  uninformed,  and, 
within  the  rules  we  have  stated  in  Monmouth  Mining  &  Mfg. 
Co.  V.  Erling,  148  111.  521,  14  Am.  Neg.  Cas.  284,  ante^  to  use 
reasonable  care  to  keep  in  repair  machinery,  tools  and  appliances 
with  which  and  where  the  servant  is  employed.  Almost  all 
other  duties  are  assignable,  and  where  the  master  has  complied 
with  his  non-assignable  duty  of  using  ordinary  care  in  the  selec- 
tion of  a  servant  to  whom  such  duties  are  intrusted,  for  an  injury 
occurring  through  such  servant's  neglect  to  another  servant  the 
master  is  not  responsible,  because  their  relation  is  that  of  fellow- 
servants.  One  servant  may  be,  in  relation  to  a  co-servant,  a 
vice-principal  in  one  relation  and  a  fellow- servant  in  another,  the 
particular  relation  depending  on  the  particular  duties  he  is  dis- 
charging at  the  time.  It  is  not  for  the  court  to  determine  whether 
the  plaintiff,  in  relation  to  Rathwell,  was  a  fellow-servant  with 
him,  as  conductor.  Rathwell  also  discharged  the  duties  of  fore- 
man, and,  under  proper  instructions,  it  would  be  a  question  for 
the  jury  to  determine  if  there  was  negligence  on  the  part  of 
Rathwell,  and  if  so,  in  what  relation  it  occurred.  The  seventh 
of  defendant's  refused  instructions  omitted  all  reference  to  the 
duties  of  Rathwell  as  foreman,  and  sought  to  determine,  as  a 
matter  of  law,  that  the  injuries  resulted  from  his  acts  as  con- 
ductor. In  this  it  was  erroneous,  and  it  was  not  error  to  refuse 
the  same. 

For  the  errors  in  giving  plaintiff's  first  and  second  instructions 
the  judgments  of  the  Appellate  Court  [52  111.  App.  564]  and  the 
Circuit  Court  are  reversed,  and  the  cause  remanded  to  the  Circuit 
Court  of  Jackson  county. 
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CASES  ARISING  OUT  OF  INJURIES  TO  RAILROAD  EMPLOYEES, 
DECIDED  IN  THE  APPELLATE  COURTS  OF  ILLINOIS. 

1.  Brakemen. 

2.  CareleaneFS. 
8.  Car  reiMdrers. 

4.  Coupling  and  nneoupling  ears. 
6.  ConduetOFS. 

6.  Defeetive  appllanoes. 

7.  Derailment. 

8.  Engineers.  "^ 

9.  Explosions. 

10.  Falling  objects. 

11.  Firemen. 

12.  Flying  objects. 
18.  Grlpman. 

14.  Hand  cars,  etc  —  Accidents  on. 

15.  Section  hands. 
10.  Switchmen. 

17.  Track  hands. 

18.  Watchmen. 
10.  Yard  clerk. 

20.  Employees  of  other  companies. 

21.  Miscellaneous. 

[Note.  —  Following  the  plan  pursued  in  relation  to  actions  for  Personaf 
Injuries  to  Employees,  involving  the  Liability  of  the  Master  therefor,  decided 
in  the  Appellate  Courts  of  Illinois,  the  Special  Note  of  which  appears  in  this 
volume  of  Am.  Neg.  Cas.,  pages  328  to  335,  ante^  the  Editor  has  compiled  notes, 
of  cases  in  the  Appellate  Courts  relating  to  Railroad  Employees,  and  classified 
them  under  the  various  branches  of  Railroad  Employment,  wherever  the  same 
are  specified,  and  in  this  manner  the  vast  number  of  Appellate  Courts  decisions 
on  the  topics  treated  herein  are  conveniently  incorporated  in  this  volume^  See 
reference  to  a  similar  Special  Note  on  page  328,  of  this  volume,  antel\ 

1.  Brakemen. 

Illinois  Central  R.  R.  Co.  v,  Jones,  Adm'r,  11  Bradw.  (111.  App.)  324;  brake- 
man  thrown  from  car  which  became  detached  from  train  and  killed;  defective 
appliance;  judgment  for  plaintiff  reversed;  assumptioh  of  risk. 

Wabash.  St.  Louis  &  Pacific  R'y  Co.  ».  Moran,  Adm'x,  13  Bradw.  (111.  App). 
72;  brakeman  standing  on  car  endeavoring  to  set  brake,  fell  or  thrown  to  the 
ground  and  killed;  defective  appliance;  judgment  for  plaintiff  reversed  tor  error 
in  instruction  on  negligence  of  parties. 

Chicago  ft  Alton  R.  R.  Co.  v,  Pratt,  14  Bradw.  (111.  App.)  346;  brakeman 
falling  from  defective  ladder  on  car,  thrown  to  ground  and  run  over,  one  of  his. 
legs  being  injured;  judgment  for  plaintiff  reversed  on  ground  that  evidence 
failed  to  charge  defendant  with  notice  of  alleged  defect. 

Wabash,  St.  Louis  &  Pacific  R'y  Co.  v,  Deardorff  (by  next  friend),  14  Bradw. 
(111.  App.)  401;  brakeman  injured  coupling  cars;  iron  projecting  over  end  gate 
of  the  cars  loaded  with  iron;  judgment  for  plaintiff  reversed;  assumption  of  risk 
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Wabash,  St.  Loais  &  Paci6c  R'y  Co.  v.  Mahaffee,  Adm'x,  i6  Bradw.  (III.  App.) 
.290:  brakexnan  killed;  judgment  for  plaintiff  reversed  for  erroneous  instructloa 
■on  fellow-servants. 

Flynn,  Adm'x.  v.  Wabash,  St.  Louis  &  Pacific  R'y  Co..  18  Bradw.  (111.  App.) 
235;  brakeman  uncoupling  cars  slipping  on  ice  caused  by  leakage  from  pipe  on 
engine,  run  over  and  killed;  charge  directing  jury  to  find  for  defendant  errone- 
ous, as  facts  were  for  jury;  judgment  for  defendant  reversed. 

Ohio  &  Mississippi  R'y  Co.  v,  Bass.  36  ill.  App.  126;  brakeman  injured  while 
attempting  to  uncouple  cars  in  motion;  defective  appliance;  judgment  for 
plaintif!  reversed;  contributory  negligence. 

Chicago  &  Alton  R.  R.  Co.  v,  Matthews,  39  111.  App.  541;  brakeman  striking 
bridge  and  knocked  off  car;  judgment  for  plaintiff  reversed  for  erroneous  instruc- 
tion.    See  also  subsequent  decision  in  48  111.  App.  361,  where  the  judgment  for 
plaintiff  was  affirmed, 

Peoria,  Decatur  &  Evansville  R'y  Co.  v,  Puckett,  Adm*x,  42  111.  App.  642; 
l)rakeman  stepping  into  hole  on  track  and  killed  by  train;  judgment  for  plain- 
tiff for  $2,500  reversed;  assumption  of  risk;  erroneous  instructions. 

Ohio  eSc  Mississippi  R*y  Co.  v,  Wagelin,  Adm'r.  43  111.  App.  324;  brakeman 
killed  by  coupling  cars;  defective  appliance;  judgment  for  plaintiff  for  $2,000 
4iffirmed, 

Wisconsin  Central  R.  R.  Co.  v.  Ross,  Adm'x,  43  111.  App.  454;  brakeman 
jolted  from  car,  run  over  and  killed;  defective  track;  judgment  for  plaintiff 
4iffi,rmed, 

Atchison,  Topeka  &  Santa  Fe  R«  R.  Co.  v,  Alsdurf,  47  111.  App.  200;  brakeman 
killed;  assumption  of  risk;  judgment  for  plaintiff  reversed. 

Illinois  Central  R.  R.  Co.  v.  Pirtle,  Adm'r,  47  III.  App.  498;  brakeman  killed 
in  wreck  caused  by  cars  leaving  rails;  judgment  for  plaintiff  affirmed, 

St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v,  Corgan,  49  111.  App.  229;  brakeman  run 
•over  by  train;  negligent  and  incompetent  engineer;  judgment  for  plaintiff 
reversed  for  admission  of  improper  evidence. 

Mobile  &  Ohio  R.  R.  Co.  v,  Harmes,  52  111.  App.  649;  brakeman  thrown 
from  car  while  setting  the  brake,  due  to  defective  appliance,  run  over  and  arm 
•crushed;  judgment  for  plaintiff  for  $5,000  affirmed, 

Illinois  Central  R.  R.  Co.  v,  Harris,  53  111.  App.  592;  brakeman  coupling  cars 
caught  between  dead  woods  of  two  cars  and  arm  and  hand  crushed;  judgment 
for  plaintiff  for  $8,000  reversed  for  misleading  instruction.  See  also  63  111.  App. 
172  (which  seems  to  be  another  appeal  in  the  Harris  case),  where  judgment  for 
plaintiff  for  $8,000  was  affirmed, 

Illinois  Central  R.  R.  Co.  v,  Barslow,  55  111.  App.  203;  brakeman  attempting 
to  couple  parts  of  train,  injured  by  glove  upon  his  hand  catching  in  crack  on 
under  side  of  coupling  link,  and  fingers  crushed;  judgment  for  plaintiff  reversed; 
failure  to  show  defendant's  knowledge  of  defect. 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis  R*y  Co.  v.  Selsor,  55  111.  App.  685; 
brakeman  on  freight  train  attempting  to  couple  freight  car  to  tender  of  engine, 
injured  by  hand  being  crushed;  judgment  for  plaintiff  for  $5,000  reversed  for 
erroneous  instructions. 

Illinois  Central  R.  R.  Co.  v.  Sanders,  58  111.  App.  117;  brakeman  and  switch- 
nian  coupling  cars  injured  by  foot  catching  under  one  of  the  ties,  by  reason  of 
which  the  car  struck  him  and  threw  him  forward  whereby  one  of  his  legs  was 
run  over  and  crushed;  judgment  for  plaintiff  reversed  for  erroneous  instructions. 

Illinois  Central  R.  R.  Co.  v,  Orr,  59  111.  App.  260;  brakeman  injured  by  arm 
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being  caught  between  deadwood  of  cars,  on  account  of  absence  of  draw-bar 
from  one  of  the  cars;  judgment  for  plaintiff  for  $1,000  affirmed, 

Chicago  &  Great  Western  R*y  Co.  v.  Armstrong,  62  111.  App.  328;  brakeman 
on  ladder  of  freight  car  trying  to  get  on  top  of  car  to  set  brakes,  give  signals, 
etc.,  on  train  breaking  in  two,  seriously  injured  by  falling  between  engine  and 
•car,  the  train  running  at  about  thirty  miles  an  hour;  defective  car;  alleged 
absence  of  handhold;  judgment  for  plaintiff  ior  %i2^ooo  reversed,  the  evidence 
disproving  that  there  was  no  handhold  upon  the  car. 

2.  Car  cleaners,  ete. 

Chicago  &  Alton  R.  R.  Co.  v.  Murphy,  17  Bradw.  (III.  App.)  444;  cleaner  and 
wiper  attempting  to  jump  on  footboard  of  engine  stepping  into  hole  on  track 
and  his  foot  crushed  by  engine;  judgment  for  plaintiff  reversed;  assumption 
of  risk. 

Chicago  &  Eastern  Illinois  R.  R.  Co.  v.  Gill,  37  111.  App.  61;  employee  clean- 
ing  car  injured  by  other  cars  run  against  it;  judgment  for  plaintiff  r^^j^<// 
evidence  not  sustaining  verdict. 

Chicago,  Milwaukee  &  St.  Paul  R.  R.  Co.  v.  Krueger,  33  111.  App.  639; 
employee  washing  cars  on  track  struck  by  moving  car;  judgment  for  plaintiff 
for  $2,000  affirmed. 

Clay  v.  Chicago,  Burlington  Si  Quincy  R.  R.  Co.,  56  111.  App.  235;  employee 
under  engine,  cleaning  ashes  out  of  ash  pan,  injured  by  leg  being  cut  off  by 
engine  being  started  while  he  was  working  under  it;  judgment  for  defendant 
affirmed.'  felllow-servant  rule. 

3.  Car  repairers. 

Illinois  Central  R.  R.  Co.  v.  Winslow,  56  III.  App.  462;  car-repairer  injured 
while  under  car;  judgment  for  plaintiff  reversed;  disobedience  of  rules;  con- 
tributory negligence. 

Chicago  &  Alton  R.  R.  Co.  v.  Hoyt,  16  Bradw.  (111.  App.)  237;  carpenter  on 
top  of  cars  inspecting  same,  thrown  to  ground  while  stepping  from  one  car  to 
another  owing  to  sudden  jerk  of  train;  judgment  for  plaintiff  reversed;  fellow- 
servaot  rale. 

4b  Coupling  and  aneoapUng  ears. 

Chicago  &  Alton  R.  R.  Co.  v,  O'Bryan,  15  Bradw.  (111.  App.)  135;  railroad 
employee  caught  between  bumpers  of  cars  and  fatally  injured;  judgment  for 
plaintiff  reversed;  injury  caused  by  fellow-servants. 

Peoria,  D.  9t  E.  R'y  Co.  v.  Puckett,  Adm*r,  52  fll.  App.  222;  employee 
killed  while  uncoupling  car;  judgment  for  plaintiff  reversed.  See  also  42  111. 
App.  642. 

East  St.  Louis  Connecting  R'y  Co.  v.  Shannon,  52  111.  App.  421:  employee 
injured  while  coupling  cars;  judgment  for  plaintiff  reversed  for  erroneous 
instr  actions. 

5.  Conductors. 

Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v.  Hunt,  Adm'x,  18  Bradw.  (III. 
App.)  288;  conductor  of  freight  train,  sleeping  in  caboose,  killed  in  coUisioa 
with  train;  contributory  negligence;  judgment  for  plaintiff  reversed. 

See  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Warner,  32  III.  App.  463 
<i887),  where  judgment  for  plaintiff  for  $6,500  was  affirmed. 
Vol.  XIV  — 26 
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6.  Defective  appliances. 

Goff  z/.  Toledo,  St.  Louis  &  Kansas  City  R.  R.Co.,  28  III.  App.  529;  einployee, 
member  of  wrecking  crew,  injured  by  the  breaking  of  a  rope;  judgment  for 
defendant  on  demurrer  reversed^  a  sufficient  cause  of  action  having  been 
made  out. 

East  St.  Louis  Connecting  R'y  Co.  v,  Dwyer,  Adm'x,  41  111.  App.  522; 
employee  fatally  injured  by  defective  jack-screw;  judgment  for  plaintiff 
reversed;  insufficiency  of  declaration. 

7.  Derailment. 

Chicago  &  Alton  R.  R.  Co.  v.  Dunn,  23  111.  App.  148;  employee's  arm  broken 
by  derailment  of  caboose  in  which  he  was  riding;  judgment  for  plaintiff  for 
$500  reversed^  the  evidence  failing  to  show  negligence  on  defendant's  part. 

8.  Engineers. 

Chicago.  Burlington  &  Quincy  R.  R.  Co.  v,  Clark,  2  Bradw.  (III.  App.)  596; 
engineer  injured  in  collision  of  his  train  with  a  "wild"  train  belonging  ta 
another  company;  judgment  for  plaintiff  for  $3,900  reversed;  assumption  of  risk. 
.  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Abend,  Adm'r,  7  Bradw.  (IIU 
App.)  130;  engineer  found  unconscious  on  track;  alleged  to  have  been  caused 
by  defective  construction  of  bridge  and  trestle  work;  judgment  for  plaintiff 
reversed;  assumption  of  risk. 

Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Young,  26  111.  App.  115;  engi- 
neer jumping  from  engine  to  avoid  collision;  judgment  for  plaintiff  reversed  iot 
erroneous  admission  of  certain  evidence,  etc. 

Illinois  Central  R.  R.  Co.  v,  Neer,  26  111.  App.  356;  engineer  killed  In  col- 
lision between  trains;  judgment  for  plaintiff  for  $5,000  reversed;  assumption  of 
risk.  See  also  31  III.  App.  126,  where  a  judgment  for  plaintiff  on  a  subsequent 
trial  was  again  reversed, 

Ohio  &  Mississippi  R*y  Co.  v,  Robb,  Adm'r,  36  111.  App.  627;  engineer  fatally 
injured  in  collision  with  *'  wild  "  train;  judgment  for  plaintiff  for  $5,000 
reversed;  assumption  of  risk;  fellow-servant. 

Illinois  Central  R.  R.  Co.  v.  Quirk,  Adm'r,  51  IH.  App.  607;  locomotive 
engineer  killed  in  railroad  wreck;  act  of  third  party;  railroad  not  liable;  judg- 
ment for  plaintiff  for  $3,000  reversed, 

Elgin,  Joiiet  &  Eastern  R'y  Co.  v.  Malaney,  59  111.  App.  Z14;  locomotive 
engineer  running  switch  engine  injured  in  collision  with  a  car  being  pushed  by 
another  switch  engine  in  charge  of  other  employees  of  defendant;  judgment 
for  plaintiff  for  $5,000  reversed;  fellow-servant  rule  applied. 

Illinois  Central  R.  R.  Co.  v.  Creighton,  63  111.  App.  165;  engineer  Injured; 
defective  engine;  judgment  for  plaintiff  affirmed.  See  also  former  decision  in 
53  III.  App.  45. 

Chicago  &  Alton  R.  R.  Co.  v,  Du  Bois,  56  III.  App.  x8i;  locomotive  engineer 
killed  by  explosion  of  boiler  of  engine;  judgment  for  plaintiff  for  $5,000  reverted 
for  erroneous  instructions.    See  also  65  111.  App.  142. 

9.  Explosions. 

Chicago  &  Alton  R.  R.  Co.  v.  Brandan,  Adm'x,  and  Chicago  &  Alton  R.  R. 
Co.  V,  Hastings,  Adm'x,  65  111.  App.  150;  and  Chicago  &  Alton  R.  R.  Co.  v, 
Du  Bois,  65  111.  App  142,  actions  arising  out  of  the  explosion  of  a  locomotire 
boiler,  whereby  Du  Bois,  the  engineer,  Brandau,  the  fireman,  and  Hastia^s* 
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the  forward  brakeman,  sustained  injuries  resulting  in  their  death;  judgment 
for  plaintiffs  in  each  case  reversed^  the  evidence  failing  to  disclose  negligence  of 
the  railroad  company  or  the  cause  of  the  explosion. 

Chicago  &  St.  Louis  R.  R.  Co.  v.  Ashling,  Adm'x,  34  111.  App.  99;  railroad 
employee,  a  hostler,  killed  by  explosion  of  boiler  of  locomotive;  judgment  for 
plaintiff  reversed  for  erroneous  instructions,  etc. 

10.  Falling  objects. 

Chicago  &  Northwestern  R.  R.  Co.  v.  Scheuring,  4  Bradw.  (111.  App.)  533; 
employee  in  railroad  shops  and  yards  injured  in  lifting  and  moving  materials; 
fall  of  appliance,  part  of  engine,  upon  plank  which  broke  and  injuring  plaintiff's 
band;  judgment  for  plaintiff  for  $6,000  reversed;  fellow -servant  rule. 

Chicago,  Burlington  fl  Quincy  R.  R.  Co.  v,  Merckes,  36  III.  App.  195:  rail- 
road employee,  hauling  heavy  iron  frame  from  machine  shop  to  roundhouse, 
injured  by  fall  of  the  frame;  judgment  for  plaintiff  reversed;  fellow-servant  rule. 

Chicago,  Rock  Island  &  Pacific  R*y  Co.  v,  Becker,  38  111.  App.  523;  employee 
injured  by  fall  of  a  door;  judgment  for  plaintiff  reversed^  it  being  held  that  no 
cause  of  action  was  shown. 

East  St.  Louis  Connecting  R*y  Co.  v,  Enright,  47  III.  App.  494;  employee 
injured  by  fall  of  telegraph  pole;  judgment  for  plaintiff  affirmed, 

11.  Firemen. 

Union  Railway  &  Transit  Co.  v.  Leahy,  9  Bradw.  (111.  App.)  353:  fireman 
injured  while  clearing  the  ash  pan  under  his  engine,  his  left  leg  being  run  over 
as  engine  started;  judgment  for  plainliff  for  $2,201  reversed;  failure  to  show 
negligence  on  defendant's  part. 

Wabash,  St.  Louis  &  Pacific  R'y  Co.  v,  Conklin,  Adm'r,  15  Bradw.  (111.  App.) 
157;  fireman  killed  while  cleaning  ash  pan  of  his  engine,  caused  by  work  train 
crashing  into  train;  judgment  for  plaintiff  reversed;  contributory  negligence,  etc. 

Chicago,  Milwaukee  &  St.  Paul  R'y  Co.  v.  Standart,  16  Bradw.  (111.  App.) 
145;  fireman  jumping  from  engine  which  collided  with  obstruction  on  track, 
injured  by  spraining  his  ankle;  judgment  for  lAsAnrXfl  reversed  for  erroneous 
instruction  on  degree  of  care  required  of  railroad  company. 

Illinois  Central  R.  R.  Co.  v.  Hosier,  Adm'r,  45  111.  App.  905;  fireman  killed 
In  collision;  negligence  of  engineer;  judgment  for  plaintiff  reversed;  fellow, 
servant  rule  applied. 

Illinois  Central  R.  R.  Co.  v.  Swisher,  61  III.  App.  6it;  fireman  injured  by 
reason  of  a  switch  being  left  open,  causing  passenger  train  on  which  he  was 
fireman  to  leave  main  track  and  run  upon  a  passing  track;  judgment  for 
p\9\niiSl  reversed;  risks  of  employment;  fellow-servanrs,  etc.  See  also  former 
decision  in  53  III.  App.  411. 

Illinois  Central  R.  R.  Co.  v.  Meyer,  65  III.  App.  531;  fireman  jumping  from 
engine  to  avoid  collision  run  over  and  foot  and  leg  crushed;  judgment  for 
plaintiff  reversed  for  erroneous  instructions,  etc. 

12.  Flying  object 

Chicago  ft  Alton  R.  R.  Co.  v,  Mahoney,  4  Bradw.  (111.  App.)  263;  boller- 
inaker  injured  by  piece  of  steel  separating  from  tool  with  which  he  was  work- 
ing, entering  his  eye  and  destroying  sight;  judgment  for  plaintiff  r/v/rx/</ for 
erroneous  Instructions. 
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18.  Oripman. 

West  Chicago  Street  R.  R.  Co.  v,  Dwyer,  57  III.  App.  440;  gripman  injured 
by  defective  brake-handle  on  cable  car;  judgment  for  plaintiff  for  $7iOOO 
affirmed;  a  gripman  and  a  wrecking  crew  are  not  fellow-servants. 

14.  Hand  ears,  ete.  —  Aeeldents  on. 

Toledo,  St.  Louis  &  Kansas  City  R.  R.  Co.  v.  Conroy,  39  111.  App.  351; 
employee  injured  by  hand  car  which  was  derailed;  judgment  for  plaintiff 
affimted, 

Pittsburgh,  Cincinnati  &  St.  Louis  R'y  Co.  v,  Goss,  13  111.  App.  619;  employe 
on  hand  car  injured  in  collision  with  train;  judgment  for  plaintiff  reversed  on 
ground  of  contributory  negligence. 

Chicago  &  Alton  R.  R.  Co.  v,  McDonald,  ax  111.  App.  409;  shoveler  on  con- 
struction train  injured  in  collision;  negligence  of  conductor  and  engineer; 
judgment  for  plaintiff  for  $6,260  reversed;  fellow-servant  rule  applied. 

Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Blank,  24  111.  App.  438;  laborer, 
engaged  in  loading  gravel  on  cars  under  direction  of  conductor,  killed  by  being 
thrown  from  flat  cars  and  run  over,  due  to  alleged  reckless  order  of  conductor 
to  uncouple  car;  judgment  for  plaintiff  for  $2,150  affirmed, 

Peoria,  Decatur  &  Evansville  R'y  Co.  v.  Johns,  43  III.  App.  83;  laborer, 
unloading  car,  knocked  down  by  car  which  was  pushed  against  him  by  engine 
which  was  defective,  whereby  he  was  run  over  and  foot  injured;  judgment  for 
plaintiff  reversed  for  erroneous  instructions,  etc. 

15.  Seetion  hands. 

Chicago.  Burlington  &  Quincy  R.  R.  Co.  v.  Peterson,  32  111.  App.  X3R; 
section-hand  injured  in  collision  between  hand  car  and  engine;  judgment  for 
plaintiff  reversed;  evidence  insufficient. 

Louisville,  Evansville  &  St.  Louis  Con.  R*y  Co.  v.  Allen,  Adm'x,  47  III.  App. 
465;  section-hand  killed  by  defective  appliance;  judgment  for  plaintiff  reversed: 
assumption  of  risk. 

St.  Louis,  Alton  &  Terre  Haute  R.  R.  Co.  v.  Biggs,  53  111.  App.  550;  section- 
hand,  riding  on  pile-driver,  injured  in  collision  with  car  standing  on  side  track; 
judgment  for  plaintiff  for  $3,000  affirmed. 

Mischke  v.  Chicago,  Burlington  k.  Quincy  R.  R.  Co.,  56  111.  App.  472;  section- 
boss,  contrary  to  rules,  took  his  wife  upon  hand  car,  and,  endeavoring  to  save 
his  wife  from  coUision  with  engine  had  four  of  his  toes  cut  off;  no  right  of 
recovery;  judgment  for  defendant  affirmed, 

16.  Switehmen. 

Chicago.  Rock  Island  &  Pacific  R.  R.  Co.  v,  Henry,  Adm'x,  7  Bradw.  (111. 
App.)  322:  switch-tender  and  brakeman  coupling  cars  killed  while  between  car 
loaded  with  wheels  and  car  with  grain,  the  impact  of  the  cars  throwing  wheels 
off  car  and  upon  deceased;  judgment  for  plaintiff  fori4,ooo  reversed;  erroneous 
admission  of  certain  evidence  on  a  question  of  damages. 

Chicago  &  Eastern  Illinois  R.  R.  Co.  v.  Hagar,  11  Bradw.  (III.  App.)  498; 
switchman  falling  in  front  of  moving  car;  defective  appliance;  judgment  for 
plaintiff  reversed  for  erroneous  instruction  implying  that  railroad  company  was 
an  insurer  of  safe  condition  of  cars. 

Wabash,  St.  Louis  &  Pacific  R'y  Co.  v,  Fenton,  12  Bradw.  (III.  App.)  417; 
yard  switchman  in  position  to  couple  cars  struck  by  a  piece  of  the  draw-bar 
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ivhich  broke,  knocking  him  on  the  rail  and  his  right  leg  run  over  by  car;  judg- 
ment for  plaintiff  for  $8,000  reversed  for  erroneous  instructions. 

Chicago  &  Alton  R.  R.  Co.  v.  Few,  15  Bradw.  (111.  App.)  125;  switchman 
catching  foot  in  frog,  thrown  upon  track  and  his  left  arm  run  over  by  flat  car; 
judgment  for  plaintiff  reversed  for  erroneous  admission  of  certain  evidence  on 
the  question  of  damages,  etc. 

Chicago,  Burlington  &  Quincy  R.  R.  Co.  v,  Montgomery,  15  Bradw.  (111. 
App.)  205;  switchman's  hand  and  arm  injured  while  attempting  to  uncouple 
'*  foreign  '*  cars;  risk  of  employment;  judgment  for  plaintiff  reversed, 

Whalen,  Adm*r,  v,  Illinois  &  St.  Louis  R.  R.  &  Coal  Co.,  16  Bradw.  (111.  App.) 
320;  switchman  coming  into  contact  with  corner  of  scale  shed  of  defendant, 
knocked  from  engine,  run  over  and  killed;  judgment  on  verdict  directed  for 
defendant  was  reversed^  the  facts  being  for  jury. 

Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Smith,  Adm'x,  18  Bradw.  (III. 
App.)  119;  switchman,  uncoupling  cars,  caught  foot  between  rails,  run  over 
and  killed;  judgment  for  plaintiff  reversed;  assumption  of  risk. 

Chicago  &  Alton  R.  R.  Co.  v,  Stites,  20  Bradw.  (111.  App.)  648;  yard  switch- 
man  injured  in  jumping  from  engine  to  avoid  collision;  defective  switch;  judg- 
ment for  plaintiff  for  $3,550  reversed;  knowledge  of  defect  must  be  shown; 
failure  to  prove  allegation  of  defendant's  negligence.  See  also  subsequent 
decision  on  appeal  in  the  Stites  case,  where  judgment  for  plaintiff  was  again 
reversed  oTi  the  grounds  of  former  ruling,  26  111.  App.  430. 

Chicago,  Rock  Island  &  Pacific  R*y  Co.  v,  Touhy,  26  111.  App.  99;  switchman 
injured;  negligence  of  engineer;  judgment  for  plaintiff  reversed  for  contributory 
negligence;  fellow-servant  rule  also  applied. 

Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Fitzgerald,  Adm'x,  40  111.  App. 
476;  employee  killed  in  collision  while  making  up  trains  in  switch  yard;  judg- 
ment for  plaintiff  reversed  ior  erroneous  exclusion  and  admission  of  evidence. 

Chicago  &  Great  Western  R.  R.  Co.  v.  Travis,  Adm'r,  44  111.  App.  466;  switch- 
man killed  by  falling  from  and  under  engine;  defective  appliance;  judgment 
for  plaintiff  reversed;  knowledge  of  defect;  assumption  of  risk.  \ 

Illinois  Central  R.  R.  Co.  v,  Morrissey,  45  111.  App.  127;  switchman  injured 
by  foot  catching  in  guard  rail;  judgment  for  plaintiff  reversed;  erroneous 
instructions. 

Peoria,  Decatur  &  Evansville  R*y  Co.  v,  Hardwick,  48  111.  App.  562;  switch- 
man  injured  by  footboard  of  engfne  coming  in  contact  with  plank  at  crossing, 
throwing  him  under  engine;  judgment  for  plaintiff  for  $13,200  reversed  for 
erroneous  instructions  and  excessive  damages. 

Elgin,  Joilet  &  Eastern  R'y  Co.  v.  Docherty,  Adm'r,  .66  111.  App.  17;  switch- 
man attempting  to  get  upon  moving  car  falling  from  same,  caused  by  breaking 
of  brake  staff,  run  over  and  killed;  judgment  for  plaintiff  reversed;  violation 
of  rules. 

Illinois  Central  R.  R.  Co.  v,  Weiland,  67  111.  App.  332;  switchman  injured; 
defective  brake;  hand  and  fingers  crushed;  judgment  for  plaintiff  affirmed, 

17.  Traek  hands. 

Chicago  &  Northwestern  R'y  Co.  v.  Bliss,  Adm*x,  6  Bradw.  (til.  App.)  411; 
trackman  killed  by  handle  of  hand  car,  the  wheel  of  which  car  was  violently 
struck  by  snow-plough;  judgment  for  plaintiff  for  $1,683.75,  reversed  for  con- 
tributory negligence  of  deceased  and  his  fcllow-servants. 

Miller  v.  Ohio  &  Mississippi  R'y  Co.,  24  111.  App.  326;  track-repairer  ordered 
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by  section  boss  to  remove  sand  and  fi^ravel  from  a  car,  thrown  from  car  and  leg 
run  over,  owing  to  negligence  of  engine  driver;  direction  of  verdict  for  defend- 
ant proper;  fellow-servant  rule  applied. 

Chicago,  St.  Louis  &  Pittsburgh  R.  R.  Co.  r.  Gross,  35  111.  App.  178:  track- 
hand  fatally  injured  by  being  run  over  by  train;  judgment  for  plaintiff  affirmed, 

Chicago  &  Eastern  Illinois  R.  R.  Co.  v.  Shannon,  Adm*x,  43  111.  App.  540; 
track-repairer  in  switch  yard  killed  by  a  moving  train;  judgment  for  plaintiff 
for  $1,000  affirmed, 

18.  Watehmen. 

Lake  Shore  &  Michigan  Southern  R*y  Co.  v.  Roy,  5  Bradw.  (111.  App.)  82; 
night  watcfiman  falling  from  foot-board  of  engine  in  ci>mpany's  yard,  and  hand 
cut  off  by  wheels  passing  over  it;  judgment  for  plaintiff  for  $5,000  reversed; 
against  weight  of  evidence;  contributory  negligence. 

19.  Yard  elerk. 

East  Si.  Louis  Connecting  R*y  Co.  v,  O'Hara,  59  III.  App.  649;  night  yard 
clerk  caught  between  cars  and  thumb  injured;  judgment  for  plaintiff  for  $1,300 
reversed;  risks  of  employment. 

20.  Employees  of  other  eompanies. 

Chicago  &  Eastern  Illinois  R.  R.  Co.  v,  Holland,  18  Bradw.  (III.  App.)  418; 
conductor,  in  employ  of  another  railroad,  injured  in  collision  caused  by  negli- 
gence of  defendant's  servants;  judgment  for  plaintiff  for  $25,000  affirmed; 
damages  not  excessive  where  injured  party  was  a  hopeless  and  almost  total 
wreck. 

O'Sullivan,  Adm*r.  v,  Chicago,  Milwaukee  &  St.  Paul  R.  R.  Co..  23  111.  App. 
646;  switchman,  in  employ  of  another  company,  struck  by  defendant's  engine 
and  killed;  judgment  for  defendant  reversed  lox  erroneous  instruction  ignoring 
plaintiff's  theory  of  the  case  and  submitting  only  that  of  defendant. 

Fitzpatrick  v,  Chicago  &  Western  Indiana  R.  R.  Co.,  31  111.  App.  649;  employee 
of  another  company  fatally  injured  by  the  fall  of  a  tool  from  a  part  of  the  roof 
of  station  under  construction  by  sub-contractors;  railroad  not  liable  for  the 
negligence  of  contractors*  servants. 

21.  Miseellaneous. 

Tower  man  injured,  —  Lake  Shore  &  Michigan  Southern  R*y  Co.  v,  Conway, 
67  111.  App.  155;  derailed  car  striking  tower  house,  stove  upset,  and  employee 
in  tower  house  injured;  judgment  for  plaintiff  for  $9,000  affirmed. 

Falling  from  engine,  —  Glass  r.  Chicago,  Rock  Island  &  Pacific  R*y  (^.,  41 
III.  App.  87;  employee  falling  from  engine  and  striking  against  switching  post; 
judgment  for  defendant  affirmed. 

Falling  from  scaffold,  —  Chicago  &  Alton  R.  R.  Co.  v.  Maroney,  67  III.  App. 
618.  brickmason  injured  by  falling  from  scaffold:  judgment  for  plaintiff  affirmed. 

Minor  employee  struck  by  car,  —  Chicago  &  Northwestern  R'y  Co.  v.  Kane,  50 
III.  App.  100;  minor  employee  struck  by  car  in  railroad  yard;  contributory 
negligence;  judgment  for  plaintiff  reversed. 

Facts  not  stated.  —  Wabash,  St.  Louis  &  Pacific  R'y  Co.  v,  Wallace,  16  Bradw. 
(III.  App.)  259;  facts  not  stated  but  simply  a  ruling  that  plaintiff  and  another 
were  fellow-servants,  and  judgment  for  plaintiff  reversed. 
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ILLINOIS  CENTRAL  RAILROAD  COMPANY  V. 

COX,  Adm'x, 

Supreme  Courty  Illinois^  November  Term^  18^8, 

[Reported  in  21  III.  20.] 

FELLOW-SERVANTS.  —  Where  competent  servants  have  been  selected  to  per- 
form a  duly,  one  of  them  cannot  recover  against  the  master  for  the  care- 
lessness of  a  fellow-servant. 

ASSUMPTION  OF  RISK.  —  It  will  be  understood  that  each  servant  who 
engages  in  a  particular  business,  calculates  the  hazards  incident  to  it,  and 
contracts  accordingly. 

SERVANT  OF  CONTRACTOR  KILLED  BY  NEGLIGENCE  OF  SERVANTS 
OF  RAILROAD  COMPANY  — FELLOW-SERVANTS. —  Where  A.  con- 
tracts  to  deliver  wood  to  a  railroad  company,  the  company  to  furnish  the 
equipment  to  move  it  the  men  on  the  train  to  obey  the  orders  of  the  coa- 
tf actor,  and  one  of  the  servants  employed  by  him  to  load  wood  upon  the 
car  is  thrown  o£f  the  car  and  killed:  Held^  that  the  parties  were  all  servants 
of  the  company,  and  that  no  recovery  could  be  had  by  the  administratrix 
of  the  deceased,  the  injury  being  caused  by  his  fellow-servants  (i). 

Appeal  from  judgment  for  plaintiff  for  $1,000  in  the  Union 
Circuit  Court.    Judgment  reversed. 

The  declaration  was  in  case,  and  contained  five  counts,  setting 
forth  that  the  appellant,  being  the  owner  of  the  Illinois  Central 
Railroad,  and  the  locomotives,  engines  and  cars  running  thereon, 
did,  by  and  through  its  servants  and  employees,  so  carelessly 
misdirect  and  mismanage  a  locomotive  and  cars,  running  on  said 
railroad,  as  to  carelessly,  negligently  and  unskilfully  cause  a 
collision,  whereby  one  Othneile  Cox,  who  was  employed  as  a 
servant  on  said  cars  by  defendant,  was  killed;  to  the  damage 

I.  The  Cox  case,  21  111.  20  (the  case  as  an  employee,  going  upon  a  train, 

at  bar)  is  a  leading  case  on  the  fellow-  with  full  knowledge  of  the  condition  of  .' 

-servant  rule,  and  is  frequently  cited  as  the  road,  and  its  management,  cannot 

an  authority  in  cases  where  the  ques-  recover  for  injuries  he  may  sustain, 

tion  as  to  what  constitutes  service  un-  In  this  case  the  defendants  were  lessees 

•der  a  common  master  is  involved.  and    proprietors    of    the    Peoria    and 

In  Moss  ET  AL.  r.  Johnson,  22  111.  Oquawka  Railroad,  and   the  plaintiff 

^33  (i859)>  ^t  was  held  that  a  person  who  was  injured  by  having  his  legs  broken 

obtrudes  himself  upon   a   locomotive  in  a  derailment  of  the  train  on  which 

-ox  cars,  in  order  to  be  carried  to  his  he  had  voluntarily  placed  himself  to 

place  of  work,  is  not  a  passenger,  and  ride  to  work.    Judgment  for  plaintiff 

<aAnot  recover  for  an  injury  sustained  for  $4,000  was  reversed^  on  the  grounds 

by  a  derailment  of  the  train.     It  was  stated  in  the  foregoing  rulings,  decided 

also  held  that  a  person  who  has  a  con-  on  the  authority  of  111.  Cent.  R.  R.  Co. 

4ract  with  parties  running  a  railroad,  v.  Cox,  21  111.  20. 
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of  the  plaintiff  of  $5,000.  To  said  declaration  the  defendant 
pleaded  not  guilty^  and  a  further  plea,  which  is  set  out  in  the 
opinion.  Upon  these  pleas  issue  was  taken ;  and  the  cause  was 
tried  at  May  Term,  A.  D.,  1857,  of  the  Union  Circuit  Court, 
before  Parrish,  J.,  and  a  jury. 

Upon  said  trial,  the  plaintiff  introduced  Green  Bridges,  who 
testified  that  he  was  present  when  Othneile  Cox  was  killed, 
which  was  on  the  9th  of  February,  1855.  He  was  killed  by  a 
train  of  cars  running  on  the  Illinois  Central  Railroad,  which  were, 
at  the  time,  engaged  in  hauling  wood.  The  circumstances  under 
which  Cox  lost  his  life  were  about  these :  In  the  morning  before 
he  was  killed,  we  all  got  on  the  train,  and  went  down  the  road 
from  Anna  after  a  load  of  wood.  When  the  cars  were  loaded, 
they  were  started.  Cox  and  myself  were  standing  together  on 
the  cars,  for  a  time,  after  which  I  moved  my  position  to 
another  place  on  the  cars,  in  front,  rather,  of  where  Cox  was 
standing.  Cox  was  standing  up  against  the  wood  with  his  face 
turned  towards  the  rear  of  the  train.  The  train  was  running 
rather  fast,  and  just  as  we  came  to  a  train  on  the  side  track,  I 
turned  my  head  and  saw  the  wood  on  the  cars  tumbling  off. 
The  wood  struck  the  cars  on  the  side  track,  which  shoved  it  back 
against  Cox's  leg,  and  tripped  him  up  and  threw  him  off  the  cars. 
The  moment  I  saw  him  fall,  I  hallooed  as  loud  as  I  could  to 
have  them  stop  the  train,  but  the  train  still  went  on.  I  saw  a 
young  man  standing  in  front  of  me  on  the  train ;  I  then  motioned 
my  hand  to  him.  The  young  man  immediately  pushed  open  the 
door  of  the  caboose  car,  and  the  conductor  came  running  out  of 
the  caboose  car  and  asked  what  was  the  matter.  I  informed 
him,  and  he  wheeled  right  round  and  ran  back  and  whistled,  and 
the  train  was  stopped;  we  ran  back  to  where  Cox  was  thrown 
off,  and  there  lay  Cox,  dead.  He  was  covered  with  mud,  as 
if  he  had  been  rolled  over  in  the  mud  for  some  little  distance; 
one  of  his  feet  was  nearly  cut  off;  his  thigh  was  broken  so  that 
the  bones  stuck  out ;  there  were  cuts  over  each  eye,  and  a  large 
gash  on  the  back  of  his  head,  so  that  we  could  see  his  skull  bone. 
Cox  never  moved  after  I  went  back.  I  was  well  acquainted  with 
him.  Witness  stated  that  Cox  left  children  and  also  a  widow, 
the  plaintiff  in  this  suit.  The  locomotive  and  cars  upon  which 
Cox  was  at  the  time  he  was  killed  were  called  the  Illinois  Cen- 
tral Railroad  Company's.  The  engineer's  name  was  Travis ;  the 
conductor's  Wight.     The  wood  hauled  Was  used  along  the  line 
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of  said  railroad.  The  wood  that  knocked  Cox  off  was  knocked 
off  the  train  by  running  against  another  train.  It  looks  as  if  the 
conductor  and  engineer  might  have  seen  the  car  standing  upon 
the  side  track  if  they  had  looked  out.  Our  speed  was  not 
slacked  up  as  we  came  to  the  switch.  Do  not  know  Travis's 
character  as  an  engineer;  if  he  was  drunk,  I  do  not  know  it;  did 
not  see  him  drink;  do  not  know  that  he  was  in  the  habit  of 
drinking.     The  wood  was  not  over  the  edge  of  our  cars. 

Cross-examined :  —  Bennett  was  a  contractor  on  the  road  to 
furnish  wood.  Bennett  and  Scott  had  the  locomotive  and  cars 
under  their  control  for  that  purpose.  They  sent  the  train  where 
they  pleased.  I  thought  that  Cox  was  employed  by  Bennett ; 
that  we  were  all  employed  by  him.  Can  give  no  opinion  as  to 
the  competency  of  conductor  or  engineer.  Had  known  Cox 
five  or  six  years;  he  was  industrious,  but  sometimes  drank  too 
much  liquor.  Bennett  was  hauling  wood  for  the  company; 
taking  it  to  stations  along  the  road  for  the  company. 

Philip  Cruse  testified  that  he  had  known  Cox  eight  or  ten 
months.  Cox's  family  were  dependent  upon  his  labor  for  a 
living.  Witness  drank  with  Travis  between  seven  and  nine 
o'clock  on  the  morning  of  the  day  that  Cox  was  killed  —  thought 
that  he  was  a  little  tight. 

The  defendant  introduced  Wm.  W.  Bennett,  who  testified  as 
follows :  At  the  time  that  Cox  was  killed,  I  was  a  contractor 
on  the  road.  My  business  was  to  furnish  wood  to  the  company, 
and  build  fence.  Mr.  Scott,  my  partner,  and  myself,  had  charge 
of  the  train  off  of  which  I  suppose  Cox  was  thrown  and  killed. 
We  had  charge  of  the  train,  and  the  men  on  the  same  had  to 
obey  our  orders.  Mr.  Cox  was  in  our  employ  at  the  time.  We 
sent  the  train  out  that  morning.  I  had  known  Travis  at  least 
eight  months  before  Cox  was  killed.  He  was  regarded  as  one  of 
the  best  engineers  on  the  road;  that  was  his  character.  He  was 
skilful,  careful  and  competent.  I  regarded  him  as  a  very  superior 
man  in  that  business.  I  had  known  Wight  for  three  months. 
He  had  been  very  successful,  and  bore  a  good  reputation  as  a. 
conductor.  Cox  was  generally  a  sober  man,  but  would  some- 
times get  drunk.  My  contract  with  the  company,  as  to  furnish- 
ing wood,  was  this :  It  was  to  be  furnished  at  a  certain  price, 
and  the  company  were  to  furnish  a  train  of  cars,  locomotive,, 
engineer,  conductor  and  fireman,  and  the  balance  of  the  hands 
necessary.     Mr.   Scott  and  myself  were  to   furnish   ourselves. 
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They  did  furnish  us  a  conductor^  engineer  and  fireman.  Cox 
^as  in  our  employ  at  the  time  of  his  death.  It  was  only  a  few 
•days  at  a  time  that  the  train  was  furnished  us,  when  we  would 
•call  in  all  the  hands  needed.  Bennett  and  Scott  were  always 
held  responsible  for  the  management  of  the  train,  by  the  super- 
intendent, and  the  officers  that  the  company  furnished  us  were 
subject  to  our  direction  and  control.  We  could  stop  them  at 
any  time. 

The  jury  found  the  defendant  guilty,  and  assessed  the  dam- 
ages at  $i,ooo.     A  motion  for  a  new  trial  was  overruled. 

The  court  rendered  judgment  in  favor  of  plaintiff,  for  the  sum 
of  $i,ooo  and  costs  of  suit.  The  defendant  appealed  to  this 
court,  and  now  assigns  the  following  causes  of  error:  That  the 
verdict  was  against  the  law  and  the  evidence ;  that  the  verdict 
was  against  the  instructions  of  the  court;  that  the  court  erred  in 
refusing  to  grant  a  new  trial,  and  in  rendering  judgment. 

J.  M.  Douglas  and  Isham  N.  Haynie,  for  plaintiff  in  error. 

R.  S.  Nelson,  for  defendant  in  error. 

Breese,  J.  —  This  action  is  brought  under  the  first  section  of 
the  act  entitled  "An  act  requiring  compensation  for  causing 
death  by  wrongful  act,  neglect  or  default,"  approved  February' 
12,  1853.     Scates*  Comp.  422. 

That  section  is  in  these  words:  "  Whenever  the  death  of  a 
person  shall  be  caused  by  wrongful  act,  neglect  or  default,  and 
the  act,  neglect  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action, 
and  recover  damages  in  respect  thereof,  then,  and  in  every  such 
case,  the  person  who,  or  company  or  corporation  which  would 
have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  felony.*' 

This  action  is  brought  by  the  widow  of  Othneile  Cox,  alleged 
to  have  been  killed  by  the  negligence  of  the  defendants,  in 
running  their  train.  The  declaration  contains  five  counts,  to 
each  of  which  a  separate  demurrer  was  interposed,  which  was 
sustained  by  the  court,  and  the  plaintiff  took  leave  to  amend 
each  count.  To  this  amended  declaration,  and  to  each  count 
thereof,  the  defendants  again  interposed  a  demurrer,  which  was 
sustained  to  all  the  counts  except  the  first  —  to  that  it  was 
overruled. 
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The  first  count  is  as  follows,  omitting  the  formal  parts:  "  For 
that  whereas  heretofore,  on  the  ninth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five,  and 
in  the  lifetime  of  the  said  Othneile  Cox,  who  is  deceased,  at  the 
county  of  Union  and  State  of  Illinois,  the  said  defendants  being 
then  and  there  the  owner  of,  and  in  the  possession  of,  the  Illinois 
Central  Railroad  and  the  locomotives  and  cars  thereon,  did  then 
and  there,  by  their  agents,  employees  and  hands,  and  by  their 
negligence,  carelessness  and  unskilfulness,  and  wrongful  act  of 
the  same,  kill,  by  running  their  said  cars  and  locomotive  on, 
against,  and  over  the  body  of  the  said  Othneile  Cox,  the  intestate 
and  husband  of  the  said  plaintiff,  thereby,  then  and  there,  by 
the  said  wrongful  act,  negligence,  carelessness  and  unskilfulness 
of  the  said  defendant,  causing  the  death  of  the  said  Othneile 
Cox,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  to  the  damage  of  the  said  plaintiff  as  such  adminis- 
tratrix, of  five  thousand  dollars;"  concluding  with  profert  of 
the  letters  of  administration. 

To  this  count  the  defendants  pleaded  four  pleas,  not  guilty 
and  three  special  pleas.  To  the  second,  third  and  fourth,  the 
plaintiff  demurred,  and  the  court  sustained  the  demurrer  as  to 
the  second  and  fourth,  leaving  the  first  and  third  pleas,  on  which 
issues  of  fact  were  made  up. 

The  third  plea  is  as  follows :  And  for  a  further  plea  in  this 
behalf,  the  said  defendants  say,  actio  non^  because  they  say  that 
the  said  locomotive,  steam  engine  and  cars,  in  the  plaintiff's 
declaration  mentioned,  were  driven  upon,  and  against,  and  came 
in  collision  with  the  said  cars,  locomotives,  steam  engines  upon 
which  the  said  Othneile  Cox  then  was,  in  manner  and  form  as 
in  the  said  declaration  is  alleged,  solely  by  and  through  the  care- 
lessness, negligence,  unskilfulness  and  default  of  the  said  ser- 
vants of  the  defendants  in  the  declaration  mentioned  in  that 
behalf,  and  for  want  of  due  care  and  attention  by  them,  and  not 
through  any  other  negligence,  unskilfulness,  default  or  want  of 
due  care  and  attention,  and  the  said  engine  and  cars  in  the  decla- 
ration in  that  behalf  mentioned  were  respectively  under  the 
guidance,  government  and  direction  of  the  said  several  servants 
of  the  said  defendants  in  the  declaration  mentioned,  and  of  no 
other  person  or  persons,  and  that  the  said  Cox,  at  the  said  time 
when,  etc.,  was  also  a  servant  and  in  the  employment  of  the 
said  defendants  in  said  declaration  in  this  behalf  mentioned,  upon 
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their  said  railroad;  and  that  the  said  carelessness,  negligence, 
unskilfulness  and  default,  and  want  of  due  care  and  attention,  of 
the  said  servants  of  the  said  defendants  in  the  declaration  in  that 
behalf  mentioned,  at  the  said  time  when,  etc.,  and  were  wholly 
unauthorized  by  the  said  defendants,  and  were  entirely  without 
the  leave  or  license,  knowledge,  sanction,  or  consent  of  the  said 
defendants ;  and  concluding  with  a  verification. 

There  is  no  formal  replication  to  this  plea.  It  is  traversed,  in 
brief,  by  the  words:  "  Traverse  and  issue  to  the  country."  To 
give  this  the  force  and  effect  of  a  formal  replication,  it  will  be 
seen  that  it  traverses  the  fact  that  the  locomotive  and  cars  were 
under  the  guidance  and  direction  of  the  defendant's  servants; 
that  the  deceased  was  one  of  those  servants ;  that  the  defendants 
did  not  authorize  such  carelessness,  negligence  and  unskilfulness. 
This  must  either  be  considered  as  a  general  traverse,  or  regarded 
as  a  nullity,  and  a  repleader  awarded,  but  the  parties  have 
treated  it  as  a  general  traverse,  and  it  will  be  so  considered. 

Under  the  plea  of  not  guilty,  it  is  incumbent  on  the  plaintiff 
to  make  out  his  case  substantially  as  stated  in  his  declaration. 
He  was  required  to  show  that  the  defendants  were  in  the  pos- 
session and  owners  of  the  railroad,  and  locomotives  and  cars 
thereon,  and  that  by  their  agents,  employees  and  hands,  and  by 
their  negligence,  carelessness  and  unskilfulness,  and  wrongful  act, 
by  running  their  said  cars  and  locomotive  on,  against,  and  over 
the  body  of  said  Cox.  they  thereby  caused  the  death  of  Cox; 
and  the  pleadings  bring  up  the  question  whether  the  deceased, 
being  the  servant  of  the  defendants,  and  they  the  common  mas- 
ter of  many  servants,  all  engaged  at  the  same  time  in  the  same 
business,  are  answerable  "  for  the  wrongful  act,  neglect  or 
default"  of  one  of  the  servants,  by  which  another  servant  is 
injured. 

The  declaration  does  not  state  in  what  capacity  the  deceased 
was  on  the  train  —  whether  as  a  passenger,  or  as  one  of  the 
servants  or  hands  —  but  the  special  plea  affirming  that  he  was  one 
of  the  servants,  and  which  fact  is  put  in  issue  by  the  general 
traverse,  is  established  by  the  proof.  We  shall  consider,  for  the 
purposes  of  this  case,  that  all  the  parties,  as  well  Bennett  and 
Scott  as  their  hired  hands,  were,  all  of  them,  employees  of  the 
company,  and  the  jury  have  found  the  death  was  caused  **  by 
their  wrongful  act,  neglect  or  default." 

We  consider  it  as  proved  that  all  the  persons  engaged  on  the 
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train  were  employed  by  the  company  in  the  same  service,  and 
the  jury  were  told  by  the  court  : 

First.  That  a  railroad  company,  or  other  corporation,  are  not 
responsible  for  injuries  to  their  servants  or  agents  occasioned  by 
the  carelessness,  negligence  or  unskilfulness  of  fellow-servants* 
while  acting  in  the  same  service,  without  their  knowledge  or 
sanction,  provided  such  company  or  corporation  have  taken 
proper  care  to  engage  competent  servants  to  perform  the  duty 
assigned  them;  or  if  the  person  injured  was  acquainted  with  the 
character  of  his  fellow-servants  for  capacity  or  unskilfulness, 
while  engaged  as  such  servant. 

Second,  That,  in  this  case,  if  Othneile  Cox  was,  at  the  time  of 
his  injury,  in  the  employment  of  the  Illinois  Central  Railroad 
Company  (provided  the  jury  are  satisfied,  from  the  evidence,  that 
he  was  in  their  employment),  and  in  the  discharge  of  his  duties 
as  such ;  and,  further,  if  they  believe,  from  the  evidence,  that 
the  injury  complained  of  was  occasioned  either  by  his  own  care 
lessness,  unskilfulness  or  negligence,  or  that  of  his  fellow-servants 
in  the  same  line  of  service,  they  should  find  for  the  defendants, 
provided  they  have  exercised  proper  care  in  the  selection  of 
competent  servants. 

Third.  That  when  Othneile  Cox  entered  into  the  service  of 
the  railroad  company  (if  the  jury  should  believe,  from  the  evi- 
dence, that  he  was  in  their  service  at  all),  he  thereby  virtually 
undertook  to  run  all  the  ordinary  risks  incident  to  his  employ- 
ment, including  his  own  negligence  or  unskilfulness,  or  the 
negligence  or  unskilfulness  of  his  fellow-servants  in  the  same 
employment,  or  necessarily  connected  therewith. 

Fourth.  That  it  is  presumed  in  law  that  his  wages  were  com- 
mensurate with  the  hazard  to  which  he  was  exposed. 

Fifth.  The  true  principle  is,  that  when  the  servant  of  a  com- 
pany engages  in  their  service,  he  undertakes,  as  between  himself 
and  his  employer,  to  run  all  the  ordinary  risks  of  the  service 
which  he  undertakes;  and  this  includes  the  risk  of  occasional 
negligence  or  unskilfulness  on  the  part  of  his  fellow-servants  or 
employees  engaged  in  the  same  line  of  duty,  or  incident  thereto; 
provided  such  fellow-servants  are  competent  and  skilful  to  dis- 
charge the  duty  assigned  them. 

These  instructions  declare  the  law  correctly,  as  we  have  already 
decided  in  the  case  of  Honner  v.  III.  Cent.  R.  R.  Co.,  15  III. 
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550  (i),  and  are  in  harmony  with  the  great  majority  of  English 
and  American  decisions. 

See  on  the  point,  Hutchinson,  Adm'x,  v.  York,  Newcastle  & 
Berwick  R'y  Co.,  5  Exch.  341 ;  Wigmore,  Adm'x,  v.  Jay,  5  Exch. 
353;  Skipp  v.  Eastern  Counties  R'y  Co.,  24  Eng.  Law  &  Eq. 
396;  Wiggett  V.  Fox,  36  Eng.  L.  &  Eq.  486;  Degg,  Adm  x,  v. 
Midland  R  y  Co.,  40  Eng.  L.  &  Eq.  377;  Farwell  v.  Boston  & 
Worcester  R.  R.  Co.,  4  Mete.  (Mass.)  49;  Murray  v.  South 
Carolina  R.  R.  Co.,  i  McMullen,  385;  Brown  v.  Maxwell,  6  Hill, 
592;  6  Barbour,  231;  3  Cush.  270;  Ryan  v.  Cumberland  Valley 
R.  R.  Co.,  23  Pa.  384;  7  La  Ann.  495;  Shields  v.  Yonge,  15 
Ga.  349,  14-  Am.  Neg.  Cas.  174,  ante;  Madison  &  Ind.  R.  R. 
Co.  V,  Bacon,  6  Porter  (Ind.),  205. 

We  think  the  doctrine  established  by  these  cases  the  correct 
doctrine.  It  is  right  and  proper  that  one  servant  should  not 
recover  against  the  common  master  for  the  carelessness  of  his 
fellow-servants,  provided  competent  servants  have  been  selected 
by  the  master.  It  is  important  to  all  concerned  that  each  servant 
should  have  an  interest  in  seeing  that  all  his  co-servants  do  their 
duty  with  proper  care  and  fidelity,  and  who  will  take  care  to  report 
the  negligent  and  unskilful  servants  by  whom  their  lives  may  be 
endangered,  to  their  principal.  This  will  make  them  all  prompt 
and  vigilant,  and  their  master's  interest  be  closely  interwoven 
with  their  own,  and  all  properly  regarded.  Independent  of  this, 
it  must  be  understood  that  each  servant,  when  he  engages  in  a 
particular  service,  calculates  the  hazards  incident  to  it,  and  con- 
tracts accordingly.  This  we  see  every  day  —  dangerous  service 
generally^  receiving  higher  compensation  than  a  service  unat- 
tended with  danger  or  any  considerable  risk  of  life  or  limb. 

The  jury  in  this  case  were  fully  informed  of  these  principles 
by  the  clear  and   unqualified  instructions  of  the  court,  and  no 

I.  In  HoNNER  V.  Illinois  Central  by  one  servant  through  the  caieless- 

R.  R.  Co.,  15  111.  550  (1854),  it  was  held  nees    of    another."     The    action  was 

that:    '*  The  principal  is  not  liable  to  brought  by  an  employee  for  injuries 

one  servant   for  the    carelessness    of  sustained  by  him  while  using  a  tnm- 

another  servant,  where   both   are  en-  table,  an  appliance  breaking  and  strtk- 

gaged  in  his  business.     An  action  will  ing  plaintiff,  the  accident  being  caused 

not  lie  by  a  servant  against  his  princi-  by  act  of  fellow-servant  in  not  properly 

pal  for  injuries  sustained  by  the  care-  securing  the  turntable  fixtures.    Jodg* 

lessness  of  his  fellow-servants.     The  ment  for  defendant  in  the  Cook  Circuit 

doctrine  of  respondeat  superior  does  not  Court  affirmed^ 
extend  to  the  case  of  an  injury  received 
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duty  remained  to  them  but  to  obey  them.  They  were  con- 
strained to  believe  from  the  evidence,  there  being  no  conflict^ 
that  the  employees  of  the  company  were  skilful  and  competent 
for  the  business  in  which  they  were  employed.  There  was  na 
"wrongful  act,  neglect  or  default "  proved  of  such  a  character 
as  to  have  entitled  the  deceased,  had  he  survived  the  injury,  ta 
maintain  an  action.  The  proof  abundantly  shows  that  the  engine 
driver  and  conductor,  who  are  the  principal  persons  engaged 
about  the  train,  were  skilful  and  competent  men,  and  that  the 
usual  and  ordinary  caution  was  observed  by  them.  There  can 
be  little  doubt,  from  the  evidence,  that  the  accident  was  occa- 
sioned by  the  unskilful  manner  in  which  the  wood  was  loaded 
upon  the  cars  —  in  doing  which  the  deceased  was  an  actor  —  the 
ends  of  the  sticks  extending  over  the  side  so  far  as  to  strike  the 
train  on  the  switch.  By  striking  this  train,  the  pile  of  wood  near 
which  the  deceased  was  standing  was  displaced  and  he  precipi- 
tated upon  the  track.  This,  surely,  was  but  an  ordinary  acci» 
dent  —  a  casualty  to  which  the  employment  he  was  engaged  in 
exposed  him,  and  he  must  be  understood  to  have  made  his  con*^ 
tract  with  reference  not  to  it  especially,  but  to  all  accidents  of 
such  character.  Whether  he  participated  or  not  in  the  act  of 
piling  the  wood  is  immaterial.  All  the  hands  hired  by  Bennett 
and  Scott,  who  were  contractors  to  furnish  the  wood,  and  who 
had  control  of  the  engine  and  train,  were  engaged  in  the  same 
business,  and  the  deceased  took  upon  himself,  in  consideration 
of  the  compensation  paid  him,  the  ordinary  risks  of  the  business, 
including  the  negligence  of  his  fellow-servants.  If  this  were  not 
so,  no  great  enterprises  could  be  safely  undertaken  and  carried 
on,  nor  would  there  exist  that  vigilance  and  care  on  the  part  of 
the  employed  which  is  so  vital  to  their  success.  The  court, 
after  instructing  the  jury  as  it  did,  should  not  have  hesitated  to 
set  aside  the  verdict,  as  the  verdict  was  directly  in  the  face  of 
the  instructions,  and  no  evidence  justifying  it. 

We  have  said,  and  such  is  the  rule  everywhere,  that  a  court 
will  not  set  aside  a  verdict  where  the  jury  have  found  contrary 
to  the  instructions  of  the  court,  if  upon  the  whole  case  it  appears 
that  substantial  justice  has  been  done.  In  a  case  like  this,  how- 
ever, where  an  important  principle  was  involved,  and  one  of  no 
common  magnitude,  and  in  expounding  which  the  court  was 
clear  and  distinct,  and  no  sufficient  evidence  to  charge  the  defend- 
ants, a  court  would  fall  far  short  of  its  duty  should  it  permit  its 
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instructions  to  be  totally  disregarded  by  the  jury,  as  the)'  appear 
to  have  been  in  this  case. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

DAEGLINQ  v.  GILMORE. 

Supreme  Courts  Illinois^  September  Term^  1868, 

[Reponed  in  49  III.  248.] 

CONTRACTOR  NOT  LIABLE  FOR  ACTS  OF  EITHER  ARCHITECT  OR 
OWNER  OF  BUILDING.  —  A  contractor  employed  to  do  the  brick  work 
upon  a  building,  under  the  plans  and  direction  of  an  architect,  as  an 
agent  of  the  owner,  cannot  be  held  liable  for  the  acts  either  of  the  architect 
or  the  owner. 

LIABILITY  OF  CONTRACTOR.  —  In  such  case,  the  contractor,  working 
under  the  plans  and  direction  of  the  architect,  only  undertakes  that  his 
work  shall  be  skilful  and  workmanlike,  and  can  only  be  held  liable  for  iis 
sufficiency. 

FALL  OF  BUILDING  —  DEFECTIVE  PLANS  —  ARCHITECT  —  CON- 
TRACTOR NOT  LIABLE.  —  And  if  the  contractor  performs  his  work  with 
skill  and  in  a  workmanlike  manner,  under  the  direction  of  the  architect* 
and  in  accordance  with  his  plan,  he  cannot  be  held  answerable  in  damages 
for  an  accident  which  occurs  from  the  falling  of  the  building,  where  such 
accident  was  the  result  of  a  defect  in  the  plan  of  the  architect  not  known 
to  the  contractor  (i). 

(Syllabus  to  the  official  report^ 

z.  As  to  liability  of  contractors  and  in  the   line  of   his  employment,  was 

owners  of  buildings  for  injuries  to  em-  ascending  a  ladder  which  had    been 

ployees  and    third   persons,   and   the  erected  by  the  carpenter,   the  ladder 

application  of  the   rule  of  respondeat  gave  way  by   reason  of  its  defective 

superior^  see  the  following  cases:  construction,  and  the  man  fell  to  the 

Falling  from  defective  ladder —  Owner  ground,  receiving  injuries  from  which 
of  building  not  liable,  —  In  Mercer  v,  he  died.  Neld^  in  an  action  against  the 
Jackson,  54  111.  397  (1870),  an  action  to  owner,  by  the  father  of  the  person  in- 
recover  damages  for  fatal  injuries  to  jured,  to  recover  damages  for  his  death. 
plaintifif*s  son,  Mercer,  while  working  alleged  to  have  been  occasioned  by  the 
on  defendant's  building,  judgment  for  negligence  of  the  carpenter  in  the  con- 
defendant  on  demurrer  to  declaration  struction  of  the  ladder,  there  was  no 
was  affirmed,  the  facts  appearing  in  the  cause  of  action  shown,  it  not  appearing 
syllabus  to  the  official  report  as  follows:  it  was  the  duty  of  the  carpenter,  in  the 

'*  The  owner  of  a  building  employed  course  of  his  employment  as  such,  to 

a  carpenter  to  do  carpenter  work  and  a  build  this  ladder  for  the  masons  to  use. 

mason  to  do  mason  work  thereon,  and  or  that  he  was  specifically  employed  by 

while  one  of  the  men  employed  by  the  the  owner  to  build  it. 

mason,  in  the  performance  of  his  duties  '*  Although  the  carpenter  may  have 
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Appeal  from  judgment  for  plaintiff  for  $3,031  in  the  Superior 
Court  of  Chicago.  The  facts  appear  in  the  opinion.  Judgment 
reversed. 

Hervey,  Anthony  &  Galt,  for  appellant. 

Garrison  &  Blanchard,  for  appellee. 

Walker^  J«  —  This  was  an  action  on  the  case,  brought  by 
appellee,  in  the  Superior  Court  of  Chicago,  against  appellant, 
who  was  employed  by  one  Schwartz,  to  erect  the  walls  of  a 
brick  building,  near  the  premises  of  appellee.  There  was  a  con- 
tract to  perform  the  wood  work,  and  another  to  do  the  gas  work 
and  plumbing  It  wa^  all  to  be  done  according  to  plans  and 
specifications  furnished  by  one  Bauer,  an  architect,  and  who  was, 
under  the  agreement  of  the  parties,  the  superintendent  of  the 
work.  The  building,  while  in  the  process  of  erection,  and  before 
it  was  roofed,  was  blown  down,  and  fell  upon  appellee's  house 
and  crushed  it,  destroying  his  household  property,  killing  his 
wife  and  child,  and  injuring  himself  and  niece,  and  he  claims 
that  he  lost  a  considerable  sum  in  money  and  government  bonds. 
For  these  injuries  he  claims  the  right  to  recover  damages  in  this 

tnade  the  ladder  *  for  the  purpose  of  erection;  that  Hale  and  Moss  employed 

enabling  all  the  men  working  on  the  Johnson  (the  plaintiff)  as  a  day-laborer 

building  to  climb  up  to  the  different  and  servant  upon  the  building,  and  that 

parts  thereof/  still,  it  not  appearing  It  he  was  working  there  under  their  direc- 

was  any  part  of  his  employment  as  a  tion  and  control;  that  while  he  was  so 

carpenter,  to  make  ladders  for  anybody  engaged,  there  was  an  unsafe  wall  on 

but  himself,  the  owner  could   not  be  the  premises  liable  to  fall;  that  this 

held  liable  for  injury  resulting  to  the  was  known  to  each  of  the  defendants 

tnasons  for  their  defective  construction,  but  not   to  plaintiff;    that   Hale   and 

If  the  mason  chose  to  employ  the  car-  Moss,  with  the  consent  of  Rowe,  or 

penter  to  make  ladders  for  hhn,  or  to  dered  plaintiff  to  excavate  near  this 

use  those  made  by  the  carpenter  for  wall;  that  while  he  was  so  laboring, 

the  common  use  of  all,  he  should  look  through  the  negligence  of  defendants 

to  the  carpenter  for  damages  from  de-  and  without  any  negligence  on  his  part, 

fects,  not  to  the  owner  of  the  building."  the  wall  fell  upon  him  and  crushed  his 

*    *    *  arm,  which  had  to  be  amputated.    The 

Fall  of  wall  of  building  —  Owner  not  Supreme  Court  said  there  was  clearly 

liable  for  negligence  of  contractor,  —  In  error  in  rendering   judgment  against 

Hale  et  al.   v,  Johnson,  So  III.  185  defendant  Rowe,  and  for  such  error, 

O875).  judgment  for  plaintiff  (Johnson)  judgment  was  reversed.     It  was  held 

in  the  Circuit  Court  of  Cook  county  that  **  while  a  master  is  responsible  for 

was  reversed.     The  declaration  alleged  injuries  arising  from  the  negligence  of 

that  Rowe  (one  of  the  defendants)  was  his  servant,  a  party  who  has  contracted 

erecting  a  building  upon  certain  prem-  for  the  doing  of  certain  work  for  his 

ise«  which  he  owned;  that  he  employed  use  and  benefit  is  not  liable  for  injuries 

Hale  and  Moss  (the  other  defendants)  arising  during  the  performance  of  such 

as  his  contractors  and  servants  in  such  work.     One   who  contracts    to    do  a. 
Vol.  XIV  — 37 
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action  against  appellant.  A  trial  was  had  in  the  court  belouv 
and  the  jury  found  a  verdict  in  his  favor  for  $3,031.  A  motion 
for  a  new  trial  was  entered,  which  the  court  overruled  and  ren* 
dered  judgment  on  the  verdict.  The  case  is  brought  to  this 
court  on  appeal,  and  a  reversal  is  asked  on  the  grounds  of  a  mis- 
direction of  the  jury  by  the  court,  and  because  the  verdict  was 
against  the  evidence  and  the  instructions  which  were  given. 

It  is  ui^ed  that  appellant  was  not  liable  for  inherent  defects  in 
the  plan  of  the  building  furnished  by  the  architect.  In  this,  as 
in  all  other  actions,  a  recovery  cannot  be  had  except  for  some 
neglect  or  violation  of  duty  imposed  by  the  law.  As  a  general 
rule,  one  person  is  not  responsible  for  the  acts  or  omissions  of 
another.  It  is,  however,  true,  that  there  are  certain  relations, 
which,  when  they  exist  between  parties,  render  one  person  liable 
for  the  acts  or  defaults  of  others,  as  in  case  of  master  and  ser- 
vant, principal  and  agent,  and  in  some  other  cases,  where  the 
doctrine  of  respondeat  superior  is  applied.  But  in  this  case  none 
of  these  relations  appear  to  have  existed.     Appellant  was  the 

specific  piece  of  work,  famishing  his  liable  for  damages  caused  by  the  con- 
assistants  and  executing  the  worlc  tractors'  negligence, 
either  entirely  in  accord  with  his  own  City  of  Chicago  v,  Dermody.  61  111. 
ideas,  or  in  accordance  with  a  plan  431  (1S71),  person  injured  by  fall  of 
previously  given  to  him  by  the  person  roof  of  the  City  Hall  in  process  of  con- 
for  whom  the  work  is  done  without  pletion,  was  decided  on  the  authority 
being  subject  to  the  orders  of  the  latter  of  City  of  Chicago  v,  Joney,  60  111.  3S3- 
in  respect  to  the  details  of  the  work,  is  (preceding  paragraph),  the  contractors 
clearly  a  contractor,  and  not  a  servant."  being  the  servants  of  the  citf  and  the 

See  also   Kepperly  v.  Ramsden,  83  doctrine  of  respondeat  superior  applied. 
111.  354  (1876),  person  falling  into  exca-         Owner  not  liable  for  negligence  of  com^ 

vation  being  made  in  front  of  defend-  tractor,  —  In  Scammon  v.  City  of  Chi- 

ant's  premises,  where  it  was  held  that  cago,  25  111.  424  (1861),  it  was  4^i^  that 

the  owner  was  not  liable  for  the  negli-  "  an  owner  of  land  who  contracts  with 

gence  of  the  contractor.  a  skilful   party   to    erect    a    buildia.ir 

Application  of  the  rule  of  respondeat  thereon,  and  who  for  that  purpose  sar- 

superior  to  municipal  corporations,  —  In  rienders  the  premises  for  the  uses  of  the 

City  of  Chicago  v.  Joney,  60  111.  383  contractor,  is  not,  during  the  erection 

(1871),    the   doctrine  of    respondeat  su^  of  the  building,  answerable  in  damages 

perior,  was  applied,  in  an  action  against  for    an    accident   which    occurs    to  a 

the  city  for  damages  to  plaintiff's  canal  stranger  passing  by.     If  the  sufferer 

boat  caused  by  an  obstruction  in  the  has  any  recourse,  it  is  against  the  con- 

canal  whereby  the  boat  was  sunk.     It  tractor,  or  the  corporation  within  which 

was  held  that  where  the  city  contracted  the   property  is  situate.     The'  parties 

with  certain  parties  for  the  deepening  who  may  be  accused  of  negligence  un- 

of  the  Illinois  and  Michigan  canal,  un-  der  such  circumstances,  are  not  the 

der  the  supervision  of  its  own  engineer,  servants  of  the  owner  of  the  premises^ 

and  subject  to  his  orders,  the  city  was  but  of  the  contractor." 
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contractor  to  perform  the  work,  under  the  direction  of  the  archi- 
tect as  the  agent  of  the  owner  of  the  lot ;  and  hence,  appellant 
cannot,  by  any  known  rule  of  law,  be  rendered  liable  for  the  acts 
of  either  the  architect  or  the  owner. 

.Appellant  had  no  right  or  power  to  control  the  acts  of  either, 
and  to  hold  him  liable  for  them  would  be  to  reverse  the  rule  and 
require  the  inferior  to  answer  for  the  acts  of  the  superior,  or  his 
principal  —  to  render  the  servant  liable  for  the  acts  of  his  master, 
and  the  agent  for  those  of  his  principal. 

A  builder,  working  under  the  plan  and  direction  of  an  archi- 
tect, does  not  hold  himself  out  as  a  scientific  architect.  He  only 
holds  himself  out  as  a  skilful  and  competent  workman,  capable 
of  fully  carrying  into  effect  the  plans  of  the  architect.  He 
neither  directly  nor  indirectly  endorses  or  insures  the  sufficiency 
of  the  architect's  plans.  He  does  not  devise  them,  endorse  them. 
or  undertake  for  their  sufficiency.  He  only  undertakes  that  his 
work  shall  be  skilful  and  workmanlike.  And  if  he  fails  in  this, 
he  must  answer  in  damages  for  the  loss  that  is  thus  produced. 
If,  then,  this  building  fell,  as  the  result  of  negligence,  incompe- 
tency or  want  of  skill  in  the  manner  in  which  the  work  was  per- 
formed by  appellant,  he  would  be  liable  for  the  damages  which 
ensued.  But  if  he  performed  his  part  of  the  work  with  skill,  and 
in  a  workmanlike  manner,  under  the  direction  of  the  architect, 
and  on  his  plan,  and  that  plan  was  defective,  he  would  not  be 
liable.  He,  in  the  performance  of  his  part  of  the  work,  must  be 
responsible  for  the  skill  and  fidelity  of  the  workmen  he  employs 
in  its  execution,  as  well  as  all  persons  under  his  control,  but  not 
for  the  acts  of  those  under  whom  he  acts,  or  for  others  acting 
independently  of  them.  Hence,  if  it  appeared  that  the  negli- 
gent or  unskilful  manner  of  performing  the  carpenter's  work,  by 
the  contractor,  was  the  cause  of  the  fall  of  the  building,  appellant 
would  not  be  liable  for  the  damages  it  produced.  A  case  might 
occur  where  a  plan  was  so  defective  that  a  person  unskilled  in  the 
principles  of  architecture  would  know  that  it  was  unsafe,  in  which 
case  a  contractor,  working  under  such  a  plan,  furnished  by  an 
architect,  would  be  liable ;  but  ordinarily  such  is  not  the  case, 
unless  it  could  be  shown  that  the  contractor  knew  the  plan  was 
defective,  as  in  such  a  case  he  has  no  right,  knowingly  to  endan- 
ger the  community. 

Several  of  the  instructions  given  for  appellee,  contravene  the 
views  here  expressed,  and  they,  no  doubt,  misled  the  jury  in 
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arriving  at  their  verdict,  and  they  were,  to  that  extent,  erroneous, 
and  the  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 
Judgment  reversed. 

Liability  of  master  for  negligent  aet  of  servant  resulting  in  injury  to 
third  persons. 

Collision  between  vehicle  and  horse  on  highway —  Liability  of  master  for  negligent 
drixnng  of  servant. 

In  TuLLER  V,  VoGHT,  13  lU.  877  (1851).  an  action  against  TuUer  and  another 
for  injuries  sustained  by  plaintiff  while  riding  a  horse  on  the  highway,  caused 
by  negligent  driving  of  defendant's  servant,  whereby  he  collided  with  plaintiff's 
horse*  judgment  for  plaintiff  for  $1,000  was  reversed^  the  declaration  being  fatally 
defective  in  not  averring  that  defendant's  carriage  was  for  the  conveyance  of 
passengers,  as  provided  for  by  R.  S.,  chapter  93,  section  6.  The  statute  makes 
the  owner  of  such  a  conveyance  liable  in  trespass  for  injuries  occasioned  by  the 
wilful  misconduct  of  the  driver.  At  common  law,  a  master  is  not  liable  for  the 
wilful  trespasses  of  his  servant,  which  are  not  committed  in  furtherance  of  the 
business  of  the  master. 

Collision  between  vehicles  on  highway. 

In  CouRSEN  v.  Ely,  37  ill.  338  (1865).  it  was  ^^A/that  in  an  action  brought  by 
the  owner  of  one  vehicle  against  the  owner  of  another,  for  damages  resulting 
from  a  collision,  caused  by  negligent  driving  of  the  latler's  servant,  if  the 
defendant  has  been  guilty  of  negligence,  and  the  plaintiff  has  shown  all  the 
care  and  skill  which  can  be  expected  from  men  of  ordinary  prudence  in  like 
circumstances,  he  is  entitled  to  recover.  Judgment  for  plaintiff  (Ely)  for  $250 
affirmed. 

In  Christian  c.  Irwin,  125  III.  619  (1888),  it  was  held  (as  per  syllabus  to  the 
official  report)  that "  where  the  plaintiff  has  been  injured  by  the  gross  miscon- 
duct of  the  defendant  s  servant  while  engaged  in  the  service  of  his  principal  in 
driving  a  wagon  and  team  along  the  street,  in  driving  into  and  colliding  with 
the  wagon  and  team  of  plaintiff  passing  along  the  highway,  and  plaintiff,  at 
the  time  of  the  injury,  was  observing  due  care  for  his  personal  safety,  the 
master  will  be  liable  for  the  injury."    Judgment  for  plaintiff  for  $2,500  affirmed. 

See  also  Andrews  v.  Boedecker,  Adm'x,  126  III.  605  (1888),  where  a  master 
was  ^/</ liable  for  the  negligence  of  a  servant  resulting  in  injury  to  third  per- 
son, under  the  rule  of  respondeat  superior, 

Bernstein  v.  Roth,  145  III.  189  (1893),  was  an  action  to  recover  damages  for 
personal  injuries  to  plaintiff  while  riding  in  his  carriage,  it  being  alleged  that  a 
wagon  belonging  to  defendant  was  so  carelessly  driven  by  his  servant  that 
"  the  shaft  of  the  said  wagon  of  defendant  '*  struck  plaintiff's  carriage  thereby 
throwing  plaintiff  upon  the  ground  with  such  violence  as  to  seriously  injure 
him.  There  were  two  trials  in  the  Superior  Court  of  Cook  county,  the  first 
resulting  in  a  verdict  for  plaintiff  for  $4,500,  which  was  set  aside,  and  the  second 
giving  verdict  for  $2,500  on  which  judgment  was  entered,  and  defendant 
appealed  to  the  Appellate  Court  for  the  First  District  which  affirmed  the  jndg. 
ment.  An  appeal  was  taken  to  the  Supreme  Court  and  the  judgment  below 
was  affirmed.     The  Supreme  Court  (per  Wilkin,  J.)  said:    *'  The  only  ground 
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of  reversal  urged  by  counsel  for  appellant  is  that  the  evidence  fails  to  establish 
the  fact  that  the  driver  of  the  wagon  which  collided  with  the  appellee's  carriage 
was  the  employee  of  appellant.  Unquestionably  the  law  is,  as  contended  by 
coansel,  that  a  person  is  not  responsible  for  the  wrongful  act  of  another  not  his 
agent,  servant  or  employee;  but,  unfortunately  for  appellant,  he  is  deprived  of 
all  benefit  of  that  principle,  by  the  conclusive  finding  of  the  fact  that  the  one 
guilty  of  the  negligence  here  complained  of  was  his  servant."  *  *  *  Other 
points  decided  related  to  questions  of  practice. 

Liability  of  master  for  tort  of  servant. 

In  Armstrong  v.  Cooley,  io  III.  509  (1849),  it  was  held  that  *'  It  is  not  neces. 
sary,  in  order  to  maintain  an  action  for  damages  for  the  destruction  of  stacks 
of  grain  and  hay  by  reason  of  a  fire  set  out  by  defendant,  that  plaintiff  should 
be  the  owner  of  the  freehold  where  the  stacks  were  standing.  If  a  fire  be  set 
out  in  the  prairie  by  a  servant  under  the  direction  of  his  master,  the  latter  is 
responsible  for  all  of  the  consequences  resulting  from  it,  and  he  cannot  shield 
himself  from  such  responsibility  by  showing  that  his  instructions  were  not 
strictly  pursued  by  his  servant  in  doing  the  illegal  act.  Even  when  the  act  is 
legal,  he  is  responsible  for  the  manner  of  its  performance,  if  done  in  the  course 
of  his  employment,  and  not  in  wilful  violation  of  his  instructions." 

See  also  Johnson  v.  Barber,  10  111.  425  (1849),  action  of  trespass  for  setting  fire 
to  prairie,  where  it  was  held  that  "if  one  person  commit  an  unlawful  act  under 
the  direction  of  another,  that  fact  will  not  shield  him  from  responsibility,  but 
both  are  equally  liable  to  the  injured  party.*' 

In  Oxford  v,  Peter,  28  111.  434  (1862),  it  was  held  that  where  a  servant  is 
directed  to  drive  cattle  out  of  a  certain  field,  and  he  drives  them  elsewhere  than 
out  of  the  field,  the  master  is  not  liable.  Judgment  for  plaintiff  for  $20  reversed. 
Where  a  master  gives  general  directions  to  his  servant,  trusting  to  the  discretion 
of  the  latter,  he  may  become  liable  fox  his  action,  but  when  the  directions  are 
specific,  and  the  servant  transcends  them,  the  master  is  not  liable.  Citing 
Johnson  v.  Barber,  5  Gilm.  425;  Tuller  v.  Voght,  13  111.  277. 

In  KoRAH  V.  City  of  Ottawa,  32  111.  121  (1863),  action  by  city  against  owner 
of  canal  boat  for  damages  to  a  bridge,  it  was  held  that  "  the  fact  that  the  mas- 
ter of  a  canal  boat  was  not  on  board  the  boat  at  the  time  an  injury  to  a  bridge 
resulted  from  the  negligence  of  his  crew,  who  were  on  board,  will  not  excuse 
him  from  liability  for  their  neglect,  he  being  at  the  time  on  the  towpath  and  in 
immediate  command  of  the  crew.  The  crew  were  his  servants,  and  he  must  be 
held  responsible  for  their  acts,  while  in  the  line  of  their  duty,  to  the  same 
extent  as  if  he  were  personally  present  and  directing  their  acts.  The  master  is 
always  liable  for  the  neglect  or  wilful  acts  of  his  servant,  when  the  latter  is  in 
his  immediate  employment,  unless  he  forbid  the  act.'* 

Attorney  IMU  for  negligence  of  clerk. 

In  Walker  et  al.  v.  Stevens,  79  111.  193  (1875),  it  was  held  that:  "  Where 
an  attorney  at  law  employs  another  person  to  prosecute  a  claim  placed  in  his 
hands  for  collection,  he  is  liable  to  his  client  for  the  negligence  of  the  person  so 
employed  by  him,  and  the  fact  that  such  person  is  himself  a  competent  lawyer, 
does  not  relieve  the  attorney  employing  him  from  liability  to  his  client  on 
accoant  of  such  negligence." 
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THE  INDIANA  CAR  COMPANY  V.  PARKER. 

Supreme  Court  of  Judicature^  Indiana^  February ^  1885* 

[Reported  in  100  Ind.  181.] 

MASTER  NOT  LIABLE  FOR  NEGLIGENCE  OF  FELLOW-SERVANT 
RESULTING  IN  INJURY  TO  ANOTHER  SERVANT.  — The  master  is 
not  liable  to  a  servant  for  injuries  resuUing  from  the  negligence  of  a  fellow- 
servant  engaged  in  the  same  general  line  of  duty,  where  the  negligent  act 
is  performed  in  the  capacity  of  servant. 

FELLOW-SERVANTS.  —  Servants  engaged  in  the  same  general  line  of  daty 
are  fellow-servants  although  one  may  be  a  superior,  and  the  others  may  be 
subordinate  servants,  under  his  immediate  direction  and  control. 

MASTER  LIABLE  FOR  NEGLIGENCE  OF  AGENT.  —  Where  an  agent  stands 
in  the  place  of  an  absent  master,  the  master  is  liable  for  his  negligence  in 
performing  duties  which  the  law  requires  of  the  master. 

DUTY  OF  MASTER  — SAFE  MACHINERY  — AGENT.  -  It  is  the  duty  of 
the  master  to  provide  safe  and  suitable  appliances  for  his  servants*  use,  and 
where  he  authorizes  another  to  perform  this  duty  he  is  liable  for  the  negli- 
gent  performance  of  the  duty  by  such  agent. 

DELEGATION  OF  DUTY  — MASTER  LIABLE  FOR  FAILURE  OF  AGENT 
TO  PERFORM  DUTY.  —  The  duty  of  the  master  to  provide  safe  and  suit- 
able  machinery  and  appliances  is  a  continuing  one,  and  he  is  bound  to 
exercise  reasonable  and  ordinary  care  in  keeping  such  machinery  and 
appliances  in  safe  condition  for  use,  and  he  cannot  relieve  himself  of 
responsibility  by  delegating  this  duty  to  an  agent  (i). 

REASONABLE  CARE  REQUIRED  OF  MASTER  —  DEFECTIVE  ROPE  — 
NOTICE.  —  Ordinary  care  requires  that  a  master  shall  take  notice  of  the 
liability  of  parts  of  machinery  to  decay  from  age  or  wear  out  by  use,  and 
this  applies  in  the  case  of  a  rope  attached  to  machinery. 

FOREIGN  CORPORATIONS  —  APPLICATION  OF  THE  RULE.  —  The 
foregoing  rules  applied  in  the  case  of  a  non-resident  corporation  delegating 
the  superintendence  of  its  machinery  and  management  of  its  business 
operated  in  this  State. 

EMPLOYEE  INJURED  BY  SAW  MACHINE  — DEFECTIVE  ROPE  — NO- 
TICE  OF  DEFECT  BY  FOREMAN  —  LIABILITY  OF  MASTER.— 
Where  an  employee  while  operating  a  circular  saw  machine  in  defendant's 
factory,  under  the  direction  of  defendant's  foreman,  who  was  the  agent  of 
defendant,  was  injured  by  his  hand  being  caught  by  the  machine,  owing 
to  the  breaking  of  a  defective  rope,  which  defect  was  known  to  the  fore- 
man, the  defendant  was  liable  for  the  failure  of  its  agent  to  perform  its  duty 
in  exercising  reasonable  care  in  furnishing  safe  machinery  and  appliances 
whereby  a  servant  was  injured. 

I.  The  rulings  in  Indiana  Car  Co.  v.    liability  of  a  master  for  injury  to  a. 
Parker,   100  Ind.   181,  have  been  fol-    servant,  and  have  been  cited  and  fol- 
lowed- in   numerous  subsequent  deci-    lowed  in  similar  cases  In  other  States, 
sions  in  Indiana  in  cases  involving  the  . 
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MEASURE  OF  DAMAGES.  —  In  computing  damages  in  such  a  case  it  was 
proper  to  consider  the  pain  and  suffering,  the  expenses  incurred  for  medical 
attendance,  the  character  of  the  injury,  whether  temporary  or  permanent* 
and  its  effect  upon  the  ability  of  the  person  injured  to  earn  money  or  pursue 
his  trade  or  profession. 

EXCESSIVE  DAMAGES  — VERDICT  —  PRACTICE.  —A  verdict  will  not  be 
disturbed  on  the  ground  of  excessiv^e  damages  unless  they  are  such  as  to 
induce  the  court  to  believe  that  the  jury  must  have  acted  from  prejudice, 
partiality  or  corruption. 

UEGLIGENCK  PER  SE.  —  It  cannot  be  said,  as  a  matter  of  law,  that  a  work, 
man  is  guilty  of  negligence  who  changes  from  one  part  of  his  work  to 
another  at  the  command  of  the  agent,  set  over  him  by  the  master. 

EVIDENCE  —  EXHIBIT  —  INJURED  HAND.  —  It  was  not  material  error  to 
allow  plaintiff  in  this  case  to  exhibit,  in  the  course  of  his  testimony,  his 
wounded  hand  to  the  jury. 

Appeal  from  the  Henry  Circuit  Court.  The  facts  are  stated 
in  the  opinion.    Judgment  affirmed. 

W.  D.  FOULKE,  J.  L.  RUPE,  J.  H.  MELLETand  E.  H.  BUNDY, 
for  appellant. 

W,  F.  Medsker,  for  appellee. 

Elliott^  J.  —  The  complaint  of  the  appellee  alleges  that  he 
was  employed  by  the  appellant ;  that  while  engaged  in  the  dis- 
chaise  of  the  duties  of  his  employment,  he  received  an  injury, 
and  that  this  injury  was  caused  by  the  fault  and  negligence  of 
the  appellant  in  providing  unsafe  and  defective  machinery. 

In  a  very  able  and  elaborate  brief,  counsel  for  appellant  argue 
that  the  appellee  is  not  entitled  to  recover  because  the  negligence 
which  caused  the  injury  was  that  of  a  fellow-servant,  the  foreman 
of  the  shop  in  which  the  appellee  was  employed ;  and  that  for 
such  negligence  the  employer  is  not  liable. 

We  concur  with  counsel  in  the  statement  of  the  general 
principle,  that  a  foreman  is  a  fellow-servant  of  those  working 
with  him,  and  that  for  the  foreman's  negligence  in  the  discharge 
of  his  duties  as  foreman,  the  master  is  not  responsible  to  a  fellow- 
servant.  The  overwhelming  weight  of  authority  sustains  this 
general  doctrine,  and  our  own  court  has  been  one  among  its 
staunchest  supporters,  as  a  long  line  of  decisions  attest.  Ohio, 
etc.,  R.  Co.  V.  Tindall,  13  Ind.  366;  Wilson  v.  Madison,  etc., 
R.  Co.,  18  Ind.  226;  Slattery  v.  Toledo,  etc.,  R.  Co.,  23  Ind. 
81;  Ohio,  etc.,  R.  Co.  v.  Hammersley,' 28  Ind.  371;  Columbus, 
etc.,  R'y  Co.  V.  Arnold,  31  Ind.  174;  Sullivan  v.  Toledo,  etc.» 
R'y  Co.,  58  Ind.  26;  Gormley  v.  Ohio,  etc.,  R'y  Co.,  72  Ind. 
31;  Robertson  v.  Terre  Haute,  etc.,  R.  Co.,  78  Ind.  ^^\  Boyce 
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V.  Fitzpatrick,  80  Ind.  526;  Drinkout  v.  Eagle  Machine  Works^ 
90  Ind.  423  (i). 

In  a  recent  case  Chicago,  M.  &  St.  P.  R.  R.  Co.  v.  Ross,  31 
Alb.  L.  J.  61  [112  U.  S.  377],  the  Supreme  Court  of  the  United 
States,  by  a  divided  court,  four  of  the  judges  dissenting,  laid 
down  a  sonnewhat  different  doctrine,  but,  as  said  by  a  reviewer: 
*'  It  is  probable  that  a  doctrine  approved  by  Chief  Justice  Shaw 
and  uniformly  followed  by  every  State  except  three  or  four, 
will  hold  its  own  against  a  bare  majority  decision  of  the  Federal 
court."     31  Alb.  L.  J.  81  (2). 

In  Columbus,  etc.,  R*y  Co.  v.  Arnold,  31  Ind.  174,  the  principle 
was  applied  to  a  case  where  the  servant  injured  was  a  fireman, 
on  a  locomotive,  and  the  person  guilty  of  negligence  was  a  mas- 
ter mechanic.  That  case  is  an  extreme  one,  and  does,  perhaps, 
carry  the  doctrine  beyond  its  limits. 

In  Robertson  v.  Tcrre  Haute,  etc.,  R.  Co.,  78  Ind.  jjy  the 
servant  injured  was  a  brakeman,  and  the  agent  guilty  of  negli- 
gence was  a  train  dispatcher;  and  in  Drinkout  v.  Eagle  Machine 
Works,  90  Ind.  423,  the  servant  who  received  the  injury  was 
employed  as  a  laborer  in  the  shop  of  which  the  agent,  guilty  of 
negligence,  was  a  foreman. 

In  Brazil,  etc.,  Coal  Co.  v,  Cain,  98  Ind.  282,  the  principle 
was  applied  to  the  case  of  a  "  bank  boss  '*  in  a  coal  mine,  whose 
duties  were  the  same  as  those  of  a  foreman.  We  shall  find 
abundant  authority  to  the  same  effect  outside  of  our  own  reports. 

In  Wilson  v.  Merry,  i  L.  R.  i  Sc.  &  Div.  App.  326,  it  was 
held  by  the  House  of  Lords  that  a  servant  employed  as  a  miner 

I.  As  the  opinion  rendered  by  Elln        2.  But  see  New  England  R.  R.  Co.  7. 

OTT,  J.,  in  Indiana  Car  Co.  v,  Parker,  Conroy,  175  U.  S.  323,  7  Am.  Neg.  Rep. 

100  Ind.  181  (the  case  at  bar),  cites  and  182  (1899),  where  the  case  of  Chicago, 

discussesmany  of  the  Indiana  cases, it  is  M.  &  St.  P.'R.  R.  Co.  v,  Ross,  112  U. 

deemed  unnecessary  to  make  extended  S.  377,  and  subsequent  cases  10   the 

notes,  except  in  a  few  instances,  of  the  United  States  Supreme  Court  in  which 

authorities  so  quoted,  the  learned  judge  the  fellow-servant  question  is  involved, 

having  clearly  stated   the    points  in-  are  fully  discussed  and  reviewed,  and 

volved  in  his  able  and  exhaustive  treat-  the  vagueness  and  uncertainty  thereto- 

ment  of  the  law  of  master  and  servant,  fore  existing  in    the    Federal  rule  of 

But  notes  and  abstracts  of  many  of  the  fellow-servanis    are    cleared,  and    the 

Indiana  decisions  cited  in  the  opinion  in  ruling  in  the  Ross  case  Is  shown  to  be 

the  Parker  case  will  be  found  appended  overruled, 
to  cases  reported  with  the  Indiana  cases 
elsewhere  in  this  volume  of  Am.  Neg. 
Cas. 
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could  not  recover  against  the  owner  of  the  mine  for  injuries, 
caused  by  the  negligence  of  the  manager.  Decisions  involving, 
similar  principles  will  be  found  in  Brown  z/.  Accrington,  etc.^ 

Co.,  3   H.  &  C.  511;  Wigmore  v.  Jay,  5   Exch«  352;  Searle  v. 
Lindsay,  L.  R.,  10  Q.  B.  62;    Allen  v.  New  Gas  Co.,  L.  R.,  i 
Exch.  Div.  251  (ij. 
In  Albro  v.  Agawam,  6  Cush.  75,  the  agent  guilty  of  negligence 

I.  In  Wilson  v.  Merry,  L.  R.  i  H.  L.  was  brought  to  the  House  of  Lords, 
Sc.  326,  19  L.  T.  N.  S.  30  (H.  L.  1868),  whereupon  it  was  held,  confirming  the-, 
it  appeared  that  respondents  were  interlocutor,  that  in  the  points  referred, 
owners  of  the  Haughhead  Coal  Pic;  to  there  had  been  a  misdirectioo. 
Neish  was  their  manager  for  this  pit.  In  Wilson  v.  Merry,  L.  R.,  i  H.  L. 
and  there  was  also  a  general  manager  Sc.  326,  19  L.  T.  N.  S  30,  it  was  held 
over  all  the  works  named  Jack.  Neish  that  the  liability  or  nonliability  of  a 
had  charge  of  sinking  the  pit  and  mak-  master  to  his  workmen  cannot  depend 
ing  arrangements  under  ground  for  upon  the  question  whether  the  author 
opening  a  new  seam,  for  which  purpose  of  the  accident  is  or  is  not  in  any  tech- 
a  scaffold  was  erected.  Two  days  after  nical  sense  the  fellow-workman  or  col- 
its  erection,  appellant's  son  was  en-  laborateur  of  the  sufferer.  The  case 
gaged  by  respondents  to  assist  in  driv-  of  the  fellow.workman  is  an  example 
ing  the  level.  While  so  employed,  be  of  the  rule,  not  the  rule  itself;  the  rule 
was  killed  by  an  explosion  of  fire  damp,  stands  on  broader  grounds.  The  mas- 
the  accumulation  of  which  was  caused  ter  is  not,  and  cannot  be  liable  to  his 
by  the  obstruction  to  the  yentilation  servant  unless  there  is  negligence  on 
occasioned  by  the  erection  of  the  scaf-  the  part  of  the  master  in  that  in  which 
fold.  It  was  admitted  that  both  Neish  he,  the  master,  has  contracted  or  un- 
and  Jack  were  competent  persons,  se-  dertaken  with  the  servant  to  do.  A 
lecled  for  their  duties  with  proper  care,  master  does  not  contract  or  undertake 
An  action  having  been  brought  at  the  with  his  servant  to  execute  in  person 
trial,  the  Lord  Ordinary  directed  the  the  works  connected  with  his  business, 
jury  that  if  they  were  satisfied  that  the  What  the  master  is  bound  to  his  ser- 
arrangements  or  system  of  the  venti-  vant  to  do  in  the  event  of  his  not  per- 
lation  of  the  pit  at  the  time  of  the  acci-  sonally  superintending  the  work,  is  to- 
dent  had  been  designed  and  completed  select  proper  and  competent  persons  to- 
by Neish  before  the  employment  of  do  so,  and  to  furnish  them  with  ade- 
appellant's  son,  and  if  the  owners  had  quate  materials  and  resources  for  the* 
delegated  to  Neish  the  whole  of  their  work.  When  he  has  done  this,  he  has 
aathority  in  regard  to  the  matter,  then  done  all  that  he  is  bound  to  do;  and  if 
that  Neish  and  the  deceased  did  not  the  persons  so  selected  are  guilty  of 
stand  in  the  relation  of  fellow-workmen  negligence,  it  is  not  the  negligence  of 
engaged  in  tf  common  employment,  the  master;  and  if  an  accident  occurs 
and  that  the  defendants  were  not  on  to  a  workman  to-day  in  consequence  of 
that  ground  relieved  from  liability.  A  the  negligence  of  another  workman, 
verdict  was  on  this  given  for  the  plain-  skilful  and  competent,  who  was  for- 
tiff  with  damages.  A  new  trial  on  the  merly,  but  is  no  longer,  in  the  service 
gronnd  of  misdirection  having  been  of  the  master,  the  master  is  not  liable, 
granted  by  the  Court  of  Sessions  against  though  the  two  workmen  cannot  tech* 
the  interlocutor  of  that  court,  the  appeal  nically  be  described  as  fellow-workmen. 
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was  the  superintendent  of  a  factory,  and  the  Servant  injured  was 
a  person  employed  in  running  one  of  the  spinning  machines,  and 
it  was  held  that  the  relation  was  that  of  fellow-servants.  North- 
coate  V.  Bachelder,  iii  Mass.  322,  and  Zeigler  v.  Day,  123  Mass. 
152,  assert  a  like  doctrine. 

In  the  case  of  Hard  v,  Vermont,  etc.,  R.  Co.,  32  Vt.  473,  the 
injured  servant  was  an  engineer,  and  the  person  guilty  of  negli- 
gence a  master  mechanic  in  charge  of  the  locomotives,  and  it 
was  held  that  the  principal  could  not  be  made  answerable. 
Brown  v.  Winona,  etc.,  R.  Co.,  27  Minn.  162,  decides  that  the 
relation  of  fellow-servant  exists  although  one  is  the  overseer  or 
foreman.  It  is,  however,  held  in  Iowa  that  the  fact  that  the 
^superior  agent  has  charge  of  the  subordinate  ones  does  change 
the  relation  from  that  of  fellow-servants,  unless  the  superior  has 
authority  to  hire  and  discharge  subordinate  servants.  Peterson 
V.  Whitebreast,  etc.,  Co.,  50  Iowa,  673. 

In  Blake  v.  Main  Central  R.  Co.,  70  Me.  70,  the  remark  of 
the  judge  in  McAndrew  v.  Bum,  39  N.  J.  L.  115,  that  "  a  fellow- 
servant  I  take  to  be  any  one  who  serves  and  is  controlled  by  the 
same  tnaster,"  was  approvingly  quoted,  and  it  was  held  that 
the  principle  applied,  although  one  servant  was  subordinate  to  the 
other.  The  Supreme  Court  of  Pennsylvania  has  held,  in  several 
<:ases,  that  the  fact  that  one  of  the  agents  was  a  foreman  having 
control  of  the  other  does  not  change  the  rule,  and  that  they  are, 
nevertheless,  fellow-servants  of  a  common  master.  Lehigh  Val- 
ley Coal  Co.  V.  Jones,  86  Pa.  St.  433;  Delaware,  etc..  Canal  Co. 
VA  Carroll,  89  Pa.  St.  374;  Keystone,  etc  ,  Co.  v.  Newberry,  96 
Pa.  St.  246.     This  is  the  doctrine  of  the  Court  of  Appeab  of 

A  master  cannot  warrant  the  compe-  In  Wigmore  v.  Jay.  5  Exch.  352,  it 

tency  of  his  servants.  was  held  that  a  servant  is  not  in  gen- 

In  Brown  V.  Accrington  Cotton  Spin-  eral  liable  to  his  servant  for  damages 

fling  &  Mfg.  Co.,  3  H.  &  C.  511,  em-  resulting  from  the  negligence  of  a  fel- 

ployee  injured  in  mill  alleged  to  be  low-servant,  in  the  course  of  their  com - 

•caused  by  negligent    construction   of  mon   employment.    Aliter^    if    in  the 

building,  it  was  held  that  defendants  selection  of  the  servant  who  caused  the 

were  not  liable  unless  personal  negli-  injury  the  master  has  not  taken  rea- 

gence  was  proved  against  them,  or  a  sonable  care  to  choose  a  person  of  oidi- 

person  acling  under  their  orders,  in  nary  skill  and  care,  or  if  the  servant 

giving  directions  as  to  the  work  of  con-  injured  was  not  at  the  time  of  the  In- 

struction  or  in  the  employment  of  an  jury  acting  in  the  service  of  his  master, 

incompetent  person  to  do  the  work,  See  also  similar  points  in  Searle  v. 

with  knowledge  of  the  latter's  incom-  Lindsay,  L.  R.,  10  Q.  B.  62,  and  Allen 

petency.  v.  New  Gas  Co.,  L.  R.,  i  Exch.  Div.  251. 
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New  York.  Wright  v.  N.  Y.  Central  R.  Co.,  25  N.  Y.  562; 
Crispin  V.  Babbitt,  81  N.  Y.  516. 

The  cases  relied  on  by  the  appellant  do  not  conflict  with  the 
views  expressed  in  the  cases  cited  by  us.  Rogers  v.  Overton,  87 
Ind.  410,  was  not  an  action  against  the  master,  but  was  an  action 
by  one  fellow-servant  against  another,  and  is,  of  course,  not  at 
all  in  point.  Boyce  v,  Fitzpatrick,  80  Ind.  526,  affirms,  in 
express  terms,  the  general  principle  of  the  cases  cited  by  us,  but 
decides  that  the  master  is  liable  for  a  negligent  failure  to  provide 
safe  machinery.  Indiana  Mfg.  Co.  v.  Millican,  87  Ind.  87* 
belongs  to  a  class  of  cases  essentially  different  from  the  present, 
for  it  decides,  what  is  not  here  immediately  involved,  that  a 
master  is  responsible  if  he  negligently  employs  an  incompetent 
servant,  and  thus  causes  injury  to  another  servant.  The  decision 
in  Mitchell  v.  Robinson,  80  Ind.  281,  directly  affirms  the  general 
doctrine  as  we  have  stated  it  in  the  early  part  of  this  opinion, 
but  declares  that  where  the  agent  stands  in  the  place  of  an 
absent  master,  the  master  is  liable  for  his  negligence  in  perform- 
ing duties  which  the  law  requires  of  the  master.  There  is,  there- 
fore, no  conflict  in  our  cases,  and  they  have  a  full  and  Arm  support 
from  the  decisions  of  other  courts. 

The  rules  which  these  decisions  so  flrmly  establish  as  the  law 
of  this  State  may  be  thus  stated  : 

First.  The  master  is  not  liable  to  a  servant  for  injuries  result- 
ing from  the  negligence  of  a  fellow-servant  engaged  in  the  same 
general  line  of  duty,  where  the  negligent  act  is  performed  in  the 
capacity  of  servant. 

Second.  Servants  engaged  in  the  same  general  line  of  duty  are 
fellow-servants  although  one  may  be  a  superior,  and  the  others 
may  be  subordinate  servants,  under  his  immediate  direction  and 
control. 

The  facts  which  it  is  necessary  to  consider  in  connection  with 
the  rules  of  law  stated  are  these :  The  appellant  is  a  foreign  cor- 
poration with  its  chief  officers  and  agents  in  another  State ;  it 
owned  and  operated  a  car  manufactory  at  Cambridge  City,  in 
this  State ;  this  factory  was  under  the  general  control  and  man- 
agement of  John  McCrie;  the  woodshop  in  which  the  appellee 
was  injured,  and  where  he  was  employed,  was  under  the  imme- 
diate control  of  John  Higginson,  as  foreman. 

It  is  obvious  that  the  rules  of  law  will  preclude  the  appellee 
from   recovering  upon  the   ground   that   the   foreman,   in   the 


^ 
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discharge  of  his  duties  as  foreman,  was  guilty  of  negligence.* 
While  Higginson  was  acting  merely  as  foreman,  and  not  discharg* 
ing  a  duty  owing  by  the  master  to  its  servants,  he  was  the  fellow- 
servant  of  the  appellee.  The  duties  of  his  position  as  foreman 
did  not  make  him  anything  more  than  a  co-employee,  with  a 
higher  rank  and  greater  authority  than  the  appellee,  and  so  long 
as  he  kept  within  the  line  of  his  duties  as  foreman,  he  was  a 
fellow-servant,  serving  a  common  master.  If  the  negligence 
which  caused  the  injury  occurred  while  Higginson  was  engaged 
in  the  performance  of  the  duties  imposed  upon  him  as  an  employee 
in  the  same  general  line  of  service  with  the  appellee,  the  employer 
is  not  liable,  because  the  liability  to  injury  from  the  negligence 
of  a  fellow-servant  is  one  of  the  risks  of  the  service  which  the 
servant  assumes  in  entering  upon  it.  The  servant  does  not 
assume  any  risk  arising  from  a  breach  of  duty  by  the  master,  but 
does  assume  the  risk  of  a  breach  of  duty  by  his  co-servants.  It 
is  clear  that  counsel's  theory,  that  the  appellee  is  entitled  to 
recover  on  the  ground  that  the  foreman  was  guilty  of  negligence 
in  the  performance  of  his  duty  as  foreman,  cannot  be  maintained, 
and  if  there  is  no  other  ground  upon  which  the  appellee  can  plant 
his  right  to  a  recovery,  this  appeal  must  be  sustained. 

It  is  the  duty  of  the  master  to  provide  suitable  and  safe 
machinery,  reasonably  well  adapted  to  perform  the  work  to 
which  it  is  devoted,  without  endangering  the  lives  or  limbs  of 
those  employed  to  operate  it.  The  master  is  not  bound  to  use 
the  highest  care,  nor  to  secure  the  latest  and  most  improved 
machinery,  but  he  is  bound  to  use  care,  skill  and  prudence  in 
selecting  and  maintaining  machinery  and  appliances,  and  for  a 
negligent  omission  of  this  duty  he  is  answerable  to  a  servant 
injured  by  the  omission.  Umback  v.  Lake  Shore,  etc.,  R*y  Co., 
83  Ind.  191,  193;  Boycez/.  Fitzpatrick,  80  Ind.  526;  Lake  Shore, 
etc.,  R*y  Co.  v.  McCormick,  74  Ind.  440;  Lawless  v.  Conn. 
River  R.  Co.,  136  Mass.  i ;  Trask  v,  Cal.,  etc.,  R.  Co.,  63  Cal. 
96;  Payne  v.  Reese,  100  Pa.  St.  301 ;  Hough  v.  R*y  Co.,  100  U. 
S.  213;  R.  R.  Co.  2/.  Fort,  17  Wall.  553;  Ford  v.  Fitchburg  R. 
Co.,  no  Mass.  241 ;  Paterson  v.  Wallace,  i  Macq.  748;  Corcoran 
V.  Holbrook,  59  N.  Y.  517;  Ellis  v.  N.  Y.,  etc.,  R.  Co.,  95  N. 
Y.  546;  Wilson  V.  Willimantic  Linen  Co.,  50  Conn.  433,  13 
Am.  Neg.  Cas.  677;  Vosburg  v.  Lake  Shore,  etc.,  R'y  Co.,  94 
N.  Y.  374;  Wood,  Master  and  Servant,  686;  2  Thomp.  Negl. 
972;  Wharton,  Negl.,  §  211. 
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The  duty  which  the  master  owes  to  the  servant  is  one  which 
he  cannot  rid  himself  of  by  casting  it  upon  an  agent,  officer  or 
servant  employed  by  him.  The  distinction  between  a  negligent 
performance  of  duty  by  an  agent  or  servant,  and  the  negligent 
omission  of  duty  by  the  master  himself,  is  an  important  one. 
Where  the  duty  is  one  owing  by  the  master,  and  he  entrusts  its 
performance  to  an  agent,  the  agent's  negligence  is  that  of  the 
master.  As  the  master  is  charged  with  the  imperative  duty  of 
providing  safe  and  suitable  appliances,  this  duty  he  must  per- 
form, and  if  he  entrusts  it  to  an  agent,  and  the  agent  perfonns 
it  in  his  place,  the  agent's  act  is  that  of  the  master.  In  author- 
izing an  agent  to  perform  such  an  act,  the  principal  is,  in  legal 
contemplation,  himself  acting  when  the  agent  acts,  for  he  who 
acts  by  an  agent  acts  by  himself.  This  principle  does  not  con- 
flict with  any  of  the  general  rules  we  have  stated,  for  the  agent 
assumes,  by  authority,  the  master's  place,  and  does  what  the 
law  commands  the  master  to  do.  He  is  for  the  occasion,  and  in 
the  eyes  of  the  law,  the  master.  If  it  be  true  that  the  agent's 
act  is  the  master's  act,  then  it  must  be  true  that  the  negligence 
involved  in  the  act  is  that  of  the  master  himself.  The  rule 
which  absolves  the  master  from  liability  for  the  negligence  of 
the  fellow-servant  has  no  application  whatever  where  the  agent 
stands  in  the  master's  place.  The  reason  of  the  rule  fails,  and 
where  the  reason  fails,  so  does  the  rule  itself.  The  reasons  which 
support  the  rule  are  that  servants  take  the  risks  of  the  employ- 
ment upon  which  they  enter,  and  that  the  public  policy  requires 
that  fellow-servants  should  '*  each  be  an  observer  of  the  conduct 
of  the  other."    Farwell  v.  Boston,  etc.,  R.  Co.,  4  Mete.  (Mass.) 49. 

The  first  of  these  reasons  completely  fails  when  it  is  brought 
to  mind  that  the  servant  does  not  assume  the  risk  arising  from 
unsafe  and  unsuitable  machinery  and  appliances.  The  second  as 
surely  and  completely  fails  when  we  affirm,  as  under  all  the 
authorities  affirm  we  must,  that  the  duty  to  provide  safe  appli- 
ances rests  upon  the  master,  and  not  on  any  servant,  for,  surely, 
servants  are  not  bound  to  be  observers  of  the  master's  conduct. 
It  is,  therefore,  not  at  all  difficult  to  clearly  discriminate  and 
broadly  mark  the  difference  between  a  case  where  it  is  the  mas- 
ter's duty,  as  master,  that  is  neglected,  and  a  case  where  it  is 
the  fellow-servant's  duty,  as  servant,  that  it  is  negligently  per- 
formed. A  servant  has  a  right,  himself  exercising  ordinary  care, 
to  rely  upon  his  master's  care  and  diligence.     He  is  not  bound 
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to  watch  his  master  as  he  is  his  fellow-servant.  The  rights  are 
reciprocal,  the  master  has  his  duty  as  the  servant  has  his.  When 
the  master's  duty  is  negligently  done,  he  it  is  who  is  guilty  of  a 
breach  of  duty  although  he  acted  through  the  medium  of  an 
agent.  If  the  master  were  permitted  to  escape  his  duty  by 
shifting  it  to  an  agent,  the  practical  result  would  be  his  entire 
absolution  from  the  duty  v/hich  the  law  imposes.  The  law  will 
not  permit  this  result,  for  it  will  not  permit  a  duty  to  be  evaded, 
but  v/ill  require  performance  by  the  person  upon  whom  it  has 
fixed  it.  A  different  rule  from  that  stated  would,  in  such  a  case 
as  this,  wholly  relieve  the  master  from  obligation  to  his  servants, 
for  here  the  foreign  corporation  acted  by  its  agents,  and  none  of 
its  chief  officers  were  ever  at  the  factory  in  Cambridge  city.  If 
it  cannot  be  held  responsible  for  the  negligence  of  these  agents 
in  selecting,  arranging  and  maintaining  this  machinery,  the  result 
will  be  that  it  is  wholly  absolved  from  its  duty  to  its  agents  and 
servants. 

It  is  clear  upon  principle  that  where  the  duty  rests  directly  on 
the  master,  and  he  authorizes  an  agent  or  servant  to  perform 
that  duty,  he  is  bound  to  answer  to  a  servant  injured  by  the 
negligent  performance  of  the  duty,  nor  are  authorities  wanting^ 
In  one  of  our  text-books  it  is  said :  '*  It  is  important  at  this  point 
to  remember  that  the  master  is  liable  where  the  negligence  of 
the  offending  servant  was  as  to  a  duty  assumed  by  the  master 
as  to  working  place  and  machinery.  A  master,  as  we  have  already 
seen,  is  bound  when  employing  a  servant  to  provide  for  the 
servant  a  safe  working  place  and  machinery.  It  may  be  that  the 
persons  by  whom  out-buildings  and  machinery  are  constructed 
are  servants  of  the  common  master,  but  this  does  not  relieve 
him  from  his  obligation  to  make  buildings  and  machinery  ade- 
quate for  working  use.  Were  it  otherwise,  the  duty  before  us, 
one  of  the  most  important  owed  by  capital  to  labor,  could  be 
evaded  by  the  capitalist  employing  only  his  own  servants  in  the 
constructing  of  his  buildings  and  machinery."     Wharton,  Negl.,. 

§232. 

In  a  thoughtful  essay  upon  this  general  subject.  Judge  Cooley 
says:  *'  We  have  seen  that  in  some  cases  the  master  is  charged 
with  a  duty  to  those  serving  him  which  he  cannot  divest  himself 
of  by  and  delegation  to  others.  He  is  charged  with  such  a  duty 
as  regards  the  safety  of  his  premises,  the  suitableness  of  the 
tools,  implements,  machinery  or  materials  he  procures  or  employs,. 
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and  the  servants  he  engages  or  makes  use  of.  Whoever  is  per- 
mitted to  exercise  the  master's  authority  in  respect  to  these 
matters  is  charged  with  the  master's  duty,  and  the  latter  is 
responsible  for  the  want  of  proper  caution  on  the  part  of  the 
agent,  as  for  his  own  personal  negligence."  2  Southern  Law 
Rev.,  N.  S.  114,  123. 

In  MuUan  v.  Phila.,  etc.,  Co.,  78  Pa.  St.  25,  the  court  said: 
**  In  this  case  there  was  some  evidence  that  the  entire  duty  of 
providing  the  appliances  for  loading  and  unloading  the  vessels 
of  the  defendants,  had  been  entrusted  to  the  discretion  of  Cor* 
coran.  And  just  to  the  extent  to  which  the  proof  went  in  fixing^ 
upon  him  the  responsibility  for  the  selection  of  the  rigging  and 
for  adjusting  and  working  it,  did  the  same  proof  tend  to  estab* 
lish'  the  fact  contended  for  by  the  plaintiff,  that  Corcoran  was 
clothed,  as  to  these  duties,  with  the  ultimate  power  and  author* 
ity  of  the  defendants. "  It  was  held  in  the  case  of  Gunter  t/. 
Graniteville  Mfg.  Co.,  18  S.  C.  262,  that  where  a  superintendent 
was  employed  to  secure  and  keep  the  machinery  of  a  factory  in 
repair,  and  by  his  negligence  in  the  performance  of  that  duty 
caused  an  injury  to  the  servant  in  the  same  general  line  of 
employment,  the  master  was  responsible.  The  court  said :  "  So, 
too,  it  is  conceded  to  be  the  duty  of  the  master  to  provide  suit* 
able  machinery  for  the  use  of  his  operatives ;  and  if  he  delegates 
this  duty  to  another,  he  is  responsible  to  his  servant  for  any  injury 
caused  by  the  negligence  of  any  person  to  whom  the  performance 
of  this  duty  has  been  entrusted."  In  Crispin  v.  Babbitt,  81  N. 
Y.  516,  the  court  stated  the  general  principle,  that  *'  the  liability 
of  the  master  does  not  depend  upon  the  grade  or  rank  of  the 
employee  whose  negligence  causes  the  injury,"  and  then  pro- 
ceeded thus:  **  On  the  same  principle,  however  low  the  grade 
or  rank  of  the  employee,  the  master  is  liable  for  injuries  caused 
by  him  to  another  servant,  if  they  result  from  the  omission  of 
some  duty  of  the  master,  which  he  has  confided  to  such  inferior 
employee.  On  this  principle,  Flike  v.  Boston,  etc.,  R.  Co.,  55 
N.  Y.  549,  was  decided.  Church,  Ch.  J.,  says,  at  p.  553 :  *  The 
true  rule,  I  apprehend,  is  to  hold  the  corporation  liable  for  neg* 
ligence  or  want  of  proper  care  in  respect  to  such  acts  and  duties 
as  it  is  required  to  perform  and  discharge  as  master  or  principal^ 
without  regard  to  the  rank  or  title  of  the  agent  entrusted  with 
their  performance.  As  to  such  acts,  the  agent  occupies  the  place 
of  the  corporation,  and  the  latter  should  be  deemed  present,  and 
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consequently  liable  for  the  manner  in  which  they  are  performed.'  " 
In  McCosker  v.  Long  Island  R,  Co.,  84  N.  Y.  yj,  the  same 
principle  is  recognized  and  enforced.  The  rule  is  thus  expressed 
by  another  court:  *'  The  duties  are  the  duties  of  the  master, 
and  he  cannot  evade  the  responsibilities  which  are  incident  and 
<:ling  to  them  by  delegation  to  another.  When  the  master 
appoints  some  other  person  to  perform  these  duties,  then  the 
appointee  represents  the  master,  and  though  in  their  performance 
he  may  be  and  is  a  servant  to  the  master,  yet  in  those  respects 
he  is  not  a  co-servant,  a  co-laborer,  a  co-employee,  in  the  com- 
mon acceptation  of  those  terms."  Brothers  «/.  Cartter,  52  Mo. 
372.  In  another  case  it  was  said:  "As  to  the  acts  which  a 
master  or  principal  is  bound  as  such  to  perform  toward  his 
employees,  if  he  delegates  the  performance  of  them  to  an  agent, 
the  agent  occupies  the  place  of  the  master,  and  the  latter  is 
•deemed  present,  and  liable  for  the  manner  in  which  they  are 
performed.'*     Corcoran  v.  Holbrook,  59  N.  Y.  517. 

Speaking  of  the  duty  of  the  master  to  the  servant,  the  Supreme 
"Court  of  the  United  States  said:  "  Its  duty  in  that  respect  to 
its  employees  is  discharged  when,  but  only  when,  its  agents 
whose  business  it  is  to  supply  such  instrumentalities  exercise  due 
care  as  well  in  their  purchase  originally,  as  in  keeping  and 
maintaining  them  in  such  condition  as  to  be  reasonably  and  ade- 
•quately  safe  for  use  by  employees."  Hough  v,  R'y  Co.,  100 
U.  S.  213,  218;  Wabash,  etc.,  R'y  Co.  v.  McDaniels,  107  U.  S. 

454. 

One  of  the  first  of  the  American  courts  to  adopt  and  develop 

the  doctrine  that  a  master  is  not  liable  to  a  servant  for  the  negli- 
gence of  a  fellow-servant,  and  a  court  that  has  with  as  much 
sternness  as  any  in  the  land  enforced  the  doctrine,  says:  **  The 
aeents  who  are  charged  with  the  duty  of  supplying  safe  machin- 
ery are  not,  in  the  true  sense  of  the  rule  relied  on,  to  be  regarded 
as  fellow-servants  of  those  who  are  engaged  in  operating  it. 
They  are  charged  with  the  master's  duty  to  his  servant.  They 
are  employed  in  distinct  and  independent  departments  of  service, 
and  there  is  no  difficulty  in  distinguishing  them,  even  when  the 
same  person  renders  service  by  turns  in  each,  as  the  convenience 
of  the  master  may  require."  Ford  v.  Fitchburg  R.  Co.,  no 
Mass.  240.  The  general  principle,  that  where  the  master  entrusts 
to  a  servant  a  duty  which  he  himself  owes  to  those  employed  by 
Jiim,  he  is  liable  for  a  negligent  discharge  of  that  duty,  is  also 
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involved,  and  necessarily  decided,  in  the  cases  of  Mitchell  v. 
Robinson,  80  Ind.  281,  and  Ohio,  etc.,  R.  Co.  v.  CoUarn,  73 
Ind.  261,  273. 

The  duty  of  the  employer  to  provide  safe  machinery  and 
appliances  is  a  continuing  one.  Thompson  says:  "  But  the 
master  does  not  discharge  his  duty  in  this  regard  by  providing 
proper  and  safe  machinery,  or  fit  servants,  in  the  first  instance, 
and  then  remaining  passive.  '  It  is  a  duty  to  be  affirmatively 
and  positively  fulfilled  and  performed.'  He  must  supervise, 
examine,  and  test  his  machines  as  often  as  custom  and  experience 
require."  2  Thomp.  Negl.  984.  In  support  of  this  doctrine  the 
author  cites  Warner  v.  Erie,  etc.,  R'y  Co.,  39  N.  Y.  4^8;  King 
V,  N.  Y.  Central,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  769;  Shanny  v 
Androscoggin  Mills,  66  Me.  420;  Lansing  v.  N.  Y.  Central  R. 
Co.,  49  N.  Y.  521 ;  Snow  v.  Housatonic  R.  Co.,  8  Allen  (Mass.) 
441 ;  Lewis  v.  St.  Louis,  etc.,  R.  Co.,  59  Mo.  495 ;  Chicago,  etc., 
R.  Co.  V.  Swett,  45  111.  197,  14  Am.  Neg.  Cas.  358,  ante;  111. 
Cent.  R.  Co.  v.  Welch,  52  111.  183,  14  Am.  Neg.  Cas.  356,  ante; 
Goheen  v.  Texas,  etc.,  R*y  Co.,  3  Cent.  L.  J.  382.  This  is  the 
doctrine  of  the  Supreme  Court  of  the  United  States,  as  appears 
from  the  decision  in  Hough  v.  R'y  Co.,  100  U.  S.  213. 

In  Gunter  v.  Graniteville  Mfg.  Co.,  18  S.  C.  262,  it  was  said: 
"'  It  is  well  settled  that  it  is  the  duty  of  the  master  to  provide 
suitable  and  safe  machinery  and  appliances  for  the  use  of  his 
operatives;  and,  we  think,  it  is  also  settled  that  his  duty  does 
not  stop  there,  but  that  it  is  likewise  his  duty  to  keep  such 
machinery  in  proper  repair  and  in  safe  working  order,  and  if  these 
duties,  or  either  of  them,  are  negligently  performed,  and  one  of 
the  servants  thereby  sustains  an  injury,  the  master  is  liable,  even 
though  he  may  have  entrusted  the  performance  of  such  duties  to 
subordinates,  by  whatever  name  they  may  be  called."  In  sup- 
port of  this  doctrine  the  court  refers  to  the  cases  of  Corcoran  v. 
Holbrook,  59  N.  Y.  517;  Brann  v.  Chicago,  etc.,  R.  Co.,  53 
Iowa,  595 ;  Fuller  v.  Jewett,  80  N.  Y.  46.  The  rule  is  supported 
by  sound  principle.  The  duty  of  the  master  is  not  at  an  end 
when  he  first  equips  his  factory  or  mill,  but  continues  as  long  as 
there  are  operatives  who  are  entitled  to  assume  that  he  will  use 
due  care  to  provide  safe  machinery  and  appliances.  It  would 
overthrow  the  rule  that  the  risks  which  the  servant  assumes  are 
only  such  as  are  incident  to  the  use  of  machinery  selected  and 
Vol.  XIV  —  28 
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maintained  by  the  master  with  proper  care,  to  deny  the  validity 
of  our  conclusion. 

Ordinary  care  requires  that  a  master  shall  take  notice  of  the 
liability  of  the  parts  of  the  machinery  to  decay  from  age,  or  wear 
out  by  use.  City  of  Indianapolis  v.  Scott,  72  Ind.  196;  Board, 
etc.,  V,  Legg,  93  Ind.  523;  Board,  etc.,  v.  Bacon,  96  Ind.  31; 
Rapho  V.  Moore,  68  Pa.  St.  404.  It  certainly  needs  no  argument 
to  prove  that  a  factory  owner  must  know  that  a  rope,  or  materials 
of  a  similar  character,  will  wear  out,  and  that  he  has  no  right  to 
assume  that  wear  and  use  will  not  weaken  or  impair  them. 
Ordinary  prudence,  therefore,  requires  that  he  should  take  notice 
of  the  liability  of  such  things  to  wear  out,  and  make  provision 
for  such  contingencies.  Reason  and  experience  unite  in  affirming 
that  an  owner  does  not  exercise  even  ordinary  care,  who  gives 
no  attention  to  the  effect  upon  ropes,  belts,  timbers  or  the  like, 
which  is  produced  by  the  wear  of  continued  use.  It  would  be 
unreasonable  to  assert  that  an  owner  might  entirely  disregard  the 
tendency  of  parts  of  his  machinery  to  wear  out,  and  intrench 
himself  from  liability  on  the  ground  that  at  the  outset  he  had 
provided  safe  machinery  and  appliances. 

We  have  ascertained  the  general  principles  which  rule  such 
cases  as  this,  and  it  remains  to  ascertain  whether  they  were  cor- 
rectly applied  to  the  facts  of  this  case.  The  appellee,  on  the 
morning  that  he  was  injured,  received  an  order  from  Higginson, 
the  foreman  under  whose  immediate  control  he  was,  to  run  what 
was  called  the  cut-off  saw;  this  saw  was  a  circular  one,  and 
worked  through  a  groove  in  a  table.  The  rope  which  held  the 
saw  back  from  the  table,  and  in  a  great  measure  controlled  its 
operation,  broke,  and  the  breaking  of  this  rope  caused  the  injur)'. 
The  evidence  shows  that  the  rope  was  unsuitable,  defective  and 
unsafe,  and  there  is  also  evidence  tending  strongly  to  show  that 
the  foreman  had  notice  of  its  condition  prior  to  the  morning  the 
injury  occurred.  One  of  the  appellee's  fingers  was  cut  off, 
another  was  badly  injured,  his  thumb  was  also  much  injured,  his 
hand  was  split  open  to  the  wrist,  his  wrist  and  hand  rendered 
stiff,  and  its  serviceableness  much  impaired.  He  was  confined 
to  his  bed  for  some  time,  abscesses  formed,  several  bones  were 
extracted,  and  he  suffered  great  pain.  He  expended  for  medi* 
cine  and  surgical  attendance  $144. 

The  court  did  not  err  in  instructing  the  jury  that  the  appellant 
was  responsible  for  the  negligence  of  an  agent  appointed  by  it, 


Master  and  Servant.  435 

to  act  in  its  place  in  purchasing  and  maintaining  machinery  upon 
which  the  duties  of  the  appellee  required  him  to  work.  Nor  did 
the  court  err  in  refusing  the  instructions  asked  by  the  appellant, 
asserting  that  if  the  appellant  had  employed  a  competent  superin- 
tendent, it  was  not  liable  although  the  machinery  was  unsafe. 
It  was  the  duty  of  the  corporation  to  provide  and  maintain,  so 
far  at  least  as  ordinar}'  diligence  could  do,  machinery  safe  and 
suitable  for  the  purposes  for  which  it  was  used,  and  the  court 
was  right  in  instructing  the  jury  to  that  effect.  We  do  not  think 
the  appellant  has  just  reason  to  complain  of  the  ninth  instruction, 
which  informs  the  jury  that  if  the  exercise  of  ordinary  diligence 
on  the  part  of  the  defendant  would  have  apprised  it  of  the 
defective  condition  of  the  rope,  and  it  negligently  allowed  the 
rope  to  become  warn  and  insecure,  the  plaintiff,  if  free  from  con- 
tributory negligence,  would  be  entitled  to  recover.  This  instruc- 
tion, taken,  as  it  must  be,  in  connection  with  the  others,  was  at 
least  as  favorable  to  the  appellant  as  it  had  a  right  to  ask.  The 
doubt  is,  whether,  under  the  authorities,  the  master  is  not  held 
to  more  than  ordinary  diligence  in  such  matters;  but,  however 
this  may  be,  the  least  degree  of  diligence  to  which  he  is  held  by 
any  case  is  ordinar>'  diligence. 

In  computing  damages  in  such  a  case  as  this,  it  is  proper  to 
consider  the  pain  and  suffering  endured  by  the  injured  person, 
the  expenses  incurred  for  medical  attention,  the  character  of  the 
injury,  whether  temporary  or  permanent,  and  its  effect  upon  the 
ability  of  the  person  injured  to  earn  money  or  pursue  his  trade 
or  profession.  City  of  Indianapolis  v.  Gaston,  58  Ind.  224; 
Wright  V.  Compton,  53  Ind.  337;  Cox  v,  Vanderkleed,  21  Ind. 
164;  Taber  «/.  Hutson,  5  Ind.  322;  Fisher  z/.  Hamilton,  49  Ind. 
341.  In  this  class  of  cases,  exemplary  damages  cannot  be 
awarded,  but  full  compensatory  damages  may  be  given.  It  is 
said  in  a  text-book  of  excellent  repute,  that:  "  In  an  action  for 
negligent  injury  to  the  person  of  the  plaintiff,  he  may  recover 
the  expense  of  his  cure,  the  value  of  the  time  lost  by  him  during 
his  cure,  and  a  fair  compensation  for  the  physical  and  mental 
suffering  caused  by  the  injury,  as  well  as  for  any  permanent 
reduction  of  his  power  to  earn  money."  Shearm.  &  Redf., 
Negl.,  §606.  The  court  approved  an  instruction  substantially 
like  the  one  now  before  us  in  Pittsburgh,  etc.,  R'y  Co.  v,  Sponier, 
85  Ind.  165,  and  in  City  of  Huntington  %k  Breen,  j^j  Ind.  29. 
In  City  of  Indianapolis  v,  Scott,  72  Ind.  196,  an  instruction  in 
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almost  the  exact  language  of  the  one  under  immediate  mention 
was  approved. 

We  think  that  the  complaint  sufficiently  shows  that  the  appellee 
suffered  special  damages,  for  it  describes  the  injury  and  avers 
that  the  **  plaintiff's  right  hand  has  been  permanently  injured 
and  ruined,  and  rendered  unfit  for  use  and  labor." 

It  is  a  settled  rule  of  law  that  courts  will  not  disturb  a  verdict 
on  the  ground  of  excessive  damages  unless  they  are,  as  said  by 
Chancellor  Kent,  so  "  outrageous  as  to  strike  every  one  with  the 
enormity  and  injustice  of  them,  and  so  as  to  induce  the  court  to 
believe  that  the  jury  must  have  acted  from  prejudice,  partiality 
or  corruption."  Coleman  v.  Southwick,  9  Johns.  45.  This 
doctrine  has  often  been  enforced  by  this  court.  Ohio,  etc.,  R. 
Co.  V.  Collarn,  73  Ind.  261 ;  Yater  v,  Mullen,  23  Ind.  562;  Alex- 
ander V.  Thomas,  25  Ind.  268;  Reeves  v.  State,  37  Ind.  44J; 
Hoagland  v,  Moore,  2  Blackf.  167;  Guard  v.  Risk,  11  Ind.  156. 
In  a  recent  text-book  a  like  doctrine  is  laid  down,  and  many 
authorities  cited.     Hayne  New  Trials,  §  95. 

Judgment  affirmed. 

On  petition  for  a  rehearing  [overruled  April  28, 1885], 

Elliott,  J.  —  An  able  brief  has  been  filed  on  the  petition  for 
rehearing,  but  the  principal  questions  decided  are  not  again  dis- 
cussed, counsel  saying:  "  The  view  taken  in  the  opinion,  how- 
ever, has  such  strong  reasons  to  support  it  that  we  shall  not  ask 
the  court  to  reconsider  it." 

Ninety-five  reasons  were  stated  in  the  motion  for  a  new  trial, 
and  it  is  now  complained  that  we  did  not  consider  all  of  the 
questions  presented.  We  did  decide  all  of  the  main  questions 
and  such  as  counsel  fully  argued,  but  it  is  perhaps  true  that  we 
did  not  expressly  decide  some  minor  ones,  although  those  decided 
really  rule  the  case. 

The  question  upon  the  evidence  as  to  whether  Parker  was  or 
was  not  guilty  of  contributory  negligence  was  one  of  fact  for  the 
jury,  and  not  of  law  for  the  court,  and  as  there  was  evidence 
satisfactorily  supporting  the  verdict,  we  must  leave  it  undis- 
turbed. There  are,  no  doubt,  cases  where  the  court  will  deter- 
mine the  question  of  contributory  negligence,  but  this  is  not  one 
of  them.  Whether  Parker  could  have  seen  the  defect,  and 
whether  it  was  such  as  ordinary  prudence  and  vigilance  would 
have   enabled   him   to  guard   against,  were   questions  of  fact. 
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Descriptions  of  the  defect  were  given  by  the  witnesses,  and  it  is 
impossible  for  the  court  to  say,  as  matter  of  law,  that  he  could, 
by  exercising  ordinary  prudence,  have  seen  it  and  avoided  injury. 
It  certainly  was  not  one  open  to  observation,  and,  besides  this, 
one  of  the  superior  agents  of  the  corporation,  its  chief  repre- 
sentative in  fact,  had  ordered  him  to  work  upon  the  machinery, 
and  we  cannot  perceive  any  reason  for  taking  the  case  from  the 
jury.  Baker  v.  Allegheny  Valley  R.  Co.,  95  Pa.  St.  211.  It  is 
quite  clear  that  it  would  have  been  error  for  the  trial  court  to 
have  instructed  the  jury  to  find  for  the  s^pellant,  and  it  follows 
that  this  court  cannot  interfere.  City  of  Indianapolis  v.  Gaston, 
58  Ind.  224;  Penn.  Co.  v.  Hensil,  70  Ind.  569;  Louisville,  etc., 
R'y  Co.  V,  Richardson,  66  Ind.  46;  City  of  Washington  v.  Small, 
86  Ind.  462,  469;  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind. 
346,  3  Am.  Neg.  Cas.  148;  Penn.  R.  Co.  v.  White,  88  Pa.  St. 
327;  Willard  v.  Pinard,  44  Vt.  34;  Robson  v.  Northeastern  R'y 
Co.,  L.  R.,  10  Q.  B.  Div.  271  (i);  Curtis  v.  Detroit,  etc.,  R.  Co., 
27  Wis.  158;  Hutch.  Carr.  615.  In  such  cases  as  this  the  ques- 
tion must,  under  proper  instructions,  be  left  to  the  jury  as  one 
of  fact. 

We  recognize  and  approve  the  general  rule,  that  a  servant  who 
continues  in  the  master's  employment  with  full  knowledge  of 
the  risk  cannot  recover  for  injuries  received.  Umback  t\  Lake 
Shore,  etc.,  R'y  Co.,  83  Ind.  191 ;  Lake  Shore,  etc.,  R'y  Co.  v. 
McCormick,  74  Ind.  440.  But  that  rule  does  not  apply  here. 
There  is  no  such  evidence  as  warrants  the  assumption  that  the 
appellee  knew  of  the  defective  condition  of  the  machinery,  or 
that  it  was  such  as  to  subject  him  to  any  extraordinary  risks. 
The  jury,  by  their  general  verdict,  and  also  in  answer  to  interroga- 
tories,  explicitly   negative    the    existence   of    knowledge.      It 

I.  In  Robson  v.  Northeastern  R*y  slipped,  fell  and  was  injured.  The 
Co.,  L.  R.,  10  Q.  B.  371,  it  appeared  court  ordered  a  nonsuit.  Held^  that 
that  plaintifi,  a  female,  on  trying  to  the  evidence  was  sufficient  for  the  jury 
alight  irom  plain ti£F*s  train  found  that  to  find  a  verdict  for  plaintiff  and  to 
the  coach  in  which  she  had  been  riding  find  that  plaintiff  had  reasonable 
was  drawn  beyond  the  end  of  the  sta-  ground  fof  believing  that  defendant 
tion  platform.  She  stood  for  some  time  expected  her  to  alight  where  she  at- 
expecting  that  defendant's  servants  tempted  to  do.  Held^  also,  that  the 
would  come  to  her  assistance,  and  then,  jury  might  properly  have  found  that 
foi  fear  that  she  would  be  carried  on  if  plaintiff  reasonably  believed  she  would 
she  remained,  attempted  to  reach  the  be  carried  on  and  that  this  would  war- 
ground,  and  while  so    alighting   she  rant  her  in  attempting  to  alight. 
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would  be  a  palpable  violation  of  long-settled  rules  to  set  aside 
the  conclusion  of  the  jury  upon  the  evidence  as  it  comes  to  us. 
A  single  interrogatory  is  selected  by  appellant,  and  upon  that 
a  judgment  is  demanded.  This  demand  cannot  be  heeded,  for 
the  answer  is  not  such  as  controls,  and  it  is  only  where  the  single 
answer  is  of  controlling  force  that  the  general  verdict  will  be  set 
aside.  This  has  been  again  and  again  decided.  Grand  Rapids, 
etc.,  R.  Co.  V,  McAnnally,  98  Ind.  412,  417,  418,  and  cases  cited ; 
Hereth  v.  Hereth,  100  Ind.  35.  Besides,  it  has  been  very  fre- 
quently decided  that  answers  to  interrogatories  will  not  control 
the  general  verdict,  unless  there  is  an  irreconcilable  conflict,  and 
here  there  is  no  such  conflict.  But  if  we  are  wrong  in  applying 
these  rules,  still  the  appellant  cannot  succeed,  for  all  that  appears 
in  the  answer  is  that  one  of  the  superior  agents  of  the  corpora- 
tion, the  one  in  charge  of  the  shop  where  appellee  worked,  had 
knowledge  of  the  defect,  and  it  is  quite  clear  that  his  knowledge 
would  not  conclude  the  appellee.  Atlas  Engine  Works  v.  Ran- 
dall, 100  Ind.  293  (i).     Even  if  Higginson,  the  foreman,  had 

I.  Minor  employee  injured  by  machinery  is  that  of  the   master,  and   he   must 

—  Failure  of  employee  to  exercise  due  care  respond. 

—  Master  not  liable,  —  In  The  Atlas  "  The  master  having  subjected  the 
Engine  Works  v,  Randall.  100  Ind.  servant  to  the  command  of  another 
393  (decided  at  the  same  term  as  the  without  information  or  caution  with 
case  at  bar),  the  rules  are  stated  by  respect  to  ail  such  obligations  as  the 
Mitchell,  J.,  as  follows:  master  owes,  the  other  stands  in  the 

**  One  of  the  well-recognized  duties  master's  place,  and  this  is  so  notwith- 

of  a  master  is  not  to  expose  an  inex-  standing  the  two  servants  are,  as  re- 

perienced  servant,  at  whose  hands  he  gards  the  common  employment,  fellow, 

requires  a  dangerous  service,  to  such  servants. 

danirer  without  giving  him  warning.  '*  If  the  master  has,  by  general  or 

He  must  also  give  him  such  instruc-  special  instructions,  defined  the  duty 

tion  as  will  enable  him  to  avoid  injury,  and  authority  of  each  with  respect  to  the 

unless  both  the  danger  and  the  means  other,  or  given  instructions  covering 

of  avoiding  it  while  he  Is  performing  the  subject  of  their  employment,  so  as 

the    service    required    are    apparent,  to  give  no  authority  to  the  one  over  the 

These  are  obligations  of  the  master,  other,  or  so  as  to  point  out  the  danger 

and  he  cannot  exempt  himself  from  of  the  service  and  the  means  of  avoid- 

liability   by  delegating   his   power  to  ing  such  danger,  the  rule  can  have  no 

command  the  servant  to  another  upon  application.'*    *    *    *    Citing  seveial 

whom  the  obligation  to  instruct  and  authorities,  among  them  being  Indiana 

caution  is  also  imposed.  Car  Co.  v.  Parker,  100  Ind.  181  (the 

'*  If  the  agent  or  servant  upon  whom  case  at  bar), 

the  power  to  command  is  given  exer-  The   Randall   case    (Atlas    Engine 

cises  the  power,  and  fails  to  discharge  Works  v.   Randall,  100  Ind.  293)  was 

the  obligation,  to  the  hurt  of  the  ser-  an  action  by  a  minor  employee  for  in- 

vant  who  is  without  fault,  the  failure  juries  sustained  in  defendant's  shop. 
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been  a  mere  fellow-servant  in  the  same  line  of  employment  with 
Parker,  instead  of  a  foreman  having  full  authority  over  him,  it  is 
doubtful  whether  knowledge  on  the  part  of  Higginson  would 
have  concluded  Parker. 

We  do  not  think  it  can  be  said  as  a  matter  of  law  that  a  work- 
man is  guilty  of  negligence  who  changes  from  one  part  of  his 
work  to  another  at  the  command  of  the  agent  set  over  him  by 
the  master.  Rogers  v.  Overton,  87  Ind.  410.  Here  there  was 
no  change  from  one  shop  to  another,  no  change  from  one  branch 
of  business  to  another,  but  only  a  change  in  the  same  shop  from 
one  piece  of  machinery  to  another,  and  we  can  perceive  no  reason 

for  holding  the  servant  guilty  of  contributory  negligence  in  mak- 
ing such  a  change  pursuant  to  the  orders  of  his  superior.     It 

would  be  unreasonable  to  require  servants  to  disobey  the  orders 

of  a  superior  agent  under  such  circumstances.     A  prudent  man 

The  facts  are  stated  in  the  opinion  by  justed  to  it,  two  cog-wheels  indenting 

Mitchell,  J.,  as  follows:  into  each  other,  the  larger  of  which 

**  The  evidence  tended  to  show  that  was  forty-two  inches  in  diameter  and 

the  appellee  was  within  a  few  days  of  the  smaller  seven  inches.    These  were 

nineteen  years  old  at  the  time  he  en-  operated  by  a  belt  passing  over  a  pal 

gaged  in  the  appellant's  service;  that  ley  connected  with  the  machine,  thence 

he   was  an   intelligent,   active  young  passing  over  a  pulley  on  a  line-shaft 

man,  having  the  ordinary  experience  attached  to    the  building.     When    in 

and   development  of  persons  of  that  motion,  the  evidence  tended  to  show 

age;  that  he  had  worked  some  about  a  that  the  larger  cog-wheel  made  from 

blacksmith  shop,  at  farming  and  bridge  forty  to  fifty  revolutions  per  minuie, 

building,  but  had  no  particular  experi-  and  the  smaller  one  about  two  hundred, 

ence  with  machinery  such  as  that  used  and  that  the  point  of  indentation  of  the 

in  the  appellant's  shops.  two  wheels  was  about  nine  inches  from 

"  He  was  employed  by  the  superin-  the  top  of  the  frame,  and  from  three  to 

tendent  of  the  appellant's  boiler  depart-  five  inches  out  from  the  side  of  the 

ment  as  a  helper  to  one  Smith  Walker,  body  or  frame. 

whose  business  was  to  attend  to  the  *'  The  plaintiff  testified  that  on  the 
operation  of  a  certain  machine  called  a  fifth  day  after  he  entered  the  defend- 
"  flange  punch.'  which  was  a  machine  ant's  service,  he  was  directed  by  Walker 
used  for  drilling  or  punching  holes  in  to  procure  some  '  waste  '  from  the  tool- 
boiler  iron.  The  evidence  tended  to  room,  and,  during  the  temporary  ab. 
show  that  he  was  subject  to  the  direc-  sence  of  Walker  from  the  machine, 
tioa  of  Walker,  so  far  as  receiving  from  wipe  off  the  top  of  the  frame,  while  the 
him  instructions  as  to  his  duties  in  wheels  were  in  motion.  He  also  testi- 
connection  with  the  operations  of  this  fied  that  he  was  not  cautioned  by 
machine.  This  machine  consisted  of  Walker,  or  anyone  else,  concerning  the 
a  heavy  iron  frame  four  or  five  feet  in  danger  of  getting  his  hands  or  person 
length,  and  about  twelve  or  fourteen  into  the  cog-wheels,  and  that  he  had 
inches  wide,  and  of  suitable  height,  no  directions  how  to  prevent  his  hands 
and  had,  as  part  of  its  gearing,  to  give  from  becoming  involved  in  these  wheels 
xnotion   to  the   punch  which  was  ad-  while  wiping  off  the  top  of  the  frame. 
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has  a  right,  within  reasonable  limits,  to  rely  upon  the  ability  and 
skill  of  the  agent  in  whose  charge  the  common  master  has  placed 
him,  and  is  not  bound,  at  his  peril,  to  set  his  own  judgment 
above  that  of  his  superior.  Atlas  Engine  Works  z\  Randall,  lOO 
Ind.  293 ;  Rogers  v.  Overton,  87  Ind.  410.  There  may,  perhaps, 
be  cases  where  it  would  be  contributory  negligence  to  change 
positions,  as,  for  instance,  where  the  change  is  made  to  a  branch 
of  business  with  which  the  servant  is  unacquainted ;  but  this  is 
not  such  a  case,  for  here  the  superior  agent  had  authority  to  give 
orders,  had  charge  of  the  branch  of  business  in  which  the  servant 
was  employed,  and  the  change  did  not  take  the  servant  out  of 
the  line  of  his  employment.  Dowling  v.  Allen,  74  Mo.  13; 
Cone  V.  Delaware,  etc.,  R.  Co.,  81  N.  Y.  206;  Cowles  v.  Rich- 
mond, etc.,  R.  Co.,  84  N.  C.  309;  Ryan  v.  Bagaley,  50  Mich. 
179:  Corcoran  v.  Holbrook,  59  N.  Y.  517:  Luebke  v,  Chicago,, 
etc.,  R*y  Co.,  59  Wis.  127:  Mfg. Co.  z/.  Morrissey, 40 Ohio  St.  148* 

On  the  other  hand,   Walker  testified  ends  so  hanging  down  becoming  ia> 

that  he  was  temporarily  called  away  volved  in  the  cog-wheels,  his  hand  was 

from  his  post  by  the  superintendent;  drawn  into  the  wheels  and  injured  as 

that  he  gave  the  appellee  no  directions  described. 

10  wipe  off  the  machine  at  all;   that  "There  was  a  general  verdict  for  the 

there  was  no  particular  necessity  for  plaintiff  below,  and  with  the  general 

wiping  it  off  at  that  time;  and  that  he  verdict  the  jury  returned  answers  to 

had  on  several  occasions  before  that  special  interrogatories. 

cautioned  him  not  to  get  his  *  hands  in  "By  these  answers  the  jury  returned 

the  cog-wheels,' and  not  to  go  too  close  that  the   plaintiff  and  Smith  Walker 

to  the  wheels.  were  co-employees  and  that  he  was  a 

*'  While  engaged  in  wiping  off  the  young  man  about  nineteen  years  old  at 

top  of  the  frame  of  this  machine,  the  the  time  of  the  injury,  of  average  Intel- 

appellee's  hand  was  caught  between  ligence  and  capacity,  and  that  the  dan- 

the  cog-wheels,  and  was   so  crushed  ger  from  the  cog-wheels  was  apparent 

and  lacerated  that  the  loss  of  all,  save  to  any  person  of  ordinary  intelligence 

the  thumb  and  one  finger,  resulted.  and  capacity. 

"  It  was  shown  that  after  the  injury  "  Over  motions  for  a  new  trial,  and 

the     cog-wheels     were     covered,    or  for  judgment  on  the  special  findings  of 

*  boxed,'  as  it  is  termed,  and  that  the  the  jury,  the  plaintiff  had  judgmenL'*^ 

danger  in  leaving  the  wheels  exposed  *    *    * 

was  not  so  much  to  persons  at  work  After  stating  the  duties  arising  out 

with  or  about  the  machine  as  to  per-  of  the  relationship  of  master  and  ser- 

sons  passing  by  it.  vant  the  court  said: 

"The  in  jury  appears  to  have  occurred  "  As  applicable  to  the  facts  and  cir- 

in  this  way:    While  the  appellee  was  cum  stances  developed  in  this  case,  two 

wiping  off  the  top  of  the  machine,  in-  things  were  material  to  be  proved  in 

stead  of  holding  the  '  waste '  compactly  order  to  fix  the  liability  of  the  appel* 

in  his  hand,  he  allowed  shreds  or  ends  lant:     i.  That  the  danger  to  which  the 

of  it  to  dangle  below  his  hand,  and  the  appellee  was  exposed,  and  which  was 
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In  the  course  of  his  testimony,  and  in  explaining  the  charao 
ter  of  his  injury,  the  appellee  exhibited  his  injured  hand  to  the 
jury.  There  was  no  substantial  error  in  permitting  this  to  be 
done.  Wharton  says :  ' '  Injury  to  the  person  may  also  be  proved 
by  inspection.  Thus  in  an  action  to  recover  damages  for  an 
injury  to  a  limb,  the  injured  limb  may  be  exhibited  on  trial." 
Wharton  Crim.  Ev.,  §  312.  A  great  number  of  interesting  cases 
are  collected  by  him,  all  holding  such  evidence  admissible.  One 
among  the  most  remarkable  and  amusing  cases  of  this  general 
character  is  that  of  Thurman  v.  Bertram,  20  Alb.  L.  J.  151, 
where  a  baby  elephant  was  brought  into  one  of  the  English 
courts.  In  his  work  on  Trial  Evidence,  p.  599,  Abbott  says: 
**  The  injured  member  may  be  exhibited  to  the  jury."     An 

the  proximate  cause  of  the  injury,  was  under  the    circumstances,  so    highly^ 
one  which  was  itnown,  or  might  rea-  improper  and  unnecessary  in  any  pos- 
sonably   have   been  apprehended,  by  sible  contingency,  that    the    foreman 
the  appellant.    2.  That  such   danger  could  not  reasonably  have  anticipated 
was  one  which,  by  the  exercise  of  the  that  it    might    occur.    A    reasonably 
faculties  of  the  appellee,  when  directed  prudent  and  cautious  foreman  might 
to  the  thing  he  was  commanded  to  do,  well  believe  that  the  work    could   be 
was  not  open  to  his  observation  and  safely  done,  if  done  in  a  manner  which 
apprehension,  assuming  that  he  was  the  appearances  and  exigencies  of  the 
giving  care  and  attention  to  the  work  situation  itself  would  suggest  to  a  per» 
required  of  him.     Upon  both  of  these  son  nineteen  years  old,  and  he  had  k. 
propositions  we  think  the  proof  falls  right  to  rely  upon  the  fact  that  what  he 
short  of  making  out  the  case.  directed  to  be  done  would  be  done  with 
"  The  proximate  cause  of  the  injury  due  regard  to  all  the  hazards  which 
grew  out  of  the  fact  that  the  appellee,  were  open  to  the  perception,  and  which 
in  wiping  ofl  the  top  of  the  machine,  must  lie  immediately  under  the  eye- 
needlessly  held  the  waste  in  his  hand  sight  of  the  appellee,  if  he  was  giving 
in  such  manner  as  to  permit  the  ends  attention  to  the  very  thing  which  he 
or  parts  of  it  to  hang  down  about  nine  was  directed  to  do.    Ordinary,  usual 
inches  below,  and  from  three  to  five  or    probable    consequences    resulting 
inches  out  from  the  top  line  of  the  from  attentive  application  to  the  ser- 
frame,  and  by  that  means  to  become  vice  demanded  the  foreman  was  bound 
involved  in  the  revolving  cog-wheels,  to  anticipate  and  caution  against,  but 
Conceding  that  Walker  directed  him  to  he  was  not  bound  to  anticipate  extraor- 
wipe  off  the  machine  with  waste,  and  dinary,  unusual  and  improbable  occur- 
that  he  gave   him  no  caution,  about  rences  which  involved  inattention  on 
which  there  is  serious  dispute,  yet  he  the  part  of  the  appellee.    And  so  as  to 
could  not  know  or  reasonably  appre-  the  other  requisite  to  the  appellant's 
liend  that  he  would  do  it  In  the  mann^  liability,  it  seems  clear  to  us,  upon  the 
described.    The  act  of  the  appellee  in  appellee's  own    statement,  that  if  he 
permitting    the    substance    employed  had  been  giving  attention  to  what  he 
in  wiping  the  machine  to  hang  down  in  was  doing,  the  injury  would  not  have 
tbe  manner  stated,  presumably  under  occurred."    *    *  *  Judgment  reversed* 
bis  immediate  observation,  was  a  thing. 
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English  author  says  that  evidence  afforded  by  inspection  is  of 
the  highest  character,  i  Taylor  Ev.  513.  By  another  English 
writer  the  sam^  view  is  taken.  Best  Princ.  Ev.  199.  There  has 
been  much  discussion  as  to  whether  a  person  accused  of  crime 
can  be  compelled  to  submit  his  person  to  the  inspection  of  the 
jury,  but  it  is  agreed  on  all  hands  that  instruments  with  which  a 
crime  was  committed,  the  clothing  of  the  accused  or  of  the 
deceased,  wounds  and  marks  on  their  person,  may  be  given  in 
evidence.  15  Central  L.  J.  2  and  209;  22  Albany  L.  J.  145; 
Rogers  Exp.  Test.  104. 

Our  own  decisions  have,  in  a  great  variety  of  cases,  recognized 
the  right  to  submit  to  the  jury  persons  and  things  for  inspection. 
Fleming  v.  State,  11  Ind.  234;  Story  v.  State,  99  Ind.  413; 
Short  V.  State,  63  Ind.  376;  McDonel  v.  State,  ^  Ind.  320,  328; 
Beavers  v.  State,  58  Ind.  530.  Perhaps  the  most  numerous  class 
•of  cases  in  which  the  right  of  the  jury  to  inspect  a  thing  has  been 
x]iscussed  is  that  in  which  the  genuineness  of  written  instruments 
has  been  involved,  and  it  has  been  uniformly  held  that  it  is  com- 
petent for  the  jury  to  make  such  inspections,  and  that  they  may 
be  aided  by  magnifying  glasses.  Lawson  Exp.  and  Opinion 
Ev.  415. 

The  case  of  Stevenson  v.  State,  28  Ind.  272,  does  not  touch 
the  question  here  involved  as  is  evident  from  the  statement  of 
the  court,  for  that  statement  shows  that  no  evidence  at  all  was 
offered,  the  trial  judge  holding  that  as  the  defendant  was  in 
court  there  was  no  necessity  for  any  evidence,  as  he  could  deter- 
mine the  defendant's  age  from  his  appearance.  The  case  of 
Ihinger  v.  State,  53  Ind.  251,  decides  that  an  instruction  given 
by  the  court  was  erroneous  for  the  reason  that  it  made  the  case 
turn  entirely  upon  the  personal  appearance  of  the  party  rather 
than  upon  the  testimony  of  the  witnesses.  The  decision  in 
Robinius  %k  State,  63  Ind.  235,  does  go  farther  and  holds  that 
the  court  trying  the  case  has  no  right  to  take  into  account  the 
personal  appearance  of  the  accused  in  determining  the  question 
of  his  age.  Conceding  the  correctness  of  this  decision,  although 
it  has  been  strongly  assailed  as  requiring  a  judge  to  disregard  the 
evidence  of  his  own  senses,  still  there  is  a  distinction  between 
such  a  case  and  the  present,  for  where  age  is  the  material  ques- 
tion, as  it  was  in  the  case  cited,  the  decision  upon  inspection 
really  determines  the  whole  case ;  while,  in  such  a  case  as  the 
present,  the  inspection  of  the  wounded  member  simply  illustrates 
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and  makes  clear  the  testimony  of  the  party  and  assists  in  deter- 
mining the  character  of  one  of  the  facts  in  the  case.  There  is 
still  another  distinguishing  feature,  and  that  is  this,  in  the  present 
case  the  question  is  not  as  to  the  effect  of  the  exhibition  of  the 
wounded  hand ;  while  in  the  case  cited  the  question  was  entirely 
as  to  the  force  and  effect  of  the  inspection  of  the  person  of  the 
accused. 

All  that  we  are  now  required  to  decide  is,  whether  it  was  sub- 
stantial error  to  allow  the  appellee  to  exhibit  to  the  jury  in  the 
course  of  his  testimony  his  wounded  hand;  we  are  not  required 
to  determine  whether  the  result  of  such  an  exhibition  can  be 
deemed  evidence  in  the  strict  sense  of  the  term,  or  what  force 
and  effect  should  be  ascribed  to  it,  if  regarded  as  evidence. 

Petition  overruled. 

notes  of  eases  relating  to  injuries  caused  by  machinery. 

Employee  injured  by  breaking  of  saw  maehine  —  Flying  object —  Changing  position 
with  another  employee —  Contributory  negligence. 

In  Brown  v.  Byroads,  47  Ind.  435  (November  Term,  1874),  where  an  employee 
-engaged  as  a  catcher  in  defendant's  stave  factory,  whose  duty  it  was. to  catch 
the  Slaves  as  they  were  cut,  a  position  of  little  or  no  danger,  exchanged  places 
with  another  employee,  a  sawyer,  whose  position  was  one  of  much  greater 
danger,  and  while  performing  the  duties  of  such  sawyer  the  wheel  of  the  saw 
machine  broke  and  one  of  the  pieces  hit  and  injured  the  plaintiff,  it  was  held 
that  the  plaintiff,  by  exchanging  positions  with  another  employee,  contributed 
to  his  injury,  and  judgment  for  plaintiff  in  the  Boone  Circuit  Court  was  reversed. 

Employee  injured  by  machinery  —  When  master  liable  for  negligence  of  fellow^ervant. 

In  BoYCE  V,  FiTZPATRicK,  8o  Ind.  526  (November  Term,  18S1),  where  plaintiff, 
4in  employee  in  defendant's  factory,  was  injured  while  working  at  a  flax-brake, 
under  directions  of  defendant's  superintendent,  the  negligence  charged  being 
negligence  in  not  having  proper  safeguards  to  the  machinery  and  recklessness 
of  superintendent  in  passing  straw  to  the  flax-brake  whereby  plaintiff  was  thrown 
violently  upon  the  brake  and  his  arm  caught  in  the  machinery  and  had  to  be 
amputated,  judgment  for  plaintiff  in  the  Delaware  Circuit  Court  for  $500  was 
affirmed^  and  petition  for  rehearing  overruled.  A  master  is  liable  for  injuries 
resoliing  to  his  servant  from  defective  machinery,  although  the  negligence  of 
a  fellow-servant  contributed  to  the  accident.  (Citing  Cayzer  v.  Taylor,  10  Gray, 
374;  Blttchell  V.  Robinson,  80  Ind.  281.)  An  employer  is  not  liable  to  one  of 
his  servants  for  the  negligence  of  a  fellow-servant  engaged  in  the  same  general 
undertaking,  unless  the  employer  has  been  guilty  of  negligence  in  the  selection 
of  an  incompetent  servant,  by  reason  of  whose  unfitness  the  injury  has  occurred. 
tCtting  Ohio,  etc.,  R'y  Co.  v.  Collarn,  73  Ind.  261.)  The  Indiana  cases  cited 
in  the  foregoing  case  are  reponed  in  this  volume  of  Am.  Neo.  Cas.  post. 
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Employei  operating  machinery  in  cement  mill. 

In  Gheens  V,  Golden,  90  Ind.  427  (May  Term,  1883),  employee  injured  while 
operating  machinery  in  defendant's  cement  mill,  judgment  for  plaintiff  in  the 
Clarlc  Circuit  Court  was  affirmed. 

Employee  injured  by  machinery  shaft  —  Incompetent  servant. 

In  NoRDYKE  &  Marmon  Company  v.  Van  Sant,  v9  ^Qd<  188  (November  Term. 
1884),  employee,  assisting  to  move  shaft  from  machinery,  injured  by  shaft 
falling  and  breaking  his  arm,  caused  by  alleged  negligence  of  incompetent 
servant,  judgment  for  plaintiff  in  the  Superior  Court  of  Marion  county  for  $800 
was  affirmed  and  petition  for  rehearing  overruled. 

Employee  unloading  wagon  injured  by  projecting  bolts  of  machinery  —  Dangerous 
position  —  Erroneous  instruction. 

In  Hawkins  v,  Johnson  et  al.,[05  Ind.  39  (November  Term,  1885),  employee 
injured  In  defendant's  stave  factory,  judgment  for  defendant  in  the  Martin 
Circuit  Court  was  reversed  for  erroneous  instruction  charging  that  if  there 
were  two  courses,  the  master  had  the  right  to  expect  that  the  employee  would 
take  the  non-hazardous  one,  and  that  if  he  voluntarily  chose  the  dangerous 
course  he  contributed  to  his  own  injury,  as  such  charge  invaded  the  province 
of  the  jury.  The  facts  are  stated  in  the  first  paragraph  to  the  syllabus  of  the 
official  report  as  follows:  "  One  who,  while  employed  to  haul  stave-bolts  to 
a  factory  and  to  unload  them  at  a  certain  place,  to  reach  which  it  is  necessary 
to  pass  through  a  narrow  way  under  a  revolving  shaft,  which,  without  his 
knowledge,  had  been  broken  and  repaired  with  projecting  bolts  after  his  last 
previous  load  had  been  delivered,  and  the  wagon- way  so  raised  that  he  could 
not  sit  on  the  load  and  drive  under  the  shaft  as  he  formerly  had  done  without 
danger,  is  directed  by  his  employer's  foreman  to  drive  undet  the  shaft,  then  in 
motion,  and  unload  his  wagon  at  the  usual  place,  and,  in  attempting  to  do  so, 
and  in  ignorance  of  the  danger  until  it  is  too  late  to  avert  it,  is  caught  by  the 
projecting  bolts  and  injured,  the  employer  is  liable,  unless,  by  the  exercise  of 
reasonable  care,  the  employee  could  have  discovered  and  avoided  the  danger. "^ 

Employee  struck  by  revolving  saw  —  Defective  rope. 

In  Heltonville  Mfg.  Co.  et  al.  v.  Fields,  138  Ind.  58  (November  Tenn» 
1893),  employee,  in  defendant's  lumber  mill,  struck  and  injured  by  a  revolving 
saw,  caused  by  the  breaking  of  a  defective  rope,  judgment  for  plaintiff  in  the 
Lawrence  Circuit  Court  was  affirmed. 

Employee  hit  by  flying  object  from  circular  saw, 

Becker  et  al.  v,  Baumgartner,  5  Ind.  App.  576  (November  Term,  1892). 
employee,  using  a  stick  in  shifting  the  belting  to  a  circular-saw  machine. 
injured  by  the  stick  being  caught  and  a  piece  of  it  striking  him  in  the  eye; 
judgment  for  plaintiff  in  the  Vanderburgh  Superior  Court  reversed;  knowledge 
of  danger  by  employee;  assumption  of  risk. 

Incompetency  of  servant  running  machine. 

American  Wire  Nail  Co.  v,  Connelly,  8  Ind.  App.  398  (November  Term, 
1893);  employee,  in  nail  factory,  injured  by  machinery  negligently  run  by  a. 
fellow-employee,  alleged  to  be  incompetent,  whereby  his  foot  and  leg  were  burned 
by  a  heated  rod;  judgment  for  plaintiff  in  the  Madison  Circuit  Court  was^ 
reversed,  it  being  shown  by  answers  to  interrogatories  that  the  fellow-servant 
was  competent  to  perform  his  duties. 
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Employee  injured  while  operating  machine  —  Dangerous  place  to  work  —  Vice-princi- 
pal'--  Proximate  cause, 

CoLB  Brothers  v.  Wood,  h  Ind.  App.  37  (May  Term,  1894);  employee  work- 
ing in  defendant's  factory,  under  directions  of  foreman,  injured  by  certain 
pieces  of  wooden  tubing,  while  he  was  operating  a  certain  auger  run  by  machin- 
cry;  dangerous  place  to  work;  held  that  foreman  at  time  was  vice- principal, 
and  that  defendant  violated  duty  to  keep  working  place  reasonably  safe,  which 
was  proximate  cause  of  injury;  judgment  for  plaintiff  on  special  verdict  in  the 
Putnam  Circuit  Court  for  $3,000  affirmed;  exhaustive  review  of  the  Indiana 
feIlow.se rvant  cases  and  the  respective  duties  of  master  and  servant,  in  the 
opinion  rendered  by  Lotz,  J.;  also  a  dissenting  opinion  by  Ross,  J. 

Defective  belting  to  machinery  —  Notice  —  Promise  to  repair. 

RoMONA  Oolitic  Stone  Co.  v,  Phillips,  ix  Ind.  App.  118  (May  Term,  1894); 
employee  injured  by  defective  belt  to  machinery  which  resulted  in  his  hand 
being  caught  and  crushed  In  the  bell  and  pulleys;  judgment  for  plaintiff  in  the 
Morgan  Circuit  Coart  reversed;  notice  of  defect;  promise  to  repair;  erroneous 
instruction;  the  case  is  discussed  at  great  length  by  Davis,  J.,  and  there  is  also 
a  long  dissenting  opinion  by  Ross,  J.,  who  held  that  the  demurrer  to  each  para- 
graph  of  the  complaint  should  have  been  sustained. 

Employee  injured  by  JiU^grinding  machine  —  Failure  to  inform  mcLster  of  inexperience. 

Arcade  File  Works  v,  Juteau,  15  Ind.  App.  460  (May  Term,  1896);  employee, 
operating  a  file-grinding  machine,  injured  by  hand  being  caught  and  three  of 
bis  fingers  injured;  dangerous  and  defective  machine;  failure  to  instruct 
employee  in  use  of  machine;  judgment  for  plaintiff  in  the  Hamilton  Circuit 
Court  reversed  and  petition  for  rehearing  overruled;  master  not  liable  where 
servant  undertakes  to  operate  machinery  with  which  he  is  not  familiar,  and 
does  not  inform  master  of  his  inexperience. 

Defective  machinery  —  Notice  by  master  —  Promise  to  repair  —  Liability  for  injury 
to  employee. 

East  Chicago  Iron  &  Steel  Co.  v,  Williams,  17  Ind.  App.  573  (November 
Term,  1896);  employee  injured  by  defective  machinery  in  rolling  mill;  judg- 
ment for  plaintiff  in  the  Lake  Circuit  Court  was  affirmed;  rule  of  assumption  of 
risk  is  thus  stated:  **  The  general  rule  is,  that  a  servant  assumes  all  the  ordi- 
nary risks  of  the  service  he  enters.  And  it  is  not  enough  that  a  servant,  after 
he  learns  of  the  defect,  simply  notifies  the  master  and  continues  in  the  service. 
But  if  the  servant  knows  of  the  defect,  and  notifies  the  master,  and  the  master 
expressly  or  impliedly  promises  to  remedy  the  defect  by  making  necessary 
repairs,  and  the  servant  relies  upon  such  promise  and  continues  in  the  service, 
and  within  a  reasonable  time  after  the  promise  to  repair  has  been-  made  is 
injured,  he  will  not  be  held  to  have  assumed  the  risk." 

Kotes  of  eases  relatiiiff  to  injuries  to  minor  employees  eaused  by 
maehlnery,  ete. 

Minor  employee  hit  by  flying  object  from  planing  machine. 

In  Danley  et  al.  v.  Scanlan  (by  Next  Friend),  116  Ind.  8  (May  Term,  1888), 
minor  employee,  fifteen  years  of  age,  injured  by  being  struck  in  the  eye  by  a 
•liver  which  (lew  from  a  planing  and  moulding  machine  he  was  operating, 
judgment  for  plaintiff  in  the  Hendricks  Circuit  Court  was  reversed  and  petition 
ior  rehearing  overruled  on  question  of  pleading  and  practice. 
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Minor  employee  stepping  over  revolving  shaft  of  paper-cutter  —  Assumption  of  risk^ 

In  Wabash  Paper  Co.  r.  Webb,  146  Ind.  303  (November  Term,  1896),  minor 
employee,  seventeen  years  of  age,  stepping  over  revolving  shaft  of  paper  cutter 
machinery,  falling  over  and  his  leg  caught  and  crushed,  judgment  for  plaintiff 
in  the  Grant  Circuit  Court  was  reversed^  he  being  negligent  in  passing  the  way 
he  did  when  there  were  two  other  comparatively  safe  ways;  assumption  of  risk. 

Minor  employee  caught  in  planer  machine. 

Taylor  et  al.  v.  Wootan  (by  Next  Friend),  i  Ind.  App.  188  (November 
Term,  1890);  minor  employee,  twelve  years  old,  injured  by  arm  catching  in 
"planer"  machine  in  the  Taylors'  wagon  factory;  judgment  for  plaintiff  in 
the  Floyd  Circuit  Court  was  affirmed. 

Minor  employee  injured  by  heavy  drop-hammer  —  Extra  weight  —  Master  liable^ 
NOBLESVILLE  FOUNDRY  &   MACHINE  Co.  V.  YeAMAN  (BY   NeXT  FrIRND),  3  Ind. 

App.  521  (November  Term,  1891);  minor  employee,  sixteen  years  old,  assisting 
other  employees  in  making  a  large  wrench,  in  which  work  a  heavy  drop-ham- 
mer was  used,  injured  by  hand  being  caught  and  crushed  by  the  hammer  while 
trying  to  take  hold  of  a  pair  of  tongs  which  he  was  ordered  to  do  by  the  fore- 
man; foreman's  knowledge  of  plaintiff's  lack  of  strength  to  handle  the  tongs; 
master  liable;  judgment  for  plaintiff  in  the  Hamilton  Circuit  Court  affirmed. 

Minor  employee  injured  while  oiling  planer  —  Contributory  negligence, 

Stewart  et  al.  v.  Patrick,  5  Ind.  App.  50 (May  Term,  1892);  minor  employee 
sixteen  years  old,  injured  by  fingers  of  right  hand  being  cut  off  while  oiling  a 
planer  machine;  judgment  for  plaintiff  in  the  Shelby  Circuit  Court  was  reversed, 
the  general  verdict  not  being  upheld  where  the  jury  found,  in  effect,  that  the 
employee  did  not  exercise  reasonable  care  required  from  one  of  his  age, 
experience,  etc. 

Minor  employee  injured  by  **wood  worker." 

Haynes,  Spencer  &  Co.  v,  Erk,  6  Ind.  App.  33a  (November  Term,  1892): 
minor  employee,  sixteen  years  old,  employed  as  a  roustabout  in  defendant's 
factory,  injured  by  fingers  of  left  hand  being  cut  off  by  machine  known  as- 
Universal  Wood- worker;  judgment  for  plaintiff  for  $2,750  in  the  Randolph 
Circuit  Court  affirmed. 

Coat  sleeve  catching  in  set  screw  —  Minor  employee  injured, 

Keller  v,  Gaskill  (by  Next  Friend),  9  Ind.  App.  670  (November  Term. 
1893):  minor  employee,  seventeen  years  old,  injured  by  machinery  used  in 
making  dental  tools  and  appliances;  judgment  for  plaintiff  in  the  De  Kalb 
Circuit  Court  for  $2,600  was  reversed,  the  findings  in  the  special  verdict  failing 
to  show  absence  of  contributory  negligence  on  plaintiff's  part;  injuries  sustained 
by  plaintiff,  left  forearm  broken,  etc.,  by  coat  sleeve  catching  in  set  screw  which 
projected  from  shaft. 

Minor  employee  injured  while  operating  *'  wood  worker." 

Elwood  Planing  Mill  Co.  v.  Jackson  (by  Next  Friend),  ii  Ind.  App.  181 
(May  Term,  1894);  minor  employee,  fifteen  years  of  age,  taken  from  usual  work 
by  foreman  and  set  to  work  upon  a  dangerous  machine,  the  Universal  Wood- 
worker, injured  while  so  employed;  judgment  for  plaintiff  in  the  Madison 
Circuit  Court  affirmed. 
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FemaU  employee  injured  by  mangle  in  laundry. 

Phillips  z\  Michaels,  Guardian,  ii  lod.  App.  672  (November  Term,  1894);. 
mioor  employee,  a  girl  between  fifteen  and  sixteen  years  of  age,  injured  while 
operating  a  mangle  in  defendant's  laundry,  her  hand  being  torn  and  burned; 
judgment  for  plaintiff  for  $1,800  affirmed^ 

Minor  employee  injured  by  cutting  machine, 

American  Strawboard  Company  v.  Foust,  12  Ind.  App.  421  (November 
Term,  1894);  minor  employee,  operating  cutting  machine  in  defendant's  fac- 
tory, directed  by  foreman  to  try  to  repair  a  break  in  the  paper  which  was  pass- 
ing through  the  machine,  injured  by  arm  being  caught  between  rollers  of  the 
machine;  judgment  for  plaintiff  in  the  Hamilton  Circuit  Court  for  $2,500- 
affirmed  and  petition  for  rehearing  overruled. 

Minor  employee  placed  in  dangerous  position^  run  over  by  train  —  Failure  to  warn 
employee  of  danger. 

In  Hill  et  al.  v.  Just  (by  Next  Friend),  55  Ind.  45  (November  Term,  1876K 
minor  employee,  fifteen  years  of  age,  in  employ  of  defendants,  contractors  for 
construction  of  a  railroad,  placed  in  charge  of  an  alleged  vicious  horse  in  a  nar- 
row space  between  two  trains  of  cars,  injured  by  being  thrown  beneath  one  of 
the  trains,  judgment  for  plaintiff  in  the  St.  Joseph  Circuit  Court  for  $4,000  was 
affirmed.  It  was  held  that  where  a  master  places  a  servant  of  tender  years  in 
a  dangerous  place,  he  is  bound  to  give  such  servant  warning  of  the  danger. 


THE  BIG  CREEK  STONE  COMPANY  V.  WOLF, 

Adm'x. 

Supreme  Courts  Indiana^  September^  iSg4, 
[Reported  in  138  Ind.  496.] 

EMPLOYEE  KILLED  BY  FALL  OF  DERRICK  —  DEFECTIVE  APPLI- 
ANCE -  NOTICE  OF  DEFECT  —  PLEADING  —  COMPLAINT.  —  In  an 
action  to  recover  damages  for  the  death  of  plaintiff's  intestate,  an  employee 
in  defendant's  rock  quarry,  who  was  killed  by  the  breaking  and  falling  of 
a  defective  derrick,  it  was  held  that  the  complaint  sufficiently  stated  a  cause 
of  action  where  it  showed  that  the  defendant  had  knowledge  of  the  defect 
and  that  the  decedent  was  ignorant  thereof. 

KNOWLEDGE  OF  DEFECT  BY  EMPLOYEE  — MASTER  NOT  LIABLE.  — 
But  in  such  case,  where  the  evidence  proved,  beyond  controversy,  that  the 
injured  employee  had  an  equal,  if  not  a  better,  opportunity  of  knowing^ 
the  condition  of  the  derrick  than  the  defendant,  there  was  no  liability  00  the 
part  of  the  master  and  recovery  could  not  be  had  for  the  injury  to  the 
employee  (i). 

I.  On   the  subsequent  trial    of   the  which  appellant  (plaintiff  below)    ap^ 

Wolf  case  in  the  Monroe  Circuit  Court,  pealed,  which  judgment,  however,  was 

the  jury  returned  a  special  verdict,  be-  affirmed.    See  Wolf,  Adm'x    v.    The 

ing  answers  to  interrogatories,  upon  Big  Creek  Stone  Company,  148  Ind. 

which  the  court  rendered  judgment  for  317 (September  Term,  1897).    Howard. 

appellee  (railway  company)  and  from  J.,  in  rendering  the  opinion  said:    "  Ic 
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Appeal  from  the  Monroe  Circuit  Court.  The  facts  appear  in 
the  opinion.    Judgment  reversed. 

F.  M.  Finch,  J.  A.  Finch,  J.  H.  Louden  and  W.  P. 
Rogers,  for  appellant. 

J.  H.  Jordan,  J.  R.  East,  O.  Matthews  and  J.  Grimsley, 
for  appellee. 

Coffey^  J.  — This  was  an  action  by  the  appellee,  in  the  Monroe 
Circuit  Court,  against  the  appellant,  to  recover  damages  on 
account  of  the  death  of  Chris.  Wolf,  the  husband  of  the  appellee. 
Wolf  was  killed  August  23,  1890,  in  the  rock  quarry  of  the 
appellant,  in  Monroe  county,  by  the  falling  of  a  derrick.  It  is 
alleged  in  the  complaint  that  the  deceased,  at  the  time  of  his 
death,  was  employed  at  the  quarry  in  the  capacity  of  an  engi- 
neer; that  appellant  kept,  and  used  at  the  quarry,  a  derrick 
which  was  wholly  insufficient  for  the  purposes  for  which  it  was 
used ;  that  its  timbers  were  weak  and  old ;  that  in  constructing, 
erecting  and  putting  it  in  place  for  use  it  was  necessary,  in  order 
to  secure  the  top  attachments  of  the  two  knee  braces,  which  were 
a  necessary  part  of  the  machine,  to  have  an  iron  key  and  fasten- 
ing passing  through  the  iron  bolt,  which  was  attached  to  the  top 
of  the  mast  to  securely  hold  the  braces  in  position,  and  thereby 
prevent  the  derrick  from  coming  apart,  breaking  and  falling 
when  used  in  hoisting  large  stones,  all  of  which  was  well  known 
to  the  appellant  at  the  time  the  same  was  erected,  and,  well 
knowing  that  fact,  it  negligently  failed  to  put  any  key  through 
said  bolt;  that  the  appellant,  knowing  the  weak  and  defective 
condition  of  the  derrick,  proceeded  to  use  the  same  on  August 
23,  1890,  in  hoisting  large  stone,  by  reason  of  which  it  broke  and 
fell,  killing  the  said  Wolf  without  any  negligence  or  fault  on  his 
part ;  that  Wolf  was  ignorant  of  the  defects  in  the  derrick,  while 
the  appellant  had  full  knowledge  of  the  same. 

is  even  more  clear  here  than  it  was  on  wards    broke,   and    thus   caused    his 

the  former  appeal  that,  while  the  ap-  death;  having,  moreover,  at  the  time 

pellee  was  no  doubt  at  fault  in  using  of  the  accident,  turned  aside  from  his 

an  old  and  unsound  derrick  in  lifting  proper  duties  as  engineer,  and  assisted 

and  moving  stones  too  heavy  for  its  in  pushing  the  stone  that  broke  down 

capacity,  yet  the  deceased,  having  built  the  derrick,  must  be  held  to  have  had 

that  derrick,  and  used  it  for  years  in  equal,  if  not   better,   opportunities  of 

his  own    quarry;    having    sold  it    to  knowing  the  condition  of  the  machinery 

appellee,  and  assisted  in  setting  it  up  that  caused  his  death  than  the  appellee, 

in  appellee's  quarry;  having  also  ob-  and  so  to  have  assumed  all  risks  of 

served    and    proposed   to    repair    the  danger  10  himself.'* 
weakness  at  the  very  part  that  after- 
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A  trial  of  the  cause  resulted  in  a  verdict  and  judgment  for  the 
appellee,  from  which  the  appellant  appeals  to  this  court,  and 
assigns  as  error :  First,  that  the  Circuit  Court  erred  in  overruling 
the  appellant's  demurrer  to  the  complaint;  second,  that  the 
Circuit  Court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

We  think  the  complaint  states  a  cause  of  action.  The  rule 
that  the  master  is  bound  to  use  ordinary  care  in  furnishing  the 
servant  a  safe  place  to  work,  and  safe  machinery  and  appliances, 
is  too  well  settled  and  too  well  known  to  require  the  citation  of 
authorities.  This  complaint  shows  a  failure  on  the  part  of  the 
appellant  to  discharge  that  duty,  and  alleges  that  Wolf,  the 
deceased,  was  ignorant  of  the  defective  condition  of  the  derrick 
which  caused  his  death.  The  court  did  not  err  in  overruling  a 
demurrer  to  this  complaint. 

It  is  contended  by  the  appellee  that  we  cannot  consider 
the  other  error  assigned,  for  the  reason  that  the  evidence  in 
the  cause  is  not  properly  in  the  record.  We  cannot  agree  with  the 
appellee  in  this  contention.  The  longhand  manuscript  of  the 
official  reporter  is  embodied  in  a  proper  bill  of  exception,  in 
exact  compliance  with  the  rule  established  in  the  case  of  Wagoner 
^.  Wilson,  io8  Ind.  210,  and  the  cases  following  it.  When  the 
evidence  comes  to  us  in  this  form,  we  will  not  presume  that  the 
bill  of  exceptions  was  blank  when  signed  by  the  judge,  in  the 
absence  of  some  legitimate  showing  to  the  contrary.  We  think 
the  evidence  is  properly  in  the  record. 

Many  questions  are  presented  on  the  second  assignment  of 
error;  but  as  we  have  reached  the  conclusion  that  the  verdict  of 
the  jury  is  not  sustained  by  the  evidence,  we  deem  it  unneces- 
sary to  consider  any  other  question. 

The  facts  in  the  case,  as  they  are  developed  by  the  evidence, 
are  that  Wolf,  the  deceased,  formerly  owned  the  derrick,  the 
breaking  of  which  resulted  in  his  death,  using  it  in  a  quarry 
operated  by  himself.  He  sold  it  to  the  appellant,  and  the  evi- 
dence tends  to  prove  that  he  was  entrusted  with  the  duty  of 
putting  it  up  in  the  quarry  owned  by  the  appellant ;  at  least,  it  is 
proven  and  not  denied  that  he  assisted  in  putting  it  up.  He  was 
requested  by  one  of  the  employees  of  the  appellant  to  put  in  the 
key  mentioned  in  the  complaint,  but  replied  that  he  would  put 
that  in  some  other  day.     Within  a  day  or  two  after  it  was  erected 

sX  the  stone  quarry  of  the  appellant  in  lifting  a  large  stone,  the 
Vol.  XIV  — ag 
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derrick  broke  and  Wolf,   from  whom  it  was  purchased,   was 
crushed  and  killed. 

Without  the  allegations  in  the  complaint  to  the  effect  that  the 
deceased  was  ignorant  of  the  defects  in  the  derrick,  the  falling 
of  which  resulted  in  his  death,  and  that  the  appellant  had  knowl- 
edge of  such  defects,  the  appellee  could  not  have  secured  a 
lodgement  in  court.  Brazil  Block  Coal  Co.  v.  Young,  117  Ind. 
520;  Rietman  v.  Stolte,  120  Ind.  314;  Rogers  v.  Leyden,  127 
Ind.  50;  Lake  Shore,  etc.,  R'y  Co.  v.  Stupak,  108  Ind.  i  (i). 

In  order  to  succeed  in  the  action,  it  was  necessary  to  prove 
these  allegations.  The  evidence  proves,  beyond  controversy, 
that  he  had  an  equal,  if  not  a  better,  opportunity  of  knowing  the 
condition  of  the  derrick  than  the  appellant.  Where  the  danger 
is  equally  known  or  open  to  both  the  master  and  the  servant, 
there  is  no  liability  on  the  part  of  the  master.  Vincennes,  etc., 
Co.  V.  White,  124  Ind.  376;  Swanson  v.  City  of  Lafayette,  134 
Ind.  625. 

Judgment  reversed  with  directions  to  the  Circuit  Court  to 
sustain  the  appellant's  motion  for  a  new  trial. 

Ifotes  of  eases  arising  out  of  injuries  sustained  by  defeetive  appUanees. 

Employee  injured  by  iron  safe  falling  upon  him  —  Defective  appliance. 

In  Bradbury  bt  al.  v.  Goodwin,  108  Ind.  286  (November  Term,  1886). 
employee,  while  assisting  in  removing  an  lion  safe  from  one  building  to  another, 
injured  by  framework  giving  way  and  the  safe  falling  upon  him  and  breaking 
his  leg,  judgment  for  plaintiff  in  the  Wayne  Circuit  Court  was  affirmed. 

Employee  injured  by  falling  from  ladder  —  Defective  appliance. 

In  Jenney  Electric  Light  &  Power  Co.  ».  Murphy,  115  Ind,  566  (May  Term, 
1888),  employee,  engaged  in  adjusting  electric  wires  over  a  door  in  a  hotel, 
injured  by  the  slipping  and  turning  of  a  ladder,  which  caused  him  to  fall, 
spraining  his  elbow  and  otherwise  injuring  him,  judgment  for  plaintiff  in  the 
Allen  Superior  Court  was  reversed  ox^  the  ground  that  the  defect  in  the  ladder, 
if  any,  was  known  to  the  employee,  and  he  assumed  the  risk  of  using  same. 

Employee  assisting  in  loading  timbers  on  car  —  Defective  crane  —  Notice  of  defect  ~^ 
Assumption  of  risk. 

In  Rietman  bt  al.  v,  Stolte,  120  Ind.  314  (May  Term,  1889),  it  was  held  (as 
per  syllabus  to  official  report)  that  "  one  who.  being  employed  by  another  to 
assist  in  loading  heavy  timbers  upon  a  car,  can,  by  looking,  see  that  the  hooks 
attached  to  a  crane  used  in  the  work  are  dulled  and  incapable  of  safely  holding 
the  timbers  raised  by  it,  but  continues  in  the  service  without  objection,  will  be 
deemed  to  have  assumed  the  risk  created  by  the  defect,  and  cannot  recover  for 

I.  See  these  cases  (and  the  White  with  the  Indiana  cases  in  this  volume 
case  cited  in  the  case  at  bar)  reported    of  Am.  Neg.  CAS.^post, 
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an  injury  resulting  to  him  by  reason  thereof."    Judgment  for  plaintiff  in  the 
Vanderburgh  Superior  Court  reversed. 

Engineer  injured  hy  fall  of  defective  ladder. 

In  Standard  Oil  Company  r.  Bowker,  141  Ind.  12  (November  Term,  1894)9 
engineer,  oiling  engine,  injured  by  fall  of  defective  ladder,  judgment  for 
]»laintiff  in  the  Lake  Circuit  Court  was  affirmed, 

DefecHve  crowbar  —  Obvious  defect  —  Mcuter  not  liable, 

McBride  V,  Indianapolis  Frog  &  Switch  Co.,  5  Ind.  App.  482  (November 
Term,  1892);  employee  injured  by  slipping  of  crowbar  which  he  was  using, 
causing  him  to  fall  violently  to  the  ground,  while  working  on  a  splice  block  at 
a  crossing;  judgment  on-  special  findings  rendered  for  defendant,  notwith- 
standing general  verdict  for  plaintiff  in  the  Marion  Circuit  Court,  affirmed; 
obvious  defect  in  tool;  failure  of  employee  to  look  for  same. 

Dangerous  place  —  Defective  canvas  covering —  Employee  injured —  Knowledge  of 
danger, 

MuNCiE  Pulp  Co.  v.  Jones,  ii  Ind.  App.  no  (May  Term,  1894);  employee 
carrying  boards  on  plank  walk  laid  across  a  hole  in  a  third-story  floor  in  defend- 
ant's mill,  covered  with  rotten  canvas  so  as  to  completely  conceal  the  hole, 
knocked  off  the  plank  walk  and  thrown  upon  the  canvas  which  gave  way  and 
he  fell  twenty-eight  feet  to  the  ground,  sustaining  serious  injuries;  judgment 
for  plaintiff  in  the  Delaware  Circuit  Court  reversed^  it  being  held  that  the  plain- 
tiff was  chaigeable  with  knowledge  of  the  danger. 

Car  repairer  killed  by  fall  of  defective  car  —  Inspection  —  Master  liable. 

G.  H.  Hammond  Company  v.  Mason,  Adm'r,  12  Ind.  App.  469  (November 
Term,  1894);  car  inspector,  in  defendant's  repair  shops,  whose  duty  it  was  to 
inspect  cars  and  mark  each  defective  car  with  chalk  so  that  the  employees 
might  have  notice,  directing  plaintiff's  intestate  to  make  certain  repairs  to  a  car 
which  had  not  been  properly  marked,  and  while  under  the  car  it  fell  and  crushed 
him  10  death,  the  accident  being  caused  by  a  broken  kingbolt  and  center  plates; 
judgment  for  plaintiff  in  the  Lake  Circuit  Court  affirmed. 

Employee  assisting  in  construction  of  building  struck  by  beam  breaking  —  Assumption 
of  risk, 

Stewart  v.  New  Albany  Mfg.  Co.,  15  Ind.  App.  184  (November  Term;  1895); 
employee  assisting  in  the  construction  of  a  building  and  frame  saw  mill  for 
defendant  company,  acting  under  directions  of  another  employee  in  charge  of 
the  work,  struck  on  the  leg  by  the  breaking  of  a  beam;  judgment  on  demurrer 
to  complaint  affirmed;  obvious  danger;  assumption  of  risk. 

Employee  killed  by  a  car  —  Defect  —  Failure  of  co-employee  to  signal —  Fellow-servant, 

Clark  County  Cement  Co.  v,  Wright,  Adm'r,  16  Ind.  App.  630  (November 
Term,  1896);  employee,  engaged  in  coaling  the  cement  kilns  in  defendant's 
mills,  struck  and  fatally  injured  by  a  car,  the  machinery  propelling  which  was 
alleged  to  be  defective;  judgment  for  plaintiff  in  the  Clark  Circuit  Court 
reversed;  burden  upon  plaintiff  to  show  decedent  had  no  knowledge  of  the 
alleged  defect,  and  that  he  had  not  assumed  the  risk  of  danger;  decedent  and 
the  crusher  feeder,  whose  duty  it  was  to  signal  as  to  the  car,  were  fellow-servants. 
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Dangerous  place  —  Employe*  struck  by  projections  from  car. 

In  Salem  Stone  &  Lime  Co.  v.  Griffin,  139  Ind.  141  (May  Term,  1894). 
employee  injured  by  projections  from  tramway  cars  in  a  walk  constructed 
along  the  tramway  in  defendant's  mill,  along  which  employees  passed  in  per- 
formance of  duties,  judgment  for  plaintifif  in  the  Jackson  Circuit  Court  was 
affirmed, 

EXPLOSION  OF  STEAM  BOILER  —  LIABILITY  OF  MAS- 
TER FOR  ACT  OF  AGENT.  —  In  MITCHELL  ET  AL.  V.  ROBIN- 
SON,  80  Ind.  281  (November  Tertn^  1881)^  employee  injured  by  the 
explosion  of  a  steam  boiler  connected  with  the  engine  and  machinery 
in  defendant's  slaughter  house,  judgment  for  plaintiff  in  the  Floyd 
Circuit  Court  was  affirmed^  and  petition  for  rehearing  overruled. 
After  discussing  questions  of  pleading  the  court  (per  Woods,  J.) 
said:  "  It  is  further  insisted  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  because  the  injury  resulted  from  the  carelessness 
of  a  fellow-servant  of  the  appellee  engaged  in  the  same  employment. 

'*The  evidence  maybe  said  to  have  shown  that  the  appellants^ 
who  resided  in  Kentucky,  had  formed  a  partnership  for  the  purpose 
of  buying  and  slaughtering  hogs  in  New  Albany,  Indiana,  in  the 
premises  where  the  appellee  was  hurt,  one  of  the  appellants  being 
the  owner  of  the  premises.  At  the  time  of  the  accident,  they  were 
engaged  in  preparations  for  commencing  the  business.  The  defend- 
ants were  not  personally  present,  and  had  no  notice  of  the  defective 
condition  of  the  boiler.  They  had  employed  one  Jones  as  a  general 
superintendent  of  their  proposed  business,  and  in  that  capacity  he 
was  present,  superintending  the  said  preparations,  and  had  engaged 
the  appellee  to  come  and  go  to  work  as  a  common  laborer  on  the 
day  when  he  was  injured.  He  came  accordingly,  in  the  morning, 
and  was  preparing  to  go  to  work,  but  Jones  had  not  yet  arrived, 
when  the  explosion  took  place.  Some  days  before  Jones  had  been 
notified,  by  one  who  had  been  employed  to  clean  the  boiler  and  had 
been  in  it  for  that  purpose,  that  the  boiler  was  unsafe;  that  there 
was  a  crack  in  the  head  of  it  more  than  a  foot  long. 

"  In  support  of  their  claim  that  Jones  and  the  appellee  were 
fellow-servants,  and  that  the  appellee  can  have  no  recourse  upon 
the  master  for  an  injury  caused  by  the  negligence  of  Jones  to  notify 
the  master  of  the  defective  condition  of  the  boiler,  the  following 
cases  are  cited:  Columbus,  etc.,  R'y  Co.  v,  Arnold,  31  Ind.  174  (i); 
Wright  V,  N.  Y.  Cent.  R.  R.  Co.,  25  N.  Y.  562;  Hayden  v.  Smith- 
ville  Manufg.  Co.,  29  Conn.  548,  13  Am.  Neg.  Cas.  669;  Roberts  p. 
Smith,  2  Hurlst.  &  N.  213;  Wigmore  v.  Jay,  5  Exch.  354;  Keegan 

I.  Reported  with  the  Indiana  cases  in  this  volume, /^x/. 


Master  and  Servant.  453 

V.  Western  R.  R.  Co.,  8  N.  Y.  175;  Ormond  v.  Holland,  El.  Bl.  & 
El.  102  (i). 

"  The  case  does  not,  as  we  conceive,  come  within  the  principle 

I.  In  Roberts  v.  Smith  and  another,  defendant,  a  master  builder,  having 
2  Hurl.  &  N.  213  (Ezch.  Ch.,  1857),  the  contracted  to  build  a  certain  building, 
declaration  stated  that  the  plaintifiF,  a  employed  W.  as  a  bricklayer.  The 
bricklayer,  entered  into  the  service  of  scaffolding  was  erected  under  the  su- 
^he  defendants  upon  the  terms  that  they  perintendence  of  the  defendant's  fore- 
should  take  and  use  all  due,  reasonable  man,  the  defendant  not  being  present, 
and  proper  means  and  precautions  in  and  was  constructed  by  men  in  the 
order  to  prevent  accident,  damage  or  employ  of  the  defendant,  who  used  an 
injury,  or  unreasonable  or  unnecessary  unsound  ledger  pole.  In  consequence 
risk  or  damage  from  happening  or  oc-  of  which  the  scaffold  broke  while  W. 
curring  to  the  plaintiff  in  the  perform-  was  at  work  upon  it,  and  he  was  thrown 
ance  of  his  duty  as  such  servant;  that  to  the  ground  and  killed.  The  un- 
the  defendants  did  not  take  such  rea-  soundness  of  the  pole  had  been  prevl- 
sonable  precautions,  and  by  reason  ously  pointed  out  to  the  foreman, 
thereof,  and  of  the  neglect  of  duty  of  Held^  that  no  action  could  be  main- 
the  defendants,  the  plaintiff  was  em-  tained  against  the  defendant  under  the 
ployed  on  a  scaffold  which,  for  want  of  9  and  10  Vict.  c.  93,  there  being  no 
such  precautions,  was  rotten  and  unsafe,  evidence  that  the  foreman  was  an  im« 
which  the  defendants  knew,  and  where-  proper  person  to  employ  for  that  pur- 
of  the  plaintiff  was  wholly  ignorant,  pose. 

and  in  consequence  thereof  a  part  of  In  Ormond  v,  Holland,  El.  Bl.  &  El. 
the  scaffold  broke  and  the  plaintiff  fell  102,  s.  c,  96  Eng.  C.  L.  100  (Q.  B., 
to  the  ground.  Pleas:  i.  Not  guilty.  1858),  it  was  held  that  a  master  is  re- 
2.  Traverse  of  employment  on  the  sponsible  to  his  servant  for  the  injury 
terms  alleged.  At  the  trial,  it  was  received  in  the  course  of  his  service, 
proved  that  the  defendants  had  em-  if  it  be  shown  to  have  been  occasioned 
ployed  a  laborer  to  erect  the  scaffold,  by  the  personal  negligence  of  the  mas- 
The  materials  for  the  scaffold  were  in  ter.  Such  negligence  may  be  brought 
bad  condition.  The  laborer  broke  sev-  home  to  the  master  by  showing  either 
era!  of  the  putlogs  in  trying  them.  One  his  personal  interference  to  be  the  cause 
of  the  defendants  lold  him  not  to  break  of  the  accident,  or  that  he  negligently 
any  more,  that  the  putlogs  would  do  retained  incompetent  servants,  whose 
very  well.  The  laborer  used  such  as  incompetency  was  the  cause  of  the 
be  thought  sound.  One  of  the  putlogs  accident;  but  in  the  absence  of  a  special 
so  osed  having  given  way  the  scaffold  contract  the  master  is  not  liable  for  an 
fell,  and  the  plaintiff  was  injured.  On  accident  not  proved  to  have  been  oc- 
this  evidence,  the  judge  at  the  trial  casioned  by  his  personal  negligence. 
directed  a  nonsuit.  Held^  on  appeal  to  In  this  case  the  defendants  were  build- 
the  court  of  Exchequer  Chamber,  that  ers  and  were  constructing  a  church, 
there  was  evidence  to  go  to  the  jury  of  the  plaintiff  working  for  them  as  a 
the  liability  of  the  defendants.  New  bricklayer.  While  plaintiff  was  as- 
trial  was  granted  on  the  ground  that  cending  a  ladder  one  of  the  rounds 
the  evidence  appeared  to  show  personal  broke  and  he  fell  and  was  injured. 
interference  and  negligence  of  the  There  was  some  evidence  that  the  lad- 
master,  der  was  defective,  but  none  to  bring 

In  Wtgmore  v.  Jay,   5    Exch.    354  knowledge  to  defendants.     Defendants 

(Exch.  of  Pleas,  1850),  it  appeared  that  held  net  liable  for  the  accident. 
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contended  for,  as  applicable  to  fellow-servants  engaged  in  the  same 
employment,  but  rather  within  the  rule  that  a  general  agent 
employed  to  represent  the  master  in  his  absence,  and  charged  with 
the  duties  which  it  would  be  incumbent  on  the  master  to  perform, 
if  he  were  present,  is  not  a  mere  fellow-servant,  whose  negligence 
can  impose  no  liability  upon  the  master,  to  an  injured  subordinate. 
The  owner  of  mills  or  machinery,  which  men  are  employed  to  ope- 
rate, owes  duties  to  the  employees  which  he  cannot  escape  by 
absenting  himself  and  committing  the  entire  charge  to  an  agent. 
This  view  is  fully  supported  by  the  case  of  Corcoran  v.  Holbrook, 
59  N.  Y.  517,  where  it  is  shown  that  the  individual  who  does  act  by 
an  agent,  as  well  as  a  corporation  which  can  act  in  no  other  way,  is 
responsible  for  the  neglect  of  the  general  agent  so  employed.  To 
the  same  effect  are  Gormley  v.  Vulcan  Iron  Works,  61  Mo.  492; 
Shanny  t;.  Androscoggin  Mills,  66  Me.  420;  Cumberland,  etc.,  R. 
R.  Co.  V.  State,  44  Md.  283;  Cumberland,  etc.,  R.  R.  Co.  v.  State, 
45  Md.  229;  Brabbits  v,  Chicago,  etc.,  R'y  Co.,  38  Wis.  289; 
Shearm.  &  Redf.  Neg.,  §  102;  Wharton  Neg.,  §  222.  This  is  in 
harmony  with  the  cases  wherein  it  is  held  that  notice  to  an  agent 
of  a  corporation,  relating  to  any  matter  of  which  he  has  the  man- 
agement and  control,  is  notice  to  the  corporation.  Pittsburgh,  etc., 
R'y  Co.  V.  Ruby,  38  Ind.  294;  Ohio,  etc.,  R'y  Co.  v.  Collarn,  73 
Ind.  261  (i);  Malone  v.  Hathaway,  64  N.  Y.  5;  Murphy  v.  Smith, 
19  C.  B.,  N.  S.,  361  (2). 

"  Indeed,  the  true  ground  of  liability,  as  shown  in  the  pleadings 
and  the  evidence,  is  the  failure  of  the  defendants  to  furnish  safe 
machinery.  Their  general  agent  or  superintendent  represented 
them  in  respect  to  this  duty;  his  knowledge  was  their  knowledge, 
and  so  they  must,  on  plain  principles,  be  held  responsible  for  the 
result. 

"  Under  the  circumstances  shown  in  this  case,  we  cannot  say 

1.  Repoited  with  the  Indiana  cases  years  of  age,  employed  in  defendant's 
In  this  volume,  post,  match  factory,  and  while  at  work  was 

Injured  In  an  explosion  of  chemical 

2.  In  Murphy  v.  Smith,  19  C.  B.,  N.  substances.  The  negligence  charged 
S.,  361  (Com.  PI.,  1865),  it  was  Md  was  that  of  defendant's  foreman,  bat 
that  to  render  a  master  liable  for  an  the  evidence  failed  to  esublish  that  the 
injury  to  one  in  his  employ,  through  person  In  charge  of  the  chemicals  at 
the  negligence  of  another  person  also  the  time  of  the  explosion  had  any 
In  his  employ,  it  must  be  shown  that  authority  from  defendant  to  act  as 
the  latter  was  placed  by  the  master  in  foreman.  Such  person  was  merely  a 
such  a  position  of  trust  and  authority  fellow-servant  of  the  plaintiff  for  whose 
as  to  be  fairly  considered  as  his  repre-  negligence  defendant  was  not  respoo* 
sentative  in  the  establishment.    The  slble. 

plaintiff,  in  this  case,  was  a  boy  sixteen 
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that  the  jury  were  not  warranted  in  finding  that  Jones  was  the 
general  agent  of  the  defendants,  charged  with  the  duty  of  repre- 
senting them  in  all  respects  material  to  be  here  considered,  and 
that  his  negligence  was  imputable  to  them.  As  against  two  of  the 
appellants,  the  proof  is  slight;  but  yet  enough  to  have  warranted 
the  submission  of  it  to  the  jury,  and,  therefore,  enough  to  support 
their  verdict  against  interference  by  this  court  on  appeal."    *    *    * 

EXPLOSION  OF  BOILER  IN  MILL  — OWNER  OF  MILL 
NOT  LIABLE  WHERE  SAME  WAS  LEASED  TO  ANOTHER 
PARTY.  —  In  DELLER  V.  HOFFERBERTH,  127  Ind.  414 
{November  Term^  iSgo)^  it  appeared  from  the  complaint  that  plain- 
tifi  was  employed  by  the  defendant  to  work  in  a  saw-mill  owned  by 
the  defendant,  and  that  while  engaged  m  the  discharge  of  his  duties 
under  the  employment,  three  of  the  boilers  connected  with  the  mill 
exploded,  and  he  was  greatly  injured;  that  the  explosion  occurred 
by  reason  of  the  defectiveness  and  unsafe  condition  of  the  boilers, 
and  each  of  them,  each  of  them  being  old  and  rusted,  and  unfit  for 
use,  all  of  which  was  known  to  the  defendant,  who  negligently  and 
carelessly  used  them  in  his  said  business:  that  the  defective  and 
unsafe  condition  of  the  boilers  was  unknown  to  the  plaintiff,  and 
that  the  explosion  and  injury  were  not  caused  by  the  fault  or  negli- 
gence of  the  plaintiff.  The  second  paragraph  averred  that  at  the 
time  of  the  explosion  the  defendant  had  leased  the  mill  to  one 
Joseph  N.  Morrrow,  to  be  operated  by  him  in  sawing  for  the  defend- 
ant;  that  as  a  part  of  the  mill,  and  embraced  in  the  lease,  were  three 
boilers,  and  that  at  that  time  they  were  defective  and  unfit  for  use 
as  such,  in  this,  the  iron  of  which  they  were  made  was  old,  rusted, 
lotten  and  leaky,  had  lost  its  elasticity,  and  was  unable  to  withstand 
the  pressure  of  steam,  and  the  use  of  said  boilers  for  said  reason 
was  necessarily  dangerous,  and  the  said  condition  was  known  to  the 
defendant  at  the  time  of  said  lease.  On  the  trial  in  the  Vander- 
burg  Circuit  Court,  the  defendant  obtained  judgment  which,  on 
appeal  to  the  Supreme  Court,  was  affirmed.  It  was  held  that  the 
owner  was  not  liable  foi  the  explosion  of  the  steam  boilers,  leased 
to  another,  where  the  defects  causing  the  accident  arose  subse- 
quently to  the  lessee  taking  possession,  even  though  the  boilers 
were  in  such  a  condition  that  they  would  naturally  become  a  nuisance 
ana  dangerous  if  the  lessee  failed  to  repair  same. 

Bursting  of  flask  lontaining  molten  iron  —  Pleading  and  proof — Nonsuit, 

In  Drinkout  V,  Eagle  Machine  Works,  90  Ind.  423  {May  Term^ 
jMj)t  employee  injured  by  feet  being  burned  and  scalded  by  the 
bursting  of  a  **  flask  "  containing  molten  iron,  defective  apphanees^ 
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etc.y  being  alleged,  it  was  held  that  the  complaint  was  not  supported 
by  evidence  that  the  injury  was  caused  by  negligence  of  defendant's 
superintendent,  and  judgment  for  defendant  in  the  Superior  Court 
of  Marion  county  was  affirmed. 

Natural  gas  explosion  —  Defeciwe  pipes  —  Employee  killed, 

Alexandria  Mining  &  Exploring  Co.  v,  Irish,  Adm'r,  i6  Ind. 
App.  534  (November  Term^  1896)%  employee,  working  in  buildings 
killed  in  natural  gas  explosion,  which  blew  down  the  building; 
defective  gas  pipes  causing  gas  to  escape  and  accumulate  in  large 
quantities  and  to  explode  when  it  came  in  contact  with  fire;  negli- 
gent operation  of  natural  gas  pipes  by  defendant;  proximate  cause; 
judgment  for  plaintiff  for  $3,250  in  the  Tipton  Circuit  Court  affirmed. 

MINOR  EMPLOYEE  INJURED  IN  EXPLOSION  IN  ROLL- 
ING  MILL  — CONTACT  OF  HOT  SLAG  WITH  WATER  — 
INDEPENDENT  CONTRACTOR.  —  In  THE  NEW  ALBANY 
FORGE  AND  ROLLING  MILL  V.  COOPER  (BY  Next  Friend), 
131  Ind.  363  {February^  iSg2)^  judgment  for  plaintiff  in  the  Floyd 
Circuit  Court  was  reversed  and  petition  for  rehearing  overruled. 
Coffey,  J.,  stated  the  case  as  follows:  '^  This  was  an  action  by 
the  appellee,  a  minor,  by  his  next  friend,  against  the  appellant,  to 
recover  damages  occasioned  by  a  personal  injury.  The  complaint 
alleges,  in  substance,  that  the  appellee,  who  was  an  infant,  without 
knowledge  or  experience  of  the  dangerous  properties  of  hot  slag  or 
cinder,  was  employed  by  the  appellant,  a  corporation  engaged  in 
forging  and  rolling  iron,  to  carry  and  wheel  away  from  a  furnace 
and  dump  upon  adjacent  ground,  a  part  of  which  was  covered  with 
water,  hot  slag  and  cinder;  that  the  appellant,  with  knowledge  that 
such  slag  and  cinder  were  liable  to  explode  and  injure  the  appellee 
if  they  came  in  contact  with  damp  earth  or  water,  negligently  failed 
to  instruct  the  appellee  as  to  his  duties,  or  to  warn  him  of  the  dan- 
ger of  handling  such  slag  and  cinder,  or  to  give  him  any  instructions 
which  would  enable  him  to  safely  perform  his  duties;  that  on  the 
third  day  of  his  service,  and  while  he  was,  by  the  direction  of 
appellant's  foreman,  engaged  in  wheeling  away  and  dumping,  at  the 
place  where  he  was  directed  to  deposit  the  same,  hot  iron  slag,  it 
came  in  contact  with  a  small  quantity  of  water  which  had  collected 
on  the  surface  of  the  ground  at  that  place,  and  at  once  exploded 
with  force  and  violence,  burning  and  wounding  appellee  and  destroy* 
inghis  eyesight,  etc.;  that  the  appellee's  injuries  were  caused  solely 
by  the  negligence  of  the  appellant,  and  without  any  fault  or  negli- 
gence on  the  part  of  the  appellee.  *  ♦  ♦  We  think  the  com- 
plaint states  a  cause  of  action.     In  view  of  its  allegations  in  relation 
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to  the  ignorance  of  the  appellee,  there  is  nothing  in  it  from  which 
it  can  be  inferred  that  the  appellee  was  guilty  of  negligence.  As 
the  place  the  appellee  was  directed  by  the  appellant  to  damp  the 
slag  and  cinder  is  alleged  to  have  been  covered  by  water,  the  pre- 
sumption is  that  such  fact  was  known  to  the  appellant." 

After  citing  2  Thompson  on  Negl.  977,  the  court  also  cited  Thall 
V.  Carnie,  5  N.  Y.  Supp.  244,  where  it  was  said:  "  When  a  master 
engages  an  inexperienced  servant,  especially  if  of  tender  years  and 
presumed  ignorance,  and  places  him  in  a  place  of  latent  or  obscure 
danger,  it  is  the  duty  of  the  master  to  instruct  the  servant  how  to 
do  the  work,  and  at  the  same  time  be  on  his  guard  against  the 
danger,  and  he  is  liable  for  injuries  occasioned  by  failure  to  give 
such  instructions."  See  also  Cleveland,  etc.,  Co.  v.  Corrigan,  20 
N.  E.  Rep,  466;  Gamble  v.  Hines,  50  Hun,  604.     ♦    ♦    * 

'*  The  evidence  in  the  cause,  as  it  comes  to  us,  establishes  the 
following  facts:  The  appellant  is  the  owner  of  a  rolling  mill  in  the 
city  of  New  Albany,  in  which  scrap-iron  is  heated  and  rolled  into 
bars  suitable  for  the  market.  It  furnishes  the  furnaces,  rollers, 
scrap-iron  and  fuel  necessary  to  carry  on  the  business.  At  the  time 
of  the  accident  in  question  the  appellant  had  a  contract  with  one 
Murphy,  by  the  terms  of  which  the  appellant  furnished  to  him  the 
scrap-iron,  properly  assorted  and  arranged,  to  be  put  into  the  furnace 
to  be  heated  to  the  proper  temperature  for  squeezing  and  rolling. 
The  appellant  was  also  to  furnish  the  necessary  fuel  and  heat  to 
heat  the  iron,  and  Murphy's  contract  required  him  to  heat  it  prop- 
erly, and  deliver  it  at  the  squeezer,  where  it  was  squeezed  and 
delivered  to  the  rollers  to  be  rolled  into  bars.  By  the  terms  of  this 
contract  Murphy  received  a  stipulated  price  for  each  ton  heated  by 
him.  In  placing  the  iron  in  the  furnace,  taking  it  out,  delivering 
it  at  the  squeezer,  and  removing  the  slag  and  cinder.  Murphy  required 
assistance.  This  assistance  was  hired  and  paid  for  by  himself  at 
such  price  as  he  and  his  helpers  might  agree  upon.  One  of  Murphy's 
regular  helpers  being  ill,  the  appellee  was  hired  by  Murphy  to  take 
his  place  temporarily.  On  the  third  day  of  his  employment  he 
dumped  some  slag  into  a  small  pool  of  water,  when  an  explosion  took 
place,  resulting  in  serious  and  permanent  injuries  to  the  appellee. 

"  The  evidence  tends  to  show  that  when  hot  slag  is  dumped  upon 
damp  ground  or  into  water  it  is  liable  to  explode,  and  is  very 
dangerous.  Of  this  tendency  the  appellee,  it  is  claimed,  was  igno 
rant,  and  was  not  informed  of  the  fact  either  by  the  appellant  or 
Murphy.  He  was,  at  the  time  of  the  accident,  about  nineteen  years 
old.  The  appellant's  business  was  under  the  control  and  manage- 
ment of  a  general  superintendent,  who  managed  the  rolling  mill  and 
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the  forge  works  connected  therewith^  while  the  rolling  mill  was 
under  the  immediate  control  of  a  superintendent  appointed  for  that 
purpose.  It  was  part  of  the  business  of  the  superintendent  of  the 
rolling  mill  to  see  that  those  who  had  contracts  for  heating  iron  did 
a  certain  amount  of  work  each  day,  and  that  it  was  properly  done. 
He  also  had  power  to  discharge  such  heaters,  but  had  nothing  to 
do  with  hiring  their  helpers,  keeping  their  time  or  paying  them. 

"  At  the  proper  time  the  appellant  asked  the  court  to  give  the 
jury  the  following  instruction: 

"  '  The  company  had  the  right  to  make  any  contract  or  arrange- 
ment it  saw  fit  for  the  management  of  any  part  of  its  business,  and 
for  the  carrying  on  of  any  department  of  its  work,  and  if  it  did 
make  a  contract  with  Andrew  Murphy,  or  with  any  other  person,  to 
act  as  heater,  and  to  heat  its  iron  in  its  furnaces,  giving  to  him 
control  over  that  part  of  its  machinery  and  business,  and  paying 
him  therefor  by  the  ton;  and  if  under  that  arrangement  Murphy 
hired  his  own  men  and  paid  their  wages  out  of  his  own  moneys; 
and  if  Murphy,  in  the  course  of  his  business  under  this  contract, 
hired  the  plaintiff.  Cooper,  and  was  to  pay  Cooper  for  bis  work, 
then  Murphy  was  the  master  and  employer  of  Cooper,  and  not  the 
Forge  and  Rail  Mill  Company,  and  there  should  be  a  verdict  for  the 
defendant.* 

'*  The  court  refused  to  give  this  instruction  as  asked,  but  modified 
the  same  by  adding  thereto  the  words:  'And  had  control  of  his 
services  independent  of  the  company,'  and  gave  same  as  modified. 

"It  is  well  settled  that  where  one  lets  a  contract  to  another  to 
do  a  particular  work,  reserving  to  himself  no  control  over  such  work 
except  the  right  to  require  it  to  conform  to  a  particular  standard 
when  completed,  he  is  not  liable  for  the  negligence  of  the  party  to 
whom  the  contract  is  let.  Vincennes  Water  Supply  Co.  v.  White, 
124  Ind.  376;  Wabash,  etc.,  R'y  Co.  v.  Farver,  in  Ind.  195;  Ryan 
V.  Curran,  64  Ind.  345;  Blake  v.  Ferris,  5  N.  Y.  48;  Pack  v.  Mayor, 
etc.,  8  N.  Y.  222;  Kingv.  N.  Y.  Cent.  R,  Co.,  66  N.  Y.  181;  Town 
of  Pierrepont  t'.  Loveless,  72  N.  Y.  211. 

"  In  the  case  of  Wabash,  etc.,  R'y  Co.  v.  Farver,  in  Ind.  195, 
Williams  was  employed  to  use  his  portable  engine,  at  a  given  price 
/^r  diemy  to  pump  water,  furnishing  his  own  help.  He  was  required, 
by  the  terms  of  his  contract,  to  pump  at  such  times  as  should  be 
necessary  to  enable  the  employees  of  the  railway  company  to  prose- 
cute certain  work  in  which  they  were  engaged.  It  was  held  that  he 
was  an  independent  contractor  within  the  meaning  of  the  rale 
above  stated,  and  that  the  railway  company  was  not  responsible  for 
his  negligence. 
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"  Under  the  facts  in  this  case  we  think  Murphy  was  an  independent 
contractor  under  the  rule  we  are  now  considering,  and  for  that 
reason  the  court  erred  in  refusing  to  give  the  instruction  asked  by 
the  appellant.  The  modification  was,  we  think,  well  calculated  to 
mislead  the  jury.  While  it  is  shown  that  the  appellee  was  employed 
by  Murphy,  and  that  the  appellant  could  not  discharge  him,  there 
is  evidence  in  the  record  tending  to  show  that  if,  in  the  opinion  of 
the  immediate  superintendent,  he  was  not  doing  his  duty  as  a  helper, 
such  superintendent  had  the  power  to  discharge  Murphy  if  he,  upon 
request,  refused  to  discharge  the  appellee.  Under  the  instruction 
as  modified  the  jury  might  well  have  concluded  that  this  fact  would 
render  the  appellant  liable  for  the  negligence  of  Murphy  in  failing 
to  inform  the  appellee  of  the  danger  attending  the  work  of  dumping 
slag,"    ♦    ♦    ♦    Judgment  reversed. 

FALL  OF  WALL  OF  BUILDING -«  SERVANT  INJURED  BY 
NEGLIGENCE  OF  FELLOW-SERVANT  —  LIABILITY  OF 
NEGLIGENT  SERVANT.  —  In  HINDS  V.  HARBOU,  58  Ind.  121 
{November  Term^  ^^7)%  &Q  action  against  Hugh  L.  Hinds  and  the 
Studebaker  Brothers  Manufacturing  Company,  for  injuries  suffered 
by  Harbou  caused  by  the  alleged  negligence  of  defendant  Hinds, 
who  was  an  employee  of  the  corporation  and  a  co*employee  of  plain- 
tiff, it  was  held  that  an  action  may  be  maintained  against  a  servant 
for  injuries  happening  through  his  negligence  to  a  fellow-servant 
in  the  employ  of  the  same  master  in  the  same  general  business;  but 
judgment  for  plaintiff  against  Hinds  in  the  St.  Joseph  Circuit  Court 
was  reversed  iov  error  in  permitting  a  witness  to  testify  as  an  expert 
where  he  was  not  shown  to  be  competent  to  testify  as  such;  also 
for  error  in  giving  a  certain  instruction.  The  facts  in  the  case, 
from  the  coikiplaint,  show  that  Harbou  was  a  carpenter,  "  and  was 
employed  in  his  trade  by  the  Studebaker  Brothers  Manufacturing 
Company,  to  labor  in  and  about  the  constructing  of  a  building, 
which  the  company  was  then  erecting,  to  be  used  by  them  as  a 
wagon  and  carriage  factory;  that  the  appellee  [Harbou]  was,  by  the 
direction  of  the  said  company,  placed  undercharge  of  the  appellant. 
Hinds,  who  was  then  in  the  employment  of  the  company  as  their 
general  superintendent  of  buildings,  and  of  the  men  engaged  on  the 
said  building;  that,  on  the  21st  day  of  November,  1874,  while  so 
laboring  on  the  second  story  of  the  building  in  question,  the  defend- 
ants carelessly  and  negligently  caused  a  trench,  or  ditch,  to  be  dug 
along  the  side  of  a  brick  wall  forming  a  part  of  said  building,  to 
such  a  depth,  and  so  close  to  the  wall,  that  the  wall  fell,  carrying 
down  with  it  the  second  story,  on  which  the  appellee  was  laboring. 
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and  thereby  threw  down  and  greatly  injured  the  appellee."  The 
jury  rendered  a  verdict  in  favor  of  the  Studebaker  Brothers,  but 
against  Hinds. 

In  HINDS  V.  OVERACKER,  66  Ind.  547  {May  Term,  1879),  which 
case  originated  in  the  disaster  described  in  Hinds  &  Harbou,  5& 
Ind.  121  (see  preceding  paragraph),  judgment  for  Overacker  in  the 
La  Porte  Circuit  Court  for  $1,000  was  affirmed.  Plaintiff  was  an 
employee  and  was  injured  by  the  fall  of  the  building  in  which  he 
was  working.  It  was  held  that  "  a  servant  is  liable  to  a  co-servant 
in  damages,  for  a  physical  injury  resulting  to  the  latter  by  means 
of  the  negligence  of  the  former,  in  the  performance  of  labor  for  a 
common  master." 

In  ROGERS  V.  OVERTON,  87  Ind.  410  (November  Term,  18S2), 
a  servant  was  held  liable  for  negligence  resulting  in  injury  to  another 
servant.  Plaintiff  and  defendant  were  employed  by  a  railway  com- 
pany as  section  men,  and  plaintiff  was  injured  by  the  fall  of  a  heavy 
bar  which  broke  while  he  was  endeavoring  to  place  same  in  position 
under  orders  of  section  boss.  Judgment  for  plaintiff  was  affirmed. 
See  also  Hinds  v.  Harbou,  58  Ind.  121 ;  Hinds  v,  Overacker,  66  Ind. 
547  (preceding  cases  reported  herein). 

EMPLOYEE  INJURED  BY  FALL  OF  LARGE  CASTING  IN 
GLASS  FACTORY  —  MASTER  LIABLE. —In  THE  W.  C.  DE 
PAUW  COMPANY  V.  STUBBLEFIELD,  132  Ind.  182  {September,^ 
i8p2),  employee  injured  by  fall  of  large  casting  upon  his  leg  while 
he  was  working  in  a  ditch  or  trench  in  defendant's  glass  factory, 
judgment  for  plaintiff  in  the  Floyd  Circuit  Court  was  affirmed  (t). 
The  facts  of  the  case  are  stated  by  Coffey,  J.,  as  follows: 

*'  The  evidence  on  the  part  of  the  appellee  [plaintiff  below],  briefly 
stated,  tended  to  show  that  the  appellant  [defendant  below]  was 
engaged  in  the  manufacture  of  plate  glass  at  the  city  of  New  Albany. 
In  one  of  its  buildings,  used  for  that  purpose,  was  a  pit,  about 
fourteen  inches  wide  and  about  three  feet  in  length,  formerly  used 

I.  In  Myers  7/.  The  W.  C.  De  Pauw  pieces,  in  falling,  struck  his  wrisL   The 

Company,   138    Ind.    590   (September,  negligence  charged  was  failure  of  ap- 

1894),  judgment  for  defendant  sustain-  pellee  to  warn   the  appellant  of  the 

ing  demurrer  to  complaint  in  the  Floyd  dangers  of   the  employment,   and   in 

Circuit  Court,  was  affirmed.    The  com-  neglecting  to    supply  appellant    with 

plaint  alleged  the  appellant's  employ-  leather  gauntlets  for  the  protection  of 

ment  for  the  appellee  in  carrying  plate  his  arms  and  wrists.     It  was  held  that 

glass  to  the  grinding  tables  in  appellee's  appellant  assumed  the  risks  of  employ- 

plate-glass  factory;    that  while  so  en-  ment. 
gaged  a  glass  broke  and  one  of  the 
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in  allowing  a  man  to  pass  under  the  building  for  the  purpose  of 
greasing  machinery.  It  had  been  abandoned  for  that  purpose  long 
before  the  injury  for  which  this  suit  was  brought,  and  had  been 
covered  with  thin  boards  and  two  pieces  of  iron,  each  one-half  inch 
thick,  four  and  one-half  inches  wide  and  about  five  feet  in  length. 
On  March  i6,  1888,  the  appellee,  who  was  a  minor,  with  several 
men,  was  engaged  in  removing  a  cog-wheel,  weighing  something 
over  2,000  pounds,  from  the  machine  shops  to  one  of  the  appellant's 
buildings.  In  doing  so  they  were  compelled  to  pass  over  the  pit 
above  named.  In  attempting  to  cross  the  pit  the  iron  slipped  apart, 
being  in  no  way  secured  or  fastened,  the  plank  gave  way,  and  the 
iron  bent  under  the  weight  of  the  cog-wheel,  by  reason  of  which  one 
wheel  of  the  truck  upon  which  it  was  being  transported  was  pre- 
cipitated into  the  pit,  throwing  the  cog-wheel  upon  the  appellee's 
foot  and  ankle,  injuring  him  severely.  He  testified  that  he  knew 
of  the  existence  of  the  pit,  but  was  ignorant  of  the  fact  that  it  was 
dangerous,  not  knowing  that  the  iron  with  which  it  was  covered 
was  in  no  way  fastened  or  secured. 

"  Under  these  facts  we  think  it  was  the  proper  course  to  submit 
to  the  jury,  under  proper  instruction  from  the  court,  the  question 
as  to  whether  the  appellant  had  been  guilty  of  negligence  resulting 
in  the  injury  sustained  by  the  appellee,  as  well  as  the  question  as 
to  whether  the  appellee  was  free  from  contributory  negligence. 
The  rule  is  that  where  a  state  of  facts  and  circumstances  exists 
from  which  one  sensible,  impartial  man  would  infer  that  proper  care 
had  not  been  used,  and  that  negligence  existed,  while  another  man 
equally  sensible  and  equally  impartial  would  infer  that  proper  care 
had  been  used,  and  that  there  was  no  negligence,  the  question  of 
negligence  must  be  referred  to  the  jury  under  proper  instructions 
from  the  court.  Ohio,  etc.,  R'y  Co.  v,  Collarn,  73  Ind.  261 ;  Rogers 
V.  Leyden,  127  Ind.  50;  Bait.,  etc.,  R.  Co.  v.  Walborn,  127  Ind. 
142."  »  ♦  ♦  [See  these  cases  reported  with  the  Indiana  cases 
in  this  volume  of  Am.  Neg.  Cas.,/^;^/.] 

EMPLOYEE  KILLED  BY  FALL  OF  STONE  IN  STONE 
YARD  — DANGEROUS  WORKING  PLACE  —  NOTICE  —  IN- 
SUFFICIENCY OF  COMPLAINT.  —  In  SALEM-BEDFORD 
STONE  CO.  V.  HOBBS,  Adm'r,  144  Ind.  146  {November  Term, 
1^95)^  employee,  a  '*  hooker "  in  defendants*  stone-quarry  yard 
killed  by  the  fall  of  a  stone,  judgment  for  plaintiff  in  the  Lawrence 
Circuit  Court  for  $5,000  was  reversed  for  insufficiency  of  the  com- 
plaint.    The  court  (per  McCabe,  J.)  stated  the  case  as  follows: 

"  It  appears  from  the  second  paragraph  of  the  complaint  that  the 
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appellant  was  operating  a  stone  yard  in  connection  with  its  stone 
quarry,  steam  stone  saw  mill,  engine,  derricks,  or  traveling  derricks, 
or  travelers  on  a  tramway;  that  the  derrick,  called  a  traveler,  was 
used  to  raise  and  move  blocks  of  stone  over  and  around  the  stone 
yard;  that  appellant  had  piled  blocks  of  stone  in  this  yard  in  mis- 
cellaneous heaps  of  irregular  shapes  and  sizes  in  lengths  and  width, 
piled  upon  loose  earth  and  dirt  mixed  with  spalls  or  small  pieces  of 
broken  stone,  and  which,  it  is  alleged,  the  appellant  had  carelessly 
and  negligently  failed  to  prop  or  stay  said  stone,  or  any  of  them; 
that  it  had  carelessly  and  negligently  placed  a  large  stone  nine  feet 
long  and  five  feet  wide  and  fifteen  inches  thick  on  its  ^^gt^  each 
end  resting  on  two  small  irregular  stones,  which  were  placed  on 
loose  dirt,  and  that  said  large  stone  was  in  no  manner  propped  or 
stayed  so  that  the  employees  of  the  company  could  work  safely 
around  and  about  it,  and  that  said  stone  so  situated  and  placed 
rendered  the  place  dangerous  and  unsafe  to  defendant's  employees, 
and  had  been  allowed  to  so  remain  for  three  months  prior  thereto; 
that  the  employment  of  deceased  was  to  work  in  said  stone  yard  as 
a  hooker,  whose  duty,  in  connection  with  another  employee,  was  to 
fasten  or  hook  the  hooks  called  dogs  attached  to  the  derrick  onto 
blocks  of  stone  in  said  yard  in  order  to  raise  them.  And  that  while 
attempting  to  hook  onto  another  stone,  said  large  stone,  so  setting 
on  its  edge,  fell  over  on  him,  causing  his  death,  without  any  fault 
on  his  part;  that  he  left  a  widow,  etc. 

'*  The  foregoing  is  substantially  the  same  as  the  first  paragraph 
on  which  the  case  was  tried,  but  owing,  presumably,  to  the  sug- 
gestion of  the  Appellate  Court  (i),  the  second  paragraph  was  added^ 

I.  See  Salem- Bedford  Stons  Co.  v,  was  one  which  was  incident  to  the  ser- 
HoBBS,  Adm'r,  II  Ind.  App.  27,  for  the  vice  in  which  he  was  engaged  and  the 
decision  in  the  Appellate  Court.  Re-  risk  of  which  he  had  assumed  in  his 
f erring  to  this  decision,  the  Supreme  contract  of  employment.  On  the  re- 
Court,  in  the  case  at  bar,  said  (per  turn  of  the  cause  to  the  Circuit  Court, 
McCabe,  J.):  The  appellee,  as  adminis-  the  complaint  was  amended  by  filing  a 
trator  of  the  estate  of  James  F.  Hobbs,  second  paragraph,  presumably  to  meet 
deceased,  sued  the  appellant  in  the  Cir-  a  suggestion  made  in  the  opinion  of  the 
cuit  Court,  in  a  complaint  of  but  one  Appellate  Court  that  the  action  could 
paragraph,  for  negligence  in  causing  only  be  maintained  by  alleging  and 
he  death  of  said  decedent.  A  trial  of  proving  that  *'  the  proximate  cause  of 
the  issues  joined  resulted  in  a  verdict  the  injury  was  a  latent  or  concealed 
and  judgment  against  appellant  for  defect  or  imperfection,  which  might,  on 
$1,750,  which  judgment,  upon  appeal  to  reasonable  inspection,  have  been  dis- 
the  Appellate  Court,  was  reversed  be-  covered  by  appellant.*' 
cause  the  evidence  did  not  support  the  The  cases  cited  in  the  case  at  bar  are 
verdict,  that  court  holding  that  the  evi-  reported  with  the  Indiana  cases  in  this 
dence  showed  that  the  danger  from  volume  of  Am.  Nbg.  Cas.,  post, 
which  the  decedent's   injury  resulted 
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d]£Fering  from  the  first  id  some  averments  as  to  the  dirt  on  which 
the  stone  rested,  the  substance  of  which  is  as  follows:  That  said 
small  stones  rested  on  loose-made  earth,  liable  to  press  down  on 
one  side  and  allow  said  unpropped  stone  to  fall  over;  that  the  dan- 
gerous condition  of  said  smaller  stone  could  not,  without  close 
inspection,  be  seen  by  the  employees  working  about  it,  for  the  rea- 
son that  said  dirt  was  hidden  from  view  and  appellant  negligently 
failed  to  inspect  the  earth  and  condition  of  said  smaller  stones  upon 
which  said  larger  stone  rested,  and  had  it  done  so  it  could  readily 
have  known  that  said  stone  so  situated  was  in  danger  of  falling  over. 

"The  hidden  or  concealed  defect  or  imperfection  about  the 
unpropped  stone,  for  the  absence  of  which  the  Appellate  Court 
adjudged  that  the  risk  was  one  incident  to  the  employment  and  was 
assumed  by  the  decedent,  was  attempted  to  be  supplied  by  the 
above  averments  about  the  loose  new-made  earth  or  dirt  hidden 
from  view. 

"  Whether  that  has  been  successfully  done  depends  on  the  follow- 
ing allegations:  'That  *  ♦  ♦  deceased,  while  in  the  line  of 
his  duty  ♦  ♦  ♦  without  any  knowledge  of  the  dangerous  con- 
dition of  said  stone,  the  smaller  stones  upon  which  it  rested  and  the 
dirt  beneath,  and  without  being  able  to  see  the  condition  of  the 
earth  beneath  said  stones,  attempted  to  hook  onto  another  stone 
near  by  in  obedience  to  the  order  of  the  company,  then  and  there 
given  him,  and  while  his  face  was  turned  in  another  direction,  the 
said  large  stone  so  resting  upon  said  smaller  stones  suddenly  fell 
over  on  and  against  decedent,  so  bruising  and  mangling  him  that  in 
twelve  hours  thereafter  he  died.' 

'  **  There  is  no  allegation  here  that  the  new  and  hidden  or  con- 
cealed element,  namely,  the  loose  new-made  earth,  had  anything 
whatever  to  do  with  the  large  stone  falling  over  on  the  deceased. 
Nor  IS  there  any  allegation  anywhere  else  in  the  paragraph  convey- 
ing such  an  idea.  It  is  only  by  the  most  liberal  construction  of  the 
language  just  quoted  that  it  can  be  said  to  convey  the  idea  that  the 
decedent  was  ignorant  of  the  loose  new-made  earth.  Indeed,  the 
averment  is  that  that  was  the  condition  of  the  whole  yard  under  all 
the  stones  piled  therein  without  alleging  his  ignorance  of  that  fact. 
But  extending  the  most  liberal  intendment  to  the  language  quoted 
so  as  to  ascribe  to  it  the  meaning  that  the  deceased  was  ignorant  of 
the  loose-made  earth  under  this  particular  stone,  yet  the  existence 
of  such  loose  dirt  and  his  ignorance  thereof  does  not  help  the  plead- 
ing any,  unless  such  soft  dirt  had  some  effect  in  causing  the  stone 
to  fall  over.  The  averment  that  it  was  liable  to  cause  it  to  fall 
over  IS  not  sufficient  unless  it  in  fact  did  cause  it  to  fall  over.  That 
act  IS  not  alleged. 
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"  Therefore,  the  pleading  stands  as  if  there  was  no  allegation  in 
it  about  the  loose  new-made  earth  or  dirt.  That  element  being 
eliminated,  it  appears  that  the  deceased  knew  as  much  as  his 
employer  about  the  danger  from  which  he  was  injured.  That  is, 
he  knew  that  stones  were  piled  in  miscellaneous  heaps  on  loose  dirt 
in  the  yard,  and  that  they  were  unpropped,  and  that  the  stone 
which  fell  on  him  was  five  feet  wide,  nine  feet  long  and  fifteen  inches 
thick,  was  standing  in  the  yard  on  its  edge  and  that  it  had  been  so 
standing  for  some  length  of  time.  Whether  he  knew  it  had  been 
standing  in  that  condition  three  months  is  not  stated.  Common 
sense  would  teach  any  man  that  such  a  stone  in  such  situation  would 
be  liable  to  fall  over.  Enough  is  disclosed  in  the  paragraph  to  show 
that  there  were  other  dangers  of  the  same  class  incident  t9  the 
employment  in  which  the  decedent  was  engaged."  *  ♦  ♦  j-q^. 
ing  Evansville,  etc.,  R.  Co.  v.  Duel,  134  Ind.  156;  Louis.,  etc.,  R. 
Co.  V.  Corps,  124  Ind.  427.] 

"  It  may  not  be  necessary,  in  all  cases,  to  make  a  good  complaint 
by  a  servant  against  his  master,  for  an  injury  sustained  by  the  ser- 
vant through  his  master's  negligence,  while  engaged  in  such  master's 
service,  to  deny  in  the  complaint  the  assumption  of  the  risk  by  the 
servant,  or  to  aver  that  the  risk  was  not  known  incident  to  the 
service.  But  in  a  case  like  the  ones  from  which  we  have  quoted 
and  the  one  now  before  us,  where  the  facts  set  forth  in  the  pleading 
strongly  tend  to  show  that  the  danger  from  which  the  injury  com- 
plained of  resulted,  was  a  known  incident  to  the  service,  the  com- 
plaint cannot  be  made  good  without  a  denial  of  the  assumption  of 
the  risk  in  the  complaint  or  a  denial  that  it  was  a  known  incident 
to  the  service  in  which  the  servant  was  engaged  when  injured,  if 
the  facts  and  circumstances  stated  do  not  necessarily  imply  such 
<lenial.  See  Peerless  Stone  Co.  r.  Wray,  143  Ind.  574.**  ffeld^ 
complaint  not  sufficient  to  state  cause  of  action. 

EMPLOYEE  INJURED  BY  FALL  OF  STONE  SLAB  IN 
QUARRY  — VICE-PRINCIPAL  — INSUFFICIENCY  OF  COM- 
PLAINT.  —  In  REED  V.  BROWNING,  130  Ind.  575  {March, 
j8^2),  the  complaint  alleged  that  defendant  was  the  owner  and  was 
engaged  in  operating  a  stone  quarry  and  saw  mill  in  Lawrence 
county,  in  which  he  employed  a  great  number  of  men,  the  appellee 
among  the  number;  that  one  Roberts  was  superintendent  of  the 
mill,  and  had  charge  of  the  workmen  there  employed;  that  the 
appellee  was  ordered  by  Roberts  to  leave  the  particular  work  in 
which  he  was  engaged  and  to  go  and  perform  a  certain  other  ser- 
vice, and  that  while  he  was  obeying  the  order  thus  given,  a  certain 
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large  stone  slab  fell  upon  him,  crushing  and  greatly  and  permanently 
injuring  him.  Plaintiff  recovered  judgment  in  the  Monroe  Circuit 
Court  which,  on  appeal  to  the  Supreme  Court,  was  reversed  for 
defective  complaint.     The  court  (per  McBride,  J.)  said: 

"  The  only  negligence  charged  is  that  the  stone  was  left  unpropped 
and  unsupported,  but  whose  act  this  was  does  not  appear.  Assum- 
ing that  Roberts  was  a  vice-principal,  and  the  appellant  answerable 
for  his  negligence  (which  we  do  not  decide),  he  is  not  charged  with 
any  negligence.  All  that  the  complaint  charges  that  he  did  was  to 
order  that  the  stone  be  unloaded.  It  is  not  averred  that  he  super- 
intended the  unloading,  or  directed  how  the  stone  should  be  placed, 
or  left,  or  that  he  had  any  knowledge  whatever  of  the  manner  in 
which  it  was  left.  There  is  an  entire  absence  of  averment  of  any 
fact  tending  to  connect  the  appellant  with  the  alleged  negligence.'* 

Notes  of  eases  arising  oat  of  injuries  eaused  by  falling  objects,  ete. 

Employee  injured  by  fall  of  clay  ^  elc,  in  quarry  —  Notice  of  danger  —  Insufficiency 
of  complaint, 

lo  The  Peerless  Stone  Company  v.  Wray,  143  Ind.  574  (Noveimber,  1895), 
employee,  10  defendant's  stone  quarry,  injured  by  the  fall  of  a  large  pile  of 
<lay,  dirt  and  stone  which  had  been  l(x>sened  and  left  an  embanlcment  unsup- 
ported, judgment  for  plaintiff  in  the  Monroe  Circuit  Court  was  reversed  for 
insufficiency  of  complaint.  It  was  held  that  in  order  to  make  a  good  complaint 
the  averment  of  want  of  knowledge  of  danger  on  the  employee's  part  must  be 
as  broad  as  the  averment  of  knowledge  on  the  part  of  the  master.  This  the 
complaint  failed  to  aver.  An  averment  that  plaintiff  had  no  knowledge  that 
sach  clay,  dirt,  etc.,  had  t>eea  loosened,  without  alleging  thai  he  did  not  know 
it  was  in  danger  of  falling,  or  danger  in  passing  close  to  the  embankment,  was 
not  sufficient,  especially  where  it  was  alleged  that  the  defendant  did  not  notify 
the  plaintiff  that  there  was  danger  in  passing  close  to  the  embankment. 

Fall  of  an  appliance  attached  to  steam  drill  —  Liability, 

Saixm  Stone  &  Lime  Co.  v,  Tepps,  10  Ind.  App.  516  (May  Term,  1894); 
employee,  a  "stripper"  in  defendant's  quarry,  injured  by  the  drill  leg  of  a 
steam  drill  which  he  was  assisting  to  move  falling  on  him;  judgment  for  plain- 
tiff  in  the  Washington  Circuit  Court  affirmed. 

Fall  of  large  stone  in  quarry  —  Mcuter  liable. 

Blondin  v.  Ooutic  Quarry  Co.,  ii  Ind.  App.  395  (November  Term,  1894); 
employee,  a  stone  dresser  in  defendant's  quarry,  injured  by  a  stone  standing 
00  edge  falling  over  and  striking  his  leg;  judgment  for  defendant  on  special 
verdict  (although  the  jury  found  damages  for  plaintiff  for  $1,000)  in  the  Jen- 
nings Circuit  Court  was  reversed^  with  directions  to  court  below  to  render  judg. 
ment  for  plaintiff  on  verdict  for  $1,000. 

Carpenter  injured  by  fall  of  state  from  roof  of  building  being  constructed —  Owner 
of  building  liable, 
Dehority  V,  Whitcomb.  13  Ind.  App.  558  (May  Term,  1895);   employee, 
employed  as  a  carpenter  upon  a  building  of  defendant's  in  course  of  construc- 
tion, injured  by  the  fall  of  a  large  quantity  of  slate  from  the  roof  which  crushed 
Vol.  XIV  — 30 
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pUintiff's  right  leg,  broke  his  ribs  and  fractured  his  slcull;  judgment  for  plain, 
tiff  in  the  Madison  Circuit  Court  affirmed;  the  relation  of  master  and  servant 
existed  between  defendant,  the  owner  of  the  building,  and  plaintiff,  a  carpenter 
of  the  force  of  the  contractor  employed  to  do  carpenter  work,  where  the  defend- 
ant paid  the  latter  for  the  men  employed  and  directed  and  controlled  them. 

Carpenter  injured  while  assisting  to  place  timber  in  position  —  Dangerous  place. 

RoMONA  Oolitic  Stonb  Co.  v.  Tate,  12  Ind.  App.  57  (November  Term.  1894): 
carpenter,  employed  in  the  construction  of  a  wooden  building  as  a  pait  of 
defendant's  stone  mill,  assisting  to  put  into  position  a  large  timber  which  was 
being  raised  by  a  derrick,  injured  by  his  foot  catching  t>etween  some  iron 
frames  which  slipped  when  plaintiff  stepped  upon  same  while  moving  the  said 
timber;  dangerous  place  to  work;  judgment  for  plaintiff  in  the  Owen  Circuit 
Court  reversed^  on  the  ground  that  the  evidence  failed  to  show  any  neglect  on 
defendant's  part  owing  from  it  to  plaintiff  or  that  plaintiff  was  himself  free 
from  fault;  petition  for  rehearing  overruled. 

Fence  blown  down  by  wind  and  striking  employee  —  Knowledge  of  danger  —  Master 
not  liable. 

In  The  Diamond  Plate  Glass  Company  r.  De  Hority.  Adm'r,  143  Ind.  381 
(November  Term,  1895),  employee,  engaged  in  shoveling  dirt,  etc.,  from  defend- 
ant's factory  grounds  near  a  high  fence,  killed  by  a  large,  heavy  wooden  fence 
falling  upon  him,  the  fence  being  blown  down  by  the  wind,  judgment  for 
plaintiff  on  general  verdict  in  the  Henry  Circuit  Court  for  $4,000  was  reversed, 
as  the  deceased  was  shown  to  hare  had  as  good  an  opportunity  to  know  of  the 
danger  as  the  defendant.  Where  there  is  a  conflict  t>etween  the  special  findings 
and  the  general  verdict,  the  statute  requires  the  court  to  treat  the  special  find- 
ing as  true,  and  the  general  verdict  to  the  extent  of  such  conflict  as  untrue  and 
to  hold  that  the  former  shall  control  the  latter,  and  give  judgment  accordingly. 

Employee  injured  by  cavern  —  Falling  earth  —  Assumption  of  risk. 

In  ViNCENNES  Water  Supply  Company  v.  White,  124  Ind.  376  (May  Term^ 
1890),  laborer,  engaged  in  digging  ditch  leading  to  stand-pipe,  injured  by 
cave-in,  and  leg  broken  by  falling  earth,  judgment  for  plaintiff  in  the  Knox 
Circuit  Court  was  revetsed,  the  danger  being  one  of  the  risks  of  employment. 

Railsback  v.  President  &  Directors  of  the  Wayne  County  Turnpike  Co., 
10  Ind.  App.  622  (May  Term,  1894);  employee,  directed  to  drive  into  gravel  pit 
and  load  his  wagon,  injured  by  cave-in  of  bank  of  pit  and  large  quantity  of 
earth  falling  and  breaking  his  leg;  assumption  of  risk;  judgment  on  demurrer 
to  complaint  affirmed. 

Employees  injured  while  loading  and  anloadingr  ears,  etc. 

,  Collision  between  freight  and  coal  cars  —  Employee  killed  while  unloading  coal  car 
—  Assumption  of  risk. 

In  HoosiER  Stone  Co.  v.  McCain,  Adm'r,  133  Ind.  231  (November  Term, 
1892),  employee  directed  by  defendant's  superintendent  to  assist  in  unloading 
coal  from  a  car  standing  on  switch  track,  which  coal  was  for  use  in  defendant's 
stone  quarry,  killed  by  being  thrown  from  car  by  other  freight  cars  colliding 
with  it,  judgment  for  plaintiff  in  the  Lawrence  Circuit  Court  was  reversed  tMd 
petition  for  rehearing  overruled,  the  Supreme  Court,  after  a  full  discnssion  of 
the  facts,  holding  that  the  evidence  tended  to  show  that  the  injury  was  the 
result  of  an  accident  attributable  to  the  risks  of  the  service. 
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ColHsum  between  coal  cars  which  were  being  loaded — Defective  cars  —  Fellow*servant, 

In  Nbutz  v.  Jackson  Hill  Coal  &  Cokb  Co.,  139  Ind.  411  (November  Term, 
1894),  employee,  engaged  in  loading  cars  from  coal  shed,  injured  in  collision 
between  cars,  caused  by  defective  cars  and  appliances,  judgment  for  defendant 
in  the  Sullivan  Circuit  Court  was  affirmed^  and  petition  for  rehearing  overruled, 
the  fellow-servant  rule  being  applied. 

Employee  hauling  clay  in  mill  thrown  from  freight  car. 

In  Burns  v.  Windfall  Manufacturing  Co.,  146  Ind.  261  (November  Term, 
1896),  employee,  hauling  clay  in  defendant's  tile  mill,  injured  while  riding  on 
car  which  stopped  suddenly  and  threw  him  to  the  ground,  defective  track  being 
alleged,  judgment  for  defendant  on  demurrer  affirmed^  the  complaint  being 
insufficient. 

Employee  injured  by  log  being  rolled  against  him  by  another  employee. 

In  Helfrich  et  al.  v,  Williams,  84  Ind.  553  (November  Term,  1883), 
employee,  handling  logs  in  defendant's  saw  mill,  injured  by  log  being  rolled 
against  him  by  another  employee  not  in  the  same  line  of  employment,  judgment 
for  plaincifif  in  the  Vanderburgh  Circuit  Court  was  reversed^  the  complaint  being 
insufficient  to  show  cause  of  action. 

Master  liable  for  injury  caused  by  incompetent  servant. 

In  Indiana  Manufacturing  Co.  v,  Millican,  Adm'r,  87  Ind.  87  (November 
Term,  1882),  employee  killed  by  negligence  of  a  co-servant  employed  to  assist 
him  in  off-bearing  lumber,  judgment  for  plaintiff  for  $1,200  In  the  Miami  Circuit 
Court  was  affirmed^  the  master  being  liable  for  failing  to  use  reasonable  care  in 
the  selection  of  servant. 


THE  NEW  PITTSBURGH  COAL  AND  COKE 

COMPANY  V.  PETERSON. 

Supreme  Courts  Indiana^  November  Term^  ^^93* 

[Reported  in  136  Ind.  398.] 

FELLOW-SERVANTS.  —  Servants  owe  to  the  master  a  diligent  and  watchful 
care  over  his  business,  and  they  owe  to  each  other  a  vigilance  and  caution 
for  their  own  safety,  and  the  master  should  not  be  liable  for  their  neg- 
lect of  the  duty  they  owe  to  each  other,  unless  he  continues  them  with 
knowledge  of  their  faithlessness. 

VICE-PRINCIPAL.  ^  In  every  case  the  position  of  vice-principal  must  be 
determined  by  ascertaining  whether  the  act  performed  or  duty  omitted  is 
one  the  doing  of  which  is  charged  upon  the  master  and  delegated  to  the 
servant,  and  the  master  is  liable  for  injury  resulting  from  such  act  or 
omission,  if  the  injured  servant  is  free  from  negligence  and  has  not  assumed 
the  hazard. 

BURDEN  OF  PROOF.  — The  burden  rests  upon  the  injured  servant  to  show, 
by  his  complaint,  that  some  duty  of  the  master  has  been  violated,  and  if 
that  duty  it  one  the  discharge  of  which  has  been  delegated  to  another,  not 
only  the  duty  but  the  delegation  of  it,  as  well  as  its  violation,  must  be  shown. 
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employee  injured  by  being  drawn  into  elevator  belt  — 
fellow-servant  —  vice-principal  -  complaint  —  plead- 

ING.  ^  la  an  action  to  recoirer  damages  for  injuries  to  an  employee  who, 
while  cleaning  defendant's  slack  elevators,  under  direction  of  another 
employ eee,  was  drawn  into  the  guide  of  the  elevator  belt  and  buckets  by 
reason  of  alleged  negligent  putting  of  machinery  in  motion,  where  it  was 
alleged  that  such  other  employee  was  defendant's  agent  with  power  to 
employ  and  discharge  workmen,  including  plaintiff,  and  to  control  defend- 
ant's works,  but  it  clearly  appeared  that  plaintiff  and  he  were  serving  the 
same  common  master,  in  the  same  common  pursuit,  to  accomplish  the 
same  common  object,  it  was  held  that  the  allegations  of  the  complaint  were 
not  sufficient  to  establish  the  relation  of  vice-principal  by  the  alleged  negli- 
gent employee,  and  judgment  for  plaintiff  was  reversed  (i). 

Appeal  from  the  Sullivan  Circuit  Court.  The  facts  appear 
in  the  opinion.    Judgment  reversed, 

J.  S.  Bays,  for  appellant. 

W.  C.  HuLTZ  and  G.  G.  Riley,  for  appellee. 

Hackney^  J«  —  The  appellee  sued  the  appellant  in  the  court 
below  for  personal  injuries  and  recovered  judgment  for  $5,000. 
His  complaint  was  in  four  paragraphs,  the  first  of  which  was,  in 
substance,  as  follows: 

The  appellee  was  employed  to  do  general  work  in  and  about 
the  appellant's  coke  yards,  and  to  haul  away  ashes  and  other 
refuse,  haul  slack  and  clean  the  yards,  from  July  30,  1888,  to  and 
including  February  19,  1889;  that  he  was  inexperienced  in  work- 
ing with  machinery,  as  the  defendant  well  knew ;  that  on  said 
last-named  day,  one  Gus  Lawrence  was  defendant's  agent  to 
employ  and  discharge- its  workmen,  including  the  plaintiff,  and 
to  control  their  work ;  that  said  Lawrence  negligently  directed 
the  plaintiff  to  clean  certain  of  defendant's  slack  elevators,  and 
the  place  of  performing  such  work  was  dangerous,  in  that  it 
became  necessary  to  stand  close  to  the  machinery  of  the  elevator, 
and  upon  the  buckets  thereof,  and  that  if  the  machinery  was  put 
in  motion  while  he  was  so  occupied,  injury  was  sure  to  follow, 
of  which  dangers  said  defendant  well  knew;  that  plaintiff  entered 

I.  On  a  subsequent  appeal  in   the  Fall  of  elevator  in  faetory, — InGvoRGB 

Peterson  case,  in  the  Indiana  AppeU  H.  Hammond  &  Co.  v.  Schweitzer,  xta 

lateCourt,  in  the  November  Term,  1895,  Ind.  246  (May  Term,  1887),  employee 

the  judgment  for  plaintiff  was  again  in jured  by  fall  of  elevator  in  defendant's 

reversed^  it  being  held  error  to  overrule  factory,  judgment  for  plaintiff  in  the 

demurrer  to  the  amended  complaint.  Lake  Circuit  Court  was  aj/irmed. 
See  New  Pittsburgh  Coal  A:  Coke  Co. 
sr.  Peterson,  14  Ind.  App.  634. 
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upon  the  work  so  assigned,  in  the  presence  and  under  the  direc* 
tion  of  said  Lawrence,  and  "  reposed  confidence  in  the  prudence 
and  caution  of  the  defendant,  and  that  defendant  would  notify 
him  of  the  starting  of  the  machinery,  so  that  he  could  remove  " 
from  its  dangers;  that  while  so  engaged,  and  without  notice  or 
warning,  the  defendant  negligently  put  the  machinery  in  motion, 
whereby  plainti£f,  without  fault  or  negligence  on  his  part,  was 
drawn  into  the  guide  of  the  elevator  belt  and  buckets,  and 
sustained  the  injuries  complained  of. 

The  second  paragraph  varies  from  the  first  only  in  alleging 
that  the  plaintiff's  employment  was  special,  in  that  it  was  to  haul 
slack,  clean  the  yard  and  haul  ashes  and  other  refuse,  and  that 
he  was  inexperienced  and  unacquainted  with  the  use  of  said 
machinery  and  ignorant  of  the  dangerous  character  of  the  work. 

The  third  paragraph  is,  in  effect,  the  same  as  the  second, 
excepting  that  it  alleges  that  the  plaintiff  was  directed  to  per- 
form said  service  near  the  time  for  starting  the  machinery  in 
motion,  and  that  the  defendant  knew,  or  by  ordinary  care  could 
have  known,  of  the  nearness  of  the  time  for  starting  said  machin- 
ery, and  that  it  would  start  while  plaintiff  was  so  engaged,  and 
of  his  dangerous  situation. 

The  fourth  paragraph  differs  from  the  first  only  in  alleging  in 
addition  to  the  facts  contained  in  the  first,  ''  that  the  place  fur- 
nished the  plaintiff  to  work  in  was  not  a  safe  place,  but  was 
extremely  dangerous  in  this,  that  death  or  great  bodily  harm 
was  sure  to  result  to  one  who  occupied  the  place  so  assigned  the 
plaintiff,  when  the  machinery  was  in  motion,  and  ''  that  plaintiff 
did  not  know  the  proximity  of  the  time  for  starting  said  machin- 
ery/'  This  paragraph,  however,  does  not  allege  negligence  in 
the  starting  of  the  machinery,  or  that  it  was  started  by  the 
defendant  or  his  servants. 

In  considering  the  sufficiency  of  this  complaint,  it  is  essential 
that  we  keep  in  view  the  theory  upon  which  it  proceeds ;  in  other 
words,  the  duty  of  the  master  for  the  violation  of  which  a  recov- 
ery is  claimed.  The  master  is  not  charged  with  supplying 
improper,  imperfect  or  unusual  machinery  for  the  purposes  in 
which  it  engaged  the  servants  operating  the  mill,  nor  is  it  alleged 
that  there  was  any  negligence  in  employing  or  retaining  in  the 
service  ignorant,  unskilled  or  habitually  negligent  servants,  nor 
15  it  an  element  of  the  cause  of  action,  that  the  master  failed  to 
adopt  proper  rules  for  the  government  of  its  servants,  nor  that 
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the  machinery  was  started  in  violation  of  such  rules  as  to  the  time 
or  manner  thereof. 

The  necessary  conclusion  is  that  the  injury  complained  of  was 
the  result  of  negligence  in  not  delaying  the  starting  of  the 
machinery  while  Peterson  was  in  the  elevator.  We  are  not  to 
presume  that  the  engineer  knew  of  Peterson's  situation  when  he 
started  the  machinery,  nor  can  we  presume  that  he  started  the 
machinery  at  an  unusual  time.  More  briefly  stated,  it  is  not  for 
us  to  presume  that  the  engineer  acted  wilfully  or  negligently. 

The  only  negligence  charged  is  that  of  Lawrence.  If  he  was 
a  fellow-servant  of  Peterson,  and  not  a  vice-principal,  all  of  the 
paragraphs  of  complaint  were  bad.  The  allegation  of  Lawrence's 
relation  to  the  master,  as  we  find  it  in  every  paragraph,  was 
that  one  Gus  Lawrence  was  defendant's  agent,  with  full  authority 
**  to  control  the  work  of,  and  to  employ  and  discharge  the 
plaintiff  from  his  employment,  as  well  as  other  servants  of  said 
defendant." 

Whether  Lawrence  was  a  vice-principal  in  performing  the 
service  in  which  his  negligence  caused  the  appellee's  injury,  must 
be  determined  from  this  allegation,  in  the  light  of  the  authorities. 
But  for  this  allegation  it  clearly  appears  that  the  appellee  and 
Lawrence  were  serving  the  same  common  master,  and  were 
engaged  in  the  same  common  pursuit,  in  accomplishing  the  same 
common  object,  and  were,  therefore,  fellow-servants. 

The  questions  of  rank  and  of  power  to  employ  and  discharge 
servants  are  not  controlling  in  the  consideration  of  the  relation 
of  Lawrence  to  the  appellant.  Justice  v.  Penn.  Co.,  130  Ind. 
321.  As  there  said,  in  effect,  the  controlling  consideration  is 
whether  the  act  or  omission  is  one  arising  from  a  duty  owing  by 
the  master  to  the  servant,  the  discharge  of  which  duty  is  entrusted 
by  the  master  to  the  negligent  servant. 

In  Brazil  &  Chicago  Coal  Co.  v,  Cain,  98  Ind.  282,  the  com- 
plaint alleged  that  Hopkins  was  the  master's  "  bank-boss,  and, 
as  such,  had  charge  of  its  coal  mine  and  control  of  the  men 
working  therein,  and  it  was  his  duty  to  look  after,  care  for,  and 
superintend  said  mine  and  the  entire  workings  therein,  and  to 
secure  and  keep  the  rooms,  entrances  and  openings  of  such  mine 
in  a  safe  condition."  This  was  held  insufficient  to  charge  the 
master  with  the  negligence  of  Hopkins  as  a  vice-principal.     This  | 

case  has  been  followed  with  approval  in  numerous  cases,  includ- 
ing Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  14  Am,  Ncg.  Cas. 
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422^  ante;  Pittsburgh,  etc.,  R'y  Co.  v,  Adams,  105  Ind.  151 ; 
Lake  Shore,  etc.,  R'y  Co.  v.  Stupak,  108  Ind.  i;  Indiana,  etc., 
R*y  Co,  V.  Dailey,  no  Ind.  75;  Cincinnati,  etc.,  R.  Co.  v. 
McMuUin,  117  Ind.  439  (i). 

The  most  that  can  be  claimed  for  the  allegations  of  the  com- 
plaint before  us,  upon  the  question  under  immediate  considera- 
tion, is  that  Lawrence  was  the  master's  foreman  as  to  the  labors 
of  Peterson  and  others  of  the  master's  employees. 

That  a  foreman  may  be,  and  that  he  is,  ordinarily  but  a  fellow- 
servant  is  very  fully  discussed  in  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181,  14  Am.  Neg.  Cas.  422,  antey  where  many  of  the  cases 
on  the  subject  are  reviewed.  In  that  case  the  distinction  is 
clearly  made  between  cases  where  the  service  of  the  foreman  or 
other  employee  of  superior  rank  involves  the  perfbrmance  of 
some  duty  owing  by  the  master  to  his  servants,  as  in  the  sup- 
plying of  proper  machinery  or  safe  places  to  work  and  those 
cases  where  the  duty  violated  is  one,  not  of  the  master,  but  of 
one  servant  to  another  engaged  in  one  common  employment. 
There  some  of  the  cases  cited  by  the  appellee  in  this  case  arc 
reviewed  and  their  application  to  a  case  not  involving  a  duty  of 
the  master  is  denied.  So  it  may  be  said  of  all  other  cases  cited 
by  the  appellee  in  this  case.  They  involve  authority  from  the 
master  to  the  foreman  to  supply  proper  machinery  and  safe 
working  places,  duties  clearly  owing  by  the  master  and  which 
could  not  be  so  delegated  as  to  absolve  him  from  liability. 

In  cleaning  the  elevator,  the  appellee  and  Lawrence  were  dis- 
charging a  duty  owing  from  both  to  the  master,  and  they  were 
necessarily  fellow-servants.  The  negligence  of  Lawrence  in 
failing  to  prevent  the  starting  of  the  machinery  is  not  shown  to 
have  been  the  omission  of  a  duty  expressly  or  impliedly  dele- 
gated to  him  by  the  master 

In  every  case  the  position  of  vice-principal  must  be  determined 
by  ascertaining  whether  the  act  performed  or  duty  omitted  is 
one  the  doing  of  which  is  charged  upon  the  master  and  delegated 
to  the  servant.  In  other  words,  whether  the  servant  has  been 
put  in  the  place  of  the  master  as  to  the  particular  service  per- 
formed or  omitted.  If  he  has,  and  his  act  or  omission,  while  in 
that  particular  service,  involves  a  duty  owing  by  the  master  to 
the  servant,  the  master  is  liable  for  injury  resulting  from  such 

I.  See  the  cases  cited,  reported  with  the  Indiana  cases  in  this  volume, /<?//. 
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act  or  omission,  if  the  injured  servant  is  free  from  negligence  and 
has  not  assumed  the  hazard. 

In  Spencer  v.  Ohio,  etc.,  R'y  Co.,  130  Ind.  181,  Spencer  was 
directed,  by  one  under  whose  orders  he  was  required  to  work,  to 
clean  a  locomotive,  and  while  eng^ed  in  the  task,  under  the 
boiler,  the  engineer  started  the  locomotive  and  ran  upon  him. 
It  was  there  said:  "  If  there  was  negligence  on  the  part  of 'the 
employees  of  the  company,  either  in  ordering  him  to  clean  the 
engine,  or  of  the  engineer  in  starting  the  engine,  it  was  the  neg- 
ligence of  a  co-employee,  for  which  the  appellee  is  not  responsi- 
ble." Wilson  V.  Madison,  etc.,  R.  Co.,  18  Ind.  226;  Gormley  v, 
Ohio,  etc.,  R'y  Co.,  72  Ind.  31  (i);  Ewald  v.  Chicago,  etc.,  R'y 
Co.,  70  Wis.  420;  Pease  v,  Chicago,  etc.,  R'y  Co.;  61  Wis.  163; 
Bergstrom  v.  Staples,  82  Mich.  654. 

In  Pease  v.  Chicago,  etc.,  R'y  Co.,  61  Wis.  163,  is  quoted 
with  approval,  from  Heine  v.  Chicago,  etc.,  R'y  Co.,  58  Wis. 
528,  as  follows:  "  The  fact  that  the  negligent  employee  has  the 
power  to  direct  and  order  the  acts  and  movements  of  the  one 
injured  does  not  take  the  case  out  of  such  [fellow-servant]  rule." 

The  case  of  Bergstrom  v.  Staples,  82  Mich.  654,  makes  dis- 
tinction between  cases  where  injury  is  the  result  of  imperfect  or 
insufficient  machinery  rendering  the  place  of  service  dangerous, 
and  cases  where  the  service  is  hazardous  because  of  those  dangers 
which  are  necessarily  incident  to  use  of  proper  machinery,  and 
the  case  may  be  regarded  upon  the  construction  we  have  given 
the  complaint  before  us. 

The  case  of  Ell  v.  Northern  Pac.  R.  Co.,  12  L.  R.  A.  97  (i  N. 
I5«  3361  48  N.  W.  222),  is  a  very  instructive  case,  and  holds  the 
fellow-servant  rule  not  to  depend  upon  the  rank  of  the  negligent 
servant,  but  upon  the  fact  as  to  whether  the  duty  omitted  is  one 
owing  from  the  master  to  the  injured  servant,  and  one  the  dis- 
charge of  which  the  master  has  conferred  upon  the  negligent 
servant.  There  the  negligent  servant  was  in  control  of  the  men 
and  the  work,  with  authority  to  direct  and  supervise,  and  power 
to  employ  and  discharge.  The  negligence  was  in  failing  to  block 
a  long  pile  which  was  being  removed  from  a  car  upon  skids,  the 
foreman  having  knowledge  that,  to  omit  such  blocking,  one  end 
of  the  pile  would  slide  faster  than  the  other,  and,  in  doing  so^ 
fall  between  the  skids  where  the  injured  servant  was  working.  The 
foreman  was  held  to  be  a  fellow-servant  of  the  injured  employee. 

I.  The  Indiana  cases  cited  are  reported  in  this  volume,  post. 
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The  fellow-servant  rule  is  founded  in  wisdom,  and  any  depar- 
ture from  it  is  dangerous  to  the  prosperity  and  perpetuity  of  the 
enterprises  of  manufacturing,  mining,  railroading,  and  those 
industries  requiring  the  services  of  many  servants.  More  than 
this,  it  increases  the  dangers  to  such  servants  who  may  be  so 
employed.  When  the  master  has  supplied  a  safe  place  to  work, 
has  employed  skilful  and  diligent  servants,  and  has  furnished 
suitable  and  safe  appliances  with  which  to  perform  the  service,  it 
is  a  rare  instance  in  which  he  is  liable  for  injuries  to  his  servants. 
The  servants  owe  to  the  master  a  diligent  and  watchful  care  over 
his  business,  and  they  owe  to  each  other  a  vigilance  and  caution 
for  their  own  safety.  The  master  should  not  be  held  for  the 
consequences  of  their  unfaithfulness  to  him,  unless  he  continues 
them  with  knowledge  of  their  faithlessness.  The  master  should 
not  be  liable  for  their  neglect  of  the  duty  they  owe  to  each  other, 
for  that  is  by  no  fault  of  his.  The  rule  which  deprives  them  of 
compensation  for  injuries  sustained  from  the  neglect  each  of  the 
other,  inspires  that  care  and  diligence,  in  the  discharge  of  their 
duties,  both  to  the  master  and  to  themselves,  which  is  essential 
to  the  welfare  of  the  master  and  the  safety  of  each  other.  When 
the  rule  is  destroyed,  its  inducement  to  care  is  gone,  and  the 
master,  if  not  liable  for  the  fault  of  his  servants  as  between  them* 
selves,  has  servants  whose  duties  require  no  care  excepting  that 
each  shall  look  to  his  own  safety. 

Where  it  does  not  appear  that  the  master  has  violated  a  duty 
owing  to  his  servant,  there  is  not,  and  should  not,  be  any  lia* 
bility  by  the  master.  The  burden  must  rest  upon  the  injured 
servant  to  show,  by  his  complaint,  that  some  duty  of  the  master 
has  been  violated.  If  that  duty  is  one  the  discharge  of  which 
has  been  delegated  to  another,  not  only  the  duty  but  the  dele- 
gation of  it,  as  well  as  its  violation,  must  be  shown. 

The  complaint  before  us  fails  to  plead  facts  taking  the  case  out 
of  the  general  rule.  Nothing  is  alleged  from  which  we  can  infer 
a  breach  of  duty  by  the  master  or  by  one  standing,  by  authority* 
in  the  place  of  the  master,  in  the  performance  of  any  duty  owing 
by  the  master. 

We  conclude,  therefore,  that  the  allegations  of  the  complaint 
are  not  sufficient  to  establish  the  relation  of  vice-principal  by 
Lawrence,  the  alleged  negligent  servant. 

The  judgment  of  the  Circuit  Court  is  reversed.  Petition  for 
rehearing  overruled. 
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BLACKSMITH  MAKING  REPAIRS  ON  PUMP  IN  MINE 
SHAFT  INJURED  BY  FALLING  DOWN  UNPROTECTED 
SHAFT  -LIABILITY  OF  MINE  OWNER  — STATUTE. —Iq 
THE  BRAZIL  BLOCK  COAL  COMPANY  V.  HOODLET,  129  Ind. 
327  {May  Term^  iSgi)^  blacksmith  in  defendant's  employ  ordered 
to  make  repairs  on  a  pump  in  the  shaft  of  defendant's  coal  mine, 
injured  by  slipping  and  falling  into  the  mouth  of  the  shaft  and  to 
the  bottom  thereof,  a  distance  of  nearly  one  hundred  feet,  the  top 
of  the  shaft  not  being  protected  by  gates  as  required  by  law,  judg- 
ment for  plaintiff  in  the  Clay  Circuit  Court  was  affirmed.  The 
Supreme  Court  (per  McBride,  J.)  discussed,  at  some  length,  the 
rule  as  to  assumption  of  risks  by  employees,  and  cited  numerous 
authorities  thereon,  the  principal  points  being  as  follows: 

"  The  law  is  well  settled  that  a  servant  assumes  all  the  ordinary 
and  usual  risks  of  the  business  upon  which  he  enters,  so  far  as  these 
risks  are  known  to  him,  or  could  be  readily  discernible  by  a  person 
of  his  age  and  capacity,  in  the  exercise  of  reasonable  care.  This  is 
true,  even  though  the  duties  of  the  service  may  be  from  their  nature 
necessarily  hazardous." 

*'  It  is  also  settled  law  that,  notwithstanding  the  continuing  duty 
resting  upon  the  master  to  provide  for  his  employees  suitable  and 
safe  places  and  appV.ances  for  their  work,  the  employee  who  volun- 
tarily continues  in  the  master*s  service  after  notice  of  defects  in 
tools,  machinery,  or  other  appliances  which  augment  the  danger  of 
his  service,  thereby  assumes  the  risk  as  increased  by  the  defect, 
unless  the  master  expressly  or  impliedly  promises  to  remedy  the 
defect.  Indianapolis,  etc.,  R'y  Co.  v.  Watson,  114  Ind.  20,  and 
authorities  there  cited  "  (i). 

*'  When  a  servant  enters  upon  an  employment  which  he  knows  is 
hazardous,  either  by  reason  of  the  nature  of  the  employment,  or 
because  of  defective  or  otherwise  dangerous  appliances,  he  may  well 
be  said  to  assume  this  risk.  Knowing  when  he  solicits  and  accepts 
the  employment  that  if  it  is  given  him  he  must  use  defective  tools, 
he  contracts  to  take  that  as  one  of  the  risks  of  the  service.  Whether 
anything  is  said  of  the  dangerous  character  of  the  employment,  or 
of  the  defective  and  dangerous  appliances  or  not,  if  the  dangers  and 
defects  are  of  such  character  that  they  are  equally  known  to  or  open 
to  the  observation  of  both  employer  and  employee,  it  can  well  and 
justly  be  said  they  stand  on  a  common  footing.  Acceptance  of  the 
employment  ts  an  acceptance  of  the  attendant  risk.  > 

"  The  risks  thus  impliedly  assumed  by  the  employee  are  the  osna!  • 

risks  fairly  incident  to  his  service,  whether  that  service  is  rendered  [ 

I.  Reported  with  the  Indiana  cases  in  this  volume,  posU 
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specially  hazardous  by  the  use  of  defective  appliances  or  not.  He 
does  not  necessarily  assume  all  the  risks  incident  to  the  business 
carried  on  by  the  employer,  but  only  such  as  are  connected  with, 
and  incidental  to,  his  employment.  There  may  be  many  risks  con- 
nected  with  or  growing  out  of  the  business  carried  on  by  the 
employer  which  the  employee  cannot  be  said  to  assume.  The 
appellee  was  employed  as  a  blacksmith.  His  duties,  as  stated  in 
the  complaint,  were  to  "  shoe  the  mules  and  horses  connected  with 
the  mining  business  of  said  company,  to  sharpen  coal-picks  and 
other  tools  of  the  miners,  as  well  as  other  work,  when  required  by 
said  defendant."  His  employment  being  as  a  blacksmith,  the  other 
work  referred  to,  but  not  enumerated,  will  be  presumed  to  have 
been  other  work  as  a  blacksmith.  All  of  the  usual  hazards  incident 
to  such  employment  were  assumed  by  him  when  be  entered  the 
service.  If,  by  reason  of  defective  tools,  or  other  appliance  used 
in  his  said  employmept,  the  hazard  was  increased,  he,  by  voluntarily 
remaining  in  the  service  without  sufficient  excuse,  would  assume 
the  increased  risk.  He  did  not,  however,  impliedly  assume  risks 
not  connected  with  his  work. 

*•  For  instance,  if,  by  reason  of  the  master's  negligence  or  failure 
to  furnish  proper  appliances  to  be  used  by  the  miners  in  dislodging 
the  coal  in  the  mines,  additional  hazard  attached  to  that  part  of  the 
business  as  carried  on,  it  could  not  be  said  that  the  blacksmith 
mpliedly  assumed  such  additional  hazard,  any  more  than  it  could 
be  said  that  the  miner,  whose  duty  required  him  to  delve,  with  pick 
and  drill,  in  the  mine,  impliedly  assumes  any  additional  hazard  caused 
by  defective  appliances  around  the  blacksmith's  forge.  This  is 
true,  notwithstanding  the  fact  that  the  miner's  duty,  or  his  master's 
command,  may  occasionally  require  him  to  visit  the  blacksmith's 
shop,  and  the  blacksmith's  duty  or  the  master's  command  may 
occasionally  call  him  into  the  mines."     ♦    •    * 

"  In  this  case  the  appellee  was  ordered  to  go  to  a  certain  place, 
and  do  certain  work.  To  reach  the  place  where  the  work  was  to  be 
done  it  was  necessary  to  use  the  unprotected  shaft.  The  fact  of  its 
unprotected  condition  was  equally  open  to  the  observation  of  both. 
The  appellee  obeyed  the  order,  and,  while  returning  and  walking 
past  the  mouth  of  the  open  shaft,  was  injured  because  the  shaft  was 
not  protected.  In  our  opinion  the  risk  arising  from  the  neglect  of 
the  appellant  to  provide  gates  for  the  mouth  of  the  shaft  was  not 
one  of  the  risks  assumed  by  the  appellee  when  he  entered  the  ser- 
vice, and  we  cannot  say,  from  the  averments  of  the  complaint,  that 
he  was  necessarily  negligent  in  obeying  the  order.  When  a  master 
orders  a  servant  to  do  something  which  involves  encountering  a 
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risk  not  contemplated  in  his  employment,  although  the  risk  is  equally 
open  to  the  observation  of  both,  it  does  not  necessarily  follow  that 
the  servant  either  assumes  the  increased   risk,  or  is  negligent  in 
obeying  the  order.     If  the  apparent  danger  is  such  that  a  man  of 
ordinary  prudence  would  not  take  the  risk,  the  servant  acts  at  his 
peril.     But  unless  the  apparent  danger  is  such  as  to  deter  a  man  of 
ordinary  prudence  from  encountering  it,  the  servant  will  not  be 
compelled  to  abandon  the  service,  or  assume  all  additional  risk,  but 
may  obey  the  order,  using  care  in  proportion  to  the  risk  apparently 
assumed,  and  if  he  is  injured  the  master  must  respond  in  damages. 
"  It  being  the  duty  of  the  master  to  use  ordinary  care  to  provide 
for  his  employees  a  safe  place  to  work,  with  safe  tools  and  appli- 
ances for  such  work,  the  servant  may,  in  such  a  case,  assume  that 
the  master  is  mindful  of  that  duty;  that  he  has  superior  knowledge 
of  the  facts,  and  will  not  wantonly  expose  him  to  unnecessary  peril. 
There  are  acts  which  are  negligent /^r^^,  but  we  cannot  say  that 
walking  past  the  mouth  of  an  open  shaft  is  bne  of  them.     In  our 
opinion  the  complaint  states  a  good  cause  of  action."    «    •    • 

EMPLOYEE  INJURED  BY  DESCENDING  CAGE  IN  COAL 
MINE  —  DANGEROUS  PLACE  —  ST ATUT'ORY  LIABILITY 
—  NEGLIGENCE  OF  FELLOW-SERVANT.  —  In  RUSH  V. 
THE  COAL  BLUFF  MINING  COMPANY,  131  Ind.  135  {ApHl, 
i8g2)^  employee  injured  while  working  in  defendant's  coal  mtne, 
judgment  for  defendant  in  the  Vigo  Circuit  Court  was  affirmed. 
The  facts  of  the  case  are  stated  in  the  opinion  by  Olds^  J.,  as 
follows: 

**  We  do  not  think  it  can  reasonably  be  inferred  from  the  evidence 
introduced  that  the  appellee  was  guilty  of  any  negligence  which 
caused  the  injury  to  the  appellant.  There  was  a  shaft,  or  passage, 
leading  from  the  surface,  a  distance  of  some  one  hundred  and  twelve 
feet  below,  and  into  the  mine,  Constituting  the  way  of  ingress  and 
egress  to  and  from  it,  and  through  which  the  men  were  lowered  to 
the  mine  in  the  morning,  and  lifted  from  the  same  in  the  evening, 
and  through  which  the  coal  was  elevated  to  the  surface.  This  was 
operated  by  two  cages,  as  they  are  termed,  elevated  and  lowered  by 
steam  power,  one  being  at  the  top  when  the  other  is  at  the  bottom, 
passing  each  other  midway  as  the  one  is  lowered  and  the  other  is 
hoisted.  They  were  used  to  lower  the  men  to  the  mine,  and  to. 
raise  them  from  the  same,  as  well  as  to  elevate  the  coal  from  the 
mine  to  the  surface.  The  coal,  at  the  time  of  the  injury,  was  being 
mined  some  distance  from  the  bottom  of  the  shaft,  and  there  were 
entries  leading  in  a  north  and  south  direction  from  the  bottom  of 
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the  shaft  some  distance  to  the  various  points  where  the  men  were 
at  work  in  the  mining  of  the  coal.  There  was  a  passageway  in  the 
mine,  around  the  shaft,  starting  in  about  thirty  feet  upon  the  one 
i^ide  and  coming  out  about  the  same  distance  on  the  other,  where 
the  workmen  could  pass  from  one  side  of  the  mine  to  the  other 
around  the  shaft  in  safety.  At  the  bottom  of  the  shaft  there  was 
a  division  rail,  or  post,  extending  upward  on  each  side,  in  the  center 
of  the  shaft,  at  the  sides,  separating  the  two  cages  as  they  passed 
up  and  down,  and  the  bottom  of  the  shaft  on  which  the  cages  rested 
when  down  was  about  two  feet  lower  than  the  bottom  of  the  mine, 
so  that  when  the  cages  were  being  operated,  and  were  on  their  pas- 
sage from  top  to  bottom,  and  vice  versa^  there  was  the  division  part 
and  depression  to  designate  the  point  where  the  shaft  was  located. 
The  appellant  was  a  brick  mason  by  trade,  and  had  never  worked 
in  or  been  in  a  mine  until  employed  by  the  appellee.  He  went  into 
the  mine  on  Saturday,  and  was  shown  to  his  work,  and  worked 
during  the  day,  and  came  out  in  the  evening.  The  point  where  he 
worked  was  some  distance  from  the  shaft.  There  were  no  lights 
in  the  mine,  except  those  used  by  the  miners  on  their  caps,  and 
such  light  as  shone  through  the  shaft.  On  light  days  there  was 
some  light  cast  through  the  shaft  to  the  bottom,  giving  some 
light  in  the  immediate  locality  of  the  shaft.  On  Saturday  appellant 
was  shown  his  place  to  work,  a  boss  came  to  him  two  or  three  times 
during  the  day,  and  on  one  occasion  inquired  as  to  his  name,  and 
took  it  down,  and  directed  him  to  heed  no  person  but  him.  On  Mon- 
day morning  the  appellant  returned  to  his  work.  He  was  lowered 
to  the  mine  through  the  shaft,  as  he  had  been  on  Saturday.  His 
tx>ss  was  not  at  the  surface  when  he  went  there,  and  but  two  or 
three  others  went  into  the  mine  at  the  time  he  did.  When  he 
reached  the  mine  his  boss  was  not  there;  he  made  inquiry  for  him, 
and  not  finding  him,  according  to  his  own  testimony,  he  thought  he 
could  find  his  place  to  work  without  a  guide,  and  undertook  to  do 
so  on  his  own  responsibility.  After  going  some  distance,  which  he 
estimates  as  near  a  fourth  of  a  mile,  and  meeting  several  persons, 
and  inquiring  for  his  boss,  he  was  informed  that  he  was  astray,  and 
that  his  boss  worked  on  the  other  side  of  the  mine.  He  then  made 
his  way  back  to  the  shaft.  On  his  way  to  the  opposite  side  of  the 
mine,  when  he  reached  the  shaft,  there  were  several  persons  stand- 
ing by  it,  probably  upon  the  opposite  side,  with  lighted  lamps  upon 
their  caps;  his  lamp  was  also  lighted.  He  testified  that  he  knew 
the  shaft  was  there,  and  undertook  to  walk  directly  across  it,  and 
when  under  one  of  the  cages,  as  it  was  being  lowered,  it  came  down 
upon  him,  injuring  him  very  seriously.     He  must  have  stepped  down 
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into  the  bottom  of  the  shaft,  which  the  evidence  shows  to  be  some 
two  feet  below  the  bottom  of  the  passageway,  or  mine,  though  he 
testifies  that  he  had  no  knowledge  of  stepping  down  into  it.  The 
appellant  had  been  let  down  into  the  mine,  through  the  shaft,  on 
Saturday  morning,  and  lifted  from  the  same  in  the  evening,  and 
again  let  down  oa  Monday  morning  but  a  short  time  previous  to 
the  injury.  There  were  no  lights  in  the  mine,  except  lighted  lamps 
on  the  caps  of  the  miners.  Instead  of  waiting  and  being  shown  to- 
his  work  in  the  mine,  he  says  he  thought  he  could  find  the  place, 
and  undertook,  of  his  own  volition,  to  do  so.  The  miners  were  only 
accustomed  to  return  to  the  shaft  in  the  evening,  when  they  ceased 
work,  to  be  lifted  to  the  surface.  The  appellant,  failing  to  find  his 
place  to  work,  returned  to  the  shaft.  He  knew  when  he  reached  it, 
and  carelessly  walked  in  under  the  cage  as  it  was  being  lowered. 
He  must  have  known  the  use  made  of  the  shaft  and  the  cages,  the 
manner  in  which  the  cages  were  hoisted  and  lowered.  Knowing  he 
was  at  the  shaft,  as  he  says,  he  was  required,  if  he  attempted  to 
cross  the  shaft  at  all,  to  observe  the  cages,  and  do  so  when  he  could 
avoid  danger,  to  use  care  proportionate  to  the  known  danger;  but 
he  gave  no  heed  to  the  situation,  and  undertook  to  cross,  and 
received  the  injury. 

"  Section  5467,  R.  S.,  1881,  provides  that  the  owners  of  coal 
mines  shall  cause  to  be  cut  in  the  side  of  every  hoisting  shaft,  at 
the  bottom  thereof,  a  traveling-way  sufficiently  high  and  wide  to 
enable  persons  to  pass  the  shaft  in  going  from  one  side  to  the  other, 
without  passing  over  or  under  the  cage,  or  other  hoisting  apparatus. 
There  was  such  a  traveling-way  around  this  shaft.     The  law  requir- 
ing such  a  way  to  be  made  for  the  benefit  of  the  men  who  work  in 
the  mine,  there  would  be  some  reason  in  holding  that  the  appellant 
knew  that  such  a  way  was-  required  by  law,  and  that  it  was  his  duty, 
if  he  desired  to  cross  from  one  side  of  the  mine  to  the  other,  to 
seek  such   traveling-way,  and   pass   through   it;    and   that  if  he 
attempted  to  cross  over  or  under  the  cage  he  did  so  at  his  peril, 
though  it  is  not  necessary  to  go  to  the  extent  of  holding  this  to  be 
the  law  in  this  case,  for  even  if  the  appellant  had  the  right  to  cross 
under  the  cage,  he  was  bound  to  use  due  caution  and  care  propor- 
tionate to  the  danger  in  attempting  to  do  so,  which  he  did  not;  but  ! 
on  the  contrary,  knowing  he  was  at  the  shaft,  he  carelessly  and  ! 
negligently  attempted  to  cross  under  the  cage  without  giving  any               | 
heed  whatever  to  the  situation  or  danger.     City  of  Richmond  v.               \ 
Mulholland,  116  Ind.  173,  and  authorities  there  cited.  i 

**  There  is  some  evidence  to  show  that  the  cagers  who  worked  at  '. 

the  bottom  of  the  shaft  loading  the  coal  to  be  lifted  could  call  to  j 
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persons  attempting  to  cross,  and  warn  them  of  their  danger,  and 
upon  some  occasions  they  did  so;  but  if  this  be  true,  and  the  cager& 
neglected  to  warn  the  appellant,  it  will  not  create  a  liability  on  the 
part  of  the  appellee.  The  law  does  not  contemplate  that  employees 
working  in  a  mine  should  cross  over  or  under  the  cage.  It  has 
made  provision  for  a  passageway  around  the  shaft,  where  they  may 
pass  in  safety.  The  cagers  are  not  placed  there  as  watchers  to 
warn  passers-by  of  their  danger,  as  watchmen  are  placed  at  railroad 
crossings.  They  are  placed  there  to  perform  other  labor,  the  load- 
ing and  unloading  the  cages  as  they  are' lifted  up  and  down.  There 
is  no  evidence  that  they  even  saw  the  appellant  approaching;  and 
even  if  they  neglected  a  duty,  it  was  but  the  negligence  of  a  fellow* 
servant,  for  which  the  appellee  would  not  be  liable.*  Brazil,  etc., 
Co.  V.  Cain,  98  Ind.  282.  There  is  no  error  in  the  record.  Judg- 
ment affirmed  with  costs." 

Notes  of  eases  arising  oat  of  accidents  In  coal  mines. 

Employee  injured  by  fall  of  roof  in  coal  mine  —  Dangerous  condition  —  Owners 
liable. 

In  Rogers  bt  al.  v,  Lbydbn,  127  Ind.  50  (November  Term,  1890),  employee^ 
in  coal  mine,  injared  by  the  fall  of  an  overhanging  part  of  the  roof  of  the  mine, 
the  unsafe  condition  of  the  mine  being  known  to  the  owners,  judgment  for 
plaintiff  in  the  Gibson  Circuit  Court  was  affirmed.  The  court  reviewed  the 
numerous  Indiana  authorities  relating  to  the  duties  of  master  and  servant. 

Employee  passing  through  passageway  struck  by  falling  slate  from  roof —  Owners 
liable, 

Parke  County  Coal  Co.  v,  Barth,  5  Ind.  App.  159  (May  Term,  1892);  coal 
miner  injured  by  the  falling  upon  him  of  a  large  piece  of  slate  from  the  roof  of 
the  passageway  through  which  he  was  passing;  duty  of  employer  to  furnish 
safe  place  to  work;  judgment  for  plaintiff  in  the  Parke  Circuit  Court  affirmed; 
petition  for  rehearing  overruled. 

Employee  driving  coal  car  in  mine  injured  by  falling  slate  —  Owners  liable, 

Hancock  et  al.  v.  Kebne,  5  Ind.  App.  408  (May  Term,  1892);  employee* 
while  driving  a  coal  car  through  passageway  in  defendant's  coal  mine,  injured 
by  the  falling  of  a  large  piece  of  stone  or  slate;  judgment  for  plaintiff  in  the 
Sullivan  Circuit  Court  affirmed;  injuries,  right  hand  crushed  and  right  ankle 
bruised,  etc. 

Employee  injured  by  cave-in  of  roof  of  mine, 

HocHSTBTTLBR  V.  MosiBR  CoAL  &  MINING  Co.,  8  Ind.  App.  442  (November 
Term,  1893);  coal  miner  injured  by  caving  in  of  roof  of  mine  or  shaft;  judg- 
ment  for  defendant  on  demurrer  reversed,  the  complaint  sufficiently  showing 
plaintiff's  freedom  from  contributory  negligence. 

Fall  of  slate  from  roof  of  passageway  in  mine  —  Defective  pleading, 

Linton  Coal  &  Mining  Co.  v.  Persons,  it  Ind.  App.  264  (November  Term, 
1894);  miner  injured  by  fall  of  slate  from  roof  of  passageway  in  coal  mine; 
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judgment  for  plaintiff  in  the  Greene  Circuit  Court  for  $2,000  reversed;  defective 
pleading;  erroneous  instructions  on  damages,  etc. 

Employee  killed  by  fall  of  roof  of  mine  —  Defective  pleading. 

New  Kentucky  Coal  Co.  v.  Albani,  Adm'x,  13  Ind.  App.  497  (November 
Term,  1894);  employee  fatally  injured  by  fall  of  roof  of  coal  mine;  failure  of 
complaint  to  allege  defendant's  knowledge  of  dangerous  condition  or  deceased's 
want  of  such  knowledge;  judgment  for  plaintiff  in  the  Vermillion  Circuit 
Court  reversed, 

FeUUnf^  rock  from  roof  of  mine  ~^  Employee  injured —  Owners  liable. 

Island  Coal  Company  v.  Risher,  13  Ind.  App.  98 (May  Term,  1895);  employee, 
working  in  coal  mine,  injured  by  falling  rock  or  debris  from  roof  of  said  mine; 
ordered  by  mine  boss  to  go  into  room  and  assist  in  clearing  up  debris;  employee's 
]ack  of  knowledge  of  danger;  judgment  for  plaintiff  in  the  Sa  Hi  van  Circuit 
Court  affirmed;  rehearing  denied. 

Employee  blasting  coal  in  mine  struck  by  coal,  etc.  —  Erroneous  instruction, 

SiTMiciT  Coal  Co.  v.  Shaw,  16  Ind.  App.  9  (May  Term,  1896);  employee  in 
coal  mine,  blasting  coal,  struck  by  large  lumps  of  coal  and  timber  and  arm, 
face  and  ribs  injured;  dangerous  condition  of  a  "  rib  "  of  coal  on  which  plain- 
tiff  was  working  and  of  which  he  was  without  knowledge;  judgment  for  plaintiff 
in  the  Greene  Circuit  Court  reversed  for  erroneous  instruction  as  to  contributocy 
negligence,  etc. 

MINOR  EMPLOVEE  KILLED  BY  FALL  OF  SLATE  FROM 
ROOF  OF  MINE  —  FELLOW-SERVANT  —  CONTRIBUTORY 
NEGLIGENCE.  —  In  BRAZIL  &  CHICAGO  COAL  CO.  V,  CAIN, 
98  Ind.  282  (May  Term^  1884)^  minor  employee,  nineteen  years  of 
age,  driving  mule  in  defendant's  coal  mine,  fatally  injured  by  fall 
of  slate  from  roof  of  entry  or  passageway  through  which  he  was 
passing,  judgment  for  plaintiff  for  $1,000  in  the  Clay  Circuit  Court 
was  reversed^  and  petition  for  rehearing  overruled,  the  injury  bein^ 
caused  by  the  negligence  of  a  fellow-servant,  and  the  employee 
having  assumed  the  risks  of  danger,  the  master  was  not  liable.  The 
court  (per  Howk,  J.)  said: 

"An  employee  in  the  service  of  a  mining  company  assumes  the 
risks  and  dangers  incident  to  the  business  in  which  he  is  engaged ; 
and  the  fact  that  he  is  a  minor,  if  he  be  of  age  sufficient  and  is 
competent  for  the  service  in  which  he  is  employed,  does  not  afifect 
the  duty  or  liability  of  the  corporation  in  this  regard,  as  the  risks 
are  an  element  of  the  employment,  and  the  employee  cannot  claim, 
on  account  of  infancy,  to  be  relieved  from  the  consequences  of  such 
risks.  In  the  case  at  bar  the  appellee  does  not  claim  in  her  com- 
plaint that  her  son  did  not  have,  notwithstanding  his  alleged  non* 
age  or  minority,  full  knowledge  of  all  the  hazards  of  his  employment 
On  the  contrary,  it  appeared  from  the  complaint  that  appellee's  son 
was  nineteen  years  of  age  at  the  time  of  his  injury  and  death,  and 
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for  some  time  previous  had  been  an  employee  of  the  appellant  in 
mining  coal.  It  must  be  assumed,  therefore,  in  the  absence  of  any 
showing  to  the  contrary,  that  he  voluntarily  engaged  in  driving 
the  coal  cars  through  the  avenues  of  the  mine,  with  full  knowledge 
of  the  dangers  of  the  business.  In  such  cases  neither  the  employee 
nor  his  mother,  the  appellee,  could  legally  claim  that  on  account  of 
his  infancy  the  appellant  should  be  held  liable  for  his  injury  and 
death  caused,  as  alleged,  by  the  negligence  of  his  fellow-servant. 
Although  the  appellee's  son  was  a  minor,  under  the  age  of  twenty- 
one  years,  at  the  time  he  entered  into  the  appellant's  service,  and 
at  the  time  of  his  injury  and  death,  yet  it  appeared  that  he  was  of 
sufficient  age  and  experience  to  understand  fully  the  hazard  and 
dangers  of  the  service,  and  therefore  it  must  be  held  that  by  engag- 
ing in  such  service,  notwithstanding  his  minority,  he  took  upon 
himself  the  natural  and  ordinary  risks  incident  to  the  business  in 
which  he  engaged,  among  which  was  the  negligence  of  his  fellow- 
servants,  whether  of  high  or  low  degree,  in  the  same  common  enter- 
prise. Gartland  v.  Toledo,  etc.,  R'y  Co.,  67  111.  498,  14  Am.  Neg. 
Cas.  378,  ante;  De  Graff  v.  New  York,  etc.,  R.  R.  Co.,  76  N.  Y.  125; 
Houston,  etc.,  R.  Co.  v.  Miller,  51  Tex.  270;  King  z;.  Boston,  etc., 
R.  Co.,  pCush.  112."    *    ♦    ♦ 

MINOR  EMPLOYEE  INJURED  BY  FALLING  MATERIAL 
FROM  ROOF  OF  COAL  MINE  — PARENT  AND  CHILD  — 
INSUFFICIENCY  OF  COMPLAINT.  —  In  BRAZIL  BLOCK 
GOAL  COMPANY  V.  YOUNG,  143  Ind.  520  {Niwember  Term, 
i8gs)y  action  by  a  father  for  injuries  sustained  by  his  son,  sixteen 
years  of  age,  by  reason  of  the  falling  upon  him  of  rock  and  slate 
from  the  roof  of  defendant's  coal  mine  in  which  he  was  working, 
judgment  for  plaintiff  in  the  Clay  Circuit  Court  was  reversed  for 
insufficiency  of  the  complaint.  It  was  held  that  "  in  order  to  show 
the  defendant  guilty  of  an  actionable  tort,  the  complaint  should 
have  averred  one  of  these  things:  i.  That  the  child  was  too  young 
to  be  put  to  the  service  he  was  required  to  perform;  or,  2,  that 
neither  he  nor  the  plaintiff  had  notice  or  knowledge  of  the  aug- 
mented danger  caused  by  the  master's  neglect;  or,  3,  that  the 
master,  knowing  the  age  and  inexperience  of  the  child,  neglected  to 
give  him  the  necessary  warning  and  instruction."  The  complaint 
was  deficient  in  these  respects. 

See  also  what  appears  to  be  a  former  decision  in  the  Young  case, 

namely,   Brazil  Block  Coal  Company  v.  Young,  117   Ind.   520 

{November  Term^  1888)^  minor  employee,  sixteen  years  old,  a  driver 

in  defendant's  coal  mine,  injured  by  fall  of  slate,  etc.,  from  roof  of 
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mine  where  judgment  for  plaintiff,  father  of  injured  employee,  was 
reversed^  the  complaint  being  insufficient  to  show  cause  of  action. 

Minor  employee  injured  while  coupling  coal  cars  in  mine. 

In  Brazil  Block  Coal  Company  v,  Gaffney,  119  Ind.  455  (May 
Term,  i88g)^  minor  employee,  ten  years  of  age,  ordered  by  person 
in  control  to  leave  regular  work  and  assist  in  switching  and  coupling 
coal  cars,  injured  by  his  left  hand  being  caught  and  crushed  between 
cars,  it  was  held  that  the  defendant  company  was  liable,  and  judg- 
ment for  plaintiff  in  the  Clay  Circuit  Court  was  affirmed.  The  court 
fully  discussed  the  duty  and  liability  of  the  master  as  to  instructing 
and  warning  minor  employees  engaged  in  hazardous  service. 

Liability  of  master  for  tort  of  servant  resaltiiig  In  ii^ury  to  tbird 
persons. 

Person  not  employee  assaulted  by  gatekeeper  at  fair '•^  Master  and  servant--' 
Respondeat  superior  ^  Pleading  and  practice. 

In  The  Oakland  City  Agricultural  ft  Industrial  Society  v.  Bingham,  4 
Ind.  App.  545  (November  Term,  1891),  plaintiff  assaaUed  by  defendant's  gate- 
keeper at  a  fair  which  was  being  held  by  the  defendant  society,  judgment  for 
plaintiff  for  ^275  in  the  Gibson  Circuit  Court  was  reversed;  held  that  the  relation 
of  master  and  servant  existed  between  defendant  and  its  gate-keeper  and  that 
the  doctrine  of  respondeat  superior  applied ;  but  to  the  second  paragraph  of  the 
complaint,  based  upon  the  theory  that  defendant  was  bound  to  exercise  rea- 
sonable care  in  the  selection  of  a  gate-keeper  and  for  failure  to  do  so  was 
answerable  for  the  wrongs  of  that  functionary  whether  occurring  in  the  line  of 
his  employment  or  not,  it  was  held  error  to  overrule  demurrer  to  it. 

Person  not  employee  struck  hy  flying  object  —  Careless  act  of  employee  —  Master  Hahle, 

In  The  White  Sewing  Machine  Company  v,  Richter,  2  Ind.  App.  331  (May 
Term,  T891),  person,  not  an  employee,  injured  by  the  careless  act  of  one  of  defend- 
ant's employees  in  removing  a  machine  from  plaintiff's  house,  which  fell  and  a 
piece  of  iron  struck  her  in  the  eye,  judgment  for  plaintiff  in  the  Marion  Superior 
Court  was  affirmed^ 

Traveler  on  highway  injured  by  negligent  blasting  in  quarry  —  Liability  of  master 
for  tort  of  servant  — foint  tort  feasors. 

In  Wright  et  al.  v,  Compton,  53  Ind.  337  (November  Term,  1876),  action 
against  a  master  and  his  servant  for  damages  for  injuries  to  plaintiff  who, 
while  traveling  along  the  highway,  was  injured  by  large  quantities  of  stone 
which  were  hurled  against  him  owing  to  alleged  neglii^ent  blasting  in  defend- 
ant's stone  quarry,  judgment  for  plaintiff  in  the  Putnam  Circuit  Conn  was 
affirmed.  It  was  held  that  the  general  rule  is,  that  a  master  is  responsible  for 
injuries  to  others  resulting  from  the  carelessness  or  negligence  of  his  serraou. 
while  in  the  performance  of  his  master's  business;  that  the  servant  is  also  liable 
for  his  own  carelessness  and  negligence;  and  that  the  master  and  servant  may 
be  joined  in  the  same  action.  [See  Evansville,  etc.,  R.  Co.  v.  Baum,  26  Ind. 
70.]  In  such  case  it  was  also  held  in  estimating  damages  the  jury  might  con- 
sider suffering  and  anxiety  of  mind  caused  by  corporal  injuries,  and  that  such 
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matter  of  special  damages  need  not  be  specially  alleged.  [Citing  Taber  v, 
Hutson,  5  Ind.  322;  Cox  v,  Vanderkleed«  21  Ind.  164;  Fisher  v.  Hamilton,  49 
Ind.  341.] 

Collision  on  highway  —  Liability  of  bailor  of  team  for  negligent  driving  of  teamster. 

In  Crockett  v.  Calvert,  8  Ind.  127  (November  Term,  1856),  wliere  A  hired 
his  wagon,  team  and  teamster  to  B,  and  during  the  bailment  the  team  ran 
away  and  ran  against  C's  horse,  injuring  him  so  that  he  died,  it  was  held  that 
the  teamster  was  the  servant  of  the  bailor,  and  not  of  the  bailee,  and  that  the 
bailor,  owning,  furnishing  and  controlling  the  motive  power,  was  liable  for 
the  injury. 

LOUISVILLE,  NEW  ALBANY  &  CHICAGO  RAILWAY 
COMPANY  V.  SANDFORD,  Adm'X. 

Supreme  Couri^  Indiana^  November  Term^  1888, 

[Reported  in  117  Ind.  265.] 

BAGGAGE-MASTER  KILLED  BY  FALL  OF  RAILROAD  BRIDGE  -^ 
KNOWLEDGE  OF  DEFECT  —  PLEADING  DEFECTIVE.  —  A  complaint 
in  an  action  against  a  railroad  company  for  damages  for  the  death  of  an 
employee,  a  baggage  master  on  it»  train,  caused  by  the  fall  of  a  railroad 
bridge,  which  alleges  merely  that  the  railroad  company  permitted  the 
same  to  become  unsafe,  is  defective  in  its  omission  to  aver  that  the  employee 
was  ignorant  of  such  unsafe  condition  of  the  bridge. 

ASSUMPTION  OF  RISK.  —  An  employee  assumes  all  ordinary  risks  incident 
to  the  employment,  but  does  not  assume  extraordinary  risks  unless  he  has 
knowledge  thereof  and  continues  in  the  service,  in  which  latter  case  the 
increased  danger  becomes  an  incident  of  the  employment,  and  for  an 
injury  to  the  employee  arising  therefrom  the  master  is  not  liable. 

From  the  Floyd  Circuit  Court.  The  case  is  stated  in  the 
opinion.    Judgment  far  plaintiff  reversed, 

G.  W.  Easley,  G.  W.  Friedley,  C.  L.  Jewett,  H.  E.  Jew- 
ETT  and  G.  R.  Eldridge,  for  appellant. 

A.  Dowling,  for  appellee. 

Elliott,  Ch.  J.  —  The  appellee  alleges  in  her  complaint  that 
Charles  W.  Sandford,  her  intestate,  was  in  the  appellant's  ser- 
vice in  the  capacity  of  a  baggage-master ;  that,  on  the  line  of  the 
appellant's  railroad,  and  forming  part  of  its  road,  was  a  bridge 
across  a  stream;  that,  on  the  24th  day  of  December,  1883,  and 
for  a  long  time  prior  to  that  day,  the  appellant  had  negligently 
permitted  the  bridge  to  become  unsafe ;  that  the  piers  were  weak 
and  not  capable  of  resisting  the  force  of  floods  to  which  the 
stream  was  subject;  that,  on  the  24th  day  of  December,  18839 
while  the  plaintiff's  intestate  was  being  carried  over  the  road  as 
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baggage-master,  the  bridge  fell,  and  without  fault  on  his  part  he 
was  killed  (i) 

The  complaint  sufficiently  shows  that  the  plaintiff's  intestate 
was  not  guilty  of  contributory  negligence,  for  the  general  aver- 
ment that  he  was  without  fault  excludes  the  existence  of  con- 
tributory negligence.  Evansville,  etc.,  R.  R.  Co.  z/,  Crist,  ii6 
Ind.  446;  Ohio,  etc.,  R'y  Co.  v.  Walker,  113  Ind.  196;  Mitchell 
V.  Robinson,  80  Ind.  281,  14  Am.  Neg.  Cas.  452,  ante;  P.tts- 
burgh,  etc.,  R'y  Co.  v.  Wright,  80  Ind.  182. 

But  there  is  no  averment  that  the  intestate  was  ignorant  of  the 
unsafe  condition  of  the  bridge,  and  the  omission  of  this  aver- 
ment presents  the  only  difficult  question  arbing  on  the  demurrer 
to  the  complaint. 

The  general  rule  is  that  an  employer  must  use  reasonable  care, 
skill  and  diligence  to  provide  his  employees  with  a  safe  working 
place,  and  that  he  must  also  make  reasonably  safe  the  machinery 
and  appliances  which  the  nature  of  the  service  requires  his 
employees  to  use.  Indiana  Car  Co.  v.  Parker,  100  Ind.  i8r,  14 
Am.  Neg.  Cas.  422,  ante;  Baltimore,  etc.,  R.  R.  Co.  v.  Rowan, 
104  Ind.  188;  Krueger  t/.  Louisville,  etc.,  R*y  Co.,  iii  Ind.  51; 
Penn.  Co.  v.  Whitcomb,  11 1  Ind.  212;  Louisville,  etc.,  R'y  Co. 
V.  Wright,  IIS  I^d.  378;  Louisville,  etc.,  R*y  Co.  v.  Buck, 
116  Ind.  566. 

This  rule  requires  a  railroad  company  to  construct  and  main- 
tain the  bridges  which  carry  its  rails  across  brooks  and  rivers  in 
a  reasonably  safe  condition.  The  employees  enter  its  service 
under  an  implied  contract  that  this  duty  will  be  performed,  and, 
under  this  contract,  they  impliedly  assume  all  the  ordinary  perils 
of  the  service.  Employees  assume  all  the  ordinary  risks  incident 
to  the  employment,  but   they   assume   no   extraordinary   risks 

I.  See  also  the   following  railroad-  Ind.  440,  and  Umback  v.  Lake  Shore, 

bridge  accident  cases:  etc.,  R*y  Co.,  83  Ind.  191.     [Reported 

In  Louisville  &  Nashville  R.  Ri  Co.  in  this  volume  of  Am.  Neg.  Cas.,  post,} 
V,  Orr,  84  Ind.  50  (May  Term,  1882),        In  Bedford  Belt  R'y  Co.  v.  Brown, 

bridge  builder  in  defendant's  employ,  142  Ind.  659  (November  Term,  1895), 

injured  by  his  arm  being  caught  in  ma-  employee  engaged  in  building  a  rail- 

chinery   appliance,  caused   by  alleged  way   bridge   injured    by   falling  from 

defectiveappliance,  judgment  for  plain-  bridge  owing  to  alleged  defective  ap- 

tiffin  the  Superior  Court  of  Vanderburgh  pliance  used  in  construction  of  track, 

county  was  reversed^  lor  erroneous  in-  judgment  for  plaintiff  in  the  Lawrence 

struction  as  to  duty  of  master  in  respect  Circuit  Court  was  reversed;  contribu- 

to   machinery,   etc.      Following   Lake  tory  negligence;  assumption  of  risk. 
Shore,  etc.,  R*y  Co.  v,  McCormick,  74 
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caused  by  the  employer's  breach  of  duty,  unless  they  have 
knowledge  of  the  unusual  danger  caused  by  the  breach,  and 
voluntarily  continue  in  the  company's  employment.  If,  with 
this  knowledge,  they  do  continue,  then  the  increased  danger 
becomes  an  incident  of  the  service  which  they  assume,  and  for 
liability  from  which  the  master  is  exonerated.  Indianapolis,  etc., 
R'y  Co.  e.  Watson,  114  Ind.  20. 

The  knowledge  of  the  danger  adds  it  as  one  of  the  incidents 
of  the  employment  which  the  employee  assumes.  It  becomes  a 
danger  which  his  continuance  in  the  master's  service  makes  an 
incident  of  the  service,  and  when  it  takes  this  character  the  mas- 
ter is  no  longer  bound  to  answer  for  the  employee's  safety,  so 
far  as  it  is  imperiled  by  the  danger  voluntarily  and  knowingly 
assumed.  The  knowledge,  in  conjunction  with  the  continuance 
in  the  service,  operates  as  a  waiver  of  the  right  to  make  the 
master  responsible.  **  It  is,"  says  Mr.  Beach,  **  the  rule  applica- 
ble to  this  matter  that  if  the  servant,  when  the  defect  or  danger 
is  brought  to  his  knowledge  —  when  he  discovers  that  the 
machinery,  buildings,  premises,  tools,  or  any  other  instrumen- 
talities of  his  labor,  are  unsafe  or  unfit,  or  that  a  fellow-servant 
is  careless  or  incompetent  —  continues  in  the  employment,  with- 
out protest  or  complaint,  he  is  deemed  to  assume  the  risks  of 
such  danger,  and  to  waive  any  claim  upon  his  master  for  damages 
in  case  of  injury."     Beach  Cont.  Neg.,  §  140. 

This  puts  the  rule  exonerating  the  master  on  the  true  ground. 
He  is  exonerated  because  the  employee  himself  assumes  the 
danger,  as  increased,  and,  as  he  voluntarily  assumes  it,  the  mas- 
ter is  relieved.  The  parties  change  positions;  the  employee 
assumes  the  risk  that,  if  it  were  not  for  his  knowledge,  his 
employer  would  be  compelled  to  assume.  The  duty  which  the 
employer  is  under  is  materially  affected  by  the  element  of  knowl- 
edge, and  unless  a  duty  is  shown  of  course  there  can  be  no 
actionable  negligence,  since  a  duty  lies  at  the  foundation  of  every 
right  of  action  grounded  on  the  negligence  of  a  defendant.  It 
must  follow,  in  order  to  show  a  breach  of  duty  creating  a  cause 
of  action  for  its  breach,  that  it  is  necessary  to  aver  that  the 
employee  was  ignorant  of  the  default  of  the  employer  which 
increased  the  perils  of  the  service. 

The  plaintiff  in  such  a  case  is  the  actor,  and  must  show  a  com- 
plete  cause  of  action,  and.  to  do  this,  he  must  aver  facts  showing 
that  the  danger  which  augmented  the  risks  of  his  service  was  not 
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known  to  him.  In  at  least  two  cases  this  court  has  explicitly 
affirmed  this  doctrine.  Lake  Shore,  etc.,  R*y  Co.  v.  Stupak, 
io8  Ind.  I ;  Indiana,  etc.,  R*y  Co.  v.  Dailey,  no  Ind.  75  (i). 

From  these  decisions  we  should  not  depart,  unless  thoroughly 
satisfied  that  they  are  unsound  in  principle,  and  of  this  we  are 
far  from  being  convinced.  There  is  some  conflict  in  the  authori- 
ties as  to  the  principle  upon  which  rests  the  rule  exonerating  the 
employer  from  liability,  in  cases  where  the  employee  continues 
in  the  employer's  service  after  knowledge  that  his  peril  has  been 
increased,  but  the  weight  of  authority,  as  we  believe,  supports 
our  decisions.  All  the  authorities  agree  that  negligence  on  the 
part  of  the  employer  is  not  to  be  presumed,  and  that  it  rests  on 
the  plaintiff  to  aver  and  prove  every  fact  essential  to  the  existence 
of  actionable  negligence.  Riest  v.  City  of  Goshen,  42  Ind.  339; 
Penn.  Co.  v.  Whitcomb,  supra;  Summerhays  v.  Kan.  Pac.  R*y 
Co.,  2  Colo.  484,  13  Am.  Neg.  Cas.  Si8»;  Mobile,  etc.,  R.  R. 
Co.  V.  Thomas,  42  Ala.  672, 13  Am.  Neg.  Cas.  107;  State  z^.  Phila., 
etc.,  R.  R.  Co.,  60  Md.  555;  Davis  z/.  Detroit,  etc.,  R.  R.  Co., 
20  Mich.  105;  The  Gladiolus,  21  Fed.  417;  Cummings  v.  National 
Furnace  Co.,  60  Wis.  603;  Belair  v.  Chicago,  etc.,  R.  R.  Co., 
43  Iowa,  662. 

In  stating  what  the  employee  must  prove,  a  recent  writer  asserts 
that  he  must  establish  that  he  did  not  know,  and  had  not  equal 
means  with  the  master  of  knowing,  that  the  machine  or  appliance 
was  defective.  Proof  and  Pleading  in  Accident  Cases,  §  21. 
Many  of  the  authorities  we  have  cited  and  those  which  follow 
assert  the  same  general  rule.  Reardon  t/.  N.  Y.,  etc..  Card  Co., 
19  J.  &  S.  (N.  Y.)  134;  DuflFy  v.  Upton,  113  Mass.  544;  Leary  z\ 
Boston,  etc.,  R.  R.  Co.,  139  Mass.  580;  Wright  v,  N.  Y.  Cent. 
R.  R.  Co.,  25  N.  Y.  562;  Stoeckman  v.  Terre  Haute,  etc.,  R. 
R.  Co.,  15  Mo.  App.  503:  East  Tennessee,  etc.,  R.  R.  Co.  v. 
Duffy,  12  Lea,  63;  East  Tenn.,  etc.,  R.  R.  Co.  v,  Stewart,  13 
Lea,  432;  St.  Louis,  etc.,  R'y  Co.  v.  Harper,  44  Ark.  524,  13 
Am.  Neg.  Cas.  284;  Colo.  Cent.  R.  R.  Co.  v,  Ogden,  3  Colo. 
499,  13  Am.  Neg.  Cas.  523. 

Men  may  accept  employment  in  a  service  of  a  perilous  char- 
acter and  yet  not  be  guilty  of  contributory  negligence,  although 
they  do  assume  all  risks  incident  to  the  service  which  they  enter. 
Men  may,   without    being    guilty  of   contributory   negligence, 

I.  The   Indiana   cases   cited   in   the     with  the  Indiana  cases  in  this  volume 
opinion  in  the  case  at  bar  are  reported     of  Am.  Neo.  C as, ^  post. 


m 
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engage  in  the  business  of  manufacturing  gunpowder  or  dynamite, 
and  yety  when  they  do  engage  in  such  a  business,  they  take  upon 
themselves  all  the  ordinary  risks  incident  to  it.  Employees 
engaged  in  any  business,  however  dangerous  its  character,  have 
a  right  to  assume  that  their  employer  will  not  subject  them  to 
any  unknown  or  extraordinary  danger;  the  employer,  however, 
is  bound  to  do  no  more  than  use  ordinary  care,  skill  and  diligence 
to  provide  for  their  safety,  but  this  requires  that  he  shall  do  all 
that  the  nature  of  the  employment  will  permit  to  accomplish 
this  object.  But  if  he  fails  to  do  his  full  duty,  and  the  employee 
has  reasonable  and  adequate  knowledge  of  the  failure,  and  con- 
tinues in  the  service,  he  assumes  the  risk  resulting  from  this 
failure.  There  is  a  class  of  cases  where  a  man  has  no  right  to 
assume  the  risk.  Society  has  an  interest  in  the  lives  of  its  mem- 
bers, and  no  citizen  has  a  right  to  knowingly  and  voluntarily 
place  himself  in  a  position  of  immediate  and  certain  danger. 
Indianapolis,  etc.,  R'y  Co.  v,  Watson,  supra;  Cunning'ham  v. 
Chic,  etc.,  R.  R.  Co.,  17  Fed.  882. 

Where  the  danger  is  not  immediate  and  certain,  a  man  may 
assume  the  risk  without  violating  the  rule  last  stated,  but  in 
doing  so  he  divests  himself  of  a  right  to  recover  from  hb  employer 
in  cases  where  the  danger  is  fully  and  seasonably  brought  to  his 
knowledge,  since  the  known  danger  becomes  in  such  cases  one 
of  the  risks  he  assumes  as  an  incident  of  his  service.  He  may 
not  be  guilty  of  contributory  negligence  in  taking  some  risk, 
since  he  may  be  doing  what  other  resaonably  prudent  men  like- 
wise do ;  but,  like  all  the  others  in  the  common  service  in  which 
he  engages,  he  assumes  all  the  risks  arising  from  dangers  of 
which  he  has  full  notice,  by  continuing  in  service  after  he  obtains 
that  knowledge. 

The  question  comes  to  us  as  one  of  pleading  and  not  as  one  of 
evidence.  Material  facts  must  be  directly  stated  in  a  pleading, 
but  they  may  be  inferred  from  testimony  and  from  circumstances, 
when  the  question  is  as  to  the  measure  and  sufficiency  of  proof. 
Inferences  are  admissible  and  controlling  where  the  question  is 
one  of  proof,  but  not  so  where  the  question  is  one  of  pleading. 
It  is  not  enough  to  plead  evidence  from  which  facts  may  be 
inferred,  but  the  facts  themselves  must  be  stated  in  an  issuable 
form. 

Judgment  reversed.     Petition  for  rehearing  overruled. 
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LOUISVILLE,  NEW  ALBANY  &  CHICAGO  RAILWAY 

COMPANY  y/.  WRIGHT. 

Supreme  Courts  Indiana,  May  Term,  1888, 

[Reported  in  115  Ind.  378.] 

BRAKEMAN  INJURED  BY  OVERHEAD  BRIDGE— DUTY  OF  RAIL- 
ROAD COMPANY.  —  An  employee  in  the  service  of  a  railroad  company 
as  a  brakeman  has  the  right  to  assume  that  the  railroad  company  has  con* 
structed  and  maintained  its  roadway  and  bridges  in  such  a  manner  and 
condition  that  he  can  perform  his  duties  with  reasonable  safely,  and  that 
if  there  is  a  low  bridge  or  any  such  danger  to  be  encountered  in  the  service, 
he  will  be  warned  of  it. 

EXTRA  HAZARDS— DUTY  OF  MASTER  TO  INFORM  EMPLOYEE  OF 
SAME.  —  Where  there  are  dangers  and  hazards  known  to  tlie  master,  or  ol 
which  he  ought  to  have  knowledge  by  the  use  of  ordinary  care  and  which 
are  not  ordinarily  and  usually  incident  Co  the  business,  he  should  inform 
the  servant  of  such  danger  when  hiring  him,  unless  the  danger  is  so 
apparent  that  the  latter  will  be  bound  to  take  notice  of  it. 

ASSUMPTION  OF  RISK  — UNUSUAL  DANGERS.  — A  person  contracting 
to  work  upon  a  railroad  as  a  brakeman  assumes  the  risks  ordinarily  and 
properly  incident  to  such  service,  but  he  does  not,  by  such  hiring,  assume 
the  risk  of  unusual  dangers  of  which  he  has  no  knowledge,  or  of  which  he 
is  not  bound  to  take  notice. 

DANGEROUS  LOW  BRIDGE  — LIABILITY  FOR  INJURY  TO  EMPLOYEE. 
—  A  railroad  company  which  constructs  and  maintains  a  bridge  over  its 
track  so  low  that  a  brakeman  cannot,  while  his  train  is  passing  thereunder, 
walk  or  stand  upon  the  cars,  or  even  apply  the  brakes,  without  injury,  is 
guilty  of  negligence,  and  liable  to  one  who,  having  no  knowledge  of  the 
peril,  is  injured  while  io  the  discharge  of  his  duty  (i). 

I.    In    Pennsylvania    Company    v,  McCabe,  J.,  the  points  decided  being 

Sears,  136  Ind.  460  (November  Term,  stated  in  the  syllabus  to  the  official  re^ 

1893),  brakeman  injured  while  attend-  port  which  (omitting  some  of  the  points 

ing  to  his  duties  by  his  head  coming  relating  to  pleading  and  practice)  are 

into  collision  with  a  bridge  above  his  as  follows: 

train,  whereby  his  skull  was  fractured,  **  Where,  in  an  action  against  a  rail- 
head and  face  bruised,  etc.,  and  he  was  road  comoany,  by  a  brakeman  on  a 
thrown  to  the  ground  upon  the  track  freight  train,  for  injuries  received  while 
and  the  cars  ran  over  and  crushed  his  in  the  discharge  of  his  duty  as  such  serv- 
leg,  which  had  to  be  amputated,  ^nd  ant,  the  complaint  alleged,  among  other 
suffered  other  injuries,  judgment  for  things,  that  the  train  ran  past  and  un* 
plaintiff  in  the  Allen  Circuit  Court  was  der  the  bridge,  whereby  his  head  was 
<i/^rMi^4/ and  petition  for  rehearing  over-  brought  in  collision  with  the  bridge 
ruled.  A.  Zollars,  J.  Morris  and  above  the  train,  the  inference  is  that 
J.  Brackenridge,  appeared  for  appel-  the  only  place  that  the  plaintiff  could 
lant  railway  company;  L.  M.  Ninde  have  occupied  at  the  time  the  bridge 
and  H.  W.  Kinds,  for  appellee.  The  came  in  contact  with  his  head,  was  on 
opinion  by  the  court  was  delivered  by  the  top  of  some  of  the  cars  in  the  train. 
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custom  of  other  railroads— incompetent  evidence.  — in 

such  a  case,  evidence  that  there  are  bridges  on  all  railroads  in  the  United 
States  too  low  for  brakemen,  standing  or  i^alking  upon  the  top  of  ordinary 
box-cars,  to  pass  under  with  safety,  is  not  competent. 
INSTRUCTIONS  —  RECORD  —  APPEAL  —  PRACTICE.  —  Rules  of  practice 
relating  to  the  bringing  of  instructions  into  the  record  and  their  considera- 
tion on  appeal  discussed  in  the  opinion. 

From  the  Jasper  Circuit  Court.  The  case  is  stated  in  the 
,  opinion.    Judgment  for  plaintiff  affirmed. 

W.  F.  Stillwell,  G.  W.  Friedley  and  G.  W.  Easley, 
for  appellant. 

W.  P.  Adkinson,  M.  F.  Chilcote,  J.  P.  Wright  and  E. 
P.  Hammond,  for  appellee. 

ZoUars^  J.  —  It  is  charged  in  the  complaint  that  near  Putnam- 
ville  the  track  of  the  railroad  is  laid  in  a  deep  cut  over  which  is  a 
bridge  upon  a  public  highway;  that  the  railroad  company  negli- 
gently constructed,  and  has  negligently  maintained,  the  bridge 
so  low  as  not  to  afford  sufficient  space  to  allow  brakemen  walking 
or  standing  upon  freight  cars  in  the  discharge  of  their  duty  in 
the  management  of  trains  to  pass  under  it  with  safety ;  that  the 
railroad  company  could,  and  should,  have  so  constructed  the 
bridge  that  brakemen  could  thus  pass  under  it  in  safety;  that  it 
had  full  knowledge  that  the  bridge  was  dangerous  to  its  brake- 
men  operating  its  trains;  that  it  negligently  failed  to  place  upon 
or  about  the  bridge  lights  or  other  danger  signals  in  common  use 
with  well-managed  railways,  to  warn  brakemen  of  the  danger. 

**lt  sufficiently   appears  from   such  '*  The  danger  of  an  overhead  bridge 

complaint   that  the    plaintifiF  did   not  maintained  by  a  railroad  company,  so 

know  of  the  dangerous  character  of  the  low  that  it  may  come  in  contact  with 

bridge,  where  the   complaint  alleges,  the  heads  of  its  brakemen  while  en- 

and  it  is  admitted  by  demurrer,  that  gaged  in  their  duties  on  the  tops  of  cars 

plaintifiF  had  not,  at  or  before  he  was  as  they  pass  under  such  bridge,  is  not 

injured,  any  knowledge  or  notice  what-  one  of  the  dangers  incident  to  such 

ever  that  the  bridge  was  so  low  that  it  service. 

would  come  in  collision  with  his  head  **  It  is  the  duty  of  a  railroad  company 

or  any  part  of  his  body  as  he  passed  to  construct  and  maintain  its  tracks  and 

under  the  same.  bridges  in  a  safe  condition,  and  its  em- 

**  In  such  case  knowledge  on  the  part  ployees  have  the  right  to  presume  that 

of  the  company  of  such  defect  is  suffi-  it  has  performed  this  duty,  and  that  if 

ciently  shown  where  the  occurrence  of  the  company  discovers  any  defects  lia- 

tbe  injury  under  the  circumstances  al-  ble  to  endanger  the  lives  or  limbs  of 

leged  in  the  complaint,  and  admitted  their  employees  operating  the  road,  it 

by  the  demurrer,  raises  the  presump-  willgivethem  timely  warning  thereof.*' 

tion  of  negligence  on  the  part  of  the  *    *    * 
defendant. 
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It  is  further  alleged  that  on,  and  for  a  short  time  prior  to, 
January  13,  1882,  appellee  was  engaged  in  the  service  of  the 
railway  company  as  a  brakeman  upon  a  freight  train  which  passed 
back  and  forth  over  the  road,  under  the  bridge,  and  that  with 
full  knowledge  of  the  dangerous  condition  of  the  bridge,  the 
railway  company  negligently  failed  to  notify  him  of  the  danger; 
that  when  the  train  upon  which  he  was  engaged  as  a  brakeman 
was  approaching  the  bridge  at  about  3  o'clock  A.  M.,  of  January 
13,  1882,  and  when  the  rain  was  falling  and  a  heavy  fog  and 
intense  darkness  covered  everything,  so  that  appellee  could  not 
see  or  determine  what  point  the  train  was  passing  or  approach- 
ing, and  being  unacquainted  with  that  part  of  the  railway,  and 
not  knowing  that  the  train  was  approaching  a  dangerous  bridge, 
appellee  obeyed  a  call  to  brakes  made  by  the  engineer  in  chaise 
of  the  engine  and  went  upon  the  top  of  the  cars  to  set  the  brakes, 
as  it  was  his  duty  to  do  as  such  brakeman,  and  that  while  setting 
the  brakes  the  train  passed  under  the  bridge,  which,  without 
fault  or  negligence  on  his  part,  was  brought  in  contact  with  the 
back  part  of  his  head  with  such  force  as  to  fracture  his  skull, 
thereby  rendering  him  unconscious  for  weeks,  causing  him  great 
suffering,  both  physical  and  mental,  so  as  to  impair  his  mind, 
causing  paralysis  of  his  right  side,  and  thus  rendering  him  a 
cripple  for  life,  so  that  he  is,  and  will  continue  to  be,  unable  to 
make  a  living  by  manual  or  mental  labpr.  The  complaint  closes 
with  a  general  charge  that  all  of  the  injuries  were  the  result  of 
negligence  on  the  part  of  the  railway  company,  and  without 
negligence  on  the  part  of  the  appellee. 

A  motion  was  made  below  for  an  order  upon  appellee  to  make 
the  complaint  more  specific.     The  motion  was  overruled. 

We  have  considered  the  arguments  of  counsel  in  support  of 
the  motion,  but  do  not  think  that  the  matter  is  of  sufficient 
importance  to  require  more  than  a  statement  that,  whether  the 
ruling  of  the  court  below  was  right  or  wrong,  no  substantial 
injury  could  result  to  appellant.  : 

The  court  below  overruled  a  demurrer  to  the  complaint,  and  > 

also  a  motion  by  appellant  for  judgment  in  its  favor  upon  the 
answers  of  the  jury  to  the  interrogatories  submitted  by  its  coun-  \ 

sel.     Those  rulings  are  assigned  as  errors.     They  may  be  con- 
sidered together. 

The  substance  of  the  answers  of  the  jury  to  the  interrogatories, 
so  far  as  material,  is  as  follows : 
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At  the  time  of  the  injury  to  appellee,  the  railroad  company 
was  maintaining,  and  for  seven  years  prior  thereto  had  main- 
tained, an  overhead  bridge  upon  a  highway  crossing  its  tracks  a 
short  distance  south  of  the  town  of  Putnamville.  The  distance 
from  the  top  of  the  rails  upon  the  track  to  the  bridge  above  was, 
and  is,  fifteen  feet  and  nine  inches.  The  box  freight  cars  used 
by  appellant  were  eleven  feet  high.  Neither  appellee  nor  any 
other  full-grown  man  could  walk  or  stand  erect  upon  the  top  of 
such  box  cars  passing  upon  the  track  under  the  bridge  without 
coming  in  contact  with  it.  The  only  way  in  which  appellee 
could  have  passed  under  the  bridge  in  safety,  when  upon  the 
top  of  such  box  cars,  was  to  sit  down,  or  stoop  very  low.  He 
could  neither  sit  down  nor  stoop  low  enough  to  escape  danger^ 
and  at  the  same  time  apply  the  brakes.  The  railway  company 
neither  erected  nor  maintained  any  danger  signals  to  warn  brake- 
men  of  the  approach  to  or  nearness  of  the  bridge.  By  reason  of 
the  lowness  of  the  bridge,  and  the  lack  of  danger  signals,  the 
service  of  a  brakeman  upon  appellant's  freight  trains  over  that 
part  of  its  road  was  a  hazardous  and  dangerous  service,  and  that 
fact  and  all  other  facts  in  relation  to  the  bridge  were  known  to 
the  railway  company  before  and  at  the  time  it  employed  appellee 
as  a  brakeman,  and  at  the  time  he  was  injured.  Previous  to  his 
employment  upon  appellant's  road,  appellee  had  had  about  one 
month's  experience  as  a  brakeman  upon  the  Ohio  and  Mississippi 
Railroad.  He  was  first  employed  by  appellant  on  the  5th  day 
of  October,  1 881,  as  a  brakeman  upon  a  freight  train,  his  run 
being  from  New  Albany  to  Greencastle,  and  continued  in  the 
service  until  the  4th  day  of  November,  1881.  That  run  carried 
him  under  the  bridge  in  question.  During  that  employment  he 
passed  with  his  train  under  the  bridge  from  eight  to  ten  times  in 
the  daytime,  and  the  same  number  of  times  in  the  night.  Subse- 
quently, and  on  the  i  ith  and  12th  days  of  January,  1882,  appellee 
was  again  employed  by  the  railroad  company  as  a  head  brakeman 
to  assist  in  operating  freight  trains,  his  run,  as  before,  being  from 
New  Albany  to  Greencastle,  and  under  the  low  bridge.  From 
his  first  employment  up  to  the  time  of  his  injury,  he  had  passed 
under  the  bridge  from  seventeen  to  twenty  times,  one-half  of 
the  number  being  in  the  night-time.  At  no  time  previous  to 
his  injury  did  he  know  that  the  bridge  was  too  low  to  allow  him 
to  pass  under  it  with  safety  when  standing  or  walking  upon  the 
box  cars  in  attending  to  the  brakes.     He  had  no  knowledge  that 
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the  service  was  a  hazardous  one,  by  reason  of  the  low  bridge, 
and  was  not  notified  of  that  fact,  nor  of  any  fact  as  connected 
with  the  bridge,  either  by  the  railroad  company  or  any  other 
person.  The  jury  further  answered,  that,  prior  to  his  injury, 
appellee  did  not  have  an  opportunity  to  know  that  the  bridge 
was  too  low  to  allow  him  to  pass  under  it  with  safety  when 
standing  or  walking  upon  the  top  of  freight  cars.  They  also 
answered,  that  he  made  no  effort  to  ascertain  the  height  of  the 
bridge,  or  whether  or  not  he  could  with  safety  pass  under  it  when 
on  the  top  of  box  cars  attending  to  the  brakes. 

They  further  answered  that  the  danger  of  brakemen  being 
struck  by  the  bridge  was  an  open  and  obvious  one  in  the  daytime, 
but  not  at  night.  They  still  further  answered,  that,  during  the 
time  appellee  was  in  the  employ  of  the  railway  company,  he 
could  not,  by  an  ordinarily  careful  use  of  the  opportunities 
afforded  him,  have  discovered  that  the  bridge  was  so  low  as  to 
be  dangerous. 

On  the  morning  of  the  13th  day  of  January,  1882,  when  it 
was  yet  dark,  appellee  started  with  his  train  south  from  the 
Greencastle  junction  towards  New  Albany.  He  knew  that  the 
first  station  south  was  Putnamville,  and  that  the  bridge  in  ques- 
tion was  near  to  and  south  of  the  station,  but  he  did  not  know 
of  the  danger.  When  within  about  one-third  of  a  mile  of  Put- 
namville, the  engineer,  by  the  use  of  the  steam  whistle,  called  for 
setting  the  brakes.  In  obedience  to  that  call,  appellee  went 
upon  the  top  of  the  cars  and  moved  from  the  front  towards  the 
rear  of  the  train,  until  he  reached  the  brake.  The  train  was 
moving  over  a  down-grade,  and  did  not  stop  at  Putnamville,  but 
passed  through  and  under  the  bridge  some  fifteen  hundred  feet 
south,  the  engineer  not  having  shut  off  the  steam  soon  enough 
to  stop  the  train  at  the  station.  As  the  train  passed  under  the 
bridge,  appellant  being  at  the  brake  in  a  stooping  posture,  and 
his  face  towards  the  rear  of  the  train,  the  bridge  struck  him  upon 
the  back  of  the  head,  about  one  and  one-half  inches  from  the  top. 

When  called  upon  the  top  of  the  cars,  appellee,  because  of  the 
darkness,  did  not  know  what  portion  of  the  road  the  train  was 
passing  over.  When  the  train  was  passing  through  Putnamville 
he  was  not  aware  of  the  fact,  atid  when  injured  did  not  know 
that  the  train  was  near  the  bridge.  After  going  upon  the  top 
of  the  cars  he  did  not  look  in  the  direction  in  which  the  train 
was  moving,  and  could  not  have  seen  the  bridge  had  he  looked, 
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because  of  the  darkness.  Appellee  could  not»  by  the  use  of 
ordinary  care  and  diligence,  have  avoided  the  injury. 

In  support  of  the  motion  for  judgment  in  favor  of  the  railway 
company  upon  the  above  answers  to  the  interrogatories,  its 
counsel  ai^ue  that,  upon  the  facts  disclosed,  it  must  be  presumed 
and  concluded  as  a  matter  of  law  that  appellee  contracted  with 
the  company  with  reference  to  the  hazardous  nature  of  the  ser- 
vice»  and  that,  therefore,  he  cannot  recover. 

The  objections  urged  to  the  complaint,  as  we  gather  from  the 
argument,  are: 

First.  That  no  facts  are  alleged  showing  that  the  railway  com- 
pany was  under  a  duty  to  erect  or  maintain  any  other  or  different 
bridge  from  that  in  question ; 

Second.  That  no  facts  are  averred  showing  that  it  was  the 
duty  of  the  railway  company  to  have  warned  appellee  of  the 
danger,  because  the  danger  was  in  its  nature  open  and  obvious; 

Third.  That  it  is  not  shown  by  the  averments  of  the  complaint 
that  appellee's  ignorance  of  the  lowness  of  the  bridge  was  not 
the  result  of  want  of  ordinary  care  on  his  part; 

Fourth.  That  no  facts  are  averred  showing  that  the  bridge 
was  not  built  in  the  usual  and  ordinary  way,  and  of  the  usual 
and  ordinary  height :  and. 

Fifth.  That  it  is  not  averred  that  appellee  did  not  know  that 
the  bridge  was  dangerous  by  reason  of  being  too  low  for  a  brake- 
man  to  pass  safely  under  it  when  standing  or  walking  upon  the 
top  of  box-cars. 

We  think  that  the  complaint  sufficiently  shows  that  appellee 
had  no  knowledge  of  the  dangerous  condition  of  the  bridge. 
We  think,  too,  that  the  complaint  sufficiently  shows  that  appel- 
lee's ignorance  of  the  condition  of  the  bridge  was  not  the  result 
of  his  own  negligence.  There  is  also  a  broad  averment  in  the 
complaint  that  appellee  received  the  injury  without  any  negligence 
on  his  part.  See  Town  of  Rushville  v,  Adams,  107  Ind.  475, 
and  cases  there  cited. 

He  was  required  to  observe  ordinary  care  for  his  own  safety, 
but  he  was  not'  required  to  go  over  the  road  upon  a  tour  of 
inspection  looking  for  defective  bridges  or  faulty  tracks  before 
engaging  in  the  service. 

Because  of  its  duty  to  him,  appellee  had  the  right  to  assume 
that  the  railway  company  had  constructed  and  maintained  its 
roadway  and  bridges  in  such  a  manner  and  condition  that,  as  a 
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brakeman  upon  its  trains,  he  could  perform  his  duties  with  rea- 
sonable safety,  and  that  if  there  was  any  such  danger  to  be 
encountered  in  the  service  as  the  low  bridge,  he  would  be  warned 
of  it. 

In  the  case  of  Boyce  v.  Fitzpatrick,  80  Ind.  526,  529,  14  Am- 
Neg.  Cas.  443,  ante,  in  commenting  upon  cases  cited,  it  was  said  : 
"  These  cases  show  that,  while  a  servant  assumes  the  risk,  more 
or  less  hazardous,  of  the  service  in  which  he  engages,  he  has  a 
right  to  assume  that  all  reasonable  attention  will  be  given  by  his 
employer  to  his  safety,  and  that  he  shall  not  be  carelessly  and 
needlessly  exposed  to  risks,  which  might  be  avoided  by  ordinary 
care  and  precaution  on  the  part  of  the  employer. "  See  also 
Rogers  v.  Overton,  87  Ind.  410,  413,  14  Am.  Neg.  Cas.  460,  ante. 

In  the  recent  case  of  Pittsburgh,  etc.,  R'y  Co.  v.  Adams,  105 
Ind.  151,  161,  this  court  said  that,  as  a  general  rule,  in  the  con- 
tract of  hiring  there  is  an  implied  undertaking  upon  the  part  of 
the  master  that  he  will  use  all  reasonable  care  to  furnish  safe 
premises,  machinery  and  appliances  for  the  conducting  of  the 
business  safely. 

In  the  recent  case  of  Baltimore,  etc.,  R.  R.  Co.  v.  Rowan, 
104  Ind.  88,  93  (i),  in  speaking  of  low  bridges,  in  a  case  in  all 
essentials  like  that  before  us,  and  after  citing  the  cases /r<^  and 
con,  it  was  said:  "  It  seems  to  us  that  a  railroad  company  is, 
and  ought  to  be,  required  to  construct  and  maintain  its  roadway 
and  appendages,  and  its  overhead  structures,  in  such  a  manner 
and  condition  that  its  employee  or  servant  can  do  or  perform  all 
the  labors  and  duties  required  of  him,  with  reasonable  safety." 
See  the  cases  there  cited;  see  also  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181,  14  Am.  Neg.  Cas.  422,  ante;  Umback  t/.  Lake 
Shore,  etc.,  R'y  Co.,  83  Ind.  191 ;  Louisville,  etc.,  R.  R.  Co.  v. 
Orr,  84  Ind.  50;  Atlas  Engine  Works  v.  Randall,  100  Ind.  293, 
14  Am.  Neg.  Cas.  438,  ante. 

In  the  case  of  Indianapolis,  etc.,  R.  R.  Co.  v.  Love,  10  Ind. 
554,  in  speaking  of  the  duty  of  the  master  to  furnish  a  safe  road- 
way, and  to  inform  the  servant  of  unusual  dangers,  it  was  said : 
**  If  a  defect  existed  in  the  road  which  was  known  to  the  com- 
pany, but   which  it  was  impossible   for  them   to   immediately 

I.  In  Baltimore  &  Ohio  &  Chicago  of  overhead  bridge  and  head  injured, 

R.  R.  Co.  V.  Rowan,  104  Ind.  88  (No-  judgment  for  plaintiff  in  the  La  Grange 

vember  Term,  1885),  brakeman  on  top  Circuit  Court  was  affirmed. 
of  freight  car  striking  against  timbers 
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remove  or  remedy,  and  in  consequence  thereof  the  road  was 
unsafe  but  not  impassible,  and  yet  they  should  place  an  employee 
upon  the  road,  and  suffer  him,  in  ignorance  of  said  defect,  to 
attempt  to  operate  it,  and  injury  should  thereby  result  to  him, 
certainly  there  would  be  a  liability."  See  also  Thayer  v.  St. 
Louis,  etc.^  R.  R.  Co.,  22  Ind.  26. 

In  the  case  of  Baxter  v.  Roberts,  44  Cal.  187,  13  Am.  Neg. 
Cas.  514,  it  was  said:  **  That  one  contracting  to  perform  labor 
or  render  service  thereby  takes  upon  himself  such  risks  and  only 
such  as  are  necessarily  and  usually  incident  to  the  employment, 
is  well  settled.  Nor  is  there  any  doubt  that  if  the  employer  has 
knowledge  or  information  showing  that  the  particuar  employment 
is  from  extraneous  causes  known  to  him  hazardous  or  dangerous 
to  a  degree  beyond  that  which  it  fairly  imports  or  is  understood 
by  the  employee  to  be,  he  is  bound  to  inform  the  latter  of  the 
fact  or  put  him  in  possession  of  such  information ;  these  general 
principles  of  law  are  elementary  and  firmly  established,"  etc. 

The  facts  in  the  case  of  111.  Cent.  R.  R.  Co.  v.  Welch,  52  111. 
183,  14  Am.  Neg.  Cas.  356,  ante^  in  brief,  were  these:  The 
railroad  track  at  Mendota  was  about  eighteen  inches  from  the 
edge  of  an  awning,  which  projected  from  the  station-house,  so 
that  when  a  freight  car  stood  upon  the  track  the  inside  edge  of 
the  car  was  about  even  with  the  outer  edge  of  the  awning.  The 
awning  was  about  eighteen  inches  higher  than  the  car.  There 
being  a  signal  for  brakes,  the  plaintiff  in  the  case,  a  brakeman, 
ran  upon  the  ladder  on  the  side  of  a  car,  and  before  reaching  the 
roof  was  struck  by  the  awning  and  injured.  It  was  insisted  in 
behalf  of  the  railroad  company,  that  there  could  be  no  recovery, 
for  the  reason  that  the  brakeman  had  assumed  the  risks  incident 
to  the  service,  and  had  an  opportunity  to  know  of  the  danger 
from  the  awning.  In  answer  to  that  contention  the  court  said: 
"  There  are  many  freight  depots  and  station-houses  upon  the 
line  of  the  Central  Railway,  and  it  would  be  preposterous  in  us 
to  say,  or  to  ask  the  jury  to  say,  that  a  brakeman  engaging  in 
the  service  of  the  company  must  be  held  to  know  whether  or  not 
there  may  be  one  among  them  whose  roof  or  awning  so  projects 
over  the  line  of  road  that  a  brakeman  on  a  freight  train,  in  the 
performance  of  his  duties,  would  be  liable  to  be  swept  from  the 
train  by  a  collision  with  it.  We  held,  in  the  Chicago  &  N.  W. 
R.  Co.  V.  Swett,  45  111.  201,  14  Am.  Neg.  Cas.  358,  ante,  that 
the  corporation  is  bound  to  furnish  to  its  servants  safe  materials 
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and  structures,  and  must,  in  the  first  instance,  properly  construct 
its  road  with  all  its  necessary  appurtenances.  This,  of  course, 
includes  the  obligation  to  keep  in  proper  repair.  When  the 
appellee  entered  the  service  of  this  company,  he  had  a  right  to 
presume  that  it  had,  in  these  respects,  discharged  its  obligations. 
The  ordinary  perils  of  railroad  life  he  of  course  assumed,  and  also 
any  special  dangers  arising  from  the  peculiar  condition  of  the 
road  so  far  as  he  knew  of  their  existence.  *  *  *  But  it 
would  have  been  morally  impossible  for  him  to  have  ascertained 
the  existence  of  all  such  special  perils  as  this  which  caused  the 
injury,  and  there  is  no  reason  for  supposing  that  he  had  acquired 
such  knowledge  before  the  accident,  as  he  had  been  but  two 
months  upon  the  road,  and  had  always  passed  the  station,  where 
he  was  injured,  in  the  night,  except  upon  two  trips.  Moreover, 
it  is  to  be  remarked  that  the  danger  was  of  such  a  character  that 
it  might  well  escape  the  observation  of  a  person  who  had  been 
even  for  a  long  time  upon  the  road." 

In  Mr.  Wood's  work  on  Railway  Law,  vol.  3,  at  pages  1480 1, 
in  speaking  of  low  bridges,  and  the  cases  in  which  it  was  held 
that  the  railway  company  was  not  liable,  it  is  said  that  the  doc- 
trine of  those  cases  proceeds  upon  the  ground  that  the  servant 
knew  of  the  hazard,  and,  therefore,  assumed  the  risk  incident  to 
it,  and  that  the  master  wiU  be  liable,  where  the  circumstances 
are  such  that  the  servant  cannot  be  charged  with  such  knowledge. 

As  it  is  the  duty  of  the  master  to  inform  his  servant  of  increased 
danger  and  hazard  created  by  him  in  the  change  of  machinery  or 
premises,  unless  the  servant  has  notice,  or  the  changed  and 
increased  danger  are  so  apparent  that  he  ought  to  take  notice, 
so,  where  there  are  dangers  and  hazards  known  to  the  master,  or 
of  which  he  ought  to  have  knowledge  by  the  use  of  ordinary 
care,  and  which  are  not  ordinarily  and  usually  incident  to  the 
business,  he  should  inform  the  servant  of  such  danger  when  hir- 
ing him,  unless  the  danger  is  so  apparent  that  the  servant  will  be 
bound  to  take  notice  of  it.  Hawkins  v.  Johnson,  105  Ind.  29, 
35,  14  Am.  Neg.  Cas.  444,  anU;  Pittsburgh,  etc.,  R'y  Co.  v. 
Adams,  105  Ind.  151,  165  (i);  Bradbury  v.  Goodwin,  ip8  Ind. 
286,  14  Am.  Neg.  Cas.  450,  ante, 

A  person  contracting  to  work  upon  a  railway  as  a  brakeman, 

I.  The  Indiana  master  and  servant    reported  with  the  Indiana  cases  in  this 
cases  cited  in  the  opinion  in  the  case  at    volume  of  Am.  Neg.  Cas.,/«j/. 
bar  are  (except  where  otherwise  stated) 
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assumes  the  risks  ordinarily  and  properiy  incident  to  such  service, 
but  he  does  not,  by  such  hiring,  assume  the  risk  of  unusual 
dangers  of  which  he  has  no  knowledge,  or  of  which  he  is  not 
bound  to  take  notice. 

It  cannot  be  said  here  that,  by  the  contract  of  hiring,  appellee 
assumed  the  risk  of  injury  from  the  bridge  by  which  he  was 
injured.  Clearly  it  ought  not  to  be  said  that  the  railway  com- 
pany was  under  no  duty  to  build  and  maintain  the  bridge  in  a 
different  manner  and  condition  from  what  it  did.  It  is  charged 
in  the  complaint,  and  shown  by  the  answers  of  the  jury  to  the 
interrogatories,  that  the  railway  company  was  guilty  of  negli- 
gence, both  in  the  building  and  maintenance  of  the  bridge. 

It  is  charged  in  the  complaint  that,  it  was  so  low  that  a  brake- 
man,  in  the  discharge  of  his  duty  in  setting  brakes,  could  not, 
without  injury,  walk  or  stand  upon  the  top  of  the  cars.  It  is 
shown  by  the  answers  of  the  jury  to  the  interrogatories  that  the 
distance  from  the  top  of  the  rails  to  the  bridge  was  fifteen  feet 
and  nine  inches,  and  that  the  box-cars  were  eleven  feet  high, 
thus  leaving  a  space  of  four  feet  and  nine  inches  only  between 
the  top  of  the  cars  and  the  bridge.  To  say  that  a  railway  com- 
pany has  performed  its  whole  duty  when  it  erects  and  maintains 
such  a  bridge  is,  in  effect,  to  say  that  it  may  abandon  all  reason- 
able care  for  the  safety  of  its  brakemen  upon  its  trains.  At  best, 
this  service  is  hazardous  enough.  Surely,  the  railway  companies 
should  not  increase  the  danger  by  the  erection  and  maintenance 
of  such  low  bridges.  All  reasonable  precautions  ought  to  be 
taken  to  decrease  the  danger  as  much  as  possible.  There  can  be 
no  sufficient  reason  for  a  holding  that  while  the  railway  com- 
pany must  exercise  reasonable  care  to  provide  a  safe  roadway 
and  bridges  below,  it  may  abandon,  to  a  large  extent,  all  care  as 
to  bridges  above. 

Called,  as  they  often  are,  to  their  brakes,  upon  the  top  of  the 
train  in  rainy  and  dark  nights,  when  they  have  no  means  of 
determining  exactly  the  portion  of  the  road  over  which  the  train 
is  passing,  it  might  be  expected  that  brakemen  will  be. injured 
by  collisions  with  bridges  such  as  that  described  in  the  complaint 
and  the  answers  of  the  jury  to  the  interrogatories. 

Assuming  that  railway  companies  perform  the  duties  which 
they  owe  to  their  employees,  it  cannot  be  conceded  that  the 
bridge  in  question  was  built  of  the  usual  and  ordinary  height. 
VOL.  XIV  —  32 
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There  is  nothing  in  the  complaint  or  the  answers  of  the  jury 
to  the  interrogatories  showing,  or  tending  to  show,  that  it  is  a 
usual  or  customary  thing  for  railway  companies  to  build  and 
maintain  overhead  bridges  so  low  as  that  which  caused  the  injury 
to  appellee. 

It  is  shown  that  appellee  had  no  knowledge  of  the  condition 
of  the  bridge,  and  that  his  want  of  knowledge  was  not  the  result 
of  negligence  on  his  part.  Because  of  his  want  of  knowledge, 
and  the  increased  and  unusual  hazard  caused  by  the  lowness  of 
the  bridge,  it  cannot  be  said  that  appellee  voluntarily  assumed 
the  risk  of  injury  therefrom. 

Both  the  demurrer  to  the  complaint,  and  the  motion  for  judg- 
ment in  favor  of  appellant  upon  the  interrogatories,  were  prop- 
erly overruled. 

In  answer  to  their  contention  that  the  bill  of  exceptions  is  not 
in  the  record,  because  the  rendition  of  the  judgment  and  the 
approval  of  an  appeal  bond  intervened  between  the  overruling 
of  the  motion  for  a  new  trial  and  the  giving  of  time  within  which 
to  file  a  bill  of  exceptions,  we  refer  appellee's  counsel  to  the 
recent  case  of  Kopelke  v.  Kopelke,  112  Ind.  435. 

Appellant's  counsel  offered  to  prove  that  there  are  bridges  on 
all  railways  in  the  United  States  too  low  for  brakemen,  standing 
or  walking  upon  the  top  of  ordinary  box  cars,  to  pass  under  with 
safety*  The  court  below  did  not  err  in  excluding  the  evidence. 
As  we  have  seen,  a  railway  company  falls  short  of  its  duty  if  it 
constructs  overhead  bridges  so  low  as  to  be  dangerous  to  its 
brakemen  in  the  discharge  of  their  duties.  If  such  bridges  are 
constructed,  it  is  the  duty  of  the  company  to  notify  its  brakemen 
of  the  danger,  unless  they  already  have  knowledge,  or  the  dr- 
cumstances  are  such  that  they  are  bound  to  take  notice.  That 
other  companies  may  have  neglected  their  duty  and  built  and 
maintained  low  and  dangerous  bridges,  cannot  exonerate,  or 
tend  to  exonerate,  appellant  from  liability.  There  may  be  some 
such  bridges  upon  other  roads,  but  there  was  no  offer  to  prove 
that  they  are  in  such  general  use  as  to  be  an  ordinary  and  usual 
incident  of  the  service  of  brakemen.  Here,  appellee  had  had 
but  two  months'  experience  as  a  brakeman,  and  had  no  knowledge 
of  the  low  bridge.  The  fact  that  other  railway  companies  may 
have  maintained  some  of  their  bridges  so  low  as  to  be  dangerous, 
is  not  sufficient  to  charge  appellee  with  notice  here.     If  such  low  j 

bridges  are  thus  maintained,  they  are  surely  the  exception  and 
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not  the  rule.  Louisville,  etc.,  R'y  Co.  v.  Pedigo,  io8  Ind.  481, 
9  Am.  Neg.  Cas.  27'jn. 

Appellant's  counsel  first  offered  to  introduce  in  evidence  a 
letter,  and,  second,  a  portion  of  a  letter,  written  by  appellee  to 
an  officer  of  the  railway  company  before  this  action  was  com- 
menced. It  is  earnestly  insisted  that  the  court  erred  in  exclud- 
ing the  letter  and  the  portion  thus  offered.  The  letter  was 
v/ritten  in  answer  to  one  received  by  appellee.  It  is  well  settled 
that  an  offer  or  proposition  for  a  compromise  of  a  legal  contro- 
versy, not  accepted,  is  not  competent  evidence  for  or  against 
either  party.  Board,  etc.,  v.  Verbarg,  63  Ind.  107;  Dailey  v. 
Coons.  64  Ind.  545. 

It  is  also  settled  that  an  admission  of  an  independent  fact  in 
no  way  connected  with  the  offer  of  compromise,  although  made 
during  the  negotiations,  is  competent  evidence. 

In  the  case  of  Wilt  v.  Bird,  7  Blackf.  258,  it  was  said:  "An 
offer,  concession,  or  admission,  made  in  the  course  of  an  ineffec- 
tual treaty  or  compromise,  and  constituting,  in  itself,  the  point 
yielded  for  the  sake  of  peace,  and  not  because  it  was  just  or  true, 
is  not  competent  evidence  against  the  party  making  it ;  but  the 
law  is  otherwise  with  regard  to  an  independent  fact  admitted  to 
be  true,  but  not  constituting  such  yielded  point." 

An  admission  of  a  fact,  not  made  simply  because  it  is  a  fact, 
but  expressly  or  clearly  for  the  sake  of,  and  as  a  part  of  an 
attempted  compromise,  is  not  competent  evidence  in  a  subse- 
quent action  against  the  party  making  it.  Cates  v.  Kellogg,  9 
Ind.  506. 

And  so,  if  an  admission  is  made  not  simply  because  it  is  a 
fact,  but  to  open  the  way  to  a  compromise,  it  is  not  admissible. 
Binford  v.  Young,  115  Ind.  174. 

That  the  letter,  as  a  whole,  constituted  an  offer  of  compromise^ 
is  not  questioned.  We  have  examined  the  letter  carefully,  and 
are  fully  persuaded  that  no  portion  of  it  is  competent  evidence 
in  this  action  against  appellee. 

It  is  very  apparent  that  nothing  was  admitted  as  an  inde- 
pendent fact  simply  because  it  was  a  fact,  if,  indeed,  it  can  be 
said  that  there  is  any  admission  or  statement  that  could  in  any 
way  be  beneficial  to  appellant.  Gn  the  other  hand,  it  seems  very 
clear  to  us  that  all  that  was  written  by  way  of  argument  for  the 
purpose  of  bringing  about  an  adjustment  to  avoid  litigation. 
The  whole  letter  had  that  single  object  in  view,  and,  as  said  in 
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the  case  of  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U. 
S.  527,  548,  in  speaking  of  an  offer  to  introduce  a  portion  of  a 
letter  written  with  the  object  of  effecting  a  compromise,  "  it 
contains  no  statement  which  can  be  separated  from  the  offer  and 
convey  the  idea  which  was  in  the  writer's  mind." 

Dr.  S.  W.  Yost,  at  the  time  of  the  trial,  had  been  a  practising 
physician  and  surgeon  for  more  than  twenty  years.  Prima  facie^ 
at  least,  that  rendered  him  competent  to  give  an  opinion  as  to 
the  probable  result  of  appellee's  injuries.  He  had  attended  him 
as  physician  for  some  two  months  after  he  was  injured,  at  which 
time  he  was  also  in  the  employ  of  the  railway  company  as  surgeon. 

After  stating  in  detail  appellee's  condition,  and  the  character 
and  condition  of  his  wounds  at  the  time  he  attended  him,  he 
was  allowed  to  state  that  the  probabilities  are  that  he  will  never, 
to  any  great  extent,  be  able  to  perform  manual  or  mental  labor, 
without  a  removal  of  a  depressed  portion  of  the  bone  which  was, 
and  is,  pressing  upon  the  brain,  by  reason  of  the  wound  upon 
the  head,  and  that  such  an  operation  would  be  fraught  with  great 
danger.  It  was  competent  for  Dr.  Yost  to  give  his  opinion  as 
to  the  probable  results  of  appellee's  injuries.  Carthage  T,  P. 
Co.  V,  Andrews,  102  Ind.  138,  145;  Louisville,  etc.,  R'y  Co.  v. 
Wood,  113  Ind.  544;  Louisville,  etc.,  R*y  Co.  v.  Falvey,  104 
Ind.  409;  City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75. 

His  evidence  in  that  regard  was  not  incompetent  because  he 
had  not  attended  appellee  continuously  up  to  the  time  of  the 
trial.  He  could  state  his  opinion,  based  upon  his  knowledge  and 
observation  at  the  time  he  attended  appellee.  Had  he  attended 
him  continuously  his  testimony  might  have  been  of  more  weight, 
but  it  would  have  been  no  more  competent. 

Objections  were  made  below,  and  are  urged  here,  to  the  testimony 
of  Dr.  Harry  L.  Taylor.  He  had  been  a  physician  and  surgeon 
since  1872,  and  at  the  time  of  the  trial  was  a  professor  in  the 
Indiana  Electric  Medical  College.  Prima  faciey  he  was  compe- 
tent to  give  an  opinion  as  to  the  probable  results  of  the  fracture 
of  appellee's  skull.  Dr.  Yost  had  given  a  detailed  statement  of 
appellee's  condition  for  two  months  after  he  had  received  the 
injury.  A  hypothetical  question,  involving  the  facts  as  stated 
by  him,  was  propounded  to  Dr.  Taylor,  and  upon  that  he  was 
allowed  to  give  his  opinion  as  to  the  probable  results  of  the 
injuries.  The  testimony  of  Dr.  Yost  as  to  appellee's  condition 
at   the   time   he    attended    and    treated    him,    was   competent 
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evidence  in  the  case,  and  hence  it  was  competent  to  embody  the 
facts  so  given  in  a  hypothetical  question  to  Dr.  Taylor.  Here, 
again,  the  testimony  of  Dr.  Taylor  was  competent,  although  it 
might  have  been  of  more  weight  and  importance  had  it  been 
based  upon  a  hypothetical  question  embodying  the  facts  as  to 
appellee's  condition  at  the  time  of  the  trial. 

With  a  description  of  the  locality,  the  height  of  the  bridge, 
and  a  statement  that  no  danger  signals  were  kept  at  the  bridge, 
John  B.  Cooper  was  allowed  to  state  that,  prior  to  the  injury  to 
appellee,  three  persons,  giving  their  names,  being  upon  the  top 
of  moving  trains,  were  injured  and  crippled  by  coming  in  contact 
with  the  bridge,  some  of  whom  died  from  the  effects  of  the 
injuries. 

There  is  some  conflict  in  the  authorities,  but  under  our  cases, 
supported  by  many  others,  the  evidence  was  competent  as  tend- 
ing to  show  notice  on  the  part  of  the  railway  company  that  the 
bridge  was  dangerous.  It  would  not  be  profitable  here  to  do 
more  than  cite  the  cases.  See  City  of  Delphi  v.  Lowery,  74  Ind. 
520,  523,  and  cases  there  cited;  Cleveland,  etc.,  R.  R.  Co.  v. 
Newell,  104  Ind.  264.  9  Am.  Neg.  Cas.  22>gn;  City  of  Fort 
Wayne  v.  Coombs,  supra. 

The  arguments  by  appellant's  counsel  upon  the  instructions 
given  and  refused  are  elaborate,  and  such  as  to  challenge  careful 
consideration,  were  the  instruction  in  the  record.  We  are  met, 
however,  with  the  contention  on  the  part  of  appellee's  counsel 
that  the  instructions  are  not  in  the  record,  for  the  reason  that 
the  record  contains  no  evidence  that  they  were  ever  filed.  They 
are  not  embodied  in  a  bill  of  exceptions.  The  clerk  has  copied 
the  instructions  into  the  transcript,  but,  as  contended  by  appel- 
lee's counsel,  there  is  nothing  to  show  that  they  were  ever  filed, 
and  hence  cannot  be  regarded  as  a  part  of  the  record.  As  said 
in  the  case  of  O'Donald  v.  Constant,  82  Ind.  212:  "  The  tran- 
script contains  no  copy  of  the  clerk's  notation  of  the  filing,  nor 
any  recital  that  they  were  filed. "  Not  being  a  part  of  the  record, 
the  instructions  found  in  the  transcript  cannot  be  considered  by 
this  court.  To  bring  instructions  into  the  record  without  a  bill 
of  exceptions,  the  statute  imperatively  requires  that  they  shall 
be  signed  by  the  judge  and  filed.  That  they  must  be  thus  filed, 
is  a  rule  of  practice  established  by  the  legislature,  which  this 
court  could  not  change,  if  such  a  change  was  desired.  See  R. 
S.,  1881,  §  533,  clause  6;  Supreme  Lodge  Knights  of  Honor  v. 
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Johnson,  78  Ind.  iio;  Elliott  v.  Russell,  92  Ind.  526,  and  cases 
there  cited ;  Olds  v.  Deckman,  98  Ind.  162,  and  cases  there  cited; 
Landwerlen  v.  Wheeler,  106  Ind.  523;  Childress  v-  Callender, 
108  Ind.  394;  Fort  Wayne,  etc.,  R*y  Co.  v.  Beyerle,  no  Ind.  100. 

It  is  further  contended  by  counsel  for  appellant  that  the  ver- 
dict and  judgment  are  not  supported  by  sufficient  evidence,  and 
are  contrary  to  law.  It  may  be  said  that  it  was  possible  for 
appellee,  while  in  the  employ  of  the  railway  company,  to  have 
discovered  that  the  bridge  was  dangerous.  He,  however,  testi 
fied  positively  that  he  did  not  know  that  it  was  dangerous,  and 
the  other  facts  stated  by  him  and  other  witnesses  are  not  such 
as  to  justify  this  court  in  holding,  as  a  matter  of  law,  that  he 
was  bound  to  take  notice  and  exercise  the  necessary  precautions, 
having  such  notice,  to  avoid  injury.  Nor  can  this  court,  con- 
sidering all  the  evidence  in  the  case,  say  that  the  judgment  for 
$10,000  is  excessive. 

J  udgment  affirmed  with  costs.  Petition  for  rehearing  overruled. 

BRAKEMAN  KILLED  — FREIGHT  TRAIN  DERAILED  — 
BREAKING  OF  SVVITCHPIN  —  NEGLIGENCE  OF  SWITCH- 
TENDER— FELLOW-SERVANT.  —  In  SLATTERY'S  ADM'R 
ET  AL.  V.  TOLEDO  &  WABASH  R'Y  Ctt,  23  Ind.  81  {Nai^ember 
Term,  1864)^  it  was  held  that  a  brakeman  on  a  train,  and  one  whose 
duty  and  business  it  is  to  attend  a  switch,  are  engaged  in  the  same 
general  undertaking,  and  the  company  is  not  liable  to  one  for  an 
injury  caused  by  the  negligence  of  the  other. 

The  complaint  stated,  in  substance,  that  A.  was  brakeman  on  a 
freight-train  of  defendant,  and  was  killed  by  the  cars  being  thrown 
ofif  the  track  by  the  breaking  of  a  switch-pin,  which  the  company 
and  its  servants,  knowing  it  was  insecure,  had  carelessly  left  oat  of 
repair  for  twelve  days  previous.  There  was  no  switch-tender,  and 
the  whole  care  of  the  switch,  and  everything  pertaining  to  its  secur- 
ity, was  under  the  control  of  the  section-boss  and  his  hands,  who 
had  nothing  to  do  with  running  the  trains.  Held^  that  in  the 
absence  of  an  averment  that  the  company  was  negligent  in  employ- 
ing an  incompetent  section-boss,  the  complaint  did  not  sufficiently 
state  a  case  of  negligence  against  the  company.  Judgment  for 
defendant  in  the  Wabash  Court  of  Common  Pleas  was  affirmed. 


•1 
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BRAKEMAN  INJURED  IN  COLLISION  BETWEEN  EX- 
PRESS AND  FREIGHT  TRAINS  —  LIABILITY  OF  RAIL- 
ROAD.—In  PITTSBURGH,  FORT  WAYNE  &  CHICAGO  R'Y 
CO.  V.  RUBY,  38  Ind.  294  {November  Term^  ^^^)i  appeal  from  judg- 
ment for  plaintiff  in  the  Allen  Circuit  Court,  judgment  was  affirmed, 
and  petition  for  rehearing  overruled.  In  stating  the  issues,  Bus- 
kirk,  J.,  said:  "  This  was  a  suit  against  the  railway  company  for 
an  injury  which  is  alleged  to  have  occurred  by  the  negligence  of  a 
co-employee.  The  plaintiff  was  a  brakeman  on  an  express  train, 
and  was  injured  while  in  the  discharge  of  his  duty,  by  a  collision 
between  the  express  and  a  freight  train  which  was  standing  on  a 
side  track,  waiting  for  the  express  train  to  pass.  The  switch  had 
been  left  open,  as  was  alleged,  by  the  carelessness  of  David  Kiser, 
the  conductor  of  the  freight  train.  It  is  alleged  in  the  complaint 
that  David  Kiser  and  all  the  employees  on  the  freight  train  were 
negligent,  unskilful,  and  incompetent;  and  that  the  defendant 
negligently  employed  them,  and  had  retained  the  said  Kiser  in  her 
employment  after  she  had  received  notice  that  he  was  negligent, 
unskilful,  incompetent,  and  reckless  in  the  discharge  of  his  duties 
as  such  conductor.  As  there  is  no  question  raised  as  to  the  suffi- 
ciency of  the  pleadings,  we  do  not  deem  it  necessary  to  make  any 
fuller  statement  of  the  issues  than  is  above  given."  *  *  ♦  The 
case  was  tried  by  a  jury,  and,  on  demand  of  defendant,  a  special 
verdict  was  required.  The  errors  assigned  relate  to  the  special 
verdict,  and  refusal  to  grant  new  trial.  The  Supreme  Court  (per 
Buskirk,  J.)  set  out  the  special  verdict  and  the  assignments  of 
error,  and  discussed  the  points  at  length,  citing  numerous  authori- 
ties. The  points  decided  are  stated  in  the  syllabus  to  the  official 
report  as  follows: 

"It  is  the  duty  of  the  court,  whenever  a  special  verdict  is 
demanded,  to  give  each  of  the  parties  the  privilege  and  time 
required  to  prepare,  with  care,  the  draft  of  a  special  verdict.  If 
either  of  the  parties  should  refuse  to  avail  himself  of  this  right,  he 
cannot  complain  of  undue  advantage  gained  by  the  other  party  in 
thus  presenting  his  views  of  the  evidence  to  the  jury. 

"  Where  an  employee  of  a  railroad  company  is  injured  in  running 
a  train,  and  such  injury  is  caused  by  the  negligence  of  his  co- 
employee,  the  company  is  only  responsible  for  ordinary  care. 

"  For  the  purpose  of  showing  that  the  officers  of  a  railroad  cor- 
poration did  not  exercise  due  care,  prudence,  and  caution  in  the 
employment  of,  or  in  retaining  in  service,  careful,  prudent,  and 
skilful  persons  to  manage  and  operate  its  road,  and  for  the  purpose 
of  charging  such  corporation  with  notice  of  the  incompetency  of  its 


504  14  AMERICAN  Negligence  Cases. 

employees,  specific  acts  of  negligence  or  unskilfulness  of  such 
employees  may  be  proved,  and  it  may  be  proved  that  such  acts 
were  known  to  such  officers  prior  to  the  employment  of  such  per- 
sons, or  that  such  employees  were  retained  in  such  service  after 
notice  of  such  acts. 

"  Notice  to  an  agent  of  a  corporation  relating  to  any  matter  of 
which  he  has  the  management  and  control,  is  notice  to  the 
corporation. 

"  Questions  presented  for  the  first  time  on  a  petition  for  a  rehear- 
ing will  not  be  considered  by  this  court." 

BRAKEMAN  THROWN  FROM  TRAIN  —  DEFECTIVE 
BRAKE  —  SPECIAL  VERDICT  —  GENERAL  VERDICT 
SHOWING  FREEDOM  FROM  CONTRIBUTORY  NEGLI- 
GENCE.  —  In  MATCHETT  V.  CINCINNATI,  WABASH  db 
MICHIGAN  R'Y  CO.,  132  Ind.  334  [September,  1892),  brakeman 
thrown  from  moving  train  while  attending  to  defective  brake,  judg- 
ment for  the  railway  company  rendered  on  answers  to  special 
interrogatories  by  jury,  a  general  verdict  being  rendered  in  favor 
of  plaintiff,  in  the  Grant  Circuit  Court,  was  reversed.  The  syllabus 
to  the  official  report  states  the  points  decided  as  follows: 

."A  brakeman  instituted  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  alleged  to  have  been  occasioned  by  a 
defective  brake.  The  complaint  alleged  that  the  defect  was  unknown 
to  the  plaintiff,  but  that  it  was  known  to  the  defendant.  The 
defendant  claimed  that  under  the  rules  of  the  company  it  was 
plaintiff's  duty  to  inspect  the  brake;  that  the  railroad  company  had 
no  knowledge  of  the  defect,  nor  means  of  knowledge,  and  that  the 
plaintiff  both  had  the  means  of  knowledge,  and  was  bound  to  know 
of  the  defective  brake.  A  general  verdict  was  returned  for  the 
plaintiff.  The  jury  also  returned  answers  to  a  number  of  inter- 
rogatories submitted  to  them.  Held,  that  the  general  verdict  in 
favor  of  the  plaintiff  was  in  effect  a  finding  that  there  was  negligence 
oh  the  part  of  defendant,  and  that  the  defect  in  the  brake  was  not 
a  risk  assumed  by  the  plaintiff  as  an  incident  to  his  employment, 
and  that  plaintiff  had  no  knowledge  of  the  defective  brake.  Held^ 
also,  that  the  general  verdict  on  these  questions  was  conclusive,  as 
the  answers  to  interrogatories  were  not  utterly  irieconcilable  there- 
with." It  was  further  held  that:  "Where  the  answer  to  one  of 
the  interrogatories  stated  that  the  defect  in  the  brake  could  have 
been  readily  discovered  by  the  plaintiff,  and  the  answer  to  another 
interrogatory  stated  that  it  was  not  shown  whether  the  defect  could 
have  been  discovered  had  an  examination  been  made,  the  answers 


Master  and  Servant.  605 

neutralized  each  other,  leaving  the  general  verdict  decisive  that  the 
plaintiff  was  free  from  contributory  negligence."  [Other  points 
related  to  rulings  of  practice.] 

BRAKEMAN  KILLED  WHILE  COUPLING  CARS  —  RULES 
AND  REGULATIONS  —  VIOLATION  OF  RULE  BY  EM- 
PLOYEE—RAILROAD NOT  LIABLE  — LAW  OF  MASTER 
AND  SERVANT.  — In  PENNSYLVANIA  COMPANY  V.  WHIT- 
COMB,  Adm'r,  III  Ind.  212  {June,  i88f)y  an  action  by  the  adminis- 
trator of  Millard  Spurlin,  a  brakeman  in  the  railway  company's 
employ,  who  was  killed  while  coupling  cars,  judgment  for  plaintiff 
in  the  Shelby  Circuit  Court  was  reversed^  the  points  decided  by 
Elliott,  J.,  being  stated  in  the  syllabus  to  the  official  report  as 
follows: 

1.  "  It  is  the  duty  of  the  employer  to  provide  the  employee  with 
a  safe  working  place  and  with  safe  machinery  and  appliances,  and  • 
in  discharging  this  duty  he  is  required  to  exercise  ordinary  care 
and  skill. 

2.  ••  The  duty  to  provide  employees  with  safe  machinery  and 
appliances  cannot  be  so  delegated  by  the  master  as  to  relieve  him 
from  responsibility.  The  agent  to  whom  it  is  intrusted,  whatever 
his  rank  may  be,  acts  as  the  master  in  discharging  it. 

3.  "An  employer  may  adopt  reasonable  rules  for  the  government 
of  his  employees,  and  when  brought  to  the  knowledge  of  the  latter, 
who  thereafter  continue  in  the  master's  service,  the  rules  and  an 
implied  undertaking  to  obey  them  enter  into  the  contract  of  service. 

4.  "  Where  a  rule  of  a  railroad  company  requires  that  cars  shall 
be  coupled  by  the  use  of  coupling-sticks,  and  this  rule  is  brought  to 
the  knowledge  of  one  employed  as  brakeman,  and  assented  to  by 
him,  it  constitutes  a  part  of  his  contract  of  service,  and  for  an  injury 
received  by  him  in  endeavoring  to  make  a  coupling  by  hand,  the 
company  is  not  liable,  unless  it  be  shown  that  the  act  could  not 
have  been  safely  performed  even  by  the  use  of  the  appliance  pro- 
vided, or  that  obedience  to  the  rule  was  not  practicable  under  the 
circumstances  of  the  particular  case." 

The  court,  in  the  course  of  its  opinion,  cited  numerous  authori- 
ties on  the  points  decided,  among  the  cases  being  the  following: 
Krueger  v.  Louis.,  New  Albany  &  Chicago  R'y  Co.,  iii  Ind. 
51;  Bradbury  v,  Goodwin,  108  Ind.  286;  Pittsburgh,  etc.,  R'y 
Co.  r.  Adams,  105  Ind.  151;  Bait.,  etc.,  R.  Co.  v.  Rowan,  104 
Ind.  88;  Indiana  Car  Co.  r.  Parker,  100  Ind.  181  (as  to  duty 
of  employer  to  provide  safe  machinery);  Krueger  «?.  Louis.,  etc., 
R'y  Co.,   HI    Ind.  51;    Indiana   Car   Co.  v.  Parker,  100   Ind.  181; 
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Northern  Pac.  R.  Co.  v.  Herbert,  ii6  U.  S.  642  (as  to  delega- 
tion of  master's  duty);  Umback  v.  Lake  Shore,  etc.,  R'y  Co.,  83 
Ind.  191;  Louis.,  etc.,  R.  Co.  v.  Orr,  84  Ind.  50;  Bradbury  v. 
Goodwin,  108  Ind.  286;  Lake  Shore,  etc.,  R'y  Co.  v,  Stupak,  108 
Ind.  i;  Indiana,  etc  ,  R'y  Co.  v,  Dailey,  no  Ind.  75;  Hatt  v.  Nay, 
10  N.  £.  Rep.  807;  Bait.,  etc.,  R.  Co.  v.  Rowan,  104  Ind.  88,  Buz- 
zell  V,  Laconia  Mfg.  Co.,  48  Me.  113;  Frazier  v,  Penn.  R.  Co.,  38 
Pa.  St.  104;  Mad  River,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St.  541; 
Senior  v.  Ward,  i  El.  &  El.  385;  Payne  v.  Western,  etc.,  R.  Co.,  13 
Lea  (Tenn.),  507;  Carew  v,  Rutherford,  106  Mass.  i;  Heywood  ». 
Tillson,  75  Me.  225;  Collins  v.  New  England  Iron  Co.,  115  Mass. 
23;  Bradley  2^.  Salmon  Falls,  etc.,  Co.,  30  N.  H.  487;  Abel  v.  Presi- 
dent, etc.,  103  N.  Y.  581;  Vose  v.  Lancashire,  etc.,  R'y  Co.,  2  H. 
&  N.  728;  Haynes  v.  East  Tenn.,  etc.,  R.  Co.,  3  Cold.  (Tenn.)  222; 
Chicago,  etc.,  R.  Co.  v.  Bills,  104  Ind.  13;  Western  Union  Tel.  Co. 
V,  Harding,  103  Ind.  505,  511;  Ohio,  etc.,  R'y  Co.  v.  Applewhite, 
52  Ind.  540;  Pittsburgh,  etc.,  R'y  Co.  v.  Nuzuxn,  50  Ind.  141;  Ford 
V,  Fitchburg  R.  Co.,  no  Mass.  240;  Sprong  v,  Boston,  etc.,  R.  Co., 
58  N.  Y.  56;  Memphi.s,  etc.,  R.  Co.  v,  Thomas,  51  Miss.  637;  Louis., 
etc.,  R'y  Co.  v,  Frawley,  no  Ind.  18;  Long  z^.  Straus,  107  Ind.  94; 
Roesner  v,  Hermann,  8  Fed.  782;  Western,  etc.,  R.  Co.  v.  Bishop, 
50  Ga.  465;  Hard  v,  Vermont,  etc.,  R.  Co.,  32  Vt.  473;  Nave  v. 
Flack,  90  Ind.  205  (as  to  employer's  rules  and  regulations;  violation 
of  same  by  employee;  assumption  of  risk,  etc.). 

[The  Indiana  cases  cited  in  the  preceding  paragraph  will  be  found 
reported  with  the  Indiana  cases  in  this  volume  of  Am.  Neg.  Cas.] 

BRAKEMAN  INJURED  —  DEFECTIVE  APPLIANCE  — 
NOTICE  OF  DEFECT  —  FOREIGN  CAR  —  INSPECTION — 
PLEADING  -  SPECIAL  VERDICT  —  PRACTICE.  —  In  CHI- 
CAGO, ST.  LOUIS  &  PITTSBURGH  R.  R.  CO.  V.  FRY,  Adm'x, 
131  Ind.  319  {November  Term^  ^^9^)^  judgment  on  special  verdict 
for  plaintiff  in  the  Cass  Circuit  Court  was  reversed.  The  action  was 
brought  by  the  legal  representative  of  Fry,  to  recover  for  injuries 
received  by  him  while  in  service  of  defendant  as  brakeman  on  a 
freight  train,  which  caused  his  death.  The  complaint  charged  that 
one  of  the  cars  of  the  defendant's  train  upon  which  the  deceased 
was  employed  was  what  is  called  a  '*  gondola  "  car,  upon  which  the 
brake-staff  was  located  at  the  end  of  and  close  to  the  edge  of  the 
car;  that  this  brake-staff  was  dangerous  and  unsafe  to  be  used  for 
the  purpose  for  which  it  was  intended  and  provided,  by  reason  of 
its  being  too  light,  weak  and  fragile,  and  for  the  further  reason  that 
at  a  point  on  the  same  at  or  near  the  ratchet  wheel  at  the  bottom 
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surface  of  the  deck  or  floor  of  the  car  it  was  cracked  and  broken  on 
opposite  sides  to  the  depth  of  one-half  an  inch  on  each  side,  leaving 
only  one-half  inch  in  diameter  of  sound  iron  at  that  point;  that  it 
had  been  so  cracked  and  broken  for  two  months  before  the  plain- 
tiff's decedent  was  mjured,  and  that  the  defendant  had  notice  of  its 
defective  and  unsafe  condition  for  that  length  of  time;  that  the 
said  Daniel  L.  Fry  was  ignorant  of  its  defective  and  dangerous  con- 
dition, and  was  injured  without  fault  on  his  part  while  in  the  dis- 
charge of  his  duties.  N.  O.  Ross  and  J.  C.  Nelson,  appeared  for 
appellant;  G.  N.  Funk  and  D.  C.  Justice,  for  appellee.  The 
opinion  was  delivered  by  Miller,  J.,  who,  after  setting  out  the 
complaint,  the  points  of  appeal,  and  the  findings  on  the  special 
verdict,  said: 

"  In  order  to  recover  against  the  defendant  it  was  essential  that 
the  plaintif!  should  allege,  and  prove,  that  the  defect  which  caused 
the  injury  was  known  to  the  defendant,  or  was  such  as  with  rea- 
sonable diligence  ought  to  have  been  discovered.  Pittsburgh,  etc., 
R'y  Co.  V.  Adams,  105  Ind.  151,  163;  Sack  v.  Dolese,  137  III.  129, 
14  Am.  Neg.  Cas.  272,  ante.  There  is  no  finding  in  the  verdict,  in 
express  terms,  that  the  defendant  had  notice  or  knowledge  of  the 
defective  condition  of  the  brake-staff  that  caused  the  accident;  the 
utmost  that  is  claimed  in  that  direction  is,  that  it  states  facts  which 
raise  an  inference  of  knowledge,  or-  of  opportunity,  by  the  use  of 
reasonable  diligence,  to  acquire  knowledge  of  such  defects. 

*'  It  is  the  office  of  a  special  verdict  to  find  the  ultimate  facts, 
and  not  merely  to  state  the  evidentiary  facts.  The  court  can  only 
draw  such  inferences  as  irresistibly  result  from  the  facts  found  by 
the  jury.  Gordon  v.  Stockdale,  89  Ind.  240;  Locke  v.  Merchants* 
Nat.  Bank,  66  Ind.  353;  Stix  v.  Sadler,  109  Ind.  254. 

"  It  requires  no  study  of  the  findings  of  the  jury  to  determine, 
not  only  that  they  did  not  find  facts  from  which  an  inference  of 
notice  of  the  defects  arises,  but  that  on  the  contrary  they  find  that 
upon  inspection  made  at  different  times  and  places,  no  defect  was 
found  in  the  brake-staff,  and  that  such  defect  as  existed  could  not 
have  been  discovered  without  taking  the  break-staff  off  the  car  and 
striking  it  with  a  hammer.  It  is  insisted  by  the  counsel  of  the 
appellee,  that  the  fact  that  the  car  had  been  in  the  possession  of 
the  company  for  nearly  two  weeks,  was  of  itself  sufficient  to  charge 
the  company  with  notice,  and  they  cite  in  support  of  the  propo- 
sition, Fay  V,  Minneapolis,  etc.,  R'y  Co.,  30  Minn.  231.  There  is 
this  important  difference  between  these  two  cases.  In  that  case  the 
jury  found  that  the  company  had  notice  of  the  defect,  and  the  court 
say  in  the  opinion  that  the  'defect  in  the  car  was  readily  discernible 
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upon  proper  inspection.'  The  car  which  occasioned  the  injury 
having  been  received  by  the  company  loaded,  and  in  the  regular 
course  of  business,  from  another  company  for  transportation  over 
its  lines,  the  receiving  company  owed  to  its  employees  the  duty  of 
making  proper  inspection  and  giving  notice  of  its  defects,  if  any 
were  found.  Cincinnati,  etc.,  R.  Co.  v,  McMullen,  117  Ind.  439. 
If  the  car  came  to  it  with  defects  visible  or  discoverable  by  ordinary 
inspection,  it  should  either  have  refused  to  receive  it,  or  immediately 
repaired  it  sufficiently  to  have  it  made  reasonably  safe. 

"  The  inspection  which  a  company  is  required  to  make  of  a  foreign 
car  tendered  it  by  another  company  for  transportation  over  its 
lines,  is  not  a  merely  formal  one  but  should  be  made  with  reason- 
able care  so  as  to  furnish  its  employees  with  reasonably  safe  appli- 
ances for  use  in  the  discharge  of  their  duties.  Patt.  R'y  Ace.  Law, 
§§  290,  29T.  ♦  ♦  ♦  The  company  ought  not  however  to  be  held 
liable  for  hidden  defects  which  could  not  be  detected  by  such  an 
inspection  as  the  exigencies  of  traffic  will  permit.  Patt.  ^y  Ace. 
Law,  §  290."     ♦    ♦    * 

On  the  question  of  the  duty  of  a  railroad  company  to  inspect  a 
foreign  car  the  court  cited  Mo.  Pac.  R*y  Co.  v.  Barber,  44  Kan.  612, 
which  quoted  with  approval  the  opinion  on  that  point  in  Gutridge 
V,  Mo.  Pac.  R*y  Co.,  94  Mo.  468,  and  referring  to  the  special 
verdict  said: 

"  We  are  of  the  opinion  that  the  verdict  does  not  show  either 
notice  to  the  defendant  of  the  defect  complained  of,  or  state  facts 
from  which  we  can  infer  notice,  and  for  that  reason  the  judgment 
of  the  court  will  have  to  be  reversed."     *    *     * 

BRAKEMAN  INJURED  WHILE  COUPLING  •'FOREIGN 
CARS"  — ERRONEOUS  INSTRUCTION  AS  TO  LIABILITY 
FOR  USING  SUCH  CARS.  —  In  PENNSYLVANIA  CO.  v. 
EBAUGH,  144  Ind.  687  {November  Term^  i^95)^  brakeman  injured 
while  coupling  "  foreign  cars,"  judgment  for  plaintiff  in  the  Marion 
Circuit  Court  was  reversed^  the  case  and  points  being  stated  by 
Hackney,  Ch.  J.,  as  follows: 

'*  This  suit  was  brought  by  the  appellee  [plaintiff  below]  against 
the  appellant  [defendant  below],  and  his  complaint  consisted  of 
three  paragraphs.  One  paragraph  tendered  the  issue  that  the 
appellant  had  been  negligent  in  requiring  the  appellee,  a  brakeman 
in  its  employ,  to  couple  two  freight  cars,  not  owned  by  the  road, 
the  drawbars  of  which  were  not  of  uniform  standard,  but  were  such 
that  one  stood  higher  than  the  other,  and  that  said  cars  were  con- 
structed with  deadwoods  and  with  floors  projecting  over  the  ends 
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of  the  sills  so  that  when  he  attempted  to  make  the  coupling  his  arm 
was  caught  between  the  deadwoods  and  crushed.  As  pertinent  to 
this  issue  the  appellant  requested  the  trial  court  to  charge  the  jury 
that  •  It  was  not  negligence  for  the  defendant  company  to  use  cars 
on  its  railroad  and  in  its  yards,  the  couplings  or  *  deadwoods '  of 
which  were  not  ot  uniform  or  equal  height.*  This  charge  was 
refused,  but  the  court  gave,  as  its  own,  the  following:  *  4.  It  is 
not  negligence  for  the  defendant  company  to  use  cars  on  its  railroad 
and  in  its  yards,  the  couplings  or  deadwoods  of  which  were  not  of 
uniform  or  equal  height,  provided  the  said  deadwoods  or  couplings  were 
in  other  respects  safe  appliances, '  *  * 

"  The  question  is  presented  on  behalf  of  the  appellant  as  to  the 
effect  of  the  modification  of  the  rule  announced  in  the  charge 
refused,  as  we  find  it  in  the  words  above  italicized. 

"  The  following  decisions  sustain  the  rule  that  it  is  not  negligence 
for  a  railway  company  to  use,  of  its  own  and  those  of  another  com- 
pany in  the  regular  transportation,  cars  constructed  with  uneven 
couplings  or  deadwoods.  Michigan,  etc.,  R.  R.  Co.  v,  Smithson,  45 
Mich.  212;  Smith  7;.  Potter,  46  Mich.  258;  Ft.  Wayne,  etc.,  R.  R. 
Co.  V.  Gildersleeve,  33  Mich.  133;  Huelett  z/.  St.  Louis,  etc.,  R.  R. 
Co.,  67  Mo.  239;  Toledo,  etc.,  R.  R.  Co.  v.  Black,  88  III.  112,  14 
Am.  Neg.  Cas.  350,  ante;  Toledo,  etc.,  R.  R.  Co.  v.  Asbury,  Adm'x, 
84  III.  429,  T4  Am.  Neg.  Cas.  342,  ante;  Indianapolis,  etc.,  R.  R. 
Co.  V.  Flanigan,  77  111.  365,  14  Am.  Neg.  Cas.  346,  ante;  Whitwain 
V,  Wisconsin,  etc.,  R.  R.  Co.,  58  Wis.  408;  Kelley  v.  Abbott,  63 
Wis.  307;  Way  v.  Illinois,  etc.,  R.  R.  Co.,  40  Iowa,  341;  Baldwin 
V.  Chicago,  etc.,  R.  R.  Co.,  50  Iowa,  680;  St.  Louis,  etc.,  R'y  Co. 
V.  Higgins,  44  Ark.  293,  13  Am.  Neg.  Cas.  222."  ♦  ♦  *  The 
modification  of  the  requested  instruction  was  reversible  error.  [S. 
O.  Pickens,  appeared  for  railway  company;  W.  V.  Rooker,  for 
plaintiff.] 

BRAKEMAN  COLLIDING  WITH  SWITCH  WHILE  ON  LAD- 
DER  OF  FREIGHT  CAR  — FAILURE  TO  PROVIDE  SAFE 
PLACE  — RAILROAD  LIABLE.  —  In  PENNSYLVANIA  COM- 
PANY V.  McCORMACK,  Adm'R,  131  Ind.  250  {February,  i8q2), 
appeal  from  judgment  for  plaintiff  in  the  Bartholomew  Circuit 
Court,  in  action  by  administrator  of  Riley,  a  brakeman,  who  was 
killed  by  coming  in  collision  with  a  switch  while  he  was  on  a  ladder 
of  a  freight  car  attending  to  his  duties,  judgment  was  affirmed.  On 
the  question  of  duty  of  railroad  company  to  keep  track  safe  for 
employees  working  thereon  it  was  held  (as  per  syllabus  to  official 
report)  that:     *'  If  a  railroad  company  so  negligently  constructs  its 
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tracks  and  side  tracks,  that  cars  occupying  the  main  line  of  its 
track  cannot  pass  cars  occupying  the  adjacent  side  track  without 
endangering  the  lives  of  the  employees  charged  with  the  duty  of 
moving  such  cars,  its  negligence  is  actionable.  If  one  of  its 
employees  is,  by  reason  thereof,  killed  or  injured  while  in  the  dis- 
charge of  his  duty,  and  is  himself  without  fault,  and  using  due  care, 
such  company  is  liable  to  respond  in  damages.  It  was  the  duty  of 
the  company  to  contemplate  that  sooner  or  later  cars  might  have  to 
pass  each  other  at  each  and  every  point  on  the  two  tracks.  It  is  no 
defense  that  those  whose  acts  brought  such  cars  into  such  dangerous 
proximity  were  co-employees  with  the  one  injured." 

BRAKEMAN  INJURED  ALIGHTING  FROM  TRAIN  — 
OBSTRUCTION  ON  STATION  PLATFORM  —  DANGEROUS 
PLACE  —  RAILROAD  LIABLE.  —  In  BROWN  V.  OHIO  &  MIS- 
SISSIPPI R'Y  CO.,  138  Ind.  648  (May  Temi,  1S94),  brakeman 
alighting  from  train  in  performance  of  duties  falling  over  an  obstruc- 
tion on  platform  of  station,  thrown  upon  track  and  run  over  by 
train,  losing  both  legs  and  sustaining  other  injuries,  judgment  ren- 
dered for  defendant  on  answers  to  special  interrogatories  in  the 
Martin  Circuit  Court,  notwithstanding  general  verdict  for  plaintiff 
for  $10,000,  was  reversed^  with  instructions  to  render  judgment  in 
favor  of  plaintiff  upon  the  general  verdict.  Petition  by  the  railway 
company  for  rehearing  overruled.  The  opinion  was  rendered  by 
Howard,  J.,  and  the  counsel  in  the  case  were  B.  K.  Elliott,  W.  F. 
Elliott,  W.  K.  Marshall,  J.  A.  Zaring,  M.  B.  Hottel  and  H. 
McCoRMiCK,  for  appellant  (plaintiff  below);  H.  D.  McMullen, 
H.  R.  McMullen,  J.  Harmon,  W.  R.  Gardiner,  S.  H.  Taylor, 
H.  Q.  Houghton,  J.  B.  Marshall,  W.  l\,  Ramsey,  L.  Maxwell 
and  R.  Ramsey,  for  appellee  (defendant  below).  The  case  and 
points  decided  are  stated  in  the  syllabus  to  the  official  report  as 
follows: 

"  It  is  negligence  on  the  part  of  a  railroad  company  to  place  an 
obstruction  consisting  of  a  plank  two  inches  thick  upon  a  depot 
platform  used  by  passengers  and  trainmen. 

"  Where  a  brakeman  upon  a  freight  train  is  required,  in  the  dis- 
charge of  his  duty,  to  alight  from  the  moving  train  while  passing  a 
station  to  receive  orders,  and  does  so  without  any  negligence,  but 
by  reason  of  an  obstructing  plank  nailed  upon  the  station  platform 
by  the  employer  is  caused  to  stumble  and  fall  under  the  train  to  his 
injury,  the  employer  is  liable  in  damages. 

"  In  such  case,  the  getting  off  the  moving  train,  being  in  the  line 
of  duty,  is  not  negligence,  even  though  the  platform  upon  which 
the  brakeman  alighted  was  covered  with  sleet. 
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*•  Where,  after  a  general  verdict  for  a  plaintiff,  the  trial  court 
gives  judgment  for  the  defendant  upon  answers  to  interrogatories, 
the  Supreme  Court,  on  appeal  by  the  plaintiff,  if  it  finds  such  answers 
consistent  with  the  general  verdict  will  not  order  a  new  trial,  but 
will  remand  the  case  with  instructions  to  render  judgment  upon  the 
verdict." 

BRAKEMAN,  IN  EMPLOY  OF  ONE  RAILROAD,  INJURED 
BY  NEGLIGENT  ACT  OF  AN  EMPLOYEE  ON  TRAIN 
OPERATED  BY  ANOTHER  RAILROAD  —  PLEADING  — 
SPECIAL  AND  GENERAL  VERDICT.  —  In  BALTIMORE  & 
OHIO  AND  CHICAGO  R.  R.  CO.  v.  PAUL,  143  Ind.  23  {November 
Term^  iSgs)^  an  appeal  from  judgment  for  Paul  in  the  Steuben 
Circuit  Court,  judgment  was  reversed^  the  court  (per  Hackney,  J.), 
stating  the  case,  in  part,  as  follows:  "  The  distinct  theory  of  the 
appellee's  complaint  was  that  the  appellant  was  the  owner  and 
operator  of  a  line  of  railway,  in  the  operation  of  which  it  employed 
him  as  a  brakeman;  that  in  the  course  of  said  service,  the  appellant 
negligently  supplied  to  him  certain  defective  appliances,  and  negli- 
gently employed  a  reckless  and  incompetent  engineer;  that,  by 
reason  of  such  negligence  of  the  appellant,  the  appellee  sustained 
injuries,  for  which  he  sought  damages.  A  jury  returned  a  general 
verdict  in  favor  of  appellee,  and  answered  certain  interrogatories. 
One  question  in  this  court  arises  upon  the  action  of  the  Circuit 
Court  in  overruling  the  appellee's  motion  for  judgment  in  its  favor, 
notwithstanding  the  general  verdict.  The  parties  agree  in  the  con- 
clusion that  if  the  answers  to  the  special  interrogatories  stand  in 
irreconcilable  conflict  with  the  general  verdict,  the  verdict  must  go 
down,  and  the  appellant  should  succeed,  otherwise  that,  upon  this 
question,  the  appellee  should  succeed.  It  is  also  agreed  that,  in 
passing  upon  the  alleged  conflict,  the  court  should  indulge,  in  favor 
of  the  general  verdict,  every  reasonable  hypothesis  consistent  with 
the  issues,  and  without  reference  to  the  evidence.  The  propositions, 
in  which  the  parties  thus  concur,  are  of  constant  application,  and 
admit  of  no  doubt.  Upon  the  general  verdict  and  the  special  answers 
of  the  jury,  there  is  no  dispute  that  the  appellant  owned  the  railway 
upon  which  appellee  was  injured,  but  the  bitterest  conflict  arises 
between  the  parties  as  to  the  issues  —  that  the  appellant  was  ope- 
rating the  line,  and  that  the  appellant  was  the  employer  of  appellee, 
or  in  any  manner  responsible  for  his  misfortune."  •  ♦  *  After 
setting  out  the  special  answers  returned  by  the  jury,  Hackney,  J., 
said:  "  Reducing  these  special  answers  to  their  exact  import,  they 
find  that  there  were  two  distinct  corporations,  the  appellant  [the 
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Baltimore  and  Ohio  and  Chicago  Railroad  Company]  and  the  Balti- 
more and  Ohio  Railroad  Company;  that  the  latter  company,  and 
not  the  appellant,  owned,  controlled  and  operated  the  train  by 
which  the  appellee  was  injured,  and  that  the  appellee  was  employed 
by,  was  serving,  and  was  paid  by  the  latter  company.  Here  is  an 
apparent  conflict.  The  general  verdict  finds,  presumptively,  that 
the  appellant  was  the  master  of  the  appellee,  and,  as  such,  owed 
him  the  duty  of  protecting  him  against  its  negligence  in  supplying 
defective  appliances  and  reckless  or  unskilled  co-employees.  This 
was,  as  we  have  shown,  the  theory  of  the  action,  and  the  issue  sub- 
mitted. But  the  jury  find  specially  that  the  appellant  was  not  the 
master  of  the  appellee,  and  that  another  owed  the  duty  charged  and 
found  generally  against  the  appellant.  Can  this  conflict  be  recon- 
ciled upon  any  reasonable  presumption  consistent  with  the  issues? " 
*  «  •  f  iiQ  court  reviewed  the  question  at  length  and  its  ruling 
is  stated  in  the  headnote  to  the  official  report  as  follows: 

"A  railroad  company  is  not  liable  for  an  injury  to  a  brakeman  in 
the  service  of  another  railroad  company,  caused  by  the  negligence 
of  his  fellow-servant  on  a  train  owned  and  operated  by  his  employer, 
merely  because  the  injury  was  received  while  the  train  was  running 
on  the  road  of  the  former. 

"  A  general  verdict  for  plaintiff  in  an  action  for  negligent  injuries, 
under  a  complaint  based  on  the  theory  that  a  brakeman  was 
employed  by  defendant,  is  overthrown  by  special  answers  to  inter- 
rogatories to  the  effect  that  plaintiff  was  not  in  defendant's  employ, 
but  in  the  employ  of  another  railroad  company,  which  owned,  con- 
trolled, and  operated  the  train  which  injured  him." 

The  court  cited  Parker  v,  Penn.  Co.,  134  Ind.  673;  Faris  v, 
Hoberg,  134  Ind.  269;  Woodruff,  Adm'x,  v,  Bowen,  136  Ind.  431; 
and  discussed  the  cases  of  East  Line,  etc.,  R'y  Co.  v,  Culberson,  72 
Tex.  375,  and  Macon,  etc.,  R.  Co.  v.  Mayes,  49  Ga.  355,  14  Am. 
Neg.  Cas.  227,  ante. 

The  judgment  in  the  Paul  case,  supra^  was  reversed,  with  instruc- 
tions to  sustain  the  appellant's  motion  for  judgment  nan  obstante, 
(Petition  for  rehearing  was  overruled,  December  12,  1895.)  J.  H. 
Collins  and  J.  £.  Rose,  appeared  for  appellant;  R.  W.  McBride, 
W.  L.  Penfield  and  L.  M.  Ninde,  for  appellee. 
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[Reported  ia  130  lad.  181.] 

EMPLOYEE,  UNDER  ENGINE  CLEANING  IT,  INJURED  BY  STARTING 
OF  ENGINE —  FAILURE  TO  NOTIFY  ENGINEER  — CONTRIBU- 
TORY  NEGLIGENCE.  —  Where  an  inexperienced  person  was  employed 
to  clean  locomotives  in  a  railroad  yard,  and  got  under  a  locomotive  to  per- 
form such  work,  without  first  notifying  the  engineer  in  charge  thereof,  he 
was  guilty  of  contributory  negligence  and  could  not  recover  for  injuries 
sustained  by  the  starting  of  the  engine  while  he  was  under  same. 

INEXPERIENCED  SERVANT  —  DEGREE  OF  CARE  —  PRESUMPTION.  — 
A  railroad  company  has  th^  right  to  presume  that  ils  servant,  although 
inexperienced  in  the  work  he  was  called  upon  to  perform,  would  exercise 
some  degree  of  care  to  avoid  injury  or  place  himself  in  a  dangerous  position. 

FELLOW-SERVANT.  —  If  there  was  negligence  on  the  part  of  the  employees 
of  a  railroad  company,  either  in  ordering  a  servant  to  clean  the  engine,  or 
of  the  engineer  in  starting  the  engine  while  the  servant  was  under  it,  it 
was  the  negligence  of  a  fellow-servant,  for  which  the  railroad  company  was 
not  responsible. 

INCOMPETENT  SERVANT—  PLEADING  AND  PROOF.  —  In  order  to  hold 
a  railroad  company  liable  for  incompetency  of  a  servant  resulting  in  injury 
to  another  servant,  the  latter  must  allege  and  prove  that  he  himself  was 
ignorant  of  the  incompetency  of  his  fellow-servant  (i). 

Appeal  from  the  Jackson  Circuit  Court.  The  facts  appear  in 
the  opinion.    Judgment  affirmed. 

I.  Chicago  &  Eastern  Illinois  R.  ment,  unless  the  master  has  been  guilty 
R.  Co.  V,  Beati'Y,  Adm*r,  13  Ind.  App.  of  negligence  in  the  employment  of,  or, 
604  (May  Term,  1895),  employee,  en>  after  notice,  continuing  in  its  employ- 
gaged  in  cleaning  and  wiping  locomo-  ment,  the  negligen^t  or  incompetent 
elves  in  defendant's  round  house,  run  employee  through  whose  negligence 
over  and  killed  by  a  locomotive  alleged  the  injury  was  caused.  Citing  Indiana 
to  have  been  carelessly  run  by  an  en-  Car  Co.  v,  Parlcer,  100  Ind.  181,  14  Am. 
gineer,  whose  incompetency  was  al-  Neg.  Cas.  422.  ante;  Boyce  v,  Fitzpat- 
leged  as  a  cause  of  the  accident;  rick.  80  Ind.  526, 14  Am.  Neg.  Cas.  443, 
judgment  for  plaintiff  in  the  Clay  Cir-  ante;  Brazil  Coal  Co.  v.  Cain,  98  Ind. 
cult  Court  for  $3,000  was  affirmed;  282,  14  Am.  Neg.  Cas.  480,  ante^  etc. 
rehearing  denied.  In  this  case,  an  employee,  a  teamster 

in   BoGARD>   Adm*r,  V,  LouisviLLB*  bauUng  rock  from  a  deep  cut  on  de- 

EvANSviLLE  &  Si.  Louis  R'y  Co.,  100  fendant's  road,  was  killed  by  a  heavy 

Ind.  491  (November  Term,  1884),  it  was  rock  which  struck  him  after  an  explo- 

held  that  a  master  is  not  liable  in  dam-  sion  following  a  blast  by  other  em- 

ages  to  an  employee  or  servant  for  ployees.     It  was  held  that  the  teamster 

injuries  resulting  from  the  negligence  and  those  engaged  in   blasting  rock 

of  a  co-employee  ot  fellow-servant  en-  were  fellow-servants,  all  being  in  the 

gaged   in   the  same  general  employ-  service  of  the  same  common  master. 
Vol.  XIV- 33 
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W.  K.  Marshall,  for  appellant. 

J.  B.  Brown,  W.  M.  Ramsey,  L.  Maxwell,  R.  Ramsey  and 
E.  Barton,  for  appellee. 

Miller,  J«  —  The  sole  question  is  whether  the  amended  com- 
plaint states  a  cause  of  action.  It  alleges,  in  substance,  that  on 
December  12,  1888,  the  company  employed  plaintiff  to  work  in 
her  round-house  and  yard  adjoining,  at  Seymour,  and  that  a  part 
of  his  duty  was  to  clean  her  engines  of  ashes  and  fire  when  they 
came  into  the  yard ;  that  he  was  required  to  work  under  the 
orders  of  other  men  until  he  should  learn  the  business  himself, 
to  wit,  under  the  directions  of  James  Sutton,  David  Quinn  and 
Charles  CoUmeyer,  plaintiff  himself  being  inexperienced;  that 
on  the  night  of  December  28,  1888,  engine  133  came  into  the 
yard,  and  while  it  was  standing  on  a  switch-track  to  be  cleaned, 
he  was  ordered  by  the  above-named  persons  to  go  with  one  of 
them  to  clean  it ;  that  in  order  to  do  said  work  it  was  necessary 
to  take  off  a  valve  held  by  a  chain  that  was  broken,  and  was  tied 
by  another  chain ;  that  when  plaintiff  untied  the  chain  the  valve 
dropped  down  upon  the  ground,  under  the  engine,  midway 
between  the  rails,  making  it  necessary  for  plaintiff  to  place  his 
head,  shoulders,  arms  and  the  upper  part  of  his  body  under  the 
engine  boiler  to  get  the  valve,  which  he  did ;  that  while  he  was 
thus  getting  the  valve,  the  engineer,  who  knew  he  was  cleaning 
the  engine,  carelessly  and  negligently  started  it  and  ran  it  upon 
plaintiff,  thus  causing  his  injuries;  that  the  condition  of  the 
chain  and  valve  rendered  the  machinery  dangerous  and  unsafe, 
and  exposed  plaintiff  to  unnecessary  hazard ;  that  it  had  been  in 
that  condition  for  more  than  ten  days,  and  defendant  knew  it 
was  in  said  broken  and  unsafe  condition,  and  negligently  per« 
mitted  it  to  remain  so,  and  plaintiff  did  not  know  that  it  was 
broken  and  unsafe  until  he  went  to  said  engine  to  clean  it ;  that 
defendant  knew  of  plaintiff's  inexperience,  and  failed  to  give 
him  any  warning  of  the  dangers  of  the  work ;  that  the  person  in 
charge  of  the  engine,  and  running  it  while  in  the  yard,  was  in 
defendant's  employ,  and  had  been  for  more  than  a  year  prior  to 
that  time,  and  was  negligent  in  the  performance  of  his  duties, 
and  was  especially  negligent  in  the  performance  of  his  said  duty 
with  said  engine,  and  was  not  a  skilled  or  practical  engineer,  and 
was  incompetent  and  only  a  yard  hand,  without  experience  in 
running  or  managing  locomotive  engines,  and  was  by  defendant's 
orders  put  at   said   service;   that  the   defendant  knew  he  was 
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negligent  and  careless,  and  defendant  was  negligent  and  careless  in 
employing  him,  and  retaining  him  in  its  service ;  that  plaintiff 
was  without  fault  or  negligence  in  all  he  did  as  aforesaid,  and 
received  his  said  injuries  without  fault  or  carelessness  on  his  part. 

It  appears  from  the  allegations  of  the  foregoing  complaint  that 
the  fact  that  the  chain  which  held  the  valve  was  broken  was  not 
the  proximate  cause  of  the  injury.  It  was  the  starting  of  the 
engine  while  the  appellant  was  under  it  that  caused  the  injury 
complained  of.     Pease  v.  Chicago,  etc.,  R'y  Co.,  6i  Wis.   163. 

It  was  not  negligence  on  the  part  of  the  persons  under  whose 
direction  he  was  working  to  order  him  to  clean  the  engine,  which 
at  the  time  was  standing  still  on  the  track.  They  had  the  right 
to  presume,  although  he  was  inexperienced  in  the  work,  that  he 
would  exercise  some  degree  of  care  to  avoid  injury.  They  did 
not  order  him  to  go  under  the  engine,  or,  for  anything  that 
appears  in  the  complaint,  have  any  reason  to  suppose  that  he 
would  place  himself  in  that  dangerous  position.  Atlas  Engine 
Works  V.  Randall,  100  Ind.  293,  14  Am.  Neg.  Cas.  438,  ante. 

It  is  not  alleged  that  he  notified  the  engineer  or  other  persons 
in  charge  of  the  engine  that  he  was  going  under  it,  or  that  they 
had  any  notice  or  knowledge  of  that  fact.  Under  the  circum- 
stances it  does  not  appear  that  the  employees  in  charge  of  the 
engine  were  guilty  of  negligence  in  putting  it  in  motion ;  but  it 
does  appear  that  the  appellant  was  guilty  of  negligence,  con- 
tributing to  the  injury,  in  placing  himself  in  this  dangerous 
position  without  first  warning  the  engineer.  It  was  the  assump- 
tion of  a  needless  risk  on  his  part.  The  general  averment  of 
want  of  negligence  on  his  part  is  controlled  by  the  specific  alle- 
gations of  fact  which  show  that  he  was  negligent.  Jefferson- 
ville,  etc.,  R.  R.  Co.  v.  Goldsmith,  47  Ind.  43. 

If  there  was  negligence  on  the  part  of  the  employees  of  the 
company,  either  in  ordering  him  to  clean  the  engine,  or  of  the 
engineer  in  starting  the  engine,  it  was  the  negligence  of  a 
co-employee,  for  which  the  appellee  is  not  responsible.  Wilson  v. 
Madison,  etc.,  R.  Co.,  18  Ind.  226;  Gormley  v.  Ohio,  etc.,  R'y 
Co.,  72  Ind.  31 ;  Ewald  v.  Chicago,  etc.,  R*y  Co.,  70  Wis.  420; 
Pease  «/. Chicago,  etc.,  R'y  Co.,  61  Wis.  163 ;  Bergstrom  v.  Staples, 
82  Mich.  654. 

The  allegations  charging  that  the  servant  in  charge  of  the  engine 
was  not  a  skilled  or  practical  engineer,  but  was  incompetent, 
and  that  the  defendant  was  negligent  and  careless  in  employing 
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and  retaining  him  in  its  service,  falls  short  of  taking  the  case 
out  of  the  general  rule,  that  the  master  is  not  liable  for  injuries 
caused  by  the  negligence  of  a  co-employee.  In  order  to  do  so 
it  must  be  alleged,  in  addition  to  the  charges  of  negligence  on 
the  part  of  the  master,  that  the  plaintiff  was  himself  ignorant  of 
the  incompetency  of  his  fellow-servant.  Lake  Shore,  etc.,  R'y 
Co.  V.  Stupak,  io8  Ind.  i;  id.,  123  Ind.  210;  Indiana,  etc.,  R'y 
Co.  V.  Dailey,  no  Ind.  75;  Rogers  v.  Leyden,  127  Ind.  50(1). 

We  are  unable  to  find  in  this  complaint  any  averment  negativ- 
ing  knowledge  on  the  part  of  the  appellant  of  the  alleged  incom- 
petency of  the  engineer. 

We  find  no  error  in  the  record.     Judgment  afllirmed. 

CAR  REPAIRER,  WORKING  ON  FLAT  CAR,  KILLED  BY 
TRAIN  WHICH  WAS  RUN  AGAINST  THE  CAR  WITHOUT 
SIGNAL.  —  In  LOUISVILLE,  EVANSVILLE  &  ST.  LOUIS 
CONSOLIDATED  R'Y  CO.  V.  MANNING,  Adm'r,  131  Ind.  528 
{May^  i8q2)^  judgment  for  plaintiff  in  the  Dubois  Circuit  Court  was 
affirmed.  Plaintiff's  intestate  was  a  car  repairer  in  defendant's 
employ,  and  while  working  upon  a  flat  car  standing  on  a  side  track 
was  crushed  and  killed  by  a  locomotive  and  train  of  cars  which  was 
run  upon  said  track  and  against  said  flat  car  without  any  signal 
from  the  defendant  (2).     On  the  question  of  duty  of  master  to 

1.  Reported  with  the  Indiana  cases    servants  by  which  a  fellow-servant  is 
in  this  volume  of  Am.  Neg.  Cas.  killed  or  injured,  and  is  good  on  de- 
murrer."    Held^  also,   that  **  a  com- 

2.  See  also  the  following  cases  relat-  plaint  in  such  an  action  which  fails  to 
ing  to  injuries  to  car  repairers:  allege  that  there  was   no   negligence 

In  HiLDEBRAND,  Adm*r,  V,  ToLEDO,  on  the  part  of  the  deceased  is  bad  on 

Wabash  &  Western  R*y  Co.,  47  Ind.  demurrer," 

399  (November  Term,  1874),  employee.  In    Day  v,  Cleveland,   Columbus, 

a  carpenter,  while  repairing  one  of  de-  Cincinnati  &  St.  Louis  R*y  Co.,  137 

fendant's  cars  on  side  track,  killed  by  Ind.  206   (November  Term,    1893),    it 

train   which  struck  car,  judgment  in  was  held  (as  per  syllabus  to  the  official 

the  Carroll  Circuit  Court  was  reversed,  report)  that:     **  Where  a  railroad  em> 

It  was  held  that  "  a  complaint  against  ployee,  a  car  repairer  and  carpenter,  in 

a  railroad  company,  in  an  action  for  helping  to  move  a  car  upon  the  track, 

damages  for  injury  to  the  person  of  an  took  a  position  at  the  draw. bar.  under 

employee,  causing  death,  which  charges  the  running  board,  one  end  of  which 

that  the  company  itself,  by  its  negli-  rested   on    the  car   which   was   being 

gence  and  unskilfulness  in  the  man-  moved  and  the  other  end  on  another 

agement,  etc.,  of  its  engines  and  cars,  car,  one  end  of  which,  when  the  cat 

etc.,  caused  the  injury  complained  of  had  been  moved  far  enough,  fell  on 

without  any  fault  of  the  deceased,  does  the  employee,  injuring  him     the  em 

not  raise  the  question  of  the  liabilitvof  ployee  being  ignorant  of  the  fact  tha 

the  company  for  the  negligence  of  its  such  board  had  not  been  removed,  but 
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furnish  safe  place  to  work  and  the  servant's  assumption  of  risks,  the 
court  (per  McBride,  J.)  said: 

"  No  authority  need  be  cited  in  support  of  the  firmly  settled  rule 
requiring  the  master  to  use  at  least  ordinary  care  to  furnish  to  his 
employees  a  reasonably  safe  place  to  work.  The  term  '  safe  place 
to  work/  as  thus  used,  is,  of  course,  necessarily  relative.  It  does 
not  mean  a  place  absolutely  free  from  danger,  as  some  vocations 
from  their  very  nature  involve  the  constant  encountering  of  danger. 

"  The  rule  is  equally  well  settled  that  a  servant  impliedly  assumes 
all  the  ordinary  and  usual  risks  incident  to  his  service,  so  far  as 
they  are  known  to  him,  or  so  far  as  one  of  his  age  and  experience 
ought,  in  the  exercise  of  ordinary  care,  to  be  able  to  discern  them, 
even  where  the  duties  of  the  service  are  necessarily  hazardous. 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  14  Am.  Neg.  Cas. 
474,  ante^  and  authorities  there  cited.  If,  however,  the  master 
requires  of  him  a  service  outside  of  the  duties  ordinarily  incident  to 
his  employment,  and  subjecting  him  to  additional  danger,  he  does 
npt  necessarily  assume  the  additional  hazard  in  undertaking  to 
perform  the  unusual  and  extra  service,  even  although  the  dangers 
attending  it  are  obvious."     ♦     *    * 

"  Here  a  service  was  required  of  the  decedent  outside  of  the  line 
of  his  employment,  and  at  a  place  other  than  that  provided  for  the 
performance  of  his  regular  and  ordinary  duties.  The  averments  of 
the  complaint  show  that  he  was  required  to  perform  this  service,  in 
the  particular  place  indicated,  by  the  direction  of  his  superior,  to 
whose  orders  he  was  subject.  Its  performance  would  subject  him 
to  great  danger,  unless  certain  precautions  were  observed  in  the 
placing  of  signal  flags.  These  dangers  grew  out  of  the  place  in 
which  he  was  required  to  work,  and  were,  it  is  averred,  unknown 
to  his  regular  employment.  It  is  also  averred  that  these  dangers 
could  be  entirely  obviated  by  the  placing  of  the  Hags.  With  the 
fiag^  properly  placed  it  was  a  safe  place  in  which  to  work."   ♦   •   * 

The  court  cited  and  quoted  with  approval  the  cases  of  Taylor  v. 


which  he  could  easily  have  seen  If  he 
had  looked,  the  danger  being  as  obvious 
10  the  employee  as  to  the  employer  — 
ihe  employee  cannot  recover,  and.  in 
such  case,  it  is  the  duty  of  the  trial 
court  to  instruct  the  jury  to  find  for  the 
defendant,  the  employer.'*  Judgment 
for  (letendani  in  the  Marlon  Superior 
Cburt  affirmed. 

EvANsviu.R  h  Terrk   Hahtk  R   R. 
Co.  V.  HoLCOMB.  9  Ind.  App.  198  (No- 


vember Term,  1893),  car  repairer,  while 
at  worlc  on  track,  in]ured  by  an  engine 
running  against  cars  on  repair  track; 
judgment  for  plaintiff  in  the  Posey 
Circuit  Court  affirmed;  injuries,  hips 
crushed  and  ribs  broken;  full  discus- 
sion, with  numerous  authorities,  on 
the  duty  of  master  to  furnish  safe  place 
to  work,  etc.,  in  the  opinion  rendered 
by  Garvin,  J. 
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Evansville,  etc.,  R.  Co.,  121  Ind.  130;  Harrison  v.  Detroit,  etc.,  R 
Co.,  79  Mich.  409;  Brazil  Block  Coal  Co.  v.  Young,  117  Ind.  520, 
14  Am.  Neg.  Cas.  481,  ante;  Cincinnati,  etc.,  R'y  Co.  v.  Lang,  118 
Ind.  579;  Penn.  Co.  v.  O'Shaughnessy,  122  Ind.  588;  Cincinnati, 
etc.,  R'y  Co.  v,  Ro&sch,  126  Ind.  445;  Louisville,  etc.,  R'y  Co.  v. 
Graham,  124  Ind.  89;  Penn.  Co.  v.  Whitcomb,  iii  Ind.  212,  14  Am. 
Neg.  Cas.  505,  ante;  Krueger  v,  Louisville,  etc.,  R'y  Co.,  11 1  Ind. 
51;  in  support  of  the  doctrine  enunciated  that  an  employee  does 
not  assume  extra-hazardous  risks. 

[The  Indiana  cases  cited  are  reported  in  this  volume  of  Am. 
Neg.  Cas.] 

ENGINEER  KILLED  IN  COLLISION  —  DEFECTIVE  AP- 
PLIANCES -  CONTRIUTORY  NEGLIGENCE  —  INJURED 
EMPLOYEE  SERVANT  OF  ANOTHER  COMPANY  —  IN- 
EVITABLE ACCIDENT  —  PLEADING  —  COMPLAINT  —DE- 
MURRER.—In  EVANSVILLE  &  TERRE  HAUTE  R.  R.  CO.  v. 
KRAPF,  Adm'R,  143  Ind.  647  {November  Term^  i^95),  judgment  for 
plaintiff  in  the  Vigo  Superior  Court  was  reversed^  with  instructions 
to  sustain  the  demurrer  to  the  first  paragraph  of  the  complaint,  and 
to  sustain  motion  for  new  trial.  The  action  was  for  damages  for 
death  of  plaintiff's  intestate,  an  engineer,  killed  in  a  collision,  caused 
by  alleged  defective  appliances  (i).  The  Supreme  Court  (per 
McCabe,  J.)  reviewed  the  case  at  length  and  set  out  the  complaint 
(demurrer  to  which  was  overruled  by  the  trial  court)  as  follows: 

"  The  complaint  was  in  three  paragraphs,  a  demurrer  to  each  was 
overruled,  and  that  ruling  is  assigned  for  error  in  this  court.  The 
first  paragraph,  omitting  the  formal  parts,  reads  as  follows:  '  That 
the  decedent,  George  J.  Krapf,  on  the  29th  day  of  July,  1890,  and 
for  thirty-seven  years  prior  thereto,  was  an  employee  of  the  Indian- 
apolis and  St.  Louis  Railway  Company  as  an  engineer,  and  on  said 
day,  and  for  a  long  time  prior  thereto,  was  employed  as  a  switch 

I,  See  also  the  following  cases  relat-  their  employees."    It  seems,  that  where 

ing  to  injuries  to  engineers:  an  injury  to  a  railroad  employee  re 

In  Indianapolis  &  Cincinnati  R.  R.  suited   from   his    own    negligence    or 

Co.  V.  Love,  10  Ind.  554  (May  Term,  carelessness   in    failing    to    discharge 

1858),  engineer  injured  and  leg  crushed  some   reasonable  duty,  or  where  the 

in  a  derailment  of  the  train  caused  by  employee    -and     the     company    were 

alleged  defective  roadbed,  it  was  held  equally  to  blame  for  the  injury,  the 

That  negligence  of  the  railroad   com-  company  is  not  liable, 

pany  must  be  alleged  and  proved.     It  The  ruling  in  the  Love  case,  supra, 

was  also  ^^/(/ that  **  there  is  no  implied  was  affinned  \n  Indianapolis  &  CiN- 

warranty,  generally,  of  the  complete-  cinnati  R.  R.  Co.  v.  Klein,  ii  Ind.  38 

ness  or  fitness  of  the  road  or  rolling  (May  Term.   1858),  which   latter  case 

stock,  as   between   the   company  and  was  an  action  by  a  brakeman  whose 
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engineer  in  the  switching  yards  of  said  railway  company  in  the  city 
of  Terre  Haute,  Indiana;  that  on  said  day,  and  for  many  years  prior 
thereto,  there  was  an  agreement  and  contract  for  a  valuable  con* 
sideration  between  the  said  railroad  company  and  the  said  defend- 
ant, the  Evansville  and  Terre  Haute  Railroad  Company,  that  all 
cars  of  defendant  which  should  come  into  or  be  found  in  the  yards 
of  said  Indianapolis  and  St.  Louis  Railway  Company  in  said  city 
should  be  delivered  by  said  Indianapolis  and  St.  Louis  Railway 
Company  to  defendant  in  the  switching  yards  of  defendant  in  said 
city,  and  for  said  purpose  the  said  Indianapolis  and  St.  Louis  Rail- 
way Company  had  the  right  and  was  accustomed,  by  the  terms  of 
said  contract,  to  enter  upon  the  land  of  said  defendant  at  all  hours; 
that  pursuant  to  said  agreement,  on  the  day  aforesaid,  the  decedent, 
by  the  direction  of  his  employer,  pulled  a  train  of  freight  cars 
belonging  to  defendant  from  the  yards  of  his  employer  to  the  yards 
of  defendant  for  the  purpose  of  delivering  the  same  to  defendant, 
the  decedent  acting  at  his  post  of  duty  as  engineer  of  the  engine 
attached  thereto;  that  decedent  ran  his  said  train  into  the  said 
yards  of  defendant  upon  the  main  track  thereof,  as  had  been  the 
custom  to  do  theretofore,  as  he  had  a  right  and  as  it  was  his  duty 
to  do,  and  at  a  speed  of  about  four  miles  per  hour;  that  upon  the 
decedent's  entering  the  yards  of  the  defendant,  the  said  defendant 
backed  a  long  train  of  freight  cars  toward  the  train  of  decedent  and 
upon  the  same  track  upon  which  the  train  of  the  decedent  was 
moving,  and  defendant's  train  running  at  a  speed  of  eight  miles  per 
hour;  that  decedent,  seeing  the  said  cars  moving  toward  him, 
whistled  for  down  brakes,  signaled  the  approaching  train  to  stop, 
and  reversed  his  engine  to  stop  his  own  train,  and  the  engineer  of 
defendant's  train,  upon  receiving  the  signal,  reversed  his  engine, 
whereupon  a  cut  of  .seven  cars  broke  loose  from  defendant's  train, 
and,  by  their  acquired  momentum,  ran  into  and  against  the  engine 
of  said  decedent,  who,  remaining  at  his  post  of  duty,  was  caught 

hand  and  several  fingers  were  crushed  liable  for  negligence  of  incompetent 

in  a  derailment  of  the  train  caused  by  servant. 

the  breaking  of  an  axle  of  one  of  the  Tn  Evansville  &  Tbrre  Hautb  R. 
cars.  In  this  case  judgment  for  plain-  R.  Co.  v,  Tohill,  Adm'x,  143  Ind.  49 
t]£f  for  $2,000  in  the  Shelby  Circuit  (November  Term,  1895),  action  for  neg. 
Court  was  affirmed,  ligent  killing  of  plaintiff's  intestate,  an 
In  Pennsylvania  Co.  v.  Roney,  engineer,  in  a  collision  between  two 
/Ldic'x,  89  Ind.  453  (May  Term,  1883),  freight  trains,  judgment  for  plaintiff 
engineer  killed  in  collision  caused  by  in  the  Sullivan  Circuit  Court  was  re^ 
twitch  being  negligently  left  open  by  versed^  with  instructions  to  the  Circuit 
another  employee,  judgment  for  plain-  Coun  to  sustain  the  appellant's  [rail- 
tiff  in  the  Superior  Court  of  Allen  way  company]  motion  for  judgment  on 
county  was  affirmed^  the  company  being  the  special  verdict. 
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in  the  wreck  between  the  cab  and  water  tank  of  his  engine  and 
killed  without  fault  or  negligence  upon  his  part,  but  by  reason  of 
the  negligent  conduct  of  defendant  in  this,  to  wit:  That  defendant 
was  carelessly  and  negligently  using  in  its  train  aforesaid,  at  the  time 
aforesaid,  a  defective  and  worthless  car,  with  a  defective  and  inse- 
cure draw-bar  therein,  and  a  defective  key  in  said  draw-bar,  and 
that  the  timbers  to  which  said  draw-bar  was  attached  were  decayed 
and  rotten  and  insufficient  for  that  purpose;  that  defendant  had 
carelessly  and  negligently  constructed  said  car,  and  had  carelessly 
and  negligently  suffered  the  same  to  become  defective  and  out  of 
repair,  and  had  carelessly  and  negligently  used  and  suffered  the 
said  defective  car  and  defective  coupling  to  be  used  in  making  up 
said  train  upon  the  day  aforesaid,  by  reason  of  all  of  which  facts, 
when  defendant's  engine  was  reversed,  as  aforesaid,  the  draw-bar 
in  said  defective  car  pulled  out,  the  decayed  timber  of  the  car  gave 
way,  and  the  seven  cars  were  precipitated  against  the  decedent, 
causing  his  death,  as  aforesaid."     •    ♦    ♦ 

The  points  decided  are  stated  in  the  syllabus  to  the  official  report 
as  follows: 

"  A  complaint  for  the  death  of  an  engineer  on  a  freight  train  — 
alleged  to  have  been  caused  by  a  defective  draw-bar  and  coupling 
appliances  on  one  of  the  cars  of  another  freight  train,  causing  it  to 
break  apart  and  a  section  of  the  train  to  collide  with  his  engine 
after  both  engines  had  been  reversed  upon  discovering  that  the 
trains  were  approaching  each  other  on  the  same  track  —  is  bad 
where  it  does  not  show  that  the  engine  attached  to  the  colliding 
train  was  reversed  in  time  to  prevent  a  collision  if  the  draw-bar  and 
appliances  had  not  been  defective  and  the  train  had  not  broken 
in  two. 

"A  general  averment  in  a  complaint  for  the  death  of  a  railway 
employe,  that  his  injuries  were  inflicted  without  fault  or  negligence 
on  his  part,  sufficiently  alleges  the  absence  of  contributory  negli- 
gence to  withstand  a  demurrer,  where  the  facts  alleged  therein  do 
not  necessarily  raise  an  inference  of  contributory  fault. 

"  A  complaint  alleging  that  defendant  railway  company  while 
carelessly  and  negligently  backing  a  train  failed  to  provide  a  clear 
track  for  the  train  of  the  deceased  engineer,  or  to  take  any  pre- 
caution against  injuring  him  by  other  trains,  and  carelessly  omitted 
to  provide  a  flagman  or  other  means  of  warning  of  the  approach  of 
any  train,  and  that  he  was  killed  by  the  backing  of  the  train  at  a 
high  rate  of  speed  against  his  engine,  states  a  cause  of  action, 
although  it  does  not  recite  all  the  facts  and  circumstances  tending 
to  show  defendant's  negligence. 
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"  The  breaking  without  fault  or  negligence  of  a  draw-bar  and 
coupling-pins  holding  freight  cars  together,  which  were  in  good 
condition  and  apparently  sound,  caused  by  the  momentum  of  the 
freight  train  upon  the  engine  being  reversed  upon  discovering  the 
approach  of  another  train  with  which  a  section  of  the  train  breaking 
apart  collided,  killing  the  engineer,  who  was  in  the  employ  of  another 
company  and  then  engaged  in  taking  freight  cars  home  to  defend- 
ant's yards,  is  an  inevitable  accident  for  which  defendant  is  not 
liable. 

"  One  of  two  railway  companies  which  daily  takes  each  other's 
freight  cars  home  to  its  yards,  without  either  company  taking  any 
other  precaution  than  to  preserve  a  sharp  lookout  to  prevent  col- 
lisions, is  not  liable  for  the  death  of  an  engineer  of  the  other  com- 
pany by  a  collision  while  he  was  bringing  its  freight  cars  home, 
which  would  not  have  occurred  if  he  had  exercised  due  precaution 
to  keep  a  proper  lookout  and  notify  him  of  the  approach  of  its 
train,  where  his  own  neglect  to  observe  similar  precautions  proxi- 
mately contributed  to  the  accident." 

FIREMAN  INJURED  IN  COLLISION  BETWEEN  TRAINS 
—  NEGLIGENCE  OF  ENGINEER  — FELLOW  SERVANT  — 
REMOTE  AND  PROXIMATE  CAUSE.  — In  NEW  YORK,  CHI- 
CAGO &  ST.  LOUIS  R.  R.  CO.  V.  PERRIGUEY,  138  Ind.  414 
{June^  i8g4)y  judgment  for  plaintiff  for  $12,000  in  the  Wells  Circuit 
Court  was  reversed^  on  the  ground  that  the  general  verdict  returned 
by  the  jury  was  in  irreconcilable  conflict  with  the  answers  to  the 
special  interrogatories  also  returned  by  the  jury.  It  was  also  held 
that  the  motion  of  appellant  railway  company  for  judgment  non 
obstante  veredicto  should  have  been  sustained.  Petition  for  rehearing 
was  also  overruled.  A.  Zollars,  J.  Morris,  R.  C.  Bell,  J.  M. 
Barrett  and  S.  L.  Morris,  appeared  for  appellant;  L.  M.  Ninde, 
H.  W.  NiNDE  and  W.  L.  Penfield,  for  appellee.  The  opinion  was 
rendered  by  Hackney,  J,,  and  on  the  hearing  of  petition  for 
rehearing  the  opinion  by  Hackney,  J.,  overruling  the  motion  was 
concurred  in  by  Howard,  J.,  in  a  separate  opinion.  The  facts  add 
points  decided  are  sufficiently  stated  in  the  syllabus  to  the  official 
report  as  follows: 

•'  A.,  as  engineer,  was  in  charge  of  engine  No.  172,  which  he  was 
required  to  operate  with  a  defective  headlight.  A.  had  special 
orders  to  stop  at  S.,  and  remain  until  engine  No.  167  passed.  A. 
stopped  at  S.,  but  in  violation  of  such  order  pursued  his  journey 
with  the  defective  engine,  before  No.  167  had  passed.  After  leav- 
ing  S.  two   and    three-quarter   miles»  and   having  observed  the 
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approach  of  No.  167,  A.  stopped  his  engine  when  one  and  a  quarter 
mile  distant  from  No.  167,  there  being  upon  the  front  of  No.  172 
two  green  lights  burning  brightly,  and  on  board  were  handlamps  to 
be  lighted  and  placed  in  the  headlight  when  it  failed  for  any  reason, 
which,  when  placed  in  the  headlight^  could  be  seen  for  the  distance 
of  five  miles,  but  on  this  occasion  they  were  not  so  placed,  and  no 
headlight  was  burning.  From  S.  eastward  the  track  was  straight 
and  free  from  obstruction,  with  a  decline  in  the  grade  for  four  miles. 
No.  167  came  from  the  east  at  the  rate  of  thirty  miles  an  hour,  and 
her  engineer  and  fireman  having  looked  but  failed  to  observe  No. 
172,  collided  with  the  same,  in  which  collision  B.,  the  fireman  an 
No.  172,  was  injured,  for  which  injury  he  sued  the  railroad  company 
for  damages.  IfM,  that  the  proximate  cause  of  B.*s  injury  was 
the  negligence  of  A.,  a  fellow-servant  of  B.,  in  not  obeying  the 
order  given  him  to  remain  on  the  side  track  at  S.  until  No.  167 
passed,  and  in  failing  to  place  the  lighted  handlamps  in  the  head* 
light.  HM^  alsoy  that  the  negligence  of  the  railroad  company  in 
failing  to  furnish  a  proper  headlight  was  a  remote  cause  of  the 
injury.  Jleld^  also^  that  the  negligent  omission  of  the  company  to 
furnish  a  proper  headlight,  and  the  negligent  acts  of  A.  were  not 
concurrent  in  causing  the  injury." 

The  court  in  the  Perriguey  case  (preceding  paragraph)  cited 
numerous  cases  on  the  question  of  remote  and  proximate  cause, 
namely,  Lewis  v,  Flint,  etc.,  R*y  Co.,  54  Mich.  55;  Milwaukee,  etc., 
Co.  V,  Kellogg,  94  U.  S.  469;  Alexander  v.  Town  of  New  Castle,  115 
Ind.  51;  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind.  346;  Billman  v. 
Indianapolis,  etc.,  R.  Co.,  76  Ind.  166;  Scheffer  v.  R,  R.  Co.,  105 
U.  S.  249;  Carter  v.  Towne,  98  Mass.  567;  Vicars  v.  Wilcocks,  8 
East,  i;  Crain  v,  Petrie,  6  Hill,  552;  Tisdale  v.  Inhab.  of  Norton,  8 
Met.  388;  Anthony  r^.  Slaid,  11  Met.  290;  Silver  z;.  Frazier,  3  Allen, 
382;  Bosch  V.  Burlington,  etc.,  R.  Co.,  44  Iowa,  402;  Dubuqtie,  etc., 
Ass'n  V.  City,  etc.,  of  Dubuque,  30  Iowa,  176;  Daniels  v.  Ballantine, 
ZZ  Ohio  St.  532,  and  McClary  i^.  Sioux  City,  etc.,  R.  Co.,  3  Neb.  44. 
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PITTSBURGH,  CINCINNATI  AND  ST.  LOUIS 
RAILWAY  COMPANY  V.  ADAMS. 

Supreme  Courts  Indiana^  November  Term^  iSS§. 

[Reported  in  105  Ind.  151.] 

MINOR  EMPLOYEE  INJURED—  PLEADING  — COMPLAINT  — MOTION 
TO  MAKE  MORE  CERTAIN.  —  Where  the  complaint  in  an  action  against 
a  railroad  company  for  personal  injuries  to  plaintiff  while  in  its  employ, 
resulting  from  the  alleged  negligence  of  the  defendant  and  its  employees, 
charges  that  the  plaintiff  was  ordered  to  perform  certain  hazardous  work 
with  which  he  was  unacquainted,  by  *'  his  superior  in  rank  in  the  service" 
of  such  defendant,  whereby,  etc.,  the  same  is  not  sufficiently  specific,  and 
a  motion  to  require  the  plaintiff  to  make  his  complaint  more  certain,  so  as 
to  show  the  position  in  the  defendant's  service,  and  the  relation  to  both 
defendant  and  plaintiff,  occupied  by  the  persons  alleged  to  have  given  such 
orders  to  him,  should  be  sustained. 

SPECIAL  VERDICT. —  A  special  verdict  should  be  limited  to  the  case  as 
made  by  the  pleadings,  should  find  all  the  facts  proven  under  the  Issues, 
and  should  not  embody  or  state  conclusions  of  law. 

SPECIAL  VERDICT  — CONCLUSIONS  OF  LAW.  KTC.-- VENIRE  DE 
NOVO,  —  If  a  special  verdict  include  findings  of  evidence,  conclusions  of 
law  and  matters  outside  the  issues,  such  findings  will  be  disregarded;  still, 
if  such  verdict,  stripped  of  such  superfluities,  is  yet  sufficient  to  lead  up  to 
and  support  a  judgment  either  way  under  the  issues,  a  motion  for  a  venire 
de  novo  will  be  overruled. 

MASTER  AND  SERVANT— CONTRACT  OF  HIRING  -IMPLIED  UNDER- 
TAKING  OF  MASTER  —  CO-EMPLOYEE  —  VICE-PRINCIPAL.  —  As 
a  general  rule,  in  the  contract  of  hiring,  there  is  an  implied  undertaking 
upon  the  part  of  the  master  that  he  will  use  all  reasonable  care  to  furnish 
safe  premises,  machinery  and  appliances  for  conducting  the  business  safely, 
and  that  he  will  use  all  reasonable  care  to  furnish  competent  and  prudent 
co-employees;  and  when  the  master  has  kept  and  performed  this  implied 
undertaking,  the  servant  cannot  recover  from  him  for  injuries  resulting 
from  the  business,  or  the  negligence  of  such  co-employees,  however  dan- 
gerous the  business;  and  this  rule  obtains,  regardless  of  the  fact  that  one 
employee  may  be  the  superior  in  rank  to  others  in  the  same  general 
employment,  unless  he  occupies  the  position  of  vice-principal. 

MASTER  AND  SERVANT  — CONTRACT  OF  HIRING  —  IMPLIED  UN- 
DERTAKING ON  PART  OF  SERVANT.  — In  such  contract  of  hiring, 
there  is  an  implied  undertaking  on  the  part  of  the  servant  that  he  will 
exercise  reasonable  care  to  avoid  injury,  and  that  he  assumes  all  ordinary 
risks  incident  to  the  business,  and  all  risks  from  the  negligence  of 
co-employees. 

RULE  AS  TO  MINOR  EMPLOYEES.  —  The  forgoing  general  rules  governing 
the  relationship  of  master  and  servant  apply  to  minor  employees. 

MASTER'S  LIABILITY  WHERE  SERVANT  IS  ORDERED  TO  DO  HAZ- 
ARDOUS WORK  OUTSIDE  OF  CONTRACT. —  The  servant's  implied 
assumption  of  risks,  which  accompanies  and  is  a  part  of  the  contract  of 
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hiring,  is  confined  to  the  parttcalar  work  and  class  of  work  for  which  he  is 
emplojed,  and  if  the  master  orders  him  to  work  temporarily  in  another 
department  of  the  general  business,  where  the  work  is  of  such  a  different 
nature  and  character  that  it  cannot  be  said  to  be  within  the  scope  of  the 
employment,  and  where  Ee  is  associated  with  a  different  class  of  employees, 
he  will  not,  by  obeying  such  orders,  necessarily  assume  the  risks  Incident 
to  the  work  and  the  risks  of  negligence  on  the  part  of  such  employees. 

ASSUMPTION  BY  SERVANT  OF  HAZARDS  OUTSIDE  OF  CONTRACT 
OF  HIRING.  —  If,  however,  the  servant,  voluntarily  and  without  direc- 
tions from  the  master,  goes  into  hazardous  work  outside  of  his  contract  of 
hiring,  he  puts  himself  beyond  the  protection  of  the  master's  implied 
undertaking. 

DEFECTIVE  MACHINERY,  ETC.  —  KNOWLEDGE.  —  If  the  servant  claims 
damages  from  the  master  for  injuries  received  on  account  of  defective 
premises,  buildings,  machinery  or  appliances,  he  must  allege  and  prove 
that  the  defect  or  the  unfitness,  which  caused  the  injury,  was  known  to  the 
master,  or  was  such  as  with  reasonable  diligence  and  attention  to  his  busi- 
ness he  ought  to  have  known. 

LATENT  DEFECTS  AND  DANGERS.  —  In  all  cases  the  master  is  bound  to 
disclose  to  the  servant  latent  defects  and  dangers,  of  which  he  has  knowl- 
edge, or  of  which  he  ought  to  have  knowledge  by  the  exercise  of  reasonable 
attention,  care  and  diligence,  and  of  which  the  servant  has  no  knowledge, 
and  would  not  discover  by  the  exercise  of  reasonable  care. 

COMPETENCY  OF  SERVANT  —  IMPLIED  REPRESENTATIONS.  —  When 
a  person  of  apparently  sufiScient  age,  physical  ability  and  mental  caliber 
to  perform  the  service,  seeks  an  employment  at  the  hands  of  a  railway 
company,  or  other  master,  he  will  be  held  to  an  implied  representation 
that  he  is  competent  to  perform  the  duties  of  the  position  he  seeks,  and 
competent  to  apprehend  and  avoid  all  dangers  that  may  be  discovered  by 
the  exercise  of  ordinary  care  and  prudence. 

HAZARDOUS  WORK  —  ORDERS  BY  CO-EMPLOYEE.  —  If  a  servant,  upon 
the  orders  of  a  co-employee,  employed  in  the  same  work  with  him,  and 
without  authority  from  the  master  to  order  and  control  the  servant's  work 
and  movements,  leaves  his  work  which  in  the  original  contract  he  is  hired 
to  perform,  and  engages  in  hazardous  work,  he  cannot  make  the  master 
respond  in  damages  for  the  consequences. 

CONTRIBUTORY   NEGLIGENCE.  —  In  no  case  will  the  master  be  held  as 

'.  upon  a  warranty  against  the  negligence  of  the  servant  who  brings  injury 
upon  himself  which  he  might  have  avoided  by  the  exercise  of  reasonable 
care  and  prudence  (i). 

[The  action  was  brought  by  plaintiff,  a  section-hand  in  defendant's  employ, 
who  was  injured  while  attempting  to  couple  cars  under  orders  of  an  alleged 
superior,  a  sharp  piece  of  iron  which  projected  from  the  rail  piercing  the 
pantaloons  of  his  right  leg,  passing  through  same  to  his  right  foot,  holding 
him  fast,  and  the  wheels  of  the  train  and  cars  he  was  coupling  ran  over 
and  crushed  his  foot,  etc.  At  the  time  of  the  accident  plaintiff  was  under 
twenty-one  years  of  age.] 

I.  With  slight  changes  the  syllabus  that  of  the  opinion  rendered  by  Zol- 

to  the  Adams  case  (the  case  at  bar)  is  lars,  J.,  who  reviewed  at  length  the 

that  made  to  the  official  report  of  the  rules  governing  the  law  of  master  and 

case,  the  language  of  wb''!i  is  mainly  servant. 
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From  the  Miami  Circuit  Court.  The  case  is  stated  in  the 
opinion.    Judgment  far  plaintiff  reversed. 

N.  O.  Ross,  for  appellant. 

J.  L.  Farrar,  J.  Farrar,  W.  C.  Farrar,  A.  C.  Harris  and 
W.  H.  Calkins,  for  appellee. 

Zollars^  J.  —  Appellee  brought  this  action  to  recover  damages 
resulting  from  a  personal  injury  received  upon  appellant's  road. 
The  following,  partly  a  summary  and  partly  a  copy,  is  as  much 
of  the  complaint  as  needs  to  be  set  out,  viz. : 

In  1 88 1,  appellee,  then  under  twenty-one  years  of  age,  was  in 
the  employ  of  appellant  as  a  section  hand,  and  in  no  other 
different  capacity.  While  thus  employed,  he  was  *'  ordered  by 
Patrick  Clary,  a  person  standing  towards  plaintiff  in  the  relation 
of  superior  in  the  employ  of  defendant,"  to  get  upon  and  go 
with  a  construction  train,  and  perform  such  service  as  might  be 
required  of  him.  The  construction  train  was  sent  out  for  the 
purpose  of  gathering  up  iron  along  the  track.  ''In  obedience 
to  said  order,  though  totally  unacquainted  with  the  business  of 
coupling  cars,  braking,  or  the  general  method  or  order  of  run- 
ning trains,  *  *  *  except  as  a  section  hand,"  appellee  went 
upon  the  train.  There  were  not  upon  the  train  the  usual  and 
necessary  number  of  brakemen  to  manage  and  control  it.  While 
upon  the  train,  appellee  was  **  ordered  by  said  Patrick  Clary,  his 
superior  in  authority  in  defendant's  employ  as  aforesaid,  to  act 
as  brakeman  at  the  rear  end  of  the  train,  a  business  for  which  he 
was  not  hired,  and  of  and  about  which  he  knew  nothing."  He 
obeyed  the  order,  and  while  so  acting  as  brakeman  it  became 
necessary  to  couple  other  cars  to  the  rear  end  of  the  train. 
Being  at  the  rear  end  of  the  train,  and  after  it  was  upon  the  side 
track  to  let  other  trains  pass,  he  "  was  ordered  by  Thomas 
Courtney,  in  the  employ  of  defendant,  and  standing  toward 
plaintiff  in  the  relation  of  superior,  to  do  said  coupling.  While 
performing  said  coupling  as  ordered  by  his  said  superior  in  ser- 
vice, and  as  in  duty  bound  to  do,  without  fault  or  negligence  on 
his  part,  the  bottom  of  plaintiff's  pantaloons  upon  his  right  leg 
was  pierced  by  a  sharp  piece  of  iron  negligently  left  by  defendant 
projecting  from  the  rail  of  defendant's  said  road,  which  defend- 
ant at  said  place  had  negligently  and  carelessly  suffered  to  get 
and  remain  out  of  repair;  said  iron,  after  passing  through  the 
leg  of  plaintiff's  pantaloons,  entered  the  shoe  upon  plaintiff's 
right  foot  and  held  him  fast,  and  before  he  could  extricate  his 
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*  *  *  foot,  and  without  fault  or  negligence  upon  his  part, 
the  wheels  of  the  train  and  cars  he  was  coupling  ran  upon  and 
over  the  said  right  foot  of  plaintiff,  crushing,  mangling  and 
bruising  said  foot  and  the  ankle,  rendering  amputation  neces- 
sary," etc. 

The  foregoing  statement  is  an  abbreviation  of  the  second  para- 
graph of  the  complaint.  The  first  paragraph  is  substantially  the 
same,  except  that  the  coupling  is  alleged  to  have  been  a  duty 
resulting  from  the  position  of  brakeman,  and  there  is  no  aver- 
ment that  appellee  received  specific  orders  from  any  one  to  make 
the  coupling. 

Appellant  moved  for  a  rule  upon  appellee  to  make  his  com- 
plaint more  specific  and  certain,  so  as  to  show  the  position  in 
its  service,  and  the  relation  to  it  and  to  appellee,  occupied  by 
Clary  and  Courtney,  the  persons  alleged  to  have  given  the 
orders  to  appellee.  We  shall  see  during  the  course  of  this 
opinion  that  this  motion  should  have  been  sustained. 

It  is  assigned  as  error  that  the  court  below  erred  in  overruling 
appellant's  demurrer  to  the  complaint. 

The  contention  on  the  part  of  appellant's  counsel,  amongst 
other  things,  is,  that  it  is  not  alleged  that  appellant  knew,  or 
with  reasonable  care  might  have  known,  of  the  unsafe  condition 
of  the  rail,  and  that  it  is  not  alleged  that  appellee  did  not  know, 
or  with  reasonable  care  might  not  have  known,  that  the  rail  was 
in  an  unsafe  condition.  Upon  the  hypothesis  that  the  gravamen 
of  the  action  is  alone  the  negligence  of  appellant  in  connection 
with  the  rail,  and  that  to  constitute  negligence  in  that  regard  it 
is  essential  that  appellant  knew,  or  with  reasonable  care  might 
have  known,  of  its  unsafe  condition,  still,  the  general  averment 
that  appellant  negligently  left  the  sliver  or  splint  projecting  from 
the  rail,  is  sufficient  under  many  decisions  of  this  court.  Cleve- 
land, etc.,  R'y  Co.  v,  Wynant,  lOO  Ind.  i6o,  and  cases  there 
cited.  And  so,  too,  in  relation  to  the  general  averment  that 
appellee  was  without  fault  or  negligence. 

Whether  or  not  these  former  rulings  are  in  entire  consonance 
with  the  provisions  of  the  Code  upon  the  subject  of  pleading  we 
need  not  now  inquire.  They  have  been  so  long  adhered  to  as 
to  become  the  settled  law  of  the  State. 

The  jury  returned  the  following  special  verdict,  upon  which 
judgment  for  $7,000  was  rendered  against  appellant  and  in  favor 
of  appellee,  viz. : 


i 
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"  The  defendant,  the  Pittsburgh,  Cincinnati  and  St.  Louis 
Railway  Company,  was,  on  the  9th  day  of  June,  1881,  and  long 
previous  thereto,  a  corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  Indiana,  and  operating  a  line  of  railroad 
through  the  counties  of  Grant  and  Miami  in  the  State  of  Indiana. 

**2.  That,  on  June  9,  1881,  plaintiff  was  a  minor  under  the 
age  of  twenty-one  years,  over  the  age  of  twenty  years,  and  was 
employed  by  the  defendant  as  a  section  hand  to  work  repairing 
the  track  of  defendant's  said  railroad. 

''  3.  Plaintiff  was  so  employed  to  work  for  defendant  without 
the  consent  of  his  mother. 

**  4.  When  plaintiff  was  so  hired  to  work  as  a  section  hand  on 
defendant's  road,  his  father  was  not  living. 

"5.  On  June  9,  1881,  plaintiff  was  ordered  by  defendant's 
section  boss  having  charge  of  the  section  from  Bunker  Hill  to 
McGrawsville,  one  Patrick  Clary,  to  go  upon  defendant's  con- 
struction train  at  Bunker  Hill,  Indiana,  and  plaintiff  did  go 
upon  said  train  as  ordered. 

''  6.  Plaintiff  went  from  Bunker  Hill  on  said  day,  under  direc- 
tion of  defendant's  agents  and  employees,  to  Upland,  in  Grant 
county,  Indiana. 

"  7.  Plaintiff,  previous  to  June  9,  1881,  had  never  performed 
the  duties  of  brakeman,  and  he  had  never  coupled  cars  attached 
to  an  engine. 

"  8.  Plaintiff,  while  so  on  said  train  at  Upland,  on  June  9,  1881, 
was  ordered  by  defendant's  agent  and  plaintiff's  superior  in 
authority,  to  go  to  the  rear  of  said  construction  train  and  act  as 
brakeman  thereon,  and  plaintiff  obeyed  said  order. 

"  9.  While  so  on  the  rear  end  of  said  train  as  brakeman,  it 
was  plaintiff's  duty  to  couple  cars  of  said  construction  train  on 
which  he  was  working. 

'•  10.  Plaintiff  was  ordered  while  at  Upland  by  an  agent  of 
defendant*  and  a  superior  in  authority  to  plaintiff,  to  couple 
some  cars  to  said  construction  train.  He  attempted  to  couple 
said  cars,  and  while  so  attempting  to  couple  said  cars  he  was 
injured  by  the  cars  of  said  construction  train,  and  his  right  leg 
was  so  badly  crushed  that  amputation  became  and  was  necessary. 

"  II.  At  Upland,  on  said  June  9,  1881,  while  so  attempting 
to  couple  cars  on  said  train  upon  which  plaintiff  was  working, 
and  when  he  received  said  injury,  he  was,  when  so  injured,  exer- 
cising reasonable  care  in  coupling  said  cars. 
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"  12.  That  plaintiff,  on  said  day,  while  so  as  aforesaid  attempt- 
ing to  couple  said  cars,  exercised  such  care  as  might  reason- 
ably have  been  expected  of  him,  considering  his  youth  and 
inexperience. 

"13.  While  so  attempting  to  couple  said  cars  at  Upland,  on 
the  said  9th  day  of  June,  1881,  plaintiff's  foot  was  caught  by  an 
iron  sliver  or  splinter  on  one  of  the  rails  of  defendant's  switch, 
and  held  there  until  struck  by  the  car  wheel  of  said  construction 
train,  and  his  leg  was  then  and  there  run  over  by  said  car  wheel 
and  crushed,  so  that  amputation  became  and  was  necessary,  and 
plaintiff  thereby  lost  his  right  leg. 

"  14.  We  further  find,  that  while  the  train  upon  which  plain- 
tiff was  ordered  by  defendant  to  go,  and  did  go  to  Upland,  was 
standing  upon  the  side-track,  a  part  of  defendant's  railway  at 
Upland,  in  Grant  county,  Indiana,  on  June  9,  1881,  the  plaintiff 
was  ordered,  by  an  employee  of  defendant  and  superior  to  plain- 
tiff in  authority  on  said  railway,  to  make  the  coupling  of  certain 
cars  attached  to  the  locomotive  of  the  train  on  which  plaintiff 
was  working;  that  in  attempting  to  obey  said  order  to  couple 
said  cars,  without  fault  or  negligence  on  his  part,  the  said  cars 
ran  upon  and  over  his  right  leg,  and  so  injured  the  same  that 
amputation  became  necessary;  and  we  further  find  that  the 
defendant  was  on  the  cars  and  train  upon  which  plaintiff  was 
working  at  said  time  at  Upland  when  he  so  lost  his  leg,  in  the 
person  of  Andrew  Mertens,  supervisor  of  and  on  said  road.  We 
do  further  find,  that  at  the  time  plaintiff  was  ordered  to  go  on 
defendant's  construction  train  at  Bunker  Hill,  on  June  9,  1881, 
he  was  under  the  age  of  twenty-one  years  and  over  twenty  years ; 
that  he  had  no  experience  whatever  in  railroading,  except  as  a 
section  hand;  that  defendant  ordered  him  to  couj>le  cars  at 
Upland  on  said  day,  and  that  he  did  make  the  attempt  as  ordered, 
and,  without  fault  on  his  part,  was  injured  and  lost  his  leg 
thereby,  and  that  neither  defendant  nor  any  one  of  her  employees 
had  explained,  or  did  explain,  to  plaintiff,  or  caution  him  of  the 
hazard  or  danger  incident  to  braking  on  said  train  or  coupling 
cars,  and  that  neither  the  defendant  nor  any  one  of  her  employees 
had  explained  to  plaintiff,  or  instructed  him  how  to  avoid,  the 
danger  incident  to  such  business. 

*•  15.  We  find  that  the  defendant  was  careless  and  negligent 
in  allowing  said  sliver  or  splinter  to  remain  upon  and  protrude 
from  said  rail  on  said  switch. 
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"  i6.  We  further  find  that  said  defendant  ran  said  train  from 
Bunker  Hill  to  Upland  without  brakemen,  and  that  it  was  negli- 
gent  in  so  running  said  train  from  Bunker  Hill  to  Upland  with** 
out  any  brakemen. 

"17.  The  supervisor  of  defendant's  road,  who  had  charge  on 
said  day  of  all  of  defendant's  road  from  Logansport  to  Hartford 
City,  was  on  said  construction  train  in  charge  of  the  hands 
thereon,  and  directed  that  plaintiff  be  ordered  to  the  rear  of  the 
train  to  act  as  brakeman  and  couple  cars  on  said  train. 

"18.  Plaintiff  had  never,  previous  to  June  9,  1881,  had  any 
experience  in  railroading,  except  as  a  section  hand  on  defendant's 
road  and  in  work  on  the  track. 

*'  19.  That  said  plaintiff  was,  by  said  injury  so  received,  made 
lame,  sick  and  sore,  and  suffered  by  reason  of  said  injury  great 
distress  of  mind  and  body,  and  the  loss  of  his  leg,  permanently 
injuring  him. 

"  20.  That  said  injury  was  caused  by  the  wrongful  act  of  said 
defendant. 

'*  21.  We  find  it  was  negligence  on  the  part  of  the  defendant 
to  order  an  inexperienced  person  to  perform  the  duties  of  brake- 
man,  and  couple  cars,  without  first  giving  him  proper  instructions. 

"  22.  That  plaintiff  is  damaged  by  the  pain,  suffering  and 
mental  anguish  endured,  and  the  loss  of  his  leg  as  aforesaid,  in 
the  sum  of  seven  thousand  dollars. 

**  23.  If,  upon  these  facts,  the  law  is  with  the  plaintiff,  we  find 
for  the  plaintiff  and  assess  his  damages  at  seven  thousand  dollars. 
If  the  law  is  with  the  defendant,  then  we  find  for  the  defendant.  '* 

Upon  the  return  of  the  verdict,  and  before  the  jury  were  dis- 
charged,  appellant  filed  the  following  motion : 

"  The  defendant  asks  the  court  to  direct  the  jury  to  make 
more  perfect  their  verdict  in  the  following  particulars : 

*'  I.  That  they  make  the  second  finding  more  perfect  by  find- 
ing whether  the  defendant  had  or  had  not  notice  of  the  plaintiff's 
minority,  and  of  his  mother's  objection  to  his  working  on  the 
railroad. 

"  2.  That  the  eighth  finding  be  made  more  definite  by  finding 
the  name  and  position  of  the  defendant's  agent  who  ordered  the 
plaintiff  to  go  to  the  rear  end  of  the  construction  train  and  act 
as  brakeman  thereon. 

"  3.  That  the  tenth  finding  be  made  more  perfect  and  definite 
by  finding  the  name  and  position  of  the  agent  of  the  defendant 
Vol.  XIV  —  34 
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who  ordered  the  plaintiff  to  couple  cars  to  the   construction 
train. 

"  4.  That  the  eleventh  finding  be  made  more  perfect  and 
definite  by  finding  what  care  the  plaintiff  exercised  in  coupling 
said  cars. 

"  5.  That  the  twelfth  finding  be  made  more  perfect  and  defi- 
nite  by  finding  what  care  the  plaintiff  exercised  in  attempting  to 
make  said  coupling. 

"  6.  That  the  fourteenth  finding  be  made  more  perfect  and 
definite  by  finding  the  name  of  the  person,  and  the  position  he 
occupied  in  defendant's  service,  who  ordered  the  plaintiff  to 
make  the  coupling  of  certain  cars  standing  on  said  switch  to 
other  cars  attached  to  the  locomotive  of  the  train  upon  which 
the  plaintiff  was  working,  and  that  they  find  the  position  occu^ 
pied  by  Andrew  Mertens. 

'*  7.  That  the  twentieth  finding  be  made  more  perfect  and 
definite  by  finding  what  the  wrongful  acts  of  the  defendant  were 
that  caused  the  injury.'* 

That  motion  having  been  overruled,  appellant  moved  for  a 
ventre  de  novo.  This  motion  was  also  overruled.  We  think 
that  the  court  below  clearly  erred  in  overruling  these  motions. 

The  statute  provides  in  relation  to  verdicts  as  follows:  **  The 
verdict  of  a  jury  is  either  general  or  special.  A  general  verdict 
is  that  by  which  they  pronounce  generally  upon  all  or  any  of  the 
issues,  either  in  favor  of  the  plaintiff  or  defendant.  A  special 
verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  thereon  to  the  court."     R.  S.,  1881,  §  545. 

The  purpose  of  a  special  verdict  is  to  avoid  the  mistakes  that 
the  jury  may  make  in  the  application  of  the  law  to  the  facts. 
When  a  special  verdict  is  demanded,  the  jury  are  to  find  the 
facts,  and  the  court  declares  the  law  upon  those  facts;  and 
hence  it  is  well  settled  that  a  special  verdict  should  be  limited  to 
the  case  as  made  by  the  pleadings,  should  find  all  the  facts  proven 
under  the  issues,  and  should  not  embody  or  state  conclusions  of 
law.  If  a  special  verdict  includes  findings  of  evidence,  con- 
clusions of  law  and  matters  without  the  issues,  such  findings  will 
be  disregarded  in  the  determination  and  rendition  of  the  judg- 
ment. If  stripped  of  these  matters,  the  verdict  is  yet  sufficient 
to  lead  up  to  and  support  a  judgment  either  way  under  the  issues 
as  made  by  the  pleadings,  a  motion  for  a  venire  de  novo  will  be 
overruled.     Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind.  186, 
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and  cases  there  cited;  Indianapolis,  etc.,  R'y  Co.  v.  Bush,  loi 
Ind.  582;  Dixon  v,  Duke,  85  Ind.  434;  Louisville,  etc.,  R'y  Co. 
V.  Balch,  105  Ind.  93;  Hasselman  v.  Carroll,  102  Ind.  153. 

As  appellee's  mother  is  not  prosecuting  this  action,  we  can- 
not see  how  it  is  of  any  importance  whether  appellee  was 
employed  by  appellant  with  or  without  her  consent.  The  third 
and  fourth  findings,  therefore,  may  be  disregarded. 

In  the  eleventh  and  fourteenth  findings,  it  is  stated  that 
appellee  received  the  injury  without  fault  or  negligence  on 
his  part. 

In  the  twelfth  finding,  it  is  stated  that  appellee  exercised  such 
care  as  might  reasonably  have  been  expected  of  him,  considering 
his  youth  and  inexperience. 

The  fifteenth  finding  is,  that  appellant  was  careless  and  negli- 
gent in  allowing  the  sliver  or  splint  to  remain  and  protrude  from 
the  rail. 

In  the  sixteenth  finding,  it  is  stated  that  appellant  was  guilty 
of  negligence  in  running  the  train  without  brakemen. 

The  twentieth  finding  is,  that  the  injury  was  caused  by  the 
wrongful  act  of  appellant. 

The  twenty-first  finding  is,  that  it  was  negligence  on  the  part 
of  appellant  to  order  an  inexperienced  person  to  perform  the 
duties  of  brakeman  and  to  couple  cars,  without  first  giving  him 
proper  instructions. 

In  each  and  all  of  these  findings  in  relation  to  wrong  and 
negligence  on  the  part  of  appellant,  the  jury,  instead  of  returning 
the  facts  and  leaving  it  for  the  court  to  pronounce  the  law  upon 
those  facts,  .returned  conclusions  which  embody  conclusions  of 
law.  This  they  had  no  right  to  do,  and  hence  all  such  conclu- 
sions must  be  disregarded ;  and  hence  there  is  nothing  properly  in 
the  verdict  showing  that  appellant  was  in  any  way  guilty  of  wrong 
or  negligence  as  connected  with  the  defective  rail,  or  that  it  was 
guilty  of  any  other  wrong  or  negligence  to  the  injury  of  appellee, 
unless  other  portions  of  the  verdict  show  wrong  and  negligence 
upon  its  part  in  ordering  him  from  the  work  for  which  he  was 
employed,  to  a  different  and  more  hazardous  work.  That  is  the 
question  we  shall  hereafter  consider. 

Commencing  with  the  decision  of  the  English  court  in  the  case 
of  Priestley  v.  Fowler,  3  M.  &  W.  i,  in  1837  (0»  ^^^  decision  of 

I.  In  Priestley  v.  Fowler,  3  Mees.  &  of  a  van,  in  which  he  and  a  fellow- 
W.  I,  the  defendant  was  sued  by  his  servant  were  carrying  goods  for  his 
servant,  injured  by  the  breaking  down     master,  by  reason  of  its  weakness  and 
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the  Supreme  Court  of  South  Carolina  in  the  case  of  Murray  v. 
R.  R.  Co.,  I  McMulian,  385,  in  1841,  and  the  decision  of  the 
Suprenoe  Court  of  Massachusetts  in  the  case  of  Farwell  v.  Boston, 
etc.,  R.  R.  Corp.,  4  Met.  49,  in  1842,  it  has  become  the  settled 
law  in  England,  Scotland  and  Ireland,  and  the  States  of  this 
Union,  with  scarcely  an  exception,  that,  as  a  general  rule,  in 
the  contract  of  hiring,  there  is  an  implied  undertaking  upon  the 
part  of  the  master  that  he  will  use  all  reasonable  care  to  furnish 
safe  premises,  machinery,  and  appliances  for  conducting  the 
business  safely,  and  that  he  will  use  all  reasonable  care  to  furnish 
competent  and  prudent  co-employees.  The  master,  by  the  con- 
tract of  hiring,  does  not  become  an  insurer  against  injury  to  the 
servant.  On  the  other  hand,  in  the  contract  of  hiring,  there  is 
an  implied  undertaking  upon  the  part  of  the  servant  that  he  will 
exercise  reasonable  care  to  avoid  injury,  and  that  he  assumes  all 
ordinary  risks  incident  to  the  business,  and  all  risks  from  the 
negligence  of  his  co-employees.  When  the  master  has  kept  and 
performed  his  implied  undertaking,  the  servant  cannot  recover 
from  him  for  injuries  resulting  from  the  business,  or  the  negli- 
gence of  such  co-employees,  however  dangerous  the  business 
may  be. 

This  general  rule  has  been  modified  by  statute  in  some  of  the 
States,  but  not  in  this  State.  The  rule  obtains,  regardless  of 
the  fact  that  one  employee  may  be  the  superior  in  rank  to  others 
in  the  same  general  undertaking  or  employment,  unless  he  occu- 
pies the  place  of  vice-principal.  Pierce  R.  R.  358,  and  cases 
there  cited;  Wood  Master  and  Servant,  §§  326,  416,  425,  and 
cases  there  cited;  Madison,  etc.,  R.  R.  Co;  v.  Bacon  6  Ind. 
205  (i);  Gormley  v.  Ohio,  etc.,  R'y  Co.,  72  Ind.  31 ;  Lake  Shore, 

excessive  loading.   Defendant  was  held  sustained  through  the  negligence    of 

not  to  be  liable.    The  court  said  that  another   servant,    when   both  are  en- 

the  principal  was   under   no  implied  gaged  in  the  same  buiness.     The  action 

obligation  to  his  servant  for  the  suffi-  was  by  the  widow  of  a  deceased  em- 

ciency  of  the  van,  as  he  had  no  more  ployee  and  the  complaint  alleged  that 

knowledge  of  its  condition  than  the  ser-  her  husband  was  killed  while  traveling 

vant  hiipself.  as  a  passenger  in  one  of  defendant's 

See  also  abstract  of  the  case  of  Priest-  cars.     Defendant's    answer  was    that 

ley  V,  Fowler,  on  page  371,  ante,  the  deceased  was  not  a  passenf^er^  but  a 

servant  of  the  company,  and  that  the 

I.  In  Madison  &  Indianapolis  R.  R.  accident  happened  through  the  negli- 

Co.  V.  Bacon,  6  Ind.  205  (May  Term,  gence    of     his    fellow-servant.       The 

1855),  it  was  held  that  a  principal  is  not  answer  was  held  to  be  sufficient.     It  was 

liable  to  one  of  his  servants  for  injuries  also  held  that  g  3.  p.  426,  i  R.  S.,  1852, 
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etc.,  R'y  Co;  v.  McCormick,  74  Ind.  440;  Robertson  v.  Terre 
Haute,  etc.,  R.  R.  Co.,  78  Ind.  yj\  Umback  v.  Lake  Shore, 
etc.,  R'y  Co.,  83  Ind.  191;  Louisville,  etc.,  R.  R.  Co.  v.  Orr, 
8^.  Ind.  50,  14  Am.  Neg.  Cas.  484,  ante;  Brazil,  etc.,  Coal  Co.  v. 
Cain,  98  Ind.  282,  14  Am.  Neg.  Cas.  480,  ante;  Indiana  Car  Co. 
V,  Parker,  100  Ind.  181,  14  Am.  Neg.  Cas.  422,  ante;  Atlas 
Engine  Works  v,  Randall,  100  Ind.  293,  14  Am.  Neg.  Cas.  438, 
ante;  Indianapolis,  etc.,  R'y  Co.  v.  Johnson,  102  Ind.  352; 
Capper  z/.  Louisville,  etc.,  R'y  Co.,  103  Ind.  305. 

The  above  general  rule  applies  to  minors.  Pierce  R.  R.  360, 
and  cases  there  cited ;  Wood  Master  and  Servant,  §  368,  p.  744, 
and  cases  there  cited ;  Thompson  Neg.  977,  and  cases  there  cited ; 
Ohio,  etc.,  R.  R.  Co.  v.  Hammersley,  28  Ind.  371 ;  Sullivan  v. 
Toledo,  etc.,  R'y  Co.,  58  Ind.  26;  Ohio,  etc.,  R.  R.  Co.  v.  Tin- 
dall,  13  Ind.  366;  Atlas  Engine  Works  z^.  Randall,  supra;  Brazil, 
etc..  Coal  Co.  v.  Cain,  supra.  Out  of  this  general  rule  has  come 
the  more  specific  one,  that  if  the  servant  claims  damages  from 
the  master  for  injuries  received  on  account  of  defective  premises, 
buildings,  machinery  or  appliances,  he  must  allege  and  prove 
that  the  unfitness  or  the  defect,  which  caused  the  injury,  was 
known  to  the  master,  or  was  such  as,  with  reasonable  diligence 
and  attention  to  his  business,  he  ought  to  have  known.  If  the 
case  before  us  is  to  rest  alone  upon  the  alleged  negligence  of 
appellant  as  connected  with  the  alleged  defective  rail,  then  it 
must  be  shown  that  the  rail  was  so  defective  when  put  in  place 
by  appellant,  or,  if  it  afterwards  became  worn  and  defective,  that 
appellant  knew  of  the  defective  and  dangerous  condition,  or  that 
it  was  defective  and  dangerous  for  such  a  length  of  time  that 
appellant  might  and  ought  to  have  known  of  it  by  the  exercise  of 
reasonable  attention,  care  and  diligence.  Thompson  Neg.,  p. 
971 ;  Wood  Master  and  Servant,  §§   368,  414,  and  cases  there 

which  gave  to  the  wife,  or  in  case  there  con  case,  supra^  was  rendered  in  Peru  & 

was  no  wife,  then  to  the  minor  children  Indianapous  R.  R.  Co.  r.  Bradshaw, 

of  a  person  killed  by  the  negligence  or  6  Ind.  146  (1855),  where  judgment  for 

unskilf  ulness  of  the  officers  or  servants  plaintifif  in  action   for  the    negligent 

of  a  railroad  company,  etc.,  a  right  of  killing  of  her  hasband  was  reversed, 

action  against  the  company,  was  re-  On  the  fellottr-servant  ruling  in  the 

pealed  by  implication  by  g  784,  p.  205,  Bacon  case,  supra^  the  court  in   that 

2  R.  S.,  1852.    Judgment  for  plaintifif  case  said  that  the  broad  general  ruling 

in  the  Marion  Circuit  Court  for  $3,000  was  left  undecided  in  Gxllenwatbr  v, 

was  reversed,  Madison  &  Indianapolis  R.  R.  Co.,  5 

A  similar  ruling  in  an  action  brought  Ind.  339  (9  Am.  Neg.  Cas.  29on). 
under  the  statute  referred  to  in  the  Ba- 


\ 
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cited;  Atchison,  etc.,  R.  R.  Co.  v.  Wagner,  33  Kan.  660 ; 
Schooner  "  Norway"  v.  Jensen,  52  111.  373,  14  Am.  Neg.  Cas. 
327,  ante;  Indianapolis,  etc.,  R.  R.  Co.  v.  Love,  10  Ind.  554. 

If  the  jury  had  found  as  a  matter  of  fact,  that  appellant  put 
down  a  defective  and  dangerous  rail,  or  that  it  had  actual  knowl- 
edge of  the  defective  rail,  or  had  found  and  stated  the  length  of 
time  that  it  had  been  defective,  and  such  other  facts,  if  any,  as 
surrounded  the  case,  their  verdict  would  have  been  a  verdict  of 
facts,  and  the  court  might  then  have  declared  upon  the  facts,  as 
a  matter  of  law,  that  appellant  was  or  was  not  guilty  of  negli- 
gence as  connected  with  the  rail.  No  such  facts  are  stated  in 
the  special  verdict,  and  hence  there  is  nothing  in  that  verdict  to 
show  that  appellant  was  guilty  of  negligence  in  allowing  the 
alleged  defective  rail  to  remain  in  use  upon  the  rbadbed.  It  is 
apparent  that  the  jury  meant  to  find  that  appellant  was  thus 
guilty  of  negligence,  but  they  returned  legal  conclusions  instead 
of  facts.  The  verdict  is,  therefore,  defective  upon  its  face,  and 
so  defective  that  judgment  cannot  be  rendered  upon  it,  if,  as 
stated,  the  case  is  to  rest  alone  upon  the  alleged  negligence  of 
appellant  in  allowing  the  defective  rail  to  remain  in  use. 

Appellee  contends,  however,  that  when  injured  he  was  not 
engaged  in  the  work  for  which  he  was  hired ;  that  he  was  a  minor, 
without  experience  in  braking,  operating  trains  and  coupling 
cars;  that  he  was  wrongfully  taken  from  the  work  for  which  he 
was  engaged,  and  ordered  by  appellant  to  a  more  hazardous  work, 
and  that,  therefore,  the  above  general  rule  does  not  obtain,  and 
that  appellant  is  liable  regardless  of  the  fact  as  to  whether  or  not 
it  knew,  or  with  reasonable  care  might  have  known,  of  the 
defective  rail. 

The  above  general  rule  is  not  without  its  exceptions,  modi* 
fications  and  limitations. 

The  servant's  implied  assumption  of  risks  is  confined  to  the 
particular  work  and  class  of  work  for  which  he  is  employed. 
There  is  no  implied  undertaking,  except  as  it  accompanies  and 
is  a  part  of  the  contract  of  hiring  between  the  parties.  When 
the  servant  voluntarily,  and  without  directions  from  the  master, 
and  without  his  acquiescence,  goes  into  a  hazardous  work  out- 
side of  his  contract  of  hiring,  he  puts  himself  beyond  the  protec- 
tion of  the  master's  implied  undertaking,  and  if  he  is  injured  he 
must  suffer  the  consequences.  On  the  other  hand,  if  the  servant, 
by  the  orders  of  the  master,  is  carried  beyond  the  contract  of 
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hiring,  he  is  carried  away  from  his  implied  undertaking  as  to 
risks.  If  the  master  orders  him  to  work  temporarily  in  another 
department  of  the  general  business,  where  the  work  is  of  such  a 
different  nature  and  character  that  it  cannot  be  said  to  be  within 
the  scope  of  the  employment,  and  where  he  is  associated  with 
a  different  class  of  employees,  he  will  not,  by  obeying  such 
orders,  necessarily  thereby  assume  the  risks  incident  to  the  work 
and  the  risks  of  negligence  on  the  part  of  such  employees.  He 
will  not  necessarily  be  guilty  of  negligence  in  obeying  such 
orders  of  the  master,  even  though  they  may  carry  him  into  more 
hazardous  and  dangerous  work.  Whether  or  not  the  servant 
may  be  negligent  in  obeying  such  orders,  will  depend  upon  the 
facts  and  circumstances  of  each  particular  case.  The  facts  and 
circumstances  may  be  such  as  to  show  that  in  obeying  such 
orders  the  servant  voluntarily  assumed  the  increased  risks ;  or 
they  may  be  such  as  to  show  that  he  obeyed  the  orders  for  a 
temporary  change,  under  threats  of  discharge,  or  under  such 
circumstances  as  that  he  might  w6ll  have  expected  a  discharge 
if  he  disobeyed. 

In  all  cases  the  master  is  bound  to  disclose  to  the  servant  latent 
defects  and  dangers  of  which  he  has  knowledge,  or  of  which  he 
ought  to  havfi  knowledge  by  the  exercise  of  reasonable  attention, 
care  and  diligence,  and  of  which  the  servant  has  no  knowledge, 
and  would  not  discover  by  the  exercise  of  reasonable  care.  This 
is  particularly  so  when  the  master  employs,  for  a  hazardous  and 
dangerous  work,  a  child,  young  person,  or  other  person  without 
experience,  and  of  immature  judgment.  In  such  a  case,  the 
master  is  bound  to  point  out  the  dangers  of  which  he  has,  or 
ought  to  have,  knowledge,  and  give  to  the  employee  such  instruc- 
tions as  will  enable  him  to  avoid  injury  by  the  exercise  of  reason 
able  care,  unless  both  the  danger  and  the  means  of  avoiding  it 
are  apparent,  and  within  the  comprehension  of  the  servant.  A 
neglect  of  such  duties  may,  in  a  proper  case,  the  servant  being 
without  contributory  negligence,  render  the  master  liable,  regard- 
less of  the  fact  that  he  may  have  exercised  reasonable  care  in 
making  and  keeping  the  premises,  machinery  and  appliances  in  a 
safe  condition.  The  person  employed  may  be  so  young,  inex- 
perienced and  immature  in  judgment,  that  no  kind  of  warning 
and  instruction  would  relieve  the  master  from  responsibility  for 
injuries  resulting  from  putting  him  at  a  hazardous  and  dangerous 
work. 
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In  the  cases  last  above  mentioned,  the  gravamen  of  the  action 
is  the  negligence  of  the  master  in  failing  to  give  the  proper  warn- 
ings and  instructions,  and  in  employing  a  person  of  such  imma- 
ture  years  and  judgment  that  such  warnings  and  instructions 
would  afford  no  protection.  And  hence,  in  order  that  the  master 
may  be  properly  charged  as  being  thus  negligent,  and  made  liable 
for  resulting  injury,  it  must  be  made  to  appear  that  he  knew,  or 
by  the  exercise  of  reasonable  care  and  observation  might  have 
known,  of  the  inexperience,  disqualification  and  immature  judg- 
ment of  the  servant  employed.  When  a  person  of  apparently 
sufficient  age,  physical  ability  and  mental  caliber  to  perform  the 
service,  seeks  an  employment  at  the  hands  of  a  railway  company 
or  other  master,  he  ought  to  be  held  to  an  implied  representation 
that  he  is  competent  to  perform  the  duties  of  the  position  he 
seeks,  and  competent  to  apprehend  and  avoid  all  dangers  that 
may  be  discovered  by  the  exercise  of  ordinary  care  and  pru- 
dence. In  such  a  case,  we  know  of  no  good  reason  or  rule  of 
law  that  will  compel  the  master  to  pass  him  through  a  critical 
examination  to  discover  his  competency  for  the  place,  or  that 
will  convict  the  master  of  negligence  for  not  so  doing. 

As  we  have  said,  when,  by  the  order  of  the  master,  the  servant 
is  carried  beyond  his  employment,  he  is  carried  away  from  his 
implied  undertaking  to  assume  the  risks  incident  to  the  employ- 
ment. Hence  it  is,  that  when  a  servant  is  thus,  by  orders  of 
the  master,  put  at  work  outside  of  his  employment,  and  is 
injured  by  reason  of  defective  machinery,  railroad  track,  etc., 
without  his  fault,  the  master  is  liable,  regardless  of  the  care  he 
may  have  exercised  to  keep  the  machinery,  railroad  track,  etc. , 
in  a  safe  condition.  When  a  servant  is  thus  ordered  to  work  at 
a  particular  place,  or  with  particular  machinery,  etc.,  outside  of 
his  employment,  the  master  impliedly  assures  him,  not  only  that 
he  has  exercised  reasonable  care  to  have  the  place,  machinery, 
etc.,  in  a  safe  condition,  but  also  that  they  are  in  a  safe  con- 
dition and  fit  for  the  business  for  which  they  are  used.  This 
principle,  or  rule  of  the  law,  has  been  more  frequently  and  more 
rigorously  applied  in  cases  of  employees  immature  in  years,  judg- 
ment and  experience. 

Here  again  it  should  be  observed  that  the  master  will  not  be 
thus  liable,  if  the  circumstances  are  such  as  to  show  that  the 
servant  is  competent  to  apprehend  the  danger,  and  expressly  or 
impliedly  assumes  the   risk.     The   following    authorities  fully 
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support  the  above  ruling:  Atlas  Engine  Works  v.  Randall,  supra; 
Hill  V.  Gust,  55  Ind.  45,  14  Am.  Neg.  Cas.  447,  ante;  Hawkins 
V,  Johnson,  105  Ind.  29,  14  Am.  Neg.  Cas.  444,  ante;  Indiana 
Car  Co.  V,  Parker,  supra;  Mann  v.  Oriental  Print  Works,  1 1  R. 
I.  152,  and  Judge  Redfield's  note  thereto,  14  Am.  L.  Reg.  N. 
S.  728;  R.  R.  Co.  V,  Fort,  17  Wall.  553;  Lalor  i\  Chicago,  etc., 
R.  R.  Co.,  52  111.  401 ;  Coombs  v.  New  Bedford  Cordage  Co.,  102 
Mass.  572;  Chicago,  etc.,  R'y  Co.  v.  Bayfield,  37  Mich.  205; 
Dowling  V.  Allen  &  Co.,  74  Mo.  13;  Wood  Master  and  Servant, 
§§  349»  350»  352,  439;  Beach  Con.  Neg.,  §  132;  Thompson  Neg.. 
PP-  975.  976,  §  7;  P-  977 f  §  8;  p.  979»  §  9;  P-  1016,  §  21 ;  Pierce 
R.  R.  378. 

Thus  far  we  have  spoken  of  orders  given  to  the  servant  by  the 
master.  In  most  of  the  cases  without  this  State,  above  cited, 
the  orders  were  by  persons  held  to  have  sustained  to  the  master 
the  relation  of  vice-principal.  We  cite  those  cases  in  support  of 
the  general  doctrines  here  declared.  So  far  as  they  hold  that 
any  particular  person,  upon  any  particular  evidence,  may  be 
regarded  as  a  vice-principal,  we  express  no  opinion,  either  of 
approval  or  disapproval  at  this  time.  We  are  not  required  at 
this  time  to  decide  anything  upon  those  questions,  because  they 
are  not  properly  before  us. 

We  turn  again  to  the  special  verdict.  It  is  very  clear  that  this 
verdict  does  not  bring  appellee's  case  within  the  doctrine  for 
which  he  contends,  and  the  doctrine  here  declared. 

It  is  stated  in  the  fifth  special  finding  that  appellee  was  ordered 
by  appellant's  section  boss,  having  charge  of  a  certain  section  of 
the  road,  to  go  upon  a  construction  train,  but  it  is  not  shown 
that  this  section  boss  had  any  authority  at  all  over  appellee,  or 
that  he  was  the  boss  of  the  section  upon  which  he  was  employed 
to  work. 

It  is  stated  in  the  eighth  special  finding  that  appellee  was 
ordered  by  appellant's  '*  agent  and  plaintiff's  superior  in  author- 
ity "  to  go  to  the  rear  of  the  construction  train  and  act  as 
brakeman. 

In  the  tenth  special  finding,  it  is  stated  that ''  appellee  was 
ordered  by  an  agent  of  defendant,  and  a  superior  in  authority 
to  plaintiff,"  to  couple  some  cars  to  the  construction  train. 

In  the  fourteenth  special  finding  it  is  stated  that  appellee  was 
ordered  by  "  an  employee  of  defendant,  and  superior  to  plaintiff 
in  authority  on  said  railway,  to  make  the  coupling  of  certain  cars 
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attached  to  the  locomotive  of  the  train  on  which  he  was  work- 
ing/' and  that  the  "  defendant  ordered  him  to  couple  cars." 

We  think  that  the  jury  should  have  been  returned  to  their 
room  with  instructions  to  make  e?xh  and  every  one  of  these 
findings  in  relation  to  the  persons  who  gave  the  orders,  more 
certain  and  specific,  so  as  to  show  the  nature  of  their  employ- 
ment, their  duties  and  authority  generally,  and  what  control,  if 
any,  they  were  given  and  had  over  appellee  as  a  servant  of  the 
common  master.  Whether  the  purpose  of  these  findings  was  to 
show  that  appellee  did  not  voluntarily  leave  the  work  for  which 
he  was  employed,  and  voluntarily  undertake  a  more  hazardous 
work,  or  that  appellant  was  guilty  of  wrong  in  thus  ordering  him 
to  do  the  hazardous  work  outside  of  his  employment,  or  is  in  any 
way  liable  by  reason  of  such  orders,  it  is  equally  important  and 
essential  that  the  persons  who  gave  the  orders  should  have  had 
authority  to  bind  appellant  by  such  orders.  In  other  words,  the 
orders  must  have  been  the  orders  of  the  master,  appellant.  And  in 
order  that  they  should  be  so,  the  persons  giving  the  orders  must, 
as  to  such  orders,  have  occupied  the  position  of  vice-principal. 

If  appellee,  without  any  kind  of  orders  by  appellant  and  as  a 
mere  volunteer,  left  the  work  for  which  he  was  employed,  and 
as  such  volunteer  undertook  the  coupling  of  cars,  he  cannot  hold 
appellant  liable  on  account  of  any  injuries  he  may  have  thus 
received.  And  if  upon  the  orders  of  a  co-employee,  engaged 
in  the  same  work  with  him,  and  without  authority  from  the  mas- 
ter to  order  and  control  appellee's  work  and  movements,  he  left 
his  work  and  engaged  in  the  hazardous  work,  he  cannot  make 
the  master  respond  in  damages  for  the  consequences.  Wood 
Master  and  Servant,  §§425,  450,  451  (p.  889);  Thompson  Neg., 
pp.  1016-17;  Felch  V.  Allen,  98  Mass.  572;  Brown  v.  Byroads, 
47  Ind.  435;  Everhart  v.  Terre  Haute,  etc.,  R.  R.  Co  78  Ind. 
292  (i). 

It  does  not  necessarily  follow  that  because  the  persons  giving 
the  orders  stood  towards  appellee  in  the  relation  of  superior  in 
the  employ  of  appellant,  they  had  authority,  or  the  semblance  of 
authority,  to  order  him  to  do  the  braking  and  coupling.  They 
may  have  been  superior  in  rank,  and  yet  without  authority,  or 
the  semblance  of  authority,  to  give  such  orders.     For  the  reasons 

I.  The    Indiana    cases    relating    to    the  Indiana  cases  In   this  volatne  of 
master  and  servant  cited  in  the  opinion    Am.  Nbg.  Cas. 
in  the  case  at  bar,  are  reported  with 
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stated,  also,  the  court  should  have  sustained  appellant's  motion 
for  a  rule  to  make  the  complaint  more  certain  and  specific. 

If  it  be  said  that  the  special  findings  last  above  under  con- 
sideration amount  to  statements  that  the  persons  giving  the 
orders  to  appellee  occupied  the  position  of  vice-principals,  then 
we  should  have  those  findings  in  collision  with  the  rule  that  the 
jury,  in  returning  a  special  verdict,  cannot  embody  therein  con- 
clusions of  law.  Whether  or  not  such  persons  had  such  author- 
ity, or  occupied  the  position  of  vice-principals,  would  depend 
upon  their  rank  in  the  master's  service,  their  duties  and  powers, 
their  relation  to  appellee,  and  the  authority  expressly  conferred 
upon  them  by  the  master,  etc.     These  are  matters  of  fact. 

The  jury  should  have  found  and  returned  the  facts.  Upon 
the  facts  so  found  it  would  have  been  for  the  court  to  declare,  as 
a  matter  of  law,  whether  or  not  the  persons  giving  the  orders 
were,  as  to  such  orders,  vice-principals.  Rejecting  what  may  be 
regarded  as  conclusions  of  law,  the  special  verdict  states  nothing 
to  show  that  appellee  left  his  work  and  went  upon  the  train  by 
the  orders  of  any  one  who  had  authority  to  direct  him  and  bind 
appellant  by  such  directions.  Here,  again,  the  jury  attempted 
to  find  that  appellee  went  upon  the  train  under  proper  orders, 
but  rendered  their  verdict  defective  by  returning  legal  conclusions, 
and  not  the  facts. 

The  seventeenth  finding  is,  that  the  supervisor,  who  had  charge 
of  a  portion  of  the  road,  was  upon  the  train  in  charge  of  the 
hands  thereon,  and  directed  that  appellee  be  ordered  to  the  rear 
of  the  car  to  act  as  brakeman  and  couple  cars.  Of  this  finding 
it  is  sufllicient  to  say  that  there  is  nothing  in  the  verdict  to  show 
that  this  direction  was  carried  out  by  any  one,  or  that  appellee 
acted  in  obedience  to  it. 

Whether  the  case  should  be  made  to  rest  upon  the  alleged 
negligence  of  appellant,  as  connected  with  the  defective  rail,  or 
upon  its  alleged  wrong  or  negligence  in  ordering  appellee  from 
the  work  for  which  he  was  employed  to  the  different  and  more 
dangerous  work  of  coupling  cars,  it  must  appear  that  he  was  not 
guilty  of  negligence  which  contributed  to  his  injury.  In  no  case 
will  the  master  be  held,  as  upon  a  warranty,  against  the  negli- 
gence of  the  servant,  who  thereby  brings  injury  upon  himself 

which  he  might  have  avoided  by  the  exercise  of  reasonable  care 
and  prudence.  If  appellee  knew  of  the  defective  rail,  and  under 
all  the  circumstances,  by  the  exercise  of  reasonable  care,  might 
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have  avoided  the  injury,  he  cannot  recover.  It  is  not  found  in 
the  special  verdict  that  he  did  not  know  of  the  defective  and 
dangerous  rail,  nor  that  the  circumstances  were  such  that  he  did 
not  comprehend  the  danger.  It  is  found  that  he  had  never  per- 
formed the  duties  of  brakeman,  nor  coupled  cars,  and  that  he 
had  no  experience  in  railroading  except  working  upon  the  track ; 
but  that  might  all  be,  and  yet  he  might  have  known  that  to 
undertake  to  couple  the  cars  ovei^  it,  in  the  manner  he  did.  was 
dangerous,  and  would  result  in  injury.  The  other  portions  of 
the  verdict,  so  far  as  they  relate  to  care  on  appellee's  part,  are 
mere  conclusions  of  law,  and  must  be  disregarded. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  sustain  appellant's  motion 
for  a  venire  de  novo,  and  his  motion  for  a  rule  upon  appellee  to 
make  his  complaint  more  certain  and  specific. 

MINOR  EMPLOYEES  INJURED  WHILE  IN  THE  SERVICE  OF 

RAILROAD  COMPANIES. 

1.  Brakemen  injured. 

a.  Coupling  cars. 

b.  Thrown  from  cars. 

2.  Construetion  train  —  Derailment  of. 

3.  Construction  train—  Thrown  firom. 

4.  Defective  ear  and  appliances. 
6.  Explosion  —  Cleaning  engine. 

6.  Falling  f^m  freight  car. 

7.  Falling  object — TunneL 

8.  Injured  while  assisting  employee. 

1.  Brakemen  injured. 

a.  Coupling  cars. 

In  St.  Louis  &  S.  E.  R*y  Co.  v.  Vaurius,  56  Ind.  511  (May  Term,  1877), 
minor  employee,  sixteen  years  of  age,  employed  as  brakeman,  switchman  and 
car-coupler  upon  defendant's  railway,  fatally  injured  by  being  caught  between 
the  cars,  which  were  alleged  to  be  defectively  constructed,  judgment  for  plaintiff, 
mother  of  the  deceased,  for  $1,200  in  the  Vanderburgh  Circuit  Court  was 
affirmed.  The  Valirlus  case  ruling  on  the  question  of  railroad  companies  adopt- 
ing improved  machinery  was  criticised  in  Lake  Shore,  etc.,  R'y  Co.  v.  McCor- 
mick,  74  Ind.  440,  where  it  was  held  that  railroad  companies  were  bound  only 
to  ordinary  care  in  keeping  machinery  in  good  repair.  The  McCormick  case 
ruling  was  approved  in  Umback  v.  Lake  Shore,  etc.,  R'y  Co.,  83  Ind.  191,  and 
the  Valirius  case  ruling  was  criticised. 

In  Umback  v.  Lake  Shore  &  Michigan  Southern  R'y  Co.,  83  Ind.  191  (May 
Term,  i88a),  minor  employee,  nineteen  years  of  age,  a  switchman  in  defendant's 
employ,  injured  while  coupling  cars,  judgment  for  defendant  in  the  Laporte 
Circuit  Court  was  affirmed^  the  plaintiff  having  assumed  the  risks.  The  ruling 
as  to  duty  to  keep  machinery  in  repair,  etc.,  declared  in  Lake  Shore,  etc.,  R'y 
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Co.  V,  McCormick,  74  Ind.  440,  approved,  and  the  ruling  in  St.  Louis,  etc.,  R'y 
Co.  V.  Valirius,  56  Ind.  511,  criticised. 

In  Pennsylvania  Co.  v.  Long.  94  Ind.  251  (November  Term,  1883),  minor 
employee,  seventeen  years  old,  killed  by  being  caught  between  cars  while 
attempting  to  couple  same,  judgment  for  plaintiff,  the  mother  of  the  deceased, 
was  reversed^  for  erroneous  instruction  on  the  question  of  service  of  minor  with- 
out parent's  consent.     Petition  for  rehearing  overruled. 

In  Louisville.  New  Albany  &  Chicago  R'y  Co.  v.  Frawley,  iio  Ind.  18 
(November  Term,  1886).  minor  employee,  a  brakeman,  injured  while  attempting 
to  couple  engine  and  freight  car,  his  hands  being  caught  and  crushed  between 
the  dead  woods,  judgment  for  plaintiff  for  $7,700  in  the  Tippecanoe  Circuit  Court 
was  affirmed.  The  questions  of  assumption  of  risk  and  duty  to  instruct  minor 
employees  as  to  extra  hazards  fully  discussed. 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis  R'y  Co.  v.  Sloan,  ii  Ind.  App. 
401  (November  Term,  1894);  minor  employee,  a  brakeman,  fatally  injured, 
while  between  cars  for  the  purpose  of  coupling  the  8ame,*by  reason  of  a  defec- 
tive track;  judgment  for  plaintiff  in  the  Benton  Circuit  Court  reversed;  errone- 
ous admission  of  declarations  of  decedent  ten  minutes  after  injury  as  part  of 
res  gesta, 

i.   Thrown  from  ears. 

In  Pennsylvania  Co.  v.  Congdon  (by  Next  Friend),  134  Ind.  226  (November 
Term,  1892),  minor  employee,  eighteen  years  of  age,  acting  as  brakeman  on 
freight  train,  injured,  by  being  thrown  forward  and  between  car  and  tender  of 
said  engine  which  was  suddenly  slowed  by  the  engineer  without  warning  or 
signal,  run  over  and  arm  crushed,  defective  lantern  being  alleged  as  cause  of 
injury,  judgment  for  plaintiff  in  the  Allen  Circuit  Court  was  reversed  on  the 
ground  that  the  complaint  did  not  sufficiently  show  cause  of  action. 

In  O'Neal  v.  Chicago  &  Indiana  Coal  R'y  Co.,  132  Ind.  no  (June,  1892), 
brakeman,  twenty  years  of  age,  injured  by  being  thrown  from  train  as  same 
was  being  backed  on  side  track,  the  accident  being  caused  by  alleged  defective 
condition  of  the  track,  judgment  for  the  railway  company  in  the  Clay  Circuit 
Court  was  affirmed.  It  was  held  that  plaintiff  was  not  free  from  contributory 
negligence;  that  the  condition  of  the  track  was  open  and  obvious,  the  presump- 
tion being  that  plaintiff  had  notice  thereof  and  assumed  the  risks;  that  while 
the  master  is  bound  to  provide  a  safe  working  place  for  his  servants  he  is  not 
an  insurer;  that  plaintiff's  age  did  not  bring  him  within  the  rule  that  children 
must  be  warned  of  the  dangers  of  the  service  and  properly  instructed  as  to  the 
duties  required  of  them. 

2.  Constraetlon  train  —  Derailment  of. 

In  EvANSViLLB  &  Richmond  R.  R.  Co.  v,  Henderson,  134  Ind.  636  (May  Term, 
1893),  minor  employee,  nineteen  years  old,  riding  on  construction  train  over 
half.finished  track,  injured  by  derailment  of  train,  defective  track  being  alleged, 
judgment  for  plaintiff  in  the  Jackson  Circuit  Court  was  reversed  on  the  ground 
of  assumption  of  risk,  etc. 

A  subsequent  decision  in  the  Henderson  case  resulted  in  judgment  for  plain- 
tiff being  reversed  on  similar  grounds  of  former  appeal.  See  142  Ind.  596 
(November  Term,  1895). 

In  Ohio  &  Mississippi  R'y  Co.  v,  Tindall,  13  Ind.  366  (November  Term, 
1859),  minor  employee,  eighteen  years  of  age,  working  with  other  employees 
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gravelinfi^  a  portion  of  the  railroad  track,  killed  by  the  carelessness  of  the  engi- 
neer  in  running  the  gravel  train  whereby  it  collided  with  an  animal  and  was 
thrown  off  the  track,  judgment  for  plaintiff,  the  mother  of  the  deceased,  for 
$2,000  in  the  Martin  Circuit  Court  was  reversed  on  the  fellow-servant  rule,  and 
for  error  in  charge  on  damages.  The  rulings  in  Madison  &  Ind.  R.  R.  Co.  v. 
Bacon,  6  Ind.  205,  and  Fitzpatrick  v.  New  Albany,  etc.,  R.  R.  Co.,  7  Ind.  436, 
aflSrmed. 

8.  Constraetion  train  —  Thrown  from. 

In  EvANSviLLB  &  Richmond  R.  R.  Co.  v.  Maddux  (by  Nkxt  Friend),  134 
Ind.  571  (May  Term,  1893),  minor  employee,  riding  on  construction  train, 
thrown  from  car  and  construction  materials  falling  on  him  injuring  his  leg,  the 
accident  being  caused  by  defective  roadbed,  judgment  for  plaintiff  in  the  Law- 
rence  Circuit  Court  was  affitmed  d^nd.  petition  for  rehearing  overruled. 

In  Chicago  &  Great  Eastern  R'y  Co.  v,  Harney,  28  Ind.  28  (May  Term, 
1867),  minor  employee,  eighteen  years  of  age,  employed  as  track  hand,  ordered 
by  defendant's  roadmaster  to  assist  in  loading  and  distributing  railroad  ties 
from  a  construction  train,  thrown  from  train  by  reason  of  one  of  the  ties  strik- 
ing a  post  near  track  and  the  end  of  such  tie  striking  the  employee,  it  was  held 
that  where  an  employee  is  hired  to  do  a  particular  work  and  an  employee  orders 
him  to  do  something  more  hazardous  and  he  is  injured  thereby,  the  railroad 
company  is  liable  for  the  injury.  In  such  case  it  was  also  held  that  the  father 
could  not  maintain  an  action  for  injury  to  his  minor  son,  unless  the  railroad 
company  was  negligent  in  hiring  the  fellow. servant  causing  the  injury,  and  for 
error  in  refusing  an  instruction  requested  to  this  effect,  judgment  for  plaintiff 
in  the  Howard  Common  Pleas  was  reversed. 

See  also  Ohio  &  Mississippi  R.  R.  Co.  v,  Hammersley,  28  Ind.  371  (Novem- 
ber Term,  1867)  for  rulings  similar  to  the  Harney  case,  supra.  The  Harney 
case  was  an  action  by  a  father  for  damages  for  death  of  minor  son  while  riding 
on  the  engine  of  a  construction  train  in  violation  of  rules,  his  duties  being  sim- 
ply to  furnish  water  to  employees  on  the  train.  The  railroad  company  was 
held  not  to  be  liable,  and  judgment  for  plaintiff  was  reversed. 

4.  Defeetlve  ear  and  appliances. 

Chicago  &  Erie  R.  R.  Co.  v.  Branyan,  Adm'r,  10  Ind.  App.  570  (May  Term, 
1894);  minor  employee,  nineteen  years  old,  foreman  of  derrick  car  used  in 
making  repairs  on  defendant's  road,  fatally  injured  by  the  breaking  of  the  car, 
caused  by  defective  appliances,  etc.,  whereby  he  was  caught  in  the  wreckage^ 
judgment  for  plaintiff  for  $3,000  in  the  Huntington  Circuit  Court  wm  affirmed 
and  petition  for  rehearing  overruled. 

5.  Explosion  —  Gleaning  encrlne. 

Louisville.  Evansville  &  St.  Louis  R,  R.  Co.  v.  Berry,  2  Ind.  App.  427 
(May  Term,  1891);  minor  employee,  eighteen  years  old,  employed  as  an  "  engine 
washer,"  ordered  by  foreman  of  engine-house  to  go  under  an  engine  to  tighten 
mud  plugs  in  the  rim  of  the  boiler,  fatally  injured  by  being  burned  and  scalded 
with  escaping  steam  and  hot  water  caused  by  one  of  the  plugs  being  blown  out 
by  the  pressure  in  the  boiler;  judgment  for  plainiiff  in  the  Dubois  Circuit  Court 
for  Iqoo  reversed  for  erroneous  rejection  of  competent  and  material  evidence 
bearing  upon  the  declarations  of  the  injured  parly  at  the  time  of  the  accident. 
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6.  Falling  f^m  flight  ear. 

Toledo,  St.  Louis  &  Kansas  City  R.  R.  Co.  v,  Trimble,  8  Ind.  App.  333 
(November  Term,  1893);  minor  employee,  nineteen  years  of  age,  a  nightwatch- 
man  in  defendant's  service,  fatally  injured  by  being  thrown  from  top  of  freight 
car,  owing  to  sudden  stop  of  train;  judgment  for  plaintiff  reversed,  it  not  being 
shown  that  alleged  incompetency  of  engineer  was  known  to  defendant. 

7.  Falling  objeet  — Tunnel. 

Louisville,  New  Albany  &  Chicago  R'y  Co.  v,  Cornelius,  14  Ind.  App.  399 
(November  Term,  1895);  minor  employee,  one  of  a  gang  of  laborers  employed 
at  work  in  a  tunnel,  injured  by  the  fall  of  a  large  quantity  of  rock  and  dirt 
from  roof  of  tunnel;  judgment  for  plaintiff  affirmed. 

8.  Injured  while  assisting  employee. 

In  Cooper  (by  Next  Friend)  v.  Lake  Erie  &  Western  R.  R.  Co.,  136  Ind. 
366  (January,  1894),  an  action  against  a  railroad  company  for  damages,  the  sylla- 
bus to  the  official  report  states  '*  the  complaint  shows  that  the  plaintiff,  a  young 
man  under  twenty-one  years  of  age,  boarded  a  freight  train,  under  arrange- 
ments with  the  conductor  and  brakeman,  that  he  should  assist  the  brakeman, 
so  far  as  he  could,  ia  consideration  of  being  permitted  to  ride  from  P.  to  M., 
and  that  while  so  assisting  the  brakeman,  being  ignorant  of  the  dangers  of  the 
service,  and  without  instructions,  plaintiff  was  severely  injured  by  the  careless- 
ness of  defendant's  servants;  failing  to  show  any  authority  in  the  conductor  or 
brakeman  to  employ  assistance,  or  that  there  was  an  emergency  therefor,  and 
failing  to  show  a  custom,  rule  or  regulation  of  the  company,  by  which  plaintiff 
might  pay  his  way  by  working  on  the  train,  whereby  he  might  be  a  passenger. 
Held^  that  the  complaint  is  insufficient."  Plaintiff  was  thrown  from  top  of  car 
by  another  car  colliding  with  the  car  on  which  he  was  standing.  Judgment  for 
defendant  in  the  Wells  Circuit  Court  affirmed. 
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railway  company  v.  STUPAK. 

Supreme  Court  of  Judicature^  Indiana^  May  Term^  1886, 

[Reported  in  108  Ind.  i.] 

FELLOW-SERVANT.  —  A  master  is  not  liable  in  damages  to  an  employee  for 
an  injury  caused  or  occasioned  by  the  negligence,  whether  of  omission  or 
commission,  of  a  co-employee  or  fellow-servant. 

PLEADING  —  COMPLAINT  —  INCOMPETENT  FELLOW-SERVANT.  — 
Where  a  servant  shows  in  his  complaint  that  the  injury  for  which  he  sues 
the  master  was  caused  or  occasioned  by  the  negligence  of  his  fellow-servant, 
he  must  also  allege,  either  that  the  master  had  not  exercised  ordinary  care 
in  the  employment  of  such  fellow-servant,  or  that  he  had  retained  him  in 
his  service  after  notice  of  such  servant's  negligent  discharge  of  his  duties, 
and  the  injured  servant  must  also  aver  that  he  had  no  knowledge,  at  the 
time  he  entered  the  master's  service,  of  the  negligent  habits  of  such  fellow- 
servant,  and  the  failure  to  so  aver  is  not  cured  by  the  allegation  that  he 


544  14  AMERICAN  Negligence  Cases. 

was  "wholly  unacqaainted  "  with  such  fellow-servaot  at  the  time  of  enter- 
ing the  master's  service. 

INCOMPETENT  SERVANT  —  KNOWLEDGE  OF  INJURED  SERVANT  — 
CONTINUANCE  IN  SERVICE  —  PLEADING  —COMPLAINT.  —  Where 
a  servant  remains  in  the  master's  service  after  he  has  knowledge  of  the 
negligent  habits  of  a  fellow-servant,  he  must  show  in  his  complaint  for 
injuries  caused  bj  the  negligence  of  such  fellow -servant,  a  reasonable 
excuse  for  remaining  in  the  service  after  acquiring  such  knowledge  of  the 
negligence  of  his  fellow-servant  (i). 

So  helit,  in  action  for  damages  for  injuries  sustained  by  plaintiff,  a  track  laborer 
in  defendant's  employ,  caused  by  negligent  act  of  a  fellow-servant  in 
suddenly  starting  a  work  train  without  warning,  whereby  plaintiff  was 
thrown  between  the  cars  and  seriously  injured. 

From  the  Porter  Circuit  Court.  The  case  is  stated  in  the 
opinion.    Judgment  reversed. 

J.  1.  Best,  A.  Pond,  O.  G.  Getzen-Danner,  J.  Morris,  C. 
H.  Aldrich  and  J.  M.  Barrett,  for  appellant. 

A.  H.  Bartholomew,  E.  D.  Crumpacker,  A.  C.  Harris 
and  W.  H.  Calkins,  for  appellee. 

Howk,  Ch«  J.  —  The  first  error  of  which  complaint  is  here 
made  by  appellant,  the  defendant  below,  is  the  overruling  of  its 
demurrer  to  the  first  paragraph  of  appellee's  complaint. 

In  the  first  paragraph,  appellee  alleged  that  appellant  was  a 
railroad  corporation  owning  and  operating  a  railroad  over  and 
across  Porter  county,  Indiana ;  that,  in  the  operation  of  its  rail- 
road, appellant  ran  a  certain  locomotive  engine  and  construction 
train,  composed  of  flat  cars,  used  for  hauling  gravel,  etc.,  west- 
ward from  Laporte,  Indiana;  that  such  locomotive  and  train  of 
cars  had  been  so  used  by  appellant  for  five  years  before  the  com- 
mencement of  this  suit;  that,  on  such  train  of  cars,  appellant  had 
in  its  employ  a  large  number  of  hands  who  resided  at  different 

I.  On   a    subsequent    trial    plaintiff  vice,  it  will  be  presumed,  in  the  absence 

again  recovered  a  verdict  and  judgment  of  a  finding  by  the  jury  of  the  exist- 

which,  however,  on  appeal  by  defend-  ence  of  this  fact,  that  it  was  not  proven 

ant,  was  reversed^  and  petition  for  re-  on  the  trial.     A  finding  that  defendant 

hearing  overruled.     See  Lake  Shore  &  had  knowledge  of  the  careless  habits  of 

Michigan  Southern  R'y  Co.  v.  Stupak,  its  engineer  before  the  day  on  which 

123  Ind.  aio  (November  Term,  1889).  the  injury  occurred,  does  not  authorize 

In  Lake  Shore  &  Michigan  South-  it  to  be  said,  as  matter  of  law,  that  de- 

ERN  R'y  Co.  v,  Stupak,  123  Ind.  210,  it  fendant  negligently  retained  him  in  its 

was  held   that  where    **  the    material  service  after  such  knowledge.'*  Nothing 

charge  in  a  complaint  was  that  defend-  can  be  added  to  a  special  verdict  by  in- 

ant,  with  notice  of  the  negligence  and  ference.     It  was  dXso  held  in  the  Stupak 

carelessness  of  its  engineer,  carelessly  case  that  the  engineer  and  plaintiff  were 

and  negligently  retained  him  in  its  ser*  fellow-servants. 
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points  along  its  railroad,  and  were  conveyed  b;  such  train  to  and 
from  their  places  of  labor,  night  and  morning ;  that  appellant 
had  in  its  employ,  for  a  year  prior  to  the  13th  day  of  August,  as 
engineer  of  the  locomotive  engine  used  to  propel  such  construc- 
tion train,  one  Pool,  who  was  habitually  careless  and  negligent 
in  the  discharge  of  his  duties  as  such  engineer,  during  all  of  said 
time,  and  was  not  possessed  of  sufficient  skill  to  run  said  engine 
in  an  ordinary  careful  and  prudent  manner,  of  all  which  appellant 
had  due  notice  but  negligently  retained  said  Pool  in  its  employ 
as  such  engineer. 

Appellee  further  alleged  that  some  time  during  July,  1883,  he 
being  wholly  unacquainted  with  said  Pool,  and  with  appellant's 
employees  in  charge  of  such  construction  train,  entered  the 
service  of  appellant  as  one  of  its  laborers  or  work-hands  upon 
such  construction  train,  and  as  a  track  repairer  of  its  roadbed ; 
that  on  or  about  such  13th  day  of  August,  1883,  the  appellee, 
while  in  appellant's  employ,  upon  such  construction  train,  was 
standing  upon  one  of  the  cars  of  such  train,  while  the  same  was 
standing  still,  and  while  the  locomotive  engine  attached  thereto 
was  in  the  management  and  control  of  said  Pool,  when,  without 
any  fault  or  negligence  upon  appellee's  part,  said  Pool  negli- 
gently and  without  any  signal  or  warning  suddenly  put  said 
engine  and  train  of  cars  in  rapid  motion,  whereby  appellee  was 
thrown  off  his  feet,  between  two  cars,  and  his  arms  were  crushed 
and  broken  in  such  a  manner  as  to  be  permanently  disabled,  and 
his  person  was  otherwise  mangled,  cut  and  bruised,  causing  him 
great  physical  and  mental  suffering,  etc.,  to  his  damage,  etc. 
All  of  which  was  wholly  without  his  fault,  but  owing  to  the  fault 
and  negligence  of  said  Pool  as  aforesaid,  and  of  the  appellant  in 
keeping  said  Pool  in  its  employ,  as  such  engineer,  after  notice  of 
his  unskilful  and  negligent  habits  in  running  said  engine  as  afore- 
said.    Wherefore,  etc. 

It  is  claimed  by  appellant's  counsel  that  this  paragraph  of 
complaint  was  insufficient,  and  the  demurrer  thereto  ought  to 
have  been  sustained,  for  two  reasons,  namely:  i.  Because 
appellee  has  not  averred  therein  that  he  did  not  know  of  Pool's 
negligent  habits  at  the  time  he  entered  appellant's  service. 

2.  Because  appellee  has  failed  to  aver  any  excuse  for  his 
remaining  in  appellant's  service  after  he  knew,  or  should  have 
known,  of  Pool's  negligent  habits. 

The  general  rule  of  law,  recognized  and  acted  upon  in  many 
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of  our  decisions,  is,  that  the  master  is  not  liable  in  damages  to 
an  employee  for  an  injury  caused  or  occasioned  by  the  negligence, 
whether  of  omission  or  commission,  of  a  co-employee  or  fellow- 
servant.  The  liability  to  injury,  resulting  from  the  negligence 
of  his  co-employees,  is  one  of  the  risks  which  each  employee, 
engaging  with  others  in  the  service  of  a  common  master,  takes 
upon  himself.  Such  a  liability  to  injury  i^  a  hazard  incident  to 
the  nature  of  the  service  into  which  the  employee  enters,  and 
against  which  the  master  is  not  an  insurer,  in  the  absence  of  an 
express  contract  to  that  effect.  Nor  is  the  master  rendered 
liable  by  the  fact,  if  it  be  the  fact,  that  the  injured  employee  is 
inferior  in  grade  of  employment  to  the  co-employee,  through 
whose  negligence  the  injury  is  caused,  if  both  were  employed  in 
the  same  general  business;  or,  in  other  words,  **  if  the  services 
of  each  in  his  particular  sphere  or  department  are  directed  to  the 
accomplishment  of  the  same  general  end."  Columbus,  etc.,  R'y 
Co.  V,  Arnold,  31  Ind.  174(1);  Pittsburgh,  etc.,  R'y  Co.  v. 
Ruby,  38  Ind.  294,  14  Am.  Neg.  Cas.  503,  ante;  Brazil,  etc.. 
Coal  Co.  V.  Cain,  98  Ind.  282,  14  Am.  Neg.  Cas.  408,  ante; 
Pittsburgh,  etc.,  R'y  Co.  v.  Adams,  105  Ind.  151,  14  Am.  Neg. 
Cas.  523,  ante. 

Where,  therefore,  as  here,  the  servant  shows  in  his  complaint 
that  the  injury,  for  which  he  sues  the  master,  was  caused  or 
occasioned  by  the  negligence  of  his  fellow-servant,  he  must  also 
allege  in  his  complaint,  either  that  the  master  had  not  exercised 
ordinary  care  and  prudence  in  the  employment  of  such  fellow- 
servant,  or  that  it  had  retained  him  in  its  service,  after  it  had 

I.  In  Columbus  &  Indianapolis  Cbn-  of  master  and  servant  are  very  fully 

TRAL  R*Y  Co.  V,  Arnold,  Adm'r,  31  Ind.  discussed  in  the  Arnold  case  by  Elli- 

174  (May  Term,  1869),  fireman  fatally  ott,  Ch.  J, 

injured  by  explosion  of  defective  boiler  In   Fitzpatrick  v^  New  Albany  & 

to  engine,  judgment  for   plaintiff  for  Salem  R.  R.  Co.,  7  Ind.  436 (May  Term, 

$2,500  in  the  Marion  Common   Pleas  1856),  it  appeared  that  **  the  plaintiff  was 

was  reversed  for  errors  in  giving  and  employed  by  a  railroad  company,  with 

refusing  to  give  several   instructions,  other  laborers,  to  ballast  a  part  of  their 

The  cases  of  Gillenwater  v,  Madison  road,  by  excavating  gravel  from  certain 

&  Ind.   R.  R.  Co.,  5  Ind.  339,  9  Am.  banks,   loading   it  in    the    company's 

Neg.  Cas.  290^,  and  Fitzpatrick   v,  gravel  cars,  and  afterwards  unloading 

New  Albany  &  S.  R.  R.  Co.,  7  Ind.  and  distributing  it  upon  the  railroad. 

436,  were  disapproved  on  the  question  The  plaintiff,  and  others  of  the  laborers, 

of  liability  of  master  for  negligent  con-  boarded  and  lodged  in  the  town  of  C, 

duct  of  an  employee  resulting  in  injury  two  miles  from  the  gravel  banks,  and^ 

to  another  employee.     The  fellow-serv-  by  agreement  with  the  company,  were 

ant  rule  and  the  duties  and  liabilities  regularly  to  be  conveyed  to  town  to 
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received  notice  that  he  was  negligent  in  the  discharge  of  the 
duties  of  his  position.  This  much  must  be  stated,  in  relation  to 
the  negligence  of  the  master;  and  with  respect  to  himself,  in 
such  a  case,  the  injured  servant  must  aver  in  his  complaint  that, 
at  the  time  he  entered  the  master*s  service,  he  had  no  knowledge 
of  the  negligent  habits  of  the  fellow-servant,  through  whose  neg- 
ligence he  has  alleged  that  he  was  injured.  It  is  for  the  want  of 
"this  last  averment,  or  its  equivalent,  that  the  first  paragraph  of 
appellee's  complaint  in  the  case  at  bar  was  fatally  insufficient. 
If  the  appellee  knew,  at  the  time  he  entered  appellant's  service 
(and  we  cannot  presume  that  he  did  not  know,  in  the  absence  of 
any  averment  to  that  effect),  that  his  fellow-servant.  Pool,  was 
habitually  negligent  in  the  discharge  of  his  duties  as  an  engineer, 
and  was  not  possessed  of  sufficient  skill  to  run  an  engine  in  an 
ordinarily  prudent  manner,  it  must  be  held,  we  think,  that  he 
voluntarily  took  upon  himself  all  the  risks  incident  to,  or  grow- 
ing out  of.  Pool's  negligence  and  lack  of  skill  in  the  management 
of  his  engine.  Appellee  has  sued  the  appellant  to  recover  dam- 
ages for  an  injury,  alleged  by  him  to  have  been  caused  by  the 
negligence  of  Pool,  his  fellow-servant.  To  have  stated  a  cause 
of  action  sufficient  to  withstand  a  demurrer  for  the  want  of  facts, 
in  such  a  case,  it  was  necessary  that  the  appellee  should  have 
alleged  in  his  complaint,  not  alone  that  appellant  knew  of  Pool's 
negligence,  but  also  that  he  had  no  knowledge  thereof;  for,  if  he 
had  knowledge  of  Pool's  negligent  habits  and  entered  appellant's 
service  with  such  knowledge,  he  thereby  consented  to  serve  with 
Pool  in  the  way  and  manner  in  which  Pool  conducted  appellant's 

their  meals,  etc.,  and  back  again  to  the  held  that  *'  a  railroad  company  is  liable 

gravel  banks.     While  the  plaintifiF  was  to  a  servant  for  an  injury  occasioned 

being  conveyed,  during  the  period  of  by  the  negligence  of  other  servants  of 

his  service,  on  a  gravel  car  to  the  banks  the  company,  where  the  duties  of  the 

to  work,  by  the  gross  negligence  and  latter,  in  connection  with  which  the  in- 

unskil fulness  of  the  engineer  employed  jury  happened,  were  not  common,  nor 

in  managing  and  running  the  locomo-  in  the  same  department  with  those  of 

tive  drawing  the  car,  the  locomotive  the    injured   servant,   and   where   the 

ran  into  and  came  in  collision  with  a  negligence  of  the  injured  servant  did 

train  of  passenger  cars  belonging  to  the  not  contribute  to  produce  the  injury." 
company,  by  means  whereof  the  plain-        See  also  Lawrenceburgh  &  Upper 

tifi's  leg  was  broken  and  he  was  other-  Mississippi  R.  R.  Co.  v.  Montgomery. 

wise  injured.     Ifeld^  that  the  company  7  Ind.  474  (9  Am.  Neg.  Cas.  27911),  & 

was    liable    to    the    plaintiff    for    the  passenger  case ,  person  riding  on  gravel 

injury."  train  injured  in  collision,  where  judg- 

In  the  FiTZPATRiCK  case,  supra,  it  was  ment  for  plaintiff  was  affirmed. 
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business;  and  having  so  consented,  he  can  have  no  sufficient 
grounds  of  complaint  against  appellant  for  an  injury,  caused  by 
or  resulting  from  Pool's  negligent  habits.  Sullivan  v.  India  Mfg. 
Co.,  113  Mass.  396;  Gibson  v.  Erie  R*y  Co.,  63  N.  Y.  449;  De 
Forest  v.  Jewett,  88  N.  Y.  264;  Wonder  v.  Baltimore,  etc.,  R. 
R.  Co.,  32  Md.  411;  Mich.  Cent.  R.  R.  Co.  v.  Smithson,  45 
Mich.  212;  Hughes  v.  Winona,  etc.,  R.  R.  Co.,  27  Minn.  137; 
Riest  V.  City  of  Goshen,  42  Ind.  339;  Green,  etc.,  Passenger  R  y 
Co.  z/.  Bresmer,  97  Pa.  St.  103;  McGinnis  v.  Canada  Southern 
Bridge  Co.,  8  Am.  &  Eng.  R.  R.  Cases,  135,  note  p.  139;  Wood 
Mast.  &  Serv.,  §  423,  note. 

The  appellee  alleged  in  the  first  paragraph  of  his  complaint,  on 
the  point  under  consideration  that  he  was  *'  wholly  unacquainted 
with  said  Pool."  This  averment  by  no  means  supplies  or  meets 
the  objection,  urged  by  appellant's  counsel,  to  the  sufficiency 
of  the  first  paragraph  of  appellee's  complaint.  The  fact  that 
appellee  was  wholly  unacquainted  with  Pool  does  not  show,  nor 
tend  to  show,  that  he  was  not  fully  informed  of  Pool's  negligent 
habits  and  lack  of  skill  as  an  engineer  at  the  time  he  entered 
appellant's  service  as  Pool's  fellow-servant.  We  are  of  opinion, 
therefore,  that  appellant's  first  objection  to  the  sufficiency  of  the 
first  paragraph  of  appellee's  complaint  is  well  taken  aiid  must 
be  sustained. 

Appellant's  counsel  also  insist  in  argument  that  the  first  para- 
graph of  complaint  was  bad  on  the  demurrer  thereto,  because 
appellee  failed  to  allege  therein  any  excuse  for  his  remaining  in 
appellant's  service  after  he  knew,  or  should  have  known,  of 
Pool's  negligent  habits.  Appellee  alleged  that  **  some  time  dur- 
ing July,  1883,'*  he  entered  appellant's  service  as  a  laborer  and 
track  repairer,  and  continued  in  such  service  until  the  13th  day 
of  August,  1883,  on  which  day  he  was  injured.  As  against  the 
appellee,  this  averment  may  be  fairly  construed  to  mean  that  on 
the  1st  day  of  July,  1883,  he  entered  appellant's  service,  etc., 
and  continued  in  such  service  for  the  six  weeks  thence  next 
ensuing  until  the  day  on  which  he  was  injured.  During  all  of 
such  six  weeks  he  worked  on  the  construction  train,  whereof 
Pool  was  engineer  in  charge  and  conveyed  appellee  by  such  train 
to  and  from  his  place  of  labor,  night  and  morning.  If,  as  alleged, 
**  Pool  was  habitually  careless  and  negligent  in  the  discharge  of 
his  duties  as  such  engineer,  during  all  of  said  time,  and  was  not 
possessed  of  sufficient  skill  to  run  said  engine  in  an  ordinary 
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careful  and  prudent  manner/'  it  cannot  be  doubted  that  appellee 
knew,  or  ought  to  have  known,  of  Pool's  negligent  habits  long 
before  the  day  on  which  he  was  injured.  Of  such  a  case,  in 
Wood  on  Master  and  Servant, §  422,  it  is  said:  **  So,  too,  when 
a  co-servant  is  injured  through  the  incompetency  of  a  fellow- 
servant,  and  he  knows  or  has  the  same  means  of  knowing  of  such 
incompetency  as  the  master  has,  he  cannot  recover  for  injuries 
resulting  to  him  from  such  servant's  negligent  acts,  because  he 
is  chargeable  with  negligence  in  not  informing  the  master,  if  he 
knew  the  fact,  or  if  he  did  not,  is  equally  as  chargeable  with 
negligence  as  the  master,  for  not  knowing  it ;  and  if  he  did  know 
of  it,  and  with  such  knowledge  remained  in  the  service,  he  is 
treated  as  assuming  all  the  risks  incident  to  such  incompetency  or 
unskilfulness,  unless  he  establishes  a  reasonable  excuse  for 
remaining."  The  text  of  the  learned  author  is  fully  supported 
by  the  decided  cases,  cited  in  the  foot-notes.  Davis  v.  Detroit, 
etc.,  R.  R.  Co.,  20  Mich.  105;  Stafford  v.  Chicago,  etc.,  R.  R. 
Co.,  114  111.  244,  14  Am.  Neg.  Cas.  280,  ante;  Dillon  v.  Union 
Pac.  R.  R.  Co.,  3  Dillon  (U.  S.  C.  C.)  319;  Leary  %k  Boston, 
etc.,  R.  R.  Co.,  139  Mass.  580:  Hughes  v.  Winona,  etc.,  R.  R. 
Co.,  supra. 

In  the  case  in  hand,  appellee  has  not  alleged,  nor  attempted 
to  allege,  any  excuse  whatever  for  his  remaining  in  appellant's 
service  after  he  knew,  or  ought  to  have  known,  of  Pool's  negli- 
gent habits.  We  think,  therefore,  that  appellant's  second  objec- 
tion to  the  sufficiency  of  the  first  paragraph  of  appellee's 
complaint  herein  is  also  well  taken,  and  ought  to  have  been 
sustained. 

For  the  reasons  given  we  are  of  opinion  that  the  trial  court 
clearly  erred  in  overruling  appellant's  demurrer  to  the  first  para- 
graph of  appellee's  complaint  herein.  This  conclusion  requires 
a  reversal  of  the  judgment  below,  and,  therefore,  renders  it 
unnecessary  for  us  to  consider  or  decide  now  any  of  the  questions 
discussed  by  counsel,  arising  under  the  alleged  error  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded 
with  instructions  to  sustain  the  demurrer  to  the  first  paragraph 
of  the  complaint,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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EMPLOYEE,  LIGH  riNG  LAMP,  INJURED  BY  BREAKING 
OF  LADDER  — NOTICE  OF  DEFECT  —  PROMISE  TO  RE- 
PAIR.— IQ  MEADOR  V.  LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN R'Y  CO.,  138  Ind.  290  {June,  1SQ4),  judgment  for  defendant 
in  the  Elkhart  Circuit  Court  was  affirmed,  it  being  held  (as  per  sylla- 
bus to  the  otficial  report)  that:  *'  Where  an  employee,  whose  duties 
require  him  to  use  a  ladder,  discovers  that  the  ladder  is  defective 
and  dangerous,  and  notifies  the  master,  who  promises  to  furnish 
another,  but  before  doing  so  the  employee,  in  using  the  defective 
ladder,  is  injured,  the  master  is  not  liable,  although  the  service  in 
which  the  ladder  was  used  was  of  a  kind  which  could  not  be  post- 
poned." Plaintiff's  duty,  as  an  employee  of  defendant,  was  to  hght 
and  extinguish  lamps  at  a  street  crossing,  which  duty  required  the 
use  of  a  ladder.  While  using  the  ladder  it  gave  way,  throwing 
plaintiff  upon  the  ground  and  he  was  injured.  [The  court  cited 
similar  cases  affecting  the  use  of  a  defective  ladder  after  promise  of 
the  master  to  repair  same  or  furnish  another,  among  them  being 
Marsh  v.  Chickering,  10 1  N.  Y.  396,  and  Corcoran  v.  Milwaukee  Gas 
Light  Co.,  81  Wis.  191.] 

ASSUMPTION  OF  RISK  — RULES  AND  REGULATIONS — 
PASSENGER  KILLED.  — In  WOOLERY,Adm'R,V.  LOUISVILLE, 
NEW  ALBANY  &  CHICAGO  R'Y  CO.,  107  Ind.  381  (September,  1886), 
passenger  killed  by  jumping  off  freight  train  to  avoid  imminent  dan- 
ger, it  was  held  (as  per  Mitchell,  J.,  stated  in  syllabus  of  official 
report)  that  "  when  a  person  becomes  a  passenger  on  a  freight  train, 
he  assumes  the  risks  necessarily  and  reasonably  incident  to  being 
carried  by  that  method;  but  it  is  the  duty  of  the  railway  company 
to  exercise  the  highest  degree  of  care  for  the  safety  of  such  passen- 
gers, consistent  with  the  usual  and  practical  operation  of  freight 
trains,  and  the  same  presumptions  arise  in  favor  of  a  passenger  who 
is  injured  while  submitting  to  the  regulations  of  the  company  as  in 
the  case  of  a  passenger  on  any  other  train."  Judgment  for  railway 
company  affirmed. 

PECULIAR  ACCIDENT  TO  LABORER  ON  FLAT  CAR  — 
CAUGHT  BY  WIRE  WHICH  BECAME  DETACHED,  FELL 
ON  FREIGHT  CAR  AND  WAS  CARRIED  TO  FLAT  CAR  — 
RAILROAD  NOT  LIABLE.  —  In  WABASH,  ST.  LOUIS  & 
PACIFIC  R'Y  CO.  AND  THE  WESTERN  UNION  TELEGRAPH  CO. 
V.  LOCKE,  Adm'R,  112  Ind.  404  {November  Term,  1887),  employee, 
loading  ffat  cars,  killed  while  on  flat  car  by  a  wire  which  dragged 
him  from  the  car,  said  wire  having  previously  caught  a  brakeman 
who  was  on  top  of  a  freight  car,  which  wire  being  detached  fell  on 
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top  of  moving  car  and  the  brake  handle  caught  the  wire  and  carried 
it  forward  oa  the  moving  train,  and  then  in  some  unaccountable 
manner  the  wire  coiled  around  the  body  of  plaintitf's  intestate  which 
dragged  him  from  the  car,  there  was  a  verdict  against  both  defend- 
ants, but  a  judgment  against  the  railway  company  alone  was  rendered 
in  the  Wabash  Circuit  Court.  On  appeal  the  judgment  was  reversed^ 
the  Supreme  Court,  after  a  full  discussion  of  the  case,  and  numerous 
authorities,  holding  that  there  was  no  evidence  from  which  a  rea- 
sonable inference  could  arise  that  the  railroad  company  had  omitted 
any  precaution  which  prudent  persons  engaged  in  like  business 
would  have  taken.     New  trial  granted. 

BRIDGE  CARPENTER  STEPPING  FROM  TRAIN  AND 
KILLED  BY  ANOTHER  TRAIN  —  RAILROAD  NOT  LIABLE. 
—  In  STEWART,  Adm'R,  V.  PENNSYLVANIA  COMPANY,  130 
Ind.  243  (January^  ^^P^)f  appeal  from  judgment  rendered  for  the 
railway  company  in  an  action  tried  in  the  Scott  Circuit  Court  for 
damages  for  death  of  plaintiff's  intestate,  a  bridge  carpenter,  who 
was  struck  and  killed  by  a  rapidly  moving  train,  judgment  was 
affirmed  (i),     McBride,  J.,  in  his  opinion,  said: 

•*  It  is  well  settled,  that  the  general  averment  of  freedom  from 
fault  will  be  overcome,  if  the  facts  specially  pleaded  show  that  the 
injured  party  was  guilty  of  negligence  which  contributed  to  his 
injury. 

"  It  is  not  averred  that  the  decedent  was  ignorant  of  the  manner 
in  which,  and  times  when,  trains  were  run  at  the  point  where  he 
was  killed.  Indeed,  the  averments  of  the  complaint,  coupled  with 
the  inferences  which  we  are  authorized  to  draw  from  the  facts 
pleaded,  are  sufficient  to  charge  him  with  full  notice  on  that  subject. 
He  was  working  for  the  appellee  on  a  bridge  at  that  particular  point, 
where  he  could  not  fail  to  have  his  attention  drawn  to  all  trains 
passing  over  the  road  during  working  hours,  as  they  would,  of 
necessity,  pass  over  the  bridge.  He  would,  also,  in  the  same  man- 
ner, become  familiar  with  the  speed  at  which  they  were  run.  The 
complaint  shows  that  every  morning  and  evening  he  was  conveyed 

I.  In  Bier  v.  Jeffkrsonville,  Madi-  carpenters,  judgment  in  the  Jackson 
SON  &  Indianapolis  R.  R.  Co.,  132  Ind.  Circuit  Court  sustaining  demurrer  to 
78  (May,  1892),  sione  mason  injured  com^XzXntvt^s  affirmed.  The  complaint 
while  assisting  in  the  construction  of  a  was  defective  in  not  alleging  freedom 
bridge  for  the  railway  company,  being  from  contributory  negligence.  It  was 
struck  by  a  heavy  piece  of  timber  which  held  that  plaintiff  and  the  bridge  car- 
was  carelessly  knocked  off  the  bridge  peniers  .Were  co-employees  for  whose 
by  other  employees  who  were  bridge  negligence  the  employer  was  not  liable. 
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to  and  from  his  work  on  one  of  the  trains.  It  does  not  need  the 
express  averments  of  the  complaint  to  inform  us  that  while  two 
trains  were  passing  each  other  it  was  a  dangerous  place  to  disem- 
bark. He  knew  that  the  train  that  killed  him  was  due,  or  might 
be  expected  at  that  time,  for  it  is  averred  that  he  *  looked  and 
listened  for  said  coming  train,  as  aforesaid,  to  ascertain  if  it  was 
safe  for  him  to  get  off  on  that  side,  or  at  that  time. '  As  he  looked 
and  listened  his  senses  must  have  warned  him  that  it  was  unsafe, 
for  the  complaint  informs  us  that  the  escaping  steam  and  smoke 
from  the  engine  on  his  own  train,  settling  around  him,  rendered 
sight  unavailing,  while  the  noise  of  escaping  steam  from  the  same 
source  made  it  impossible  to  hear  the  sound  of  an  approaching  train. 
He  knew,  therefore,  as  he  stepped  off  the  train,  that  he  was  delibe- 
rately stepping  into  danger  to  avoid  the  inconvenient,  but  safe 
landing  on  the  other  side.  He  erred  as  to  the  imminence  of  the 
danger,  and  the  error  cost  him  his  life.  In  our  opinion  the  facts 
specially  pleaded  overcome  the  general  averments  of  freedom  from 
fault,  and  show,  if  they  are  true,  that  the  decedent's  death,  whether 
partially  due  to  negligence  on  the  part  of  the  appellee  or  not,  was 
certainly,  in  some  measure*  due  to  his  own  negligence.  A  person 
is  bound  to  use  the  senses,  and  exercise  the  reasoning  faculties  with 
which  nature  has  endowed  him.  If  he  fails  to  do  so,  and  is  injured 
in  consequence,  neither  he,  in  life,  nor  his  representatives  after  his 
death,  can  recover  for  resulting  injuries.  City  of  Plymouth  v.  Mil. 
ler,  117  Ind.  324;  Lake  Shore,  etc.,  R'y  Co.  v,  Pinchin,  112  Ind.  592; 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327."    ♦    ♦    ♦ 


NOTES  OF  INDIANA  CASES  RELATING  TO  INJURIES  SUSTAINED  BY 

RAILROAD  EMPLOYEES. 

1.  Brakemen  it^nred. 

I.  COUPUNG  AND  UNCOUPLING  CARS. 

a.  Defective  appliance, 
b*  Defective  trckck, 
c.  Falling  from  car, 
2»  Collision. 

3.  Derailment. 

4.  Falling  object. 

5.  Falling  or  thrown  from  car* 

6.  Object  near  track. 

2.  Coiipling  and  aneoupllng  ears. 
8.  Gonduetors  It^ured. 

tf.  Defective  appliance, 
h.  Defective  car, 

c.  Defective  track, 

d.  Collision, 
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4.  Firemen  injured. 

a.  Collision, 

b.  Object  near  track, 

c.  Parting  of  engine  and  tender. 

6.  Injured  on  construction  trains,  flat  ear8»  hand  cars.  ete. 
0.  Section  hands  injured. 

a.  Loading  and  unloading 

b.  Explosion. 

7.  Switchmen  injured. 

8.  TraelE  hands  injured.  ^ 

9.  Tunnel  accidents. 

10.  Watchmen  injured* 

11.  Machinists  injured. 

12.  Miscellaneous. 

1.  Brakemen  lAjured* 

X.   COUPUNG  AND  UNCOUPLING  CARS. 

a.  Defective  appliance, 

b.  Defective  track, 

c.  falling  from  car, 
a.  Defective  appliance. 

In  Indiana  Bloomington  &  Western  R*y  Co.  v.  Dailey,  xto  Ind.  75  (Novem- 
ber Term,  1886),  brakeman  injured  by  defective  coupling  pin,  the  negligence 
cliarged  being  alleged  incompetency  of  engineer,  judgment  for  plaintiff  was 
reversed,  the  complaint  being  insufficient. 

In  Louisville,  New  Albany  &  Chicago  R'y  Co.  v.  Buck,  Adm'r,  116  Ind. 
566  (November  Term,  1888),  brakeman  fatally  injured  while  uncoupling  cars, 
due  to  defective  appliances,  judgment  for  plaintiff  in  the  Benton  Circuit  Court 
was  affirmed.  The  injury  occurred  on  a  Sunday,  but  the  fact  that  it  occurred 
on  such  day  does  not  prevent  recovery  therefor. 

In  Ohio  &  Mississippi  R*y  Co.  v,  Pearcy,  Adm'x,  128  Ind.  197  (November 
Term,  1890),  brakeman  killed  by  alleged  defective  brake,  judgment  for  plaintiff 
in  the  Jennings  Circuit  Court  was  affirmed. 

In  Louisville,  New  Albany  &  Chicago  R*y  Co.  v.  Berkey,  Adm'r,  136  Ind. 
x8x  (November  Term,  1893),  brakeman,  coupling  cars,  fatally  injured  by  the 
breaking  of  coupling  pin,  judgmsnt  on  special  verdict  rendered  for  plaintiff 
in  the  Orange  Circuit  Court  for  $4t5oo  was  affirmed  and  petition  for  rehearing 
overruled. 

Louisville,  New  Albany  &  Chicago  R'y  Co.  v.  Bates,  Adm'r,  X46  Ind.  564 
(November  Term,  1896);  brakeman  killed  while  coupling  cars;  latent  defects  in 
foreign  cars;  inspection;  special  findings  on  question  of  inspection  mere  con- 
clusions; car  inspector  not  shown  to  be  incompetent;  judgment  for  plaintiff  in 
the  Newton  Circuit  Court  reversed. 

Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  R'y  Co.  v.  Woodward,  9  Ind. 
App.  X69  (NovemDer  Term,  X893);  brakeman  injured  by  reason  of  defects  in  the 
track  and  cars;  defective  draw-bar;  judgment  for  plaintiff  in  the  Scott  Circuit 
Court  affirmed  and  petition  for  rehearing  overruled. 

Indianapous  Union  R'y  Co.  v.  Ott,  xx  Ind.  App.  564  (November  Term,  X894); 
brakeman  injured  while  coupling  cars,  resulting  in  loss  of  arm;  defective  lan- 
tern, the  light  of  which  went  out  while  plaintiff  was  coupling  cars;  judgment 
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for  plaintiff  in  the  Marion  Superior  Court  for  $2,000,  on  general  verdict;  at 
special  term  defendant's  motion  for  judgment  on  answers  to  interrogatories, 
notwithstanding  general  verdict,  was  sustained,  which,  however,  was  reversed 
on  appeal  to  general  term;  on  appeal  to  Supreme  Court  judgment  for  plaintiff 
affirmed  and  petition  for  rehearing  overruled. 

Chicago  &  Eri£  R.  R.  Co.  v.  Wagner,  Adm'r,  17  Ind.  App.  33  (November 
Term,  1896);  brakeman  killed  while  attempting  to  couple  cars  of  gravel  train; 
defective  construction  of  cars;  judgment  for  plaintiff  in  the  Huntington  Circuit 
Court  was  reversed,  on  ihe  ground  that  deceased  assumed  the  risks  of  service, 
and  that  the  burden  was  on  plaintiff  to  show  that  deceased  did  not  assume  the 
risks.     Rehearing  denied. 

b.  Defective  track. 

In  Thaver  cf.  St.  Louis,  Alton  &  Tbrre  Haute  R.  R.  Co.,  22  Ind.  36  (May 
Term,  1864),  brakeman  falling  into  culvert,  while  detaching  cars  from  engine 
to  run  them  onto  switch  under  orders  from  conductor,  judgment  for  railway  com- 
pany affirmed,  the  fellow-servant  rule  being  applied. 

In  Lake  Shore  &  Michigan  Southern  R'y  Co.  v,  McCormick,  74  Ind.  440 
(May  Term,  1881),  brakeman,  coupling  cars,  caught  in  defective  frog  on  track, 
judgment  for  plaintiff  in  the  Laporte  Circuit  Court  was  reversed  and  petition 
<«verruled,  the  evidence  showing  that  the  injury  was  the  result  of  an  accident 
and  not  due  to  negligence  of  defendant,  which  must  be  deemed  as  the  risk  of 
the  service.  The  case  of  St.  Louis,  etc.,  R*y  Co.  v.  Valirius,  56  Ind.  511,  was 
criticized  as  to  its  ruling  on  the  question  of  the  duty  of  railroad  companies  to 
adopt  improved  machinery,  ordinary  care  to  keep  machinery,  etc.,  in  good  repair 
being  all  that  is  required.  The  McCormick  ruling  and  criticism  was  followed 
in  Umback  v.  Lake  Shore,  etc..  R'y  Co..  83  Ind.  191, 

In  Pennsylvania  Co.  v.  O'Shaughnessv,  Adm'r,  122  Ind.  588  (November 
Term.  1889).  plaintiff's  intestate,  a  brakeman  in  defendant's  employ,  struck  and 
killed  by  train,  judgment  for  plaintiff  in  the  Allen  Circuit  Court  was  reversed^ 
on  the  ground  of  contributory  negligence.  The  decision  is  stated  in  the  fifth 
paragraph  of  the  syllabus  to  the  official  report  as  follows:  *'  Where  a  brakeman 
is  ordered  to  go  to  a  switch  and  two  ways  are  open  to  him,  one  entirely  safe 
and  the  other  very  perilous,  and  he  leaves  the  safe  way,  after  having  gone  upon 
it,  and  voluntarily  takes  the  dangerous  one,  knowing  the  danger  to  which  he 
exposes  himself  and  using  no  precaution  \.o  avert  it,  and  is  run  over  by  a  train 
moving  along  the  track  on  which  he  is  walking,  he  is  guilty  of  contributory 
negligence  and  cannot  recover." 

In  Ames,  Adm'r,  v.  Lake  Shore  &  Michigan  Southern  R'y  Co.,  135  Ind.  363 
(May  Term,  1893),  brakeman  and  conductor  of  switch  engine,  walking  along 
track  at  night  towards  switch  for  purpose  of  coupling  cars,  caught  in  opening 
and  run  over  and  killed,  judgment  for  defendant  in  Elkhart  Circuit  Court  was 
affirmed,  the  employee  having  equal  opportunity  to  know  of  the  defect  as  the 
company  had,  and  the  complaint  not  showing  that  he  did  not  have  knowledge 
of  such  defect,  the  employee  will  be  presumed  to  have  assumed  the  risk. 

In  Sheets,  Adm'r,  v,  Chicago  &  Indiana  Coal  R'y  Co.,  139  Ind.  682  (Novem- 
ber Term,  1894),  brakeman,  attempting  to  couple  cars,  run  over  and  killed  by 
reason  of  his  foot  catching  in  an  unblocked  frog  or  switch  angle,  the  cars  being 
*'  kicked  "  into  switch,  it  was  held  that  the  deceased  assumed  the  risks  of 
employment.  Judgment  for  defendant  in  the  Fountain  Circuit  Court  was 
affirmed. 
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Chicago  &  Erie  R.  R.  Co.  v.  Lee,  Adm'r,i7  Ind.  App.  215  (November  Term. 
1896):  brakeman,  while  atiempting  to  couple  cars,  catching  his  foot  between 
one  of  the  ties  and  two  signal  wires  on  the  track  which  were  unboxed,  whereby 
he  was  held  and  was  unable  to  extricate  same,  in  consequence  of  which  the 
train,  which  was  being  moved  backward,  ran  over  and  killed  him;  judgment  for 
plaintiff  on  special  verdict  rendered  in  the  Huntington  Circuit  Court  was 
reversed  for  erroneous  admission  of  opinion  of  witness  as  to  how  accident  hap- 
pened, based  on  conclusions  drawn  by  him  some  time  after  accident. 

c.  Falling  from  car. 

In  Louisville,  Evansvillb  &  St.  Louis  Consolidated  R'y  Co.  et  al.  v,  Utz, 
Adm'r,  133  Ind.  265  (November  Term,  1892),  brakeman,  coupling  cars,  thrown 
from  top  of  car  and  killed  by  cars  suddenly  separating  owing  to  breaking  of  coup- 
ling pin,  judgment  for  plaintiff  in  the  Floyd  Circuit  Court  was  affirmed, 

Louisville,  New  Albany  &  Chicago  R'y  Co.  v,  Hobb  et  al.,  3  Ind.  App. 
445  (November  Term,  1891);  brakeman,  attempting  to  get  through  window  on 
top  of  caboose  to  perform  his  duty,  falling  between  cars,  run  over  and  killed; 
judgment  for  plaintiff  for  $750  in  the  Jackson  Circuit  Court  affirmed. 

Brakemen  InJurecL 

2.  Collision. 

In  Robertson  v.  Terrb  Haute  &  Indianapolis  R.  R.  Co.,  78  Ind.  77  (Novem- 
ber Tern,  188 r),  brakeman  injured  in  collision  between  trains,  caused  by  negli- 
gence of  train  dispatcher,  judgment  for  defendant  in  the  Vigo  Circuit  Court 
was  affirmed,  the  fellow-servant  rule  being  applied.  '*  The  brakeman  and  train 
dispatcher,  though  many  miles  apart,  and  with  distinct  duties,  are  nevertheless 
co-servants  in  the  accomplishment  of  the  same  general  object." 

In  Evansville  &  Terre  Haute  R.  R.  Co.  7.  Guyton,  115  Ind.  450  (May 
Term,  1888),  brakeman  injured  in  collision  resulting  from  incompetency  of 
conductor  of  train  on  which  he  was  performing  his  duties,  judgment  for  plaint:ff 
was  affitmed. 

In  Kentucky  &  Indiana  Bridge  Co.  -v.  Hall,  125  Ind.  220  (May  Term. 
1890),  brakeman.  in  employ  of  another  railroad,  injured  in  collision  with  a 
train  of  another  company  caused  by  negligence  of  defendant's  flatyman  at 
crossing,  judgment  for  plaintiff  in  the  Floyd  Circuit  Court  was  affirmed. 

In  Ohio  &  Mississippi  R'y  Co.  v.  Stkin,  140  Ind.  61  (November  Te^-m.  1894), 
brakeman  injured  in  collision  of  detached  car,  loaded  with  stone,  against  an 
engine,  caused  by  defective  brake  and  appliances,  judgment  for  plaintiff  in  the 
Jefferson  Circuit  Court  was  affirmed.  See  also  former  appeal  in  the  Stein  case, 
133  Ind.  243, 

Brakemen  Injured. 

3.  Derailment. 

Baltimore  &  Ohio  Southwestern  R*y  Co.  v.  Welsh,  17  Ind.  App.  505 
(November  Term,  1896);  brakeman  injured  by  construction  train  leaving  the 
track;  defective  roadbed;  judgment  for  plaintiff  on  general  verdict  rendered  in 
the  Lawrence  Circuit  Court  was  reversed^  and  judgment  on  the  special  findings 
ordered  to  be  entered  for  railway  company;  held,  that  plaintiff,  knowing  that 
road  was  in  course  of  construction  and  was  incompleted,  by  accepting  service 
assumed  the  risks  incident  thereto. 
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Brakemen  injored. 

4.  Falling  object. 

Louisville,  New  Albany  k  Chicago  R'y  Co.  v,  Socjthwick,  16  Ind.  App. 
486  (November  Term,  1896);  brakeman,  engaged  with  conductor  in  unloading 
freight,  injured  by  fall  of  piano  caused  by  conductor  stepping  into  hole  in  floor 
of  car  whereby  he  lost  his  hold  on  the  piano;  held,  that  the  hole  in  car  was  not 
the  proximate  cause  of  injury  and  company  not  liable;  also  that  the  brakeman 
and  conductor  were  fellow-servants;  judgment  for  plaintff  in  the  Newton 
Circuit  Court  reversed, 

Brakemen  inJurecL 

5.  Falling  or  tiulown  from  car. 

In  Wilson  v,  Madison  &  Indianapous  R.  R.  Co.,  18  Ind.  226  (May  Term, 
i862\  bralteman  thrown  from  top  of  car  by  sudden  start  of  train  without  signal 
from  engineer  and  conductor,  judgment  on  demurrer  to  complaint  affirmed^  the 
employees  being  fellow- servants. 

Kentucky  &  Indiana  Bridge  Co.  v.  Eastman,  7  Ind.  App.  514  (May  Term, 
1893),  brakeman  falling  against  defective  gate  on  platform  of  car  and  thrown 
from  tiain;  judgment  for  plaintiff  in  the  Floyd  Circuit  Court  reversed  for  errone- 
ous instruction  as  to  employee's  knowledge  of  defect. 

Lake  Shore  &  Michigan  Southern  R*y  Co.  v.  KirRTz,  10  Ind.  App.  60 
(November  Term,  1893);  brakeman  injured  by  being  thrown  from  car  by  break 
ing  of  the  brakeshaft;  judgment  for  plaintiff  in  the  Elkhart  Circuit  Court  for 
$1,217.41  was  reversed^  there  being  no  direct  averment  in  the  complaint  that  the 
defendant  had  any  notice  of  the  defect  in  the  brakeshaft,  nor  were  there  any 
other  facts  averred  from  which  notice  of  the  defect  followed  as  a  necessary 
inference;  under  the  rulings  in  certain  cases  and  in  view  of  the  statute.  Acts 
of  1893,  p.  31,  §  3  of  the  Act  of  February  16,  1893,  it  was  held  that  the  complaint 
was  insufficient,  and  demurrer  to  complaint  should  have  been  sustained. 

Louisville,  Evansvillb  &  St.  Louis  Consolidated  R*y  Co.  v.  Hicks,  ii  Ind. 
App.  588  (November  Term,  1894);  bi:akeman  passing  over  coal  cars  while  train 
was  going  at  great  speed  down  hill,  the  bcakes  not  working  owing  to  defects, 
thrown  from  car  by  the  coal  giving  way  ui^der  him,  and  seriously  injured; 
improper  loading  of  coal  car;  judgment  for  plaintiff  in  the  Floyd  Circuit  Court 
affirmed. 

Baltimore  &  Ohio  &  Chicago  R.  R.  Co.  et  al.  v,  Le^vthers,  12  Ind.  App« 
544  (May  Term,  1895);  brakeman  injured  by  falling  from  top  of  freight  car; 
defective  construction  of  car;  judgment  for  plaintiff  in  the  De  Kalb  Circuit 
Court  affirmed^ 

Brakemen  Injured. 

6.  Object  near  track. 

In  Pennsylvania  Co.  v,  Finney,  Adm'r,  145  Ind.  551  (May  Term,  1896),  It 
was  held  (as  per  syllabus  to  official  report)  thai  *'  a  railroad  brakeman  is  guilty 
of  contributory  negligence  in  descending  a  ladder  at  the  side  of  the  car,  for  his 
own  purposes,  with  his  face  toward  the  car,  without  looking  for  a  water  plug 
or  crane  standing  so  near  the  car  as  to  be  dangerous,  which  was  open  and 
obvious  to  all,  and  which  he  had  passed  almost  daiiy  for  six  months  preceding 
the  accident.*'    The  brakeman  was  thrown  to  the  ground  and  run  over  and 
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fatally  injured.    Judgment  for  plaintifif  in  the  Allen  Superior  Court  was  reversed 
and  petition  for  rehearing  overruled. 

2.  Coupling  and  uncoupling  ears. 

In  Indianapolis  &  St.  Louis  R'y  Co.  v,  Johnson,  102  Ind.  35a  (May  Term, 
1885)  switchman  injured  coupling  cars  caused  by  alleged  negligent  loading  of 
cars  with  rails  whereby  his  hand  was  injured,  judgment  for  plaintiff  in  the 
Vigo  Superior  Court  was  reversed  and  petition  for  rehearing  overruled,  fellow- 
servant  rule  being  applied. 

In  Lakb  Erie  &  Western  R.  R.  Co.  v,  Mugg,  Adm'r,  132  Ind.  168  (June 
1892),  judgment  for  plaintiff  in  the  Tippecanoe  Circuit  Court  was  affirmed  ditid 
petition  for  rehearing  overruled.  The  complaint  charged  that  plaintiff's  intestate, 
William  Mugg,  was  in  defendant's  employ  as  a  yard  switchman,  part  of  his 
duties  being  to  couple  and  uncouple  cars  in  the  yards;  that  on  and  before 
January  22,  1888  (the  date  of  the  accident)  there  was  in  a  side  track,  where  the 
intestate  was  engaged,  a  defective,  unsafe,  insuflScient  and  dangerous  rail 
caused  by  there  being  a  strong  and  sharp  piece  of  rail  called  a  sliver,  which 
extended  outward  and  along  the  outside  of  the  rail;  that  such  defect  was  known 
to  the  defendant;  that  on  the  date  aforesaid  decedent,  to  make  coupling  of  cars, 
had  to  approach  at  a  point  where  the  said  sliver  was,  and  while  moving  his 
foot  across  the  rail,  the  said  sliver  caught  and  became  fastened  in  the  heel  of 
the  shoe  or  boot  then  and  there  on  decedent's  foot,  and  he  could  not  withdraw 
the  same,  and  while  his  foot  was  so  fastened  the  wheels  of  the  car  ran  over  it 
and  he  was  so  injured  that  he  died;  that  the  decedent  did  not  know  of  such 
defect  and  was  without  negligence,  etc. 

In  Wabash  &  Western  R'y  Co.  v,  Morgan,  132  Ind.  430  (June,  1892),  yard- 
master,  coupling  cars,  struck  by  car  which  coUided  with  another  car  owing  to 
sudden  start  of  engine  which  was  defective,  plaintiff's  hand  being  crushed, 
judgment  for  plaintiff  in  the  De  Kalb  Circuit  Court  was  affirmed  and  petition 
for  rehearing  overruled. 

In  EvANsviLLE  &  Terre  Haute  R.  R.  Co.  v.  Duel,  134  Ind.  156  (November 
Term,  1892),  employee,  coupling  cars,  injured  by  his  hand  being  caught  between 
cars,  by  reason  of  defective  throttle  on  engine  causing  a  car  to  move  suddenly 
and  swiftly,  judgment  for  plaintiff  in  the  Vanderburgh  Superior  Court  was 
reversed^  the  complaint  not  alleging  company's  knowledge  of  defect,  etc. 

In  Ohio  &  Mississippi  R'y  Co.  v,  Dunn,  138  Ind.  18  (March,  1894),  judgment 
for  plaintiff  in  the  Floyd  Circuit  Court  was  reversed.  Plaintiff  was  injured  while 
coupling  cars  in  making  up  a  train  of  freight  cars  in  defendant's  switch  yards, 
(he  negligence  charged  being  an  unskilled  engineer,  an  unskilled  associate 
switchman,  and  maintaining  a  coupling-link  so  out  of  repair  that  it  could  not 
be  raised  and  adjusted  to  the  head  of  the  opposite  draw-bar,  whereby  plaintiff's 
hand  was  injured.  Jfeld,  that  the  evidence  did  not  satisfactorily  sustain  plain- 
tiff's allegations  of  negligence,  and  it  was  reversible  error  to  refuse  to  give 
defendant's  requested  instruction  to  that  effect.    Petition  for  rehearing  overruled. 

Chicago,  St.  Louis  &  Pittsburgh  R.  R.  Co.  v.  Champion,  9  Ind.  App.  510 
^November  Term,  1893);  switchman  or  yard  brakeman,  while  moving  cars  for 
the  purpose  of  coupling  them,  injured  by  his  hand  being  caught  between  the 
draw-bars  due  to  sudden  release  of  brakes  of  moving  car  by  an  alleged  incom- 
petent brakeman  in  defendant's  employ;  judgment  for  plaintiff  in  the  Marion 
Superior  Court  for  $2,250  affirmed;  petition  for  rehearing  overruled. 
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8.  Condueton  inJurecL 

a.  Defectwe  appliance, 

b.  Defective  car, 

c.  Defective  track, 

a.  Defective  appliance. 

In  Cincinnati,  Hamilton  &  Dayton  R.  R,  Co.  v,  McMullsn,  Adm'r,  117  IndL 
439  (November  Term,  1888),  conductor  on  defendant's  freight  train  run  over 
and  killed  by  train,  being  thrown  from  car  while  attempting  to  control  it  by 
using  brake,  the  handle  of  which  snddenl}*  gave  way  or  slipped  off.  causing  the 
decedent  to  lose  his  balance  and  fall  between  the  moving  cars  in  the  railroad 
yard,  judgment  for  plaintiff  in  the  Wayne  Circuit  Court  was  affirmed.  It  was 
held\Xi9X  "  a  car  inspector,  in  the  employment  of  a  railroad  company,  upon 
whom  is  enjoined  the  duty  of  inspecting  the  company's  cars,  is  not  a  co-employee 
of  a  brakeman,  or  of  a  conductor  of  a  freight  train  who,  in  the  line  of  his  ser- 
vice, is  discharging  the  duties  of  brakeman,  within  the  meaning  of  the  common- 
law  rule  exempting  a  master  from  liability  for  the  negligence  of  a  fellow- 
servant."  Held^  also,  that  '*  the  rules  of  another  separate  and  apparently  inde- 
pendent railroad  company  are  not  competent  evidence  to  show  the  duties  of  a 
conductor  on  the  defendant's  road,  until  it  is  shown  by  competent  evidence 
that  they  had  been  adopted  and  promulgated  as  the  rules  of  the  defendant." 

b.  Defective  car. 

In  Fort  Wayne,  Cincinnati  &  Louisville  R.  R.  Co,  v.  Gruff,  132  Ind.  13 
(May,  1892),  conductor  of  freight  train  injured  by  a  defective  car,  transferred 
from  another  road,  while  placing  it  in  his  own  train,  judgment  lor  plaintiff  in 
the  Allen  Circuit  Court  was  reversed,  the  complaint  being  defective  in  that  it  did 
not  allege  freedom  from  contributory  negligence.  It  was  also  held  that  '*  if  the 
employee  of  a  railroad  company  is  injured  by  reason  of  defects  in  a  car  trans- 
ferred to  said  company  by  another  railroad,  and  by  the  rules  of  the  company 
known  to  said  employee,  it  is  his  duty  to  inspect  said  car;  he  cannot  recover 
for  injuries  caused  simply  by  his  failure  to  make  the  inspection." 

In  Louisville,  Evansville  &  St.  Louis  Consolidated  R.  R.  Co.  ».  Miller, 
Adm'x,  140  Ind.  685  (November  Term,  1894),  freight  conductor  killed  by  defec- 
tive cars  breaking  down  and  defective  track  giving  way,  judgment  for  plaintiff 
in  the  Floyd  Circuit  Court  was  affirmed. 

Evansville  &  Richmond  R.  R.  Co.  v.  Malott,  13  Ind.  App.  289  (May  Term, 
1895);  conductor,  on  freight  train,  injured  by  defective  coal  car  while  attempt- 
ing to  couple  car  in  making  up  work  train  in  railroad  yard;  employee's  hip 
injured;  judgment  for  plaintiff  in  the  Lawrence  Circuit  Court  affirmed. 

c.  Defective  track. 

In  Pennsylvania  Co.  v.  Brush,  Adm'x,  130  Ind.  347  (October.  1891),  yard 
conductor,  while  coupling  cars  in  railroad  yard,  thrown  on  track  by  foot  coming 
in  contact  with  defective  tie,  run  over  and  killed,  judgment  for  plaintiff  in  the 
Whitley  Circuit  Court  was  affirmed  and  petition  for  rehearing  overruled.  The 
syllabus  to  the  official  report  states  the  case  as  fallows: 

"  In  an  action  for  the  death  of  plaintiff's  decedent,  alleged  to  have  been  caused 
by  the  defendant's  negligence,  the  complaint  alleged  that  while  the  decedent 
a  yard  conductor  in  the  employ  of  the  defendant,  was  making  up  a  train  and 
coupling  cars  his  foot  caught  under  the  slivered  portion  of  a  defective  tie  whereby 
be  was,  without  fault  on  his  part,  thrown  down  on  the  track,  run  over  and 
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killed;  that  the  decedent  had  no  knowledge  of  the  defective  tie  which  caused 
his  injary,  «nd  that  the  defendant  had  knowledge  of  such  defect  long  enough 
before  the  decedent  was  injured  to  have  repaired  the  same,  but  negligently 
failed  and  refused  to  make  such  repairs:  Held,  tbai  the  complaint  stated  A 
cause  of  action/* 

4.  Firemen  injured. 

a.  Collision. 

&.  Object  near  track, 

c.  Parting  of  engine  and  tender, 

a.  Collision, 

Terre  Haute  &  Indianapous  R.  R.  Co.  v,  Becker,  Adm*x,  146  Ind.  202  (May 
Term,  1896);  fireman,  on  freight  train,  killed  in  collision  with  '*  wild  train;  " 
rule  as  to  employees  keeping  out  of  way  of  certain  trains;  railroad  not  liable 
for  violation  of  rule;  judgment  for  plaint i£f  reversed  with  Instructions  to  render 
judgment  for  defendant  on  special  verdict. 

Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v,  Wilson,  Adm'x,  ii  Ind. 
App.  488  (November  Term,  1894);  fireman  killed  in  collision,  the  train  on  which 
he  was  firing  having  run  ofiF  the  main  track,  by  reason  of  switch  being  left  open, 
and  onto  the  side  track,  colliding  with  a  freight  train  standing  thereon;  judg. 
ment  for  plaintiff  for  $2,000  in  the  De  Kalb  Circuit  Qomxx.  affirmed  2sA  petition 
for  rehearing  overruled. 

b.  Object  near  track. 

In  New  York,  Chicago  &  St.  Louis  R.  R.  Co.  v,  Ostman,  Adm'x,  146  Ind. 
452  (November  Term,  1896),  fireman,  leaning  out  of  cab  window  looking  back- 
ward for  signals,  striking  his  head  against  a  cattle  chute  which  stood  thirteen 
inches  from  the  window,  and  killed,  judgment  for  plaintiff  for  $4,000  in  the 
Allen  Circuit  Court  was  reversed;  contributory  negligence  of  deceased,  he 
knowing  the  danger  at  the  place  of  accident. 

e.  Parting  of  engine  and  tender. 

In  Krueger,  Adm'r,  v,  Louisville,  New  Albany  &  Chicago  R'y  Co.,  in 
Ind.  51  (November  Term,  1886),  fireman  killed  by  the  parting  of  the  engine 
and  tender,  judgment  for  defendant  in  the  Laporte  Circuit  Court  was  reversed. 
The  third  paragraph  of  the  syllabus  to  the  official  report  states  the  case  as 
follows: 

'*  By  order  of  the  division  master  mechanic  of  a  railroad  company,  a  tender 
belonging  to  one  engine  was  attached  to  another  of  different  construction,  its 
deck  being  three  to  four  inches  higher  than  that  of  the  engine.  The  use  of  the 
locomotive  as  thus  constituted  was  rendered  dangerous,  by  reason  of  lost  motion 
and  the  liability  of  the  tender  to  become  detached,  and  the  engineer  so  notified 
the  master  mechanic.  While  the  fireman  was  engaged  in  shoveling  coal  into 
the  fire-box,  the  engine  and  tender  parted  and  the  fireman  was  killed.  Held^ 
that  the  company  is  liable.' 


t» 


6.  Ii^ttred  on  construetion  trains,  flat  cars,  hand  cars,  etc. 

In  Evansville  &  Richmond  R.  R.  Co.  v.  Barnes,  137  Ind.  306  (November 
Term,  1893),  judgment  for  plaintiff  in  the  Monroe  Circuit  Court  was  reversed^ 
the  first  paragraph  of  the  syllabus  to  the  official  report  stating  the  case  as 
follows:  **  Where  a  railroad  employee,  superintendent  of  bridges  and  assistant 
superintendent  of  construction,  brings  suit  for  damages  for  injaries  sustained 
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by  the  derailment  of  a  coDstrucdon  train  on  which  he  was  riding  at  the  time 
of  the  injury  complained  of,  the  track  being  half  tied  and  not  ballasted,  of 
which  facts  plaintiff  had  knowledge,  and  had  just  preceding  the  accident 
inspected  the  bridge  and  approaches,  upon  which  the  accident  occurred,  the 
plaintiff  sustains  the  position  of  complaining  of  the  defective  condition  of  the 
railroad  \^hich  he  was  employed  to  assist  in  making  perfect,  and  he  cannot 
recover,  the  risk  being  an  assumed  one;  and  it  is  immaterial  in  what  capacity 
the  plaintiff  was  acting  when  he  inspected  the  bridge  and  appioaches." 

The  court  distinguished  the  Barnes  case  from  the  Henderson  case,  an  action 
arising  out  of  the  same  accident,  as  in  the  latter  case  the  plaintiff  was  an  inex- 
perienced minor  employee,  while  the  Barnes  case  was  that  of  an  experienced 
railroad  man  and  an  adult,  and  in  lieu  of  a  mere  employee  Barnes  was  the 
superintendent  of  bridges,  etc.  See  Evansville  &  Richmond  R.  R.  Co.  v,  Hen- 
derson, 134  Ind.  636  and  142  Ind.  596,  note  of  which  appears  in  this  volume, 
page  541,  anU. 

In  Pittsburgh,  Cincinnati  &  St.  Louis  R'y  Co.  v.  Kirk,  102  Ind.  399  (May 
Term,  1885).  section  foreman,  in  employ  of  another  company,  injured  in  col- 
lision of  hand  car  on  which  he  was  riding  with  hand  car  of  defendant  company 
in  charge  of  such  company's  foreman,  the  negligence  of  the  latter  causing  the 
injury,  judgment  for  plaintiff  in  the  Marion  Superior  Court  was  affirmed. 

In  Penn.  Co.  v.  McCaffrey,  Adm'x,  139  Ind.  430  (November  Term,  1894), 
section-boss  attempting  to  get  hand  car  out  of  way  of  backing  train,  but  being 
unable  to  do  so  attempting  to  step  off  track  and  fell  and  killed  by  hand  car 
being  pushed  upon  him  by  the  train,  judgment  for  plaintiff  in  the  Clark  Circuit 
Court  was  affirmed. 

In  Jackson  v.  Indianapolis  &  St.  Louis  R.  R.  Co.,  47  Ind.  454  (November 
Term,  1874),  employee,  engaged  in  loading  certain  gravel  cars  at  a  gravel  pit 
along  defendant's  line  of  road,  injured  while  on  gravel  train  by  a  construction 
train  colliding  against  it,  being  thrown  upon  track,  run  over  and  leg  injured, 
judgment  for  defendant  in  the  Vigo  Common  Pleas  was  hffirmed.  It  must 
appear  from  the  complaint  by  express  averment,  or  it  must  be  clearly  manifest 
from  the  facts  alleged  in  the  complaint  that  the  injury  occurred  without  the 
fault  or  negligence  of  the  injured  party.  The  complaint  in  the  Jackson  case 
was  fatally  defective  in  this  respect. 

In  GoRMLEY,  Adm'r,  v.  Ohio  &  Mississippi  R'y  Co.,  72  Ind.  31  (November 
Term,  1880),  section  hand,  riding  on  hand  car  to  work,  killed  in  collision  between 
freight  train  and  hand  car,  judgment  for  defendant  company  in  the  Martin 
Circuit  Court  was  affirmed^  the  fellow-servant  rule  being  applied. 

In  Cincinnati,  Indianapolis,  St.  Louis  &  Chicago  R'y  Co.  v.  Lang,  Adm'x, 

118  Ind.  579  (November  Term,  1888),  section  hand,  riding  on  hand  car,  fatally 

njured  in  collision  with  a  "  wild  "  train  on  a  short  curve  of  the  road,  judgment 

for  plaintiff  in  the  Dearborn  Circuit  Court  was  reversed^  the  fellow-servant  rule 

being  applied. 

In  Justice  v.  Pennsylvania  Co.,  130  Ind.  321  (February,  1892),  section  hand, 
struck  by  lever  of  hand  car  which  he  was  propelling,  it  being  alleged  that  the 
section  foreman  permitted  another  hand  car  to  be  negligently  run  against  plain- 
tiff's car,  judgment  for  defendant  in  the  Clark  Circuit  Court  was  affirmed.  As 
far  as  hiring  and  discharging  employees  was  concerned  the  section  foreman 
was  a  vice-principal,  but  in  the  matter  of  transporting  the  men  to  and  from 
their  work  on  the  hand  car  he  was  not,  as  the  men  using  the  hand  cars  were, 
fellow-servants.    The  complaint  failed  to  show  a  cause  of  action  against  the 
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railway  company  for  negligence  of  foreman  as  yice-principal.  The  fellow- 
servant  rule  was  fully  discussed. 

In  CiNaNNATi,  Indianapous,  St.  Louis  &  Chicago  R'y  Co.  v,  Daruno,  130 
Ind.  376  (November  Term,  1891),  day  laborer  employed  to  shovel  dirt  and  gravel 
on  defendant's  track,  riding  on  a  tender  to  an  engine  to  go  to  his  place  of  work, 
injured  in  a  collision  with  an  engine  and  cars,  judgment  for  plaintiff  in  the 
Ohio  Circuit  Court  was  reversed^  the  evidence  not  justifying  the  verdict.  Ques- 
tions of  practice  were  discussed. 

In  Indiana,  Ilunois  &  Iowa  R'y  Co.  v,  Snyder,  Adm'r,  140  Ind.  647  (Novem- 
ber Term,  1894),  section  hand,  operating  hand  car,  killed  by  reason  of  car 
handle  breaking,  judgment  for  plaintiff  in  the  Jasper  Circuit  Court  msiS  affirmed, 
A  full  discussion  of  the  duty  of  master  to  provide  safe  machinery  and  appliances, 
the  question  of  vice-principal  and  fellow-servant,  and  duty  to  inspect,  appears 
in  the  opinion  rendered  by  Jordan,  J. 

EvANsviLLB  &  Richmond  R.  R.  Co.  v.  Doan,  3  Ind.  App.  453  (November 
Term,  1891);  laborer,  upon  construction  train,  injured  by  train  being  thrown 
from  track;  defective  roadbed;  judgment  for  plaintiff  in  the  Jackson  Circuit 
Court  affirmed. 

Cooper  v,  Wabash  R.  R.  Co.,  11  Ind.  App.  211  (May  Term,  1894);  section  hand, 
riding  on  flat  car,  injured  by  being  thrown  over  corner  of  front  end  of  car  by 
violent  stop  of  engine  which  caused  reaction  and  jerk;  judgment  for  defendant 
railway  company  in  Warren  Circuit  Court  affirmed. 

Lake  Shore  &  Michigan  Southern  R'y  Co.  v,  Malcom,  12  Ind.  App.  612 
(May  Term,  1895);  employee,  shoveling  gravel  from  fiat  cars  of  gravel  train  to 
the  ground,  injured  by  falling  from  car  owing  to  sudden  stop  of  train  without 
warning;  judgment  for  plaintiff  in  the  Elkhart  Circuit  Court  reversed^  for  error 
in  refusing  testimony  tending  to  show  whether  or  not  plaintiff  assumed  the  risk 
of  the  danger. 

6.  Seetlon  hands  injured. 

a.  Loading  and  unloading^ 

b.  Explosion, 

a.  Loading  and  unloading. 

In  Cincinnati,  Hamilton  &  Indianapolis  R.  R.  Co.  z.  Madden,  134  Ind.  462 
(November  Term,  1892),  track  hand,  acting  as  section  boss,  in  unloading  steel 
rails  from  a  car,  thrown  from  car  by  violent  jerk  of  train  caused  by  incompetent 
engineer,  run  over  and  leg  injured,  judgment  for  plaintiff  in  the  Henry  Circuit 
Court  was  affirmed. 

Louisville,  New  Albany  &  Chicago  R'y  Co.  v,  Isom,  10  Ind.  App.  691  (May 
Term,  1894);  section  hand  injured  by  fall  of  rail  while  loading  rails  on  car, 
under  direction  of  the  foreman;  judgment  for  plaintiff  in  the  Monroe  Circuit 
Court  reversed  on  the  ground  that  the  negligence,  if  any,  was  that  of  the  fore- 
man, who  being  engaged  in  the  same  service  as  plaintiff  was  a  fellow-«ervant 
of  plaintiff,  for  which  the  railroad  company  was  not  liable. 

b.  Explosion, 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis  R.  R.  Co.  v,  Martin,  Adm'r, 
13  Ind.  App.  485  (May  Term,  1895);  section  hand,  while  eating  dinner  in  the 
defendant's  pump  house,  fatally  injured  by  reason  of  the  explosion  of  a  defec- 
tive boiler;  the  controlling  question  in  the  case  was  whether,  under  the  circum* 
stances,  eating  his  dinner  on  the  premises  where  he  was  at  work  is  shown  to 
Vol.  XIV  —  36 
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have  been  an  incident  to  the  service  of  the  decedent,  and  whether  there  was  an 
invitation,  express  or  implied,  by  the  railway  company,  to  him  to  go  to  the 
pump  house  on  the  line  of  its  railway  near  the  place  where  he  was  engaged  in 
such  work,  for  the  purpose  of  eatin^^  his  dinner  therein;  judgment  on  special 
verdict  for  plaintiff  in  the  Fountain  Circuit  Court  reversed  on  the  ground  that 
the  finding  of  the  jury  was  nor  suflScient  to  sustain  the  judgment  for  the  reason, 
if  for  no  other,  that  it  failed  to  find  the  essential  ultimate  fact  that  decedent 
was  in  the  pump  house  in  the  line  of  his  duty  by  implied  invitation  of  the  rail- 
way company. 

7.  Switehmen  injured. 

In  Cincinnati,  Indianapolis,  St.  Louis  &  Chicago  R*v  Co.  v.  Long,  Adm'r^ 
112  Ind.  i66  (May  Term,  1887),  switchman,  io  employ  of  another  company, 
killed  by  backing  train  of  defendant  while  attending  to  switch,  judgment  for 
plaintiff  in  the  Marion  Circuit  Court  was  reversed  on  the  ground,  among  others, 
of  contributory  negligence. 

8.  Track  hands  lAjared. 

In  Ohio  &  Mississippi  Valley  R*y  Co.  v,  Collarn,  73  Ind.  261  (May  Term, 
1881),  track  laborer,  engaged  in  repairing  track,  struck  and  run  over  by  engine 
whereby  his  leg  was  crushed,  judgment  for  plaintiff  in  the  Washington  Circuit 
Court  for  $7,000  was  affirmed.    Among  the  points  decided  were  the  following: 

"  Where  the  engineer  of  a  locomotive  places  it  in  the  hands  of  a  fireman 
incompetent  to  manage  it,  contrary  to  the  rules  of  the  railroad  company  in 
whose  employ  he  is,  he  is  guilty  of  negligence. 

'*A  railroad  company  is  guilty  of  negligence  in  permitting  its  order  forbid- 
ding firemen  to  handle  its  engines  to  be  violated  by  its  engineers,  and  retaining 
them  in  its  employ  after  notice  of  their  practice  of  abandoning  their  engines  to 
the  firemen,  which  practice  led  to  the  placing  of  an  engine  in  the  hands  of  a 
careless  and  incompetent  fireman,  whereby  injury  to  a  co-employee  occurred. 

*'  Notice  to  the  master  mechanic  of  such  company,  whose  duty  it  was  to 
employ  and  discharge  engineers  and  firemen,  of  their  practice  in  violating  its 
orders,  is  notice  to  the  company." 

In  Cincinnati,  Indianapolis,  St.  Louis  &•  Chicago  R*y  Co.  v.  Roesch.  126 
Ind.  445  (November  Term,  1890),  trackman,  engaged  in  raising  track,  injured 
by  fall  of  appliance  used  in  unloading  gravel  from  cars,  judgment  for  plaintiff 
in  the  Decatur  Circuit  Court  was  affirmed. 

In  Nall,  Adm'x,  V,  Louisville,  New  Albany  &  Chicago  R'y  Co.,  129  Ind. 
260  (May  Term,  1891),  judgment  for  defendant  in  the  Orange  Circuit  Court  was 
reversed  a.nd  petition  for  rehearing  overruled  on  the  ground  that  the  deceased  did 
not  assume  the  risk  and  that  a  person  directing  certain  work  was  not  a  fellow- 
servant  of  the  injured  employee.  "  The  deceased  was  a  track  band,  or  section 
hand,  who  had  been  employed  in  railroad  work  only  about  two  weeks  when  he 
was  killed.  A  heavy  freshet  in  Salt  creek,  Lawrence  county,  caused  a  large 
accumulation  of  drift-wood  and  other  debris  against  one  of  appellee's  bridges 
which  spanned  said  creek,  and  endangered  its  safety  to  such  an  extent  that  it  was 
deemed  necessary  to  call  out  an  extraordlnaryf orce  of  men  on  Sunday  to  save  the 
bridge  from  destruction.  The  complaint  alleged  In  substance  that  the  appellee 
intrusted  to  one  Helms  the  sole  and  absolute  sujpervlsion  over  and  direction 
of  the  task  of  saving  the  bridge,  and  that,  acting  under  the  authority  thus  con« 
f erred,  he  called  upon  and  required  a  large  number  of  employees,  belonging  to 
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various  departments  of  appellee's  service,  to  assist  in  said  work,  he  alone 
directing  and  commanding  bow  such  work  should  be  done  and  who  should  do 
it."  While  engaged  in  such  work,  a  rope  attached  to  an  engine  used  in  the 
work  slipped  from  its  place,  owing  to  negligent  act  of  engineer,  and  struck  and 
killed  the  plaintiff's  intestate.  The  complaint  stated  a  sufficient  cause  of  action 
and  it  was  error  to  sustain  demurrer. 

9.  Tunnel  aeeldents. 

In  Capper  v.  Louisville,  Evansville  &  St.  Louis  R'y  Co.,  103  Ind.  305  (May 
Term,  1885),  laborer  in  defendant's  employ,  working  in  tunnel,  ordered  by 
superintendent  of  work  to  board  freight  train,  injured  by  falling  from  same 
and  foot  run  over,  judgment  for  defendant  in  the  Floyd  Circuit  Court  was 
affirmed^  the  negligence  charged  being  that  of  a  fellow-servant. 

In  Louisville,  New  Albany  &  Chicago  R'y  Co.  v.  Graham,  Adm'r,  124 
Ind.  89  (May  Term,  1890),  employee,  engaged  in  repairing  tunnel,  killed  by 
falling  stone  and  dirt  and  giving  way  of  timbers,  judi^ment  for  plaintiff  in  the 
Lawrence  Circuit  Court  was  affirmed, 

LotnsviLLB,  New  Aubany  k  Chicago  R'y  Co.  v,  Quinn.  14  Ind.  App.  554 
(November  Term,  1895);  employee,  foreman  of  a  gang  of  workmen  engaged  in 
preparing  tunnel  for  reconstruction,  ordered  by  the  general  foreman  to  bring 
his  gang  of  men  to  pull  out  a  certain  bent,  injured  by  the  fall  of  other  bents 
which  covered  plaintiff  with  the  dirt  and  debris  from  above;  judgment  for  plaintiff 
in  the  Lawrence  Circuit  Court  reversed^  the  accident  being  consequent  upon  a 
condition  of  things  with  a  knowledge  of  which,  both  actual  and  constructive, 
the  servant  was  as  fully  chargeable  as  the  master,  and  as  to  which  no  derelic- 
tion upon  the  part  of  the  master  appeared. 

10.  Watchman  injured. 

In  Indianapolis  &  St.  Louis  R'y  Co.  v.  Watson,  114  Ind.  20  (November 
Term,  1887),  night  watchman  injured  in  course  of  duties  in  defendant's  yard, 
caused  by  alleged  negligence  in  failure  of  company  to  furnish  him  with  a  lan- 
tern, judgment  for  plaintiff  was  reversed^  he  having  assumed  the  risks,  it  not 
being  shown  that  company  had  promised  to  remedy  defect. 

11.  Haehinlsts  injured. 

In  Taylor  v,  Evansville  &  Tbrre  Haute  R.  R.  Co.,  121  Ind.  124  (May  Term, 
1889),  machinist,  in  defendant's  shops,  injured  by  the  fall  of  the  "equalizer" 
of  a  locomotive,  a  heavy  piece  of  iron,  he  being  directed  by  master  mechanic  to 
remove  same  for  examination,  judgment  for  defendant  in  the  Vanderburgh 
Superior  Court  was  reversed^  the  complaint  showing  a  sufficient  cause  of  action, 
and  the  fellow-servant  rule  not  applying  in  this  case. 

In  Robertson  v,  Chicago  &  Erir  R.  R.  Co.,  146  Ind.  486  (November  Term, 
1896),  employee,  working  as  machinist's  helper  under  a  machinist  in  defendant's 
repair  shops,  ruptured  in  lifting  a  heavy  steam  chest  cover  from  locomotive,  the 
work  being  ordered  by  the  machinist,  it  was  held  that  the  injury  was  the  result 
of  the  act  of  a  fellow -servant  for  which  defendant  was  not  liable,  and  judgment 
for  defendant  in  the  Huntington  Circuit  Court  was  affirmed, 

Pennsylvania  Co.  r.  Burgett,  7  Ind.  App.  338  (May  Term,  1893);  railroad 
employee,  engaged  in  his  duties  as  a  helper  in  defendant's  shops,  injured  by 
upsetting  of  a  wagon  load  of  iron  which  was  being  hauled  by  other  employees, 
due  to  alleged  defective  wagon,  whereby  his  leg  was  broken;  judgment  for 
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plaintiff  in  the  Allen  Superior  Court  was  reversed  for  erroneous  and  misleading 
instructions  as  10  knowledge  of  defect. 

Pennsylvania  Co.  v.  Witte.  15  Ind.  App.  583  (May  Term.  1896);  employee, 
while  oiling  a  certain  loose  pulley  to  the  shafting  of  machinery  in  defendant  s 
shoos  injured  by  his  hand  being  drawn  Into  certain  cog-wheels,  a  belt  having 
slipped  from  a  fast  pulley  and  set  a  loose  pulley  in  motion;  defective  appUance; 
judgment  for  plaintiff  in  the  Whitley  Circuit  Court  affirmed  and  petition  for 
rehearing  overruled. 

12.  Miscellaneous. 

Injured  iy  /"^^  "/  '^y  *"  ;?'■'"*'/''• 

In  Griffin  v.  Ohio  &  Mississippi  R'y  Co.,  124  Ind.  3*6  (May  Term,  1890). 
employee  injured  by  fall  of  clay  in  gravel  pit,  judgment  for  defendant  was 
affirmed,  plaintiff  having  assumed  the  risks  of  employment. 

Injured  iy  heomotive  wheel. 

In  Louisville,  New  Albany  &  Chicago  R'y  Co.  v.  Corps,  124  Ind.  4*7  (May 
Term.  1890).  employee,  engaged  in  moving  large  driving  wheels  of  locomotive 
injured  bVwheels  being  run  against  hi'm.  judgment  for  plaintiff  was  reversed 
for  defective  pleading  on  assumption  of  risk. 

Injured  by  act  of  incomtetent  servant. 

Louisville,  New  Albany  &  Chicago  R'y  Co.  v.  Breedlove.  10  Ind.  App. 
6«  (Mav  Term,  1804):  employee  injured  by  negligent  conduct  of  incompetent 
andSes.  fellow^ivants;  judgment  for  plaintiff  in  the  Monroe  Circuit  Court 
reversed  a  finding  in  the  special  verdict  that  plaintiff  did  not  know  of  the  alleged 
IncomStency  but  defendant  did.  but  not.  showing  when  defendant  acquired 
such  knowledge,  held  not  sufficient  to  charge  defendant  with  negligence. 

SECTION  HAND,  PROPELLING  HAND  CAR,  FALLING  ON 
TRACK  -  COLLISION   BETWEEN  HAND  CARS -SECTION 
BOSS    A    FELLOW-SERVANT    OF    SECTION    HAND.  -  In 
CLARKE  y  PENNSYLVANIA  CO.,  132  Ind.  199  (September,  1892), 
section  hand  injured  in  collision  between  hand  cars,  judgment  for 
defendant  in  the  Bartholomew   Circuit  Court  was  ajfirmed.     Tne 
material  facts  stated  as  appellant's  cause  of  action  (as  per  opinion 
of  ELLIOTT,  J.)  are  these:     He  was  in  the  service  of  appellee,  in 
the  capacity  of  a  "section  man,"  and  was  a  member  of  what  was 
called  the  "  floating  gang  of  section  men."    His  "  gang     was  under 
the  control  of  a  foreman  or  "  boss."  who  employed  and  discharged 
ts  members.     On  August  4.  x886.  the  "  gang  "  under  the  contro 
of  its  foreman,  started  on  a  hand  car  from  Jonesv.lle  to  a  point 
south  of  that  section,  where  it  was  to  enter  upon  the  work  of  load- 
ing and  unloading  gravel.    On  the  same  day  another  gang  of  men, 
3er  the  control  of  a  "section  boss."  was  engaged  in  repairing 
the  track,  and  was  riding  on  a  hand  car.  as  custom  and  ^^^^^^^^^^^^ 
The  car  on  which  this  gang  was  riding  was  following  the  car  on 


Master  and  Servant.  665 

which  the  "  floating  gang  "  was  riding.  The  car  occupied  by  the 
appellant  was  running  at  the  rate  of  seven  miles  an  hour,  and  the 
appellant  was  propelling  the  car,  standing  with  his  back  to  the  north 
and  to  the  car  which  was  following.  The  car  occupied  by  the 
"section  gang"  overtook  that  on  which  the  **  floating  gang"  was 
riding,  and  was,  through  negligence,  run  against  the  car  in  front, 
causing  it  to  bound  forward,  and  the  appellant,  being  startled  by 
the  sudden  collision  and  the  act  of  the  "section  boss"  in  placing 
his  hand  under  his  ajrm,  loosened  his  hold  of  the  propeller,  fell  back 
upon  the  track  and  the  car  of  the  "section  boss"  ran  over  him, 
seriously  injuring  him.  It  was  held  that  plaintiff,  a  section  hand, 
was  a  fellow-servant  of  the  boss  of  another  "section  gang,"  in 
the  employ  of  the  same  railroad  company,  and  therefore  the  defend- 
ant was  not  liable  for  the  injury  occasioned  by  the  negligent  running 
of  the  hand  car  which  -caused  the  injury  to  plaintiff.  The  court 
cited  several  cases  on  the  question  of  fellow-servant,  all  of  which 
appear  with  the  Indiana  cases  in  this  volume  of  Am.  Neg.  Cas. 

SECTION  HAND,  IN  THE  EMPLOY  OF  ONE  COMPANY, 
STRUCK  BY  BAGGAGE  CAR  OF  ANOTHER  COMPANY.— 
In  SHONER  V.  PENNSYLVANIA  COMPANY,  130  Ind.  170 
{November  Tertn^  ^^9^)^  judgment  for  defendant  in  the  Fulton  Cir- 
cuit Court  was  reversed.  From  the  opinion  rendered  by  McBride, 
J.,  it  appeared  that  appellant  (plaintiff  below)  was  a  section-hand 
in  the  service  of  the  Terre  Haute  &  Indianapolis  Railroad  Company, 
known  as  the  "  Vandalia"  road.  The  track  of  the  Vandalia  road 
crosses  that  of  the  appellee  (defendant  below)  "  at  grade  "  at  Ply- 
mouth, Marshall  county,  and  the  crossing  of  the  two  tracks  was 
embraced  in  the  section  on  which  the  appellant  worked.  On  the 
morning  of  December  5,  1887,  the  appellant  and  a  co-employee, 
named  Sullivan,  were  engaged  in  making  some  repairs  to  the  track 
at  the  crossing,  and  while  thus  engaged  were  struck  by  a  baggage 
car  which  was  being  pushed  over  the  crossing  by  one  of  appellee's 
locomotives.  Sullivan  was  killed,  and  the  appellant  was  severely 
injured.  The  trial  resulted  in  a  general  verdict  in  his  favor.  Inter- 
rogatories were  submitted  to  the  jury  by  both  parties,  and  were 
answered.  The  court,  on  the  motion  of  the  appellee,  rendered  judg- 
ment in  its  favor  on  the  answers  to  the  interrogatories,  notwith- 
standing the  general  verdict.  Appellant  appealed.  The  Supreme 
Court  held  the  ruling  of  the  trial  court  to  be  erroneous  and  reversed 
the  judgment  and  petition  to  change  mandate  was  also  overruled. 
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ENGINEER,  IN  EMPLOY  OF  ONE  COMPANY,  INJURED 
IN  COLLISION  CAUSED  BY  SERVANTS  OF  ANOTHER 
COMPANY  AT  A  CROSSING  — LICENSE  TO  USE  PREMISES 
OF  ANOTHER  — ASSUMPTION  OF  RISK  — LIABILITY  OF 
OWNER  —  STATUTORY  OBLIGATION  —  STATUTE  CON- 
STRUED—LIABILITY  OF  RAILROAD.  —  The  case  of  INDI- 
ANA, BLOOMINGTON  db  WESTERN  R'Y  CO.  ET  AL.  V.  BARN- 
HART,  115  Ind.  399  (May  Term,  1888^,  wa^  an  appeal  from  a 
judgment  for  plaintiff  in  the  Marion  Superior  Court  for  $8,000. 
Barnhart  was  in  the  employ  of  the  Cincinnati,  Indianapolis,  St. 
Louis  &  Chicago  Railroad  Company  as  a  locomotive  engineer  and 
at  the  time  of  the  injury  was  in  charge  of  a  switch  engine  pulling 
out  of  private  grounds  a  "cut"  of  cars,  and  when  he  had  reached 
a  point  about  four  feet  north  of  the  track  of  the  Indiana,  Blooming- 
ton  &  Western  R'y  Company  his  engine  was  run  into  by  a  car  being 
backed  up  on  another  track  by  the  servants  of  the  Wabash,  St. 
Louis  &  Pacific  R'y  Company.  The  action  was  commenced  against 
five  companies,  but  before  it  was  submitted  to  a  jury,  it  was  dis- 
missed as  to  all  except  the  Indiana,  B.  &  W.  R*y  Co.,  and  the  White 
River  R.  R.  Co.  There  was  verdict  and  judgment  against  both 
defendants.  At  the  request  of  plaintiff  the  jury  were,  at  Special 
Term,  directed  to  return  a  special  verdict,  which  they  accordingly  did, 
the  same  being  set  out  in  the  opinion  rendered  in  the  Supreme 
Court  by  Niblack,  J.  The  case  is  fully  discussed  in  the  opinion  and 
judgment  for  plaintiff  was  affirmed  and  petition  for  rehearing  over- 
ruled. The  points  decided  are  stated  in  the  syllabus  to  the  official 
report  as  follows: 

*'  In  a  special  verdict,  all  facts  essential  to  a  recovery  must  be 
found,  to  entitle  the  party  having  the  burden  of  the  issue  to  a  judg- 
ment. Facts  only  are  to  be  found,  and  conclusions  of  law  contained 
therein  must  be  disregarded.  [The  court  cited  Vinton  v,  Baldwin, 
95  Ind.  433;  Pittsburgh,  etc.,  R.  Co.  v,  Spencer,  98  Ind.  186;  Con- 
ner zr.  Citizens'  Street  R'y  Co.,  105  Ind.  62;  Pittsburgh,  etc.,  R'y 
Co.  V,  Adams,  105  Ind.  151.] 

**  Where  a  person  has  a  license  to  go  upon  the  grounds  or  the 
enclosure  of  another,  or  uses  such  grounds  with  the  mere  acqui- 
escence of  the  owner,  he  takes  the  premises  as  he  finds  them,  and 
accepts  whatever  perils  he  thereby  incurs.  [The  court  cited 
numerous  American  and  English  authorities  on  this  point.] 

"Where  the  owner  or  occupant  of  lands,  by  enticement,  allure- 
ment or  inducement,  either  express  or  implied,  causes  another  to 
come  upon  such  lands,  he  assumes  the  obligation  of  providing  for 
the  safety  and  protection  of  the  person  so  coming,  and  becomes 
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liable  for  any  breach  of  duty  in  that  respect  which  causes  injury  to 
such  person,  in  case  such  enticement,  allurement  or  inducement 
amounts  to  an  express  or  implied  invitation,  and  an  implied  invi- 
tation may  be  inferred  from  some  act  or  line  of  conduct,  or  from 
some  designation  or  dedication.  [Numerous  authorities  cited  by 
the  court  on  this  point.] 

"  As  a  general  rule,  where  an  obligation  is  imposed  by  a  statute, 
it  is  negligence  per  se  to  disregard  the  obligation  thus  imposed,  and 
if  the  injury  is  thereby  inflicted,  the  party  disregarding  the  statute 
is  liable.  This  rule  has  peculiar  application  to  the  management  of 
railroads  and  railroad  trains.  [The  court  cited  Wesley  City  Coal 
Co.  V.  Healer,  84  111.  126;  Penn.  Co.  z'.  Hensil,  70  Ind.  569;  Chicago, 
etc.,  R.  Co.  V,  Boggs,  loi  Ind.  522.] 

"  Under  the  provisions  of  sections  3904  and  3905,  R.  S.,  1881,  all 
railroad  companies  interested  in  railroad  crossings  are  required  to 
co-operate  in  maintaining  and  keeping  such  crossings  in  repair,  and 
are  jointly  liable  for  an  injury  resulting  from  a  neglect  to  observe 
such  statute." 

EMPLOYEE  CAUGHT  BETWEEN  CAR  AND  PLATFORM 
IN  COAL  MINE  —  LIABILITY  OF  MINE  OWNER.— In  KAN- 
SAS &  TEXAS  COAL  CO.  V.  REED,  i  Indian  Territory,  245 
(June^  iSgf)^  appeal  from  the  United  States  Court  in  the  Central 
District  of  the  Indian  Territory,  where  judgment  was  rendered  for 
plaintiff  for  $5,000,  it  appeared  that  plaintiff  was  employed  in 
defendant's  mine  and  was  told  by  the  superintendent  to  "  run  ahead 
and  start  the  jigger  engine,"  after  a  certain  car  had  been  pushed 
along  one  of  the  tracks  in  the  mine,  which  plaintiff  was  assisting  in 
pushing,  and  while  running  along  the  track  to  execute  the  superin- 
tendent's order,  he  stepped  on  a  plank  back  of  a  platform  and 
lost  his  balance,  and  in  attempting  to  get  on  the  platform  his  left 
foot  was  caught  between  a  moving  empty  flat  car  and  the  platform 
and  crushed.  The  case  was  tried  at  Cameron  at  the  February 
Term,  1896,  and  the  jury  rendered  a  verdict  for  plaintiff  for  $5,000. 
On  appeal  the  verdict  was  held  excessive,  the  evidence  showing 
that  the  injury  was  not  serious,  nor  such  as  to  seriously  interfere 
with  plaintiff  earning  his  living.  The  judgment  was  affirmed  on 
remittitur  of  $1,500. 


^   I 
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HOPKINSON  V.  KNAPP  &  SPAULDING  COMPANY. 

Supreme  Court ^  lowCy  October^  18^4, 

[Reported  in  92  Iowa,  328.] 

MINOR  EMPLOYEE  KILLED  BY  FALLING  DOWN  ELEVATOR  SHAFT 
—  CONTRIBUTORY  NEGLIGENCE  —  QUESTION  FOR  JURY.  —Where 
plaintiff*^  son,  seventeen  years  of  age,  an  employee  in  defendant's  ware- 
house, fell  into  an  elevator  shaft  on  the  third  floor,  having  been  sent  from 
a  lower  floor  to  bring  down  some  goods,  and  on  returning  the  accident  hap- 
pened, being  found  below  dead,  the  negligence  charged  being  the  per- 
mitting the  elevator  gate  to  be  open  and  unfit  for  use,  piling  goods  too  near 
the  gate,  and  in  not  lighting  the  way  at  or  near  the  elevator,  it  was  error 
to  direct  verdict  for  defendant,  the  question  of  contributory  negligence 
being  for  the  jury  to  determine. 

PARENT  AND  CHILD  —  DAMAGES.  —  In  an  action  by  a  parent  for  damages 
for  death  of  his  son,  the  fact  that  the  deceased,  by  a  temporary  arrangement 
with  his  parent,  used  his  earnings  in  his  own  support,  would  not  defeat  the 
right  of  the  parent  to  recover  his  child's  earnings  in  excess  of  the  cost  of 
supporting  him  (i). 

I.  Injuries  to  minor  employees  —  Ma-  posed   him  to  the  danger  resulting  ia 

chinery  accidents,  —  See   the   following  the  injury  received;  but  he  refused  to 

cases  relating  to  injuries  sustained  by  obey  them.     Subsequently  he  received 

employees  of  tender  years:  different  orders,  which  he  obeyed;  and 

Injuries  by  saw  machine, — In  Spragub  afterwards,  while  engaged  in  changing 
(by  Next  Friend)  v,  S.  &  J.  C.  Atlee,  the  gauge  of  the  saw,  the  boy,  without 
81  Iowa,  I  (October  Term,  1890),  minor  fault  on  his  part,  received  the  injury 
employeeinjuredby  saw  machine  in  de-  therefrom  upon  which  this  action  is 
fendant's  sawmill,  judgment  for  plain-  based.  Held,  that  in  view  of  the  sub- 
tiff  in  the  Superior  Court  of  Keokuk,  Lee  sequent  change  of  orders,  and  his  obe- 
county,  for  $7,500  was  affirmed.  Para-  dience  thereto,  the  boy  was  not  guilty 
graph  2  of  the  syllabus  to  the  official  of  contributory  negligence  on  account 
report  states  the  case  as  follows:  '*A  of  his  disobedience  of  orders  previously 
boy  of  thirteen  years  of  age,  employed  received,  nor  because  other  methods  of 
|n  a  sawmill  for  the  work  of  removing  changing  the  gauge,  which  were  beyond 
sawed  materials  from  a  steam  saw,  was  his  strength,  were  less  dangerous  than 
directed  by  the  boss  or  foreman  of  the  the  one  adopted."  Verdict  for  $7»50o 
establishment  to  operate  such  saw,  in  not  excessive  for  loss  of  hand  of  em- 
the  absence  of  the  usual  operator,  with-  ployee  whose  expectancy  of  life  is  about 
out  giving  him  instructions  as  to  the  46  years.  The  opinion  was  rendered 
proper  manner  of  operating  the  same,  by  Robinson,  J.;  and  the  counsel  in  the 
nor  of  changing  the  gauge  thereof,  and  case  were  D.  F.  Miller,  Sr.,  and  Casey 
such  direction  was  subsequently  rati-  &  Stewart,  for  appellants;  and  Jambs 
fied  by  the  common  employer.  While  C.  Davis,  for  appellee, 
so  employed  the  boy  received  orders  to  In  Newbury  (by  Next  Friend)  v. 
saw  a  particular  kind  of  material,  The  Getchel  &  Martin  Lumber  & 
which,  if  obeyed,  would  not  have  ex-  Manufacturing    Co.,    100   Iowa,  441 
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Appeal  from  the  Woodbury  District  Court.  The  case  is 
stated  in  the  opinion.    Judgment  reversed. 

F.  E.  Gill  and  Lynn  &  Sullivan,  for  appellant. 

Wright,  Hubbard  &  Bevington,  for  appellee. 

Robinson^  J.  —  On  January  2,  1891,  Thomas  W.  Hopkinson, 
a  son  of  the  plaintiff,  fell  into  an  elevator  of  the  defendant,  and 
received  injuries  which  caused  his  death  within  about  half  an 
hour.  He  does  not  appear  to  have  spoken  or  to  have  been  con- 
scious after  receiving  the  injury.  He  was  seventeen  years  of  age 
at  the  time,  and  had  been  in  the  employment  of  the  defendant 
about  four  months.  He  worked  with  his  brother  Will  on  the 
second  and  third  floors  of  the  warehouse  of  the  defendant,  in 
handling  and  packing  merchandise.  The  building  is  supplied 
with  a  freight  elevator,  which  is  operated  from  below  to  the  third 
floor.'  The  shaft  is  inclosed  on  that  flppr  by  a  barrier  about 
three  and  one-half  feet  in  height.  A  part  of  the  barrier  consisted 
of  a  door  or  gate,  which  was  hung  with  weights  and  cords,  and 
was  opened  by  raising  and  closed  by  lowering  it.  That  afforded 
the  means  of  passing  into  and  out  of  the  elevator.  A  gas-light 
fixture  hung  near  the  gate.  The  third  floor  was  about  150  feet 
long  and  one-third  as  wide,  and  was  well  filled  with  merchandise, 
which  in  places  was  piled  to  the  ceiling.  Narrow  spaces  had 
been  left  for  walks,  which  extended  in  various  directions,  one  of 
which  led  past  the  elevator.  At  a  little  after  five  o'clock  in  the 
afternoon  of  the  day  of  the  accident,  the  deceased,  who  was  then 
on  the  second  floor,  was  told  to  go  to  the  third  floor,  and  bring 

(December,  1896),  boy,  seventeen  years  tracts  with  another  to  do  the  manual 
of  age,  employed  as  a  sort  of  **  rousta-  labor,  knowing  that  such  person  will 
bout"  in  defendant's  factory,  put  to  have  to  employ  others,  will  be  liable 
work  on  a  circular  saw,  called  a  *'  rip-  for  injury  to  any  employee  of  such  con 
saw"  (upon  which  he  had  not  been  tractor,  resulting  from  defects  in  the 
employed  before),  and  while  using  the  machinery.**  The  plaintiff,  a  boy  about 
same  his  hand  was  injured,  judgment  thirteen  years  of  age,  was  an  employee 
for  plaintiff  in  the  Polk  District  Court  in  the  shingle  department  of  the  de- 
was  reversed  for  erroneous  instruction  fendant*s  sawmill,  and  while  engaged 
on  the  rule  as  to  assumption  of  risk  as  in  clearing  away  the  shavings  and  dust 
affecting  a  minor  employee,  etc.  from  the  saw  his  hand  was  caught  and 
UaHlity  far  injury  to  servant  of  sub-,  injured.  He  was  employed  by  another 
contractor.  —  In  Neimeysr  v,  Wbybr-  who  contracted  with  defendants  to  do 
HAUBSER  &  Denkman,  95  lowa,  497  Certain  work  about  the  sawmill,  but 
(October,  1895),  it  was  held  (as  per  syl-  defendants  retained  control  of  the  ma- 
labus  to  the  report)  that  *'  a  mill  owner  chinery.  Judgment  on  Terdlct  directed 
who,  retaining  the  charge  of  the  run-  for  defendants  in  the  Scott  District  Court 
ning  of  the  machinery  in  his  mill,  con-  revefsed. 
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flZV  ^T  P°^^*°  ™^^*="-     ««  *«=«nded  to  the  third 

return  f  "H^T  °u  ^-'^^'-^^y-  obtained  the  mashers,  and  on  his 
T.r  ,?/  .°      .  ^'*''^*°''  '^*^'  °"*°  **>«  «'«^*tor.  a  disunce  of 

The  nrf    . %  '  ,r    '■^"''''°  ^''^  '"J""««  ^h'<^h  ca"««d  his  death. 
X  he  p  aintiff  alleges  that  the  accident  was  caused,  without  fault 

the  hS'^T""  °"  *^'  P*"^  °^  *''^  '^^"'^«"''  by  the  negligence  of 
the  defendant  m  permitting  the  elevator  gate  to  be  and  remain 
open  and  unfit  for  use.  in  piling  goods  too  near  the  gate,  and  in 
piling  them  nearer  to  it  than  was  customarjr.  and  in  not  lighting 
the  way  at  or  near  the  elevator.  s        b 

^J^lu^^^  ^^I^""  grounds  of  the  motion  to  direct  a  verdict  were 
that  the  evidence  did  not  show  negligence  on  the  part  of  the 
defendant,  that  it  failed  to  show  that  decedent  was  free  from 
negligence,  and  that  it  shows  affirmatively  that  he  was  guilty  of 
contributory  negligence.  The  appellee  contends  that  these 
grounds  are  fully  sustained  by  the  evidence.     There  was  evidence 

t^  ?"r        *°  ^^""^  ^^^'''  substantially  as  follows :     Employees 
ot  the  defendant  were  not  permitted  to  use  the  elevator  except- 
ing to  raise  and  lower  articles  which  they  could  not  readily  carry 
up  or  down  stairs.     The  gate  was  habitually  kept  closed  when 
the  elevator  was  below  it.  and  the  decedent  and  his  brother  had 
been  cautioned  frequently  not  to  leave  it  open  at  such  times. 
A  few  minutes   before   the  accident.  Mr.  Spalding,   the  vice- 
president  of  the  defendant,  and  one  or  more  customers,  entered 
the  elevator  at  the  second  floor,  and  ascended  to  the  third  floor 
for  shovels.     Just  after  they  went  up.  the  decedent  went  up,  as 
has  been  stated.       Mr.   Spalding    and    his    companions    soon 
descended,  and  within  three  to  five  minutes  thereafter  the  fall  of 
the  decedent  occurred.     There  is  some  confusion  in  the  evidence 
in  regard  to  the  condition  of  the  gate,  the  goods  near  it.  and  the 
light;  but  the  jury  would  have  been  fully  authorized  to  find  that 
the  gate  was  open,  and  that  it  had  been  so  left  by  Spalding; 
that  the  gas  jet  near  it  was  not  lighted ;  and  the  goods,  con- 
sisting of  tubs  and  other  wooden  ware,  had  been  piled  unusually 
near  the  gate  during  the  afternoon.     We  are  of  the  opinion  that 
the  evidence  would  have  authorized  the  jury  to  find  that  the 
accident  was  due  in  part,  if  not  wholly,  to  the  negligence  of  the 
defendant.     The  testimony  in  regard  to  the  alleged  negligence 
of  the  decedent  is  not  so  direct  and  clear.     It  is  shown  that  he 
might  have  obtained  the  mashers  without  passing  by  the  elevator, 
but  it  was  not  necessarily  dangerous  to  go  near  it.     If  the  gate 
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had  been  closed,  as  it  should  have  been,  it  is  not  probable  that 
the  accident  would  have  occurred.  The  appellee  claims  that  it 
was  closed,  for  the  reason  that  Spalding  closed  it,  and  that  the 
decedent  must  have  climbed  over  it  to  reach  the  cable  and  raise 
the  elevator.  Nothing  in  the  evidence  makes  such  an  act  on  the 
part  of  the  decedent  at  all  probable.  He  could  not  have  passed 
the  barrier  by  climbing  over  it  or  opening  the  gate  without  con- 
siderable effort,  and  that  he  did  not  make  it  is  shown  to  some 
extent  by  the  fact  that  the  mashers  were  in  his  hands  when  he 
was  found  in  the  elevator.  It  cannot  be  said  that  the  jury  might 
as  readily  have  found  that  the  gate  was  closed  as  that  it  was 
open  at  the  time  of  the  accident.  It  is  not  shown  that  any 
employee  of  the  department  used  the  elevator,  or  was  near  the 
gate,  after  Spalding  left  the  third  floor;  and  that  fact  and  the 
further  facts  that  but  three,  or  at  most  five,  minutes  elapsed  after 
Spalding  descended  before  the  deceased  fell,  and  that  the  ele- 
vator was  there  where  Spalding  had  left  it,  tend  to  show  that  the 
gate  was  left  open  by  Spalding.  The  evidence  also  tends  to 
show  that  the  defendant  had  directed  its  employees  not  to  light 
the  gas  near  the  gate  unless  it  was  necessary,  that  the  decedent 
did  not  know  that  merchandise  had  been  placed  unusually  near 
the  gate,  and  that  the  way  past  the  elevator  was  the  shortest  one 
by  which  he  could  reach  his  destination.  It  is  true  there  is  no 
affirmative  evidence  of  due  care  on  the  part  of  the  decedent  to 
avoid  the  accident,  and  to  enable  the  plaintiff  to  recover  it  must 
be  shown  that  the  decedent  was  free  from  negligence.  Patterson 
V,  R.  R.  Co.,  38  Iowa,  279;  Nelson  v.  R.  R.  Co.,  38  Iowa,  566. 
Direct  and  positive  evidence  that  the  decedent  did  not,  by  his 
own  negligence,  contribute  to  the  injury  is  not  required.  Where 
such  evidence  cannot  be  obtained,  it  is  proper  for  the  jury  to 
consider  the  instincts  of  men,  which  naturally  lead  them  to  avoid 
danger,  as  evidence  of  due  care  on  the  part  of  the  person  injured. 
Burns  v.  R.  R.  Co.,  69  Iowa,  456;  Way  v.  R*y  Co.,  40  Iowa, 
345;  Greenleaf  v.  R.  R.  Co.,  29  Iowa,  48  (i).  See  also  Mayo 
V,  R.  R.,  104  Mass.  140 ;  Strong  z'.  City  of  Stevens  Point  (Wis.),  22 
N.  W.  Rep.  428.  There  was  conflict  in  the  evidence  in  regard  to 
some  of  the  material  facts  in  the  case.  We  do  not  say  that  a 
preponderance  of  the  evidence  tends  to  show  that  they  are  as 
we  have  set  them  out,  but  only  that  the  jury  might  have  found 

I.  See  the  Iowa  cases  cited  in  the  case  at  bar.  reported  with  the  Iowa  cases  in 
this  volume,  post. 
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to  that  e£fect.  The  deceased  was  familiar  with  the  way  in  which 
the  goods  were  stored  on  the  third  floor.  He  knew  of  the  ele- 
vator shaft,  and  that  the  gate  might  be  open,  and  the  elevator 
be  below,  and  he  knew,  if  there  was  no  light,  that  means  for 
making  one  were  at  hand.  He  also  knew  that  he  could  have 
returned  to  the  second  floor  without  going  near  the  elevator. 
Whether,  in  view  of  these  facts,  and  others  which  may  be  rele- 
vant, the  plaintiff  has  failed  to  show  that  the  deceased  exercised 
reasonable  care  to  avoid  the  accident,  notwithstanding  the  infer- 
ence which  may  be  drawn  in  his  favor,  is  not  a  question  of  law 
for  the  court,  but  one  of  fact,  which  should  have  been  submitted 
to  the  jury.  The  case  is  not  governed  by  the  rule  announced  in 
Meyer  «;.  Houck,  85  Iowa,  319. 

2.  The  fourth  and  last  ground  of  the  motion  for  the  court  to 
direct  a  verdict  was  that  the  plaintiff  had  failed  to  show  that  he 
was  damaged  by  the  accident  and  the  death  of  his  son.  At  the 
time  of  his  death  the  son  was  earning  five  dollars  each  week,  but 
he  had  been  living  away  from  home  about  nine  weeks  and  was 
paying  $3.50  a  week  for  his  board.  The  remainder  of  his  earn- 
ings he  used  for  his  own  purposes,  the  plaintiff  not  receiving  any 
of  them.  But  it  is  not  shown  that  the  arrangement  was  perma- 
nent, nor  that  the  son  had  been  emancipated.  The  plaintiff  was 
entitled  to  his  earnings,  and  was  liable  for  his  support.  Cooper 
IK  McNamara,  92  Iowa,  243;  Porter  v.  Powell,  79  Iowa,  151.  As 
a  rule,  his  earnings  were  paid  to  the  plaintiff,  and  the  ordinary 
expense  of  supporting  him  was  but  two  dollars  per  week.  The 
plaintiff  was  entitled  to  recover  his  earnings  in  excess  of  the  cost 
of  supporting  him.  We  conclude  that  the  District  Court  erred 
in  directing  a  verdict  for  defendant,  and  the  judgment  rendered 
is,  therefore,  reversed. 

WILSON  V.  THE  DUNREATH  RED-STONE 

QUARRY  COMPANY. 

Supreme  Couri^  lowa^  May  Term^  i88g. 

[Reported  in  77  Iowa,  42^] 

DERAILMENT  OF  CAR  ON  INCLINE  IN  QUARRY  —  DEFECTIVE  AP. 
PLIANCE  — VICE-PRINCIPAL  —  FELLOW-SERVANT—  ERRONEOUS 
INSTRUCTIONS.  —  In  an  action  to  recover  damages  for  injuries  sustained 
by  plaintiff,  an  employee  in  defendant's  stone  quarries,  caused  by  breaking 
of  an  appliance  attached  to  a  car  on  which  plaintiff  was  riding,  running 
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on  a  tramway  descending  an  incline  down  the  quarry  whereby  the  car  was 
thrown  from  the  track,  it  was  alleged  that  the  machinery  and  appliance  was 
constructed  and  used  under  the  direction  of  another  employee,  but  there 
was  no  evidence  that  if  the  same  was  so  constructed  under  his  direction 
such  employee  had  any  authority  in  the  matter.  Held^  that  instructions  to 
the  effect  that  the  said  employee  had  authority  to  direct  the  use  of  the  said 
machinery  and  appliances  were  erroneous. 

FELLOW-SERVANT.  —  A  master  is  not  liable  for  damages  sustained  by  an 
employee  from  the  negligence  of  a  co-employee,  notwithstanding  the  latter 
was  higher  in  authority  than  the  one  receiving  the  injury. 

DECLARATIONS  —  AGENT  —  FELLOW-SERVANT  —  EVIDENCE  —  RES 
GESTAE,  —  The  declarations  of  an  agent  or  employee,  made  at  times  far 
removed  from  the  act  to  which  they  relate,  are  incompetent  as  evidence^ 
not  being  part  of  the  res  gesta. 

WARNING  OF  DANGER  —  KNOWLEDGE  —  EVIDENCE  —  CONTRIBU- 
TORY NEGLIGENCE.  —  Evidence  tending  to  show  that  an  employee  was 
warned  of  the  danger  of  getting  on  a  car,  and  knew  that  it  would  be  a 
perilous  ride,  was  important  as  bearing  upon  the  question  of  contributory 
negligence,  and  it  was  error  to  exclude  same. 

Appeal  from  Marion  District  Court.    Judgment  reversed. 

'"  The  defendant  and  appellant  is  a  corporation  engaged  in 
quarrying  and  shipping  stone  from  its  quarries  at  Red  Rock,  in 
Marion  county.  E.  W.  Wilson,  the  plaintiff,  was  employed  by 
the  defendant  as  a  laborer  in  said  quarries  about  December  i, 
1886.  The  defendant  undertook  the  construction  of  a  double 
tramway  down  an  incline  for  the  purpose  of  running  cars  thereon 
to  carry  off  strippings  and  other  refuse  from  the  quarry  down  in 
the  direction  of  the  Des  Moines  river,  where  it  was  to  be  dumped 
from  the  cars.  The  intention  was  to  construct  the  double  tram- 
way so  that,  as  one  loaded  car  would  be  going  down  another 
empty  one  would  ascend  the  incline.  Before  the  work  of  con- 
structing the  tramway  was  completed,  one  Stuart,  who  was 
superintendent  of  the  quarry,  went  away  temporarily.  During 
his  absence  the  force  of  men  at  work  in  the  quarries  rigged  up  a 
tackle  and  snatch-block  fastened  to  a  tree  to  let  down  loaded 
cars.  An  attempt  was  made  to  let  down  two  loaded  cars  at  one 
time  by  this  means.  The  plaintiff  and  one  Staley  were  at  or 
near  the  top  of  the  incline,  and  just  before  the  attempt  was  made 
to  let  the  cars  down,  one  Horner,  another  employee,  who  was 
below,  called  to  plaintiff  to  go  on  top  of  the  hill  and  get  a 
scraper.  The  evidence  is  in  conflict  as  to  what  Horner  directed 
the  plaintiff  to  do  with  the  scraper.  The  plaintiff  claims  that 
he  was  directed  "to  go  on  top  of  the  hill  and  get  the  scraper, 
put  it  on  the  car,  and  come  down."     Other  witnesses  testified 
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that  Horner  directed  the  plaintiff  to  throw  the  scraper  down  over 
the  bluff.  The  plaintiff  brought  the  scraper  to  the  upper  end  of 
the  tramway,  put  it  on  one  of  the  cars,  and  he  and  Staley  got  on 
the  cars  and  commenced  to  make  the  descent.  When  the  weight 
of  the  cars  came  upon  the  tackle,  rigged  and  fastened  to  the  tree, 
the  pin  in  the  snatch-block  broke,  the  cars  descended  the  incline 
at  great  speed,  which  resulted  in  their  jumping  from  the  track, 
and  greatly  injuring  the  plaintiff.  The  action  is  founded  upon 
the  alleged  negligence  of  the  defendant  in  using  defective  and 
dangerous  machinery  and  appliances,  by  reason  of  which  the 
plaintiff  was  injured.  The  defendant,  by  its  answer,  denied  that 
any  defective  machinery  or  appliances  were  in  use  by  its  orders^ 
and  alleged  that  the  plaintiff  was  chargeable  with  contributory 
negligence.  There  was  a  trial  by  jury,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff.     Defendant  appeals." 

C.  H.  Robinson,  Stone  &  Gamble  and  Kaufman  & 
Guernsey  for  appellant. 

Hays  Bros,,  for  appellee. 

Bothroek,  J.  —  I.  It  is  conceded  that  the  accident  happened 
by  reason  of  the  breaking  of  the  pin  in  the  snatch-block,  and 
that  the  pin  was  defective  in  that  it  was  so  much  worn  as  to  be 
insufficient  to  withstand  the  weight  of  the  descending  cars.  One 
of  the  main  points  in  controversy  is  whether  the  snatch-block 
and  rigging  were  put  in  position  under  the  orders  of  any  one 
who  stood  in  the  relation  of  vice-principal  to  the  defendant. 
The  plaintiff  claims  that  Horner,  the  man  who  directed  the 
scraper  to  be  brought  or  thrown  down,  stood  in  the  place  of  the 
company,  and  that  he  directed  the  construction  of  the  appliance 
which  caused  the  injury.  On  the  other  hand,  the  defendant 
insists  that  Homer  was  a  mere  laborer,  and  engaged  in  the  same 
general  service  with  the  plaintiff.  There  is  no  dispute  that 
Stuart  was  the  superintendent  of  the  quarries,  and  that  one 
Washer  was  the  foreman  under  Stuart.  But  Homer  was  an 
employee  who  worked  wherever  he  was  directed.  He  had  charge 
of  the  tools,  and  kept  the  time  of  the  men.  It  is  true  that  at 
times  he  may  have  given  direction  to  some  of  the  employees  in 
regard  to  the  work  at  which  they  were  engaged.  But  there  is 
no  evidence  that  he  had  any  authority  at  any  time  to  direct  the 
construction  of  machinery,  or  to  purchase  tools,  or  make  selec- 
tion of  appliances  to  be  used  to  facilitate  the  work.  In  such 
case,  even  if  it  be  conceded  that  he  was  foreman  of  the  gang  of 
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laborers  in  the  absence  of  Stuart  and  Washer,  he  was  neverthe- 
less a  fellow-servant,  and  his  principal  is  not  liable  for  damages 
sustained  by  an  employee,  from  the  negligence  of  a  co-employee, 
notwithstanding  he  was  higher  in  authority  than  the  one  receiv- 
ing the  injury.  Sullivan  v.  R'y  Co.,  ii  Iowa,  421 ;  Peterson  v. 
Mining  Co.,  50  Iowa,  673;  Troughear  v.  Coal  Co.,  62  lowa^ 
576;  Foley  V,  R'y  Co.,  64  Iowa,  644  (i).  And  see  Wood  Mast. 
&  Serv.,  §425. 

As  we  have  said,  it  is  not  claimed  that  the  defective  snatch- 
block  was  put  in  position  for  use  by  the  direction  of  the  super- 
intendent, nor  by  Washer.  It  is  claimed,  however,  that,  as  both 
were  absent,  Horner  acted  in  the  place  of  the  superintendent, 
or,  in  other  words,  acted  as  and  for  the  defendant,  and  that  the 
snatch-block  was  used  by  his  direction.  And  the  jury  all  through 
the  instructions  given  to  them  by  the  court  were  charged  upon 
the  theory  that  there  was  evidence  from  which  such  a  finding 
could  be  made.  We  do  not  think  these  instructions  were  proper 
under  the  evidence,  in  view  of  the  repeated  decisions  of  this 
court  as  to  the  law  applicable  to  cases  of  this  character.  The 
seventeenth  paragraph  of  the  charge  to  the  jury  is  as  follows: 
**  It  was  the  duty  of  the  defendant  to  exercise  reasonable  care 
and  prudence  to  protect  tlie  men  who  were  employed  by  and 
working  for  it  from  injury;  and  if  an  injury  to  one  of  their 
employees  resulted  from  the  carelessness  of  the  defendant's 
superintendent,  or  their  servant,  having  control,  direction  and 
management  of  its  business,  machinery  and  appliances,  then  the 
company  is  liable  unless  the  person  so  injured  has  contributed  to 
said  injury  by  his  own  negligence."  It  is  enough  to  say  of  this 
instruction  that  it  is  erroneous,  because  there  is  no  evidence  that 
Horner  had  authority  to  direct  what  machinery  or  appliances 
should  be  used.  He  neither  had  the  authority  of  selecting,  nor 
the  power  to  put  machinery  in  place.  And  we  may  say  further 
that  there  is  no  sufficient  evidence  that  Horner  had  any  agency 
whatever,  in  fact,  in  putting  the  defective  snatch-block  in  use. 

II.  Certain  witnesses  were  allowed  to  testif  jr  to  declarations 
and  statements  made  by  Horner  relating  to  the  snatch-block  and 
its  use.  These  statements  were  made  before  and  after  the  acci- 
dent, and  were  in  no  sense  a  part  of  the  res  gestce.  This  evidence 
was  objected  to  by  defendant,  and  the  objections  were  overruled. 

I.  The  cases  cited  in  the  opinion  in  the  case  at  bar  are  reported  with  the  Iowa 
cases  in  this  volume,  post. 
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The  evidence  was  improper.  The  declarations  or  admissions  of 
an  agent  or  employee,  made  at  limes  far  removed  from  the  act 
to  which  they  relate,  are  incompetent  as  evidence.  Lucas  v, 
Barrett,  i  G.  Greene,  510;  Verry  v,  R'y  Co.,  47  Iowa,  549; 
Treadway  t*.  R'y  Co.,  40  Iowa,  526;  Hakes  v.  Myrick,  69  Iowa, 
189.  There  are  many  objections  made  to  the  several  parts  of 
the  charge  given  by  the  court  to  the  jury,  whicti  we  do  not  deem 
it  necessary  to  determine.  As  we  have  said,  all  of  the  instruc- 
tions are  based  upon  the  idea  that  there  was  evidence  from  which 
the  jury  might  find  that  Homer  was  a  vice-principal,  and  repre- 
sented the  company  as  such.  We  think  there  is  no  such  evi- 
dence, and  the  instructions  were  therefore  erroneous. 

III.  Much  of  the  argument  of  counsel  for  appellant  is  to  the 
effect  that  the  court  erred  in  not  sustaining  a  motion  in  arrest  of 
judgment  based  upon  a  variance  between  the  averment  of  the 
petition  and  the  evidence  introduced  upon  the  trial.  We  need 
not  determine  this  question.  An  amendment  to  the  petition 
was  filed,  by  which  it  is  claimed  the  alleged  defect  was  cured- 
There  is  a  dispute  between  the  parties  whether  the  amendment 
was  filed  within  the  time  and  with  leave  of  the  court.  We  need 
not  determine  this  question.     It  will  not  arise  upon  a  new  trial. 

IV.  In  view  of  a  new  trial  it  is  proper  that  we  should  briefly 
notice  one  other  alleged  error.  It  is  a  disputed  fact  in  the  case 
whether  the  plaintiff  was  directed  by  any  one  to  ride  down  the 
tramway  on  one  of  the  cars,  and  whether  he  was  warned  by  the 
bystanders  that  the  ride  would  be  dangerous.  In  the  cross- 
examination  of  the  plaintiff  as  a  witness  the  following  questions 
were  propounded  to  him  by  the  defendant's  counsel:  '*  I  will 
ask  you  if  you  were  not  warned  by  more  than  one  of  your 
co-employees  that  it  was  dangerous  to  ride  down  on  the  car  ?  " 
and  **  I  will  ask  you  if  you  did  not,  when  you  got  into  that  car, 
know  or  have  reason  to  know  that  it  was  a  dangerous  trip  to 
make  —  a  dangerous  ride  ? "  Objections  to  these  questions  were 
sustained.  The  objections  should  have  been  overruled.  If  the 
plaintiff  was  warned  of  the  danger,  and  knew  that  it  was  a  peril- 
ous ride,  these  facts  would  have  been  an  important  consideration, 
as  bearing  upon  the  question  of  contributory  negligence.  We 
refer  to  this  because  more  than  one  witness  testified  that  the 
plaintiff  was  warned  not  to  ride  down  on  the  car,  and  one  of  these 
witnesses  stated  that  the  plaintiff  "said  he  was  going  to  ride 
down  or  break  his  damned  neck." 

For  the  errors  above  pointed  out  the  judgment  will  be  reversed. 
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LUMLEY  V.  CASWELL. 

Supreme  Courts  lawa^  December  Term^  ^Sjj. 

[Reported  in  47  Iowa,  159.] 

EXPLOSION  OF  BOILER  OF  STEAM  ENGINE  —  EMPLOYEE'S  KNOWL- 
EDGE OF  DEFECTS  — CONTRIBUTORY  NEGLIGENCE.  -  Where  an 
employee,  an  engineer  tunning  a  steam  engine,  was  injured  by  the  explo- 
sion of  the  boiler,  caused  by  alleged  defective  condition  of  the  boiler  and 
pumps,  and  It  appeared  that  he  had  knowledge  of  the  defects  and  continued 
to  remain  in  defendant's  employment,  and  it  was  not  shown  that  there  was 
any  promise  to  repair  on  the  part  of  the  defendant,  it  was  held  that  he 
coald  not  recover  and  judgment  for  plaintiff  was  reversed. 

RULE  AS  TO  CONTINUING  IN  SERVICE  AFTER  KNOWLEDGE  OF 
DEFECTIVE  MACHINERY. —  The  general  rule  as  to  the  knowledge  of 
defects  by  an  employee  was  applied^  as  follows:  "  If  the  defects  of  the 
machinery  used  are  known  to  the  employee,  or  are  discoverable  by  him  in 
the  exercise  of  ordinary  care,  and  he  remains  in  the  employment  without 
protest,  and  without  inducement  by  promise  that  the  defects  shall  be  reme- 
died, he  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  to 
have  waived  his  objections  to  the  defects." 
• 

Appeal  from  Boone  District  Court.    Judgment  reversed. 

'*  Action  to  recover  for  personal  injuries.  The  plaintiff  while 
employed  by  the  defendant  in  running  a  steam  engine  was  injured 
by  the  explosion  of  the  boiler..  He  avers  that  the  boiler  and 
pumps  connected  therewith  were  defective  and  that  the  defend- 
ant was  guilty  of  negligence  in  using  such  boiler  and  pumps. 
The  defendant  denies  all  knowledge  upon  his  part,  and  avers 
that  the  plaintiff  had  full  knowledge  of  the  condition  of  the  boiler 
and  pumps,  and  that  the  explosion  was  caused  by  the  plaintiff's 
negligence.  Other  facts  are  stated  in  the  opinion.  Judgment 
for  plaintiff.     Defendant  appeals." 

RiTCHEY  &  Green  and  J.  W.  Barnhart,  for  appellant. 

Hull  &  Ramsey,  for  appellee. 

Adanis^  J.  —  There  was  evidence  tending  to  show  that  the 
plaintiff  at  the  time  of  the  explosion  had  knowledge  of  the 
defective  condition  of  the  boiler  and  pumps.  One  Pugsley  testi« 
fied  that  a  short  time  after  the  explosion  the  plaintiff  told  him 
that  he  had  condemned  the  boiler  before  it  exploded.  The 
plaintiff  himself  testified  that  the  cold  water  pump  was  old ;  that 
at  times  it  would  pump  enough  to  supply  the  boiler  and  more 
times  it  did  not.  He  also  said:  "  I  was  free  at  all  times  to 
examine  and  know  the  condition  of  these  pumps  and  had  the 
Vol.  XIV  — 37 
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privilege  of  doing  so.  I  never  looked  at  them.  I  had  no  inter- 
est in  them.  I  didn't  want  to.  I  think  I  told  Pugsley  about 
two  weeks  before  this  explosion  that  the  boiler  was  a  condemned 
one.  But  won't  be  sure  that  I  did  or  did  not.  I  am  not  posi- 
tive that  I  did  not  tell  Pugsley  at  the  same  time  that  I  had  con- 
demned the  boiler.*'  There  was  also  evidence  tending  to  show 
recklessness  on  the  part  of  the  plaintiflF.  The  witness,  Pugsley, 
testified  that  about  ten  days  before  the  explosion  the  plaintiff 
told  him  that  he  intended  to  blow  the  boiler  to  hell  before  he  left. 

An  instruction  asked  by  the  defendant,  and  refused  by  the 
court,  is  in  these  words:  "  If  the  plaintiff  had  the  same  knowl- 
edge or  means  of  knowledge  of  the  defects  or  deficiencies  or 
imperfections  in  the  boiler  or  machinery  which  the  defendant 
had,  and  remained  in  his  employ  without  protesting  or  objecting, 
he  cannot  recover  for  an  injury  caused  by  such  defects,  deficien- 
cies or  imperfections,  but  will  be  held  to  have  incurred  all  the 
risks  of  the  employment  incident  to  the  use  of  such  defective, 
deficient  or  imperfect  machinery."  In  refusing  to  give  this 
instruction  we  think  that  the  District  Court  erred. 

The  instruction,  it  is  true,  would  have  been  erroneous  if  there 
had  been  any  evidence  tending  to  show  that  the  plaintiff  remained 
in  the  defendant's  employment  under  a  promise  on  the  part  of 
the  defendant  that  the  defects  should  be  remedied.  Greenleaf 
V.  111.  Cent.  R.  Co.,  29  Iowa,  14(1);  Clarke  v.  Holmes,  7  H.  & 
N.  937  (2).  It  is  also  true  that  while  the  abstract  does  not  show 
any  evidence  of  such  a  promise  it  does  not  purport  to  contain  all 
the  evidence.  But  we  think  we  are  justified  in  assuming  that 
there  was  no  evidence  of  such  promise.  An  instruction  was 
given  by  the  court  which  would  have  been  incorrect  if  there  had 
been  such  evidence.  That  instruction  is  in  these  words:  "  If 
the  plaintiff  had  the  means  of  knowledge  that  the  defendant  had 
as  to  the  condition  of  the  boiler  and  other  machinery,  and  having 
knowledge  of  the  defects  or  unsafe  or  unsound  condition  of  the 

1.  The  Greenleaf  case  is  reported  broken  by  accident.  The  plaintiff  com- 
with  the  Iowa  cases  in  this  volume  of  plained  of  the  dangerous  state  of  the 
Am.  Neg.  C as,,  post.  machinery,  and  the  defendant  promised 

him  that  the  fencing  should  be  restored. 

2.  In  Clarke  v.  Holmes,  7  H.  &  N.  The  plaintiff,  without  any  negligence 
937,  it  appeared  that  plaintiff  was  em-  on  his  part,  was  injured  in  consequence 
ployed  by  defendant  to  oil  dangerous  of  the  machinery  remaining  unfenced. 
machinery.  At  the  time  the  plaintiff  Hfld,  that  the  defendant  was  liable 
entered  upon  the  service  the  machinery  for  the  injury.  Affirming  Holmes  v. 
was  fenced,  but   the   fencing  became  Clarke,  6  H.  &  N.  349. 
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boiler  and  other  machinery,  does  not  object  or  protest  against  the 
continuance  of  such  defects  or  unsafe  or  unsound  condition  of 
the  boiler  and  other  machinery  or  materials,  but  remains  after 
such  knowledge  in  the  employ  of  the  defendant,  he  thereby  con- 
tributes by  his  own  neglect  to  such  damage  and  cannot  recover/* 
Such  being  the  idea  of  the  court,  we  cannot  suppose  that  the 
instruction  asked  by  the  defendant  was  refused  upon  the  ground 
that  it  was  not  qualified  by  the  condition  that  the  plaintiff  was 
not  induced  to  remain  in  the  defendant's  employment  by  a 
promise  that  the  defects  should  be  remedied.  It  is  probable, 
indeed,  that  the  instruction  given  was  designed  to  embrace  sub- 
stantially the  doctrine  of  the  instruction  refused.  But  it  failed 
to  do  so  by  an  infelicity  in  its  structure.  The  plaintiff's  negli- 
gence was  made  to  depend  upon  his  remaining  in  the  employ- 
ment with  the  same  means  of  knowledge,  and  the  knowledge,  of 
the  defects.  The  court  evidently  used  the  word  and  where  it 
intended  to  use  the  word  or.  This  appears  from  the  fact  that  if 
plaintiff  had  the  knowledge  he  had  necessarily  the  means  of 
knowledge.  Now  it  was  the  defendant's  right  to  have  the  jury 
instructed  that  if  the  plaintiff  had  either,  and  remained  without 
protest,  he  would  be  unable  to  recover. 

While  we  think  that  the  instruction  asked  by  the  defendant 
should  have  been  given,  we  do  not  hold  it  to  be  correct  as  a 
general  proposition,  but  merely  in  its  application  to  this  case. 
The  plaintiff  was  an  engineer.  If  there  were  such  defects  in  the 
boiler  or  pumps  as  to  cause  an  explosion  it  was  as  much  his  duty 
to  use  the  means  in  his  power  to  discover  them  as  it  was  the 
duty  of  the  defendant  to  use  the  same  means.  But  we  are  not 
prepared  to  say  that  a  person  might  not  be  employed  under  such 
circumstances*  or  sustain  such  relation  to  his  employer,  that  a 
more  rigid  duty  would  be  imposed  upon  the  employer  than  upon 
the  employed  to  use  such  means  as  were  within  the  reach  of 
both  to  discover  defects  in  the  machinery  used.  The  rule  of 
general  application  undoubtedly  is  that  if  the  defects  of  the 
machinery  used  are  known  to  the  employee,  or  are  discoverable 
by  him  in  the  exercise  of  ordinary  care,  and  he  remains  in  the 
employment  without  protest  and  without  inducement  by  promise 
that  the  defects  shall  be  remedied,  he  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have  waived  his  objec- 
tions to  the  defects. 

Judgment  reversed. 
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COUCH  V.  WATSON  COAL  COMPANY. 

Supreme  Courts  lowa^  /une  Term^  ^^7* 

[Reported  in  46  Iowa,  17.] 

MINER  STRUCK  BY  DRILL  FALLING  FROM  HOISTING  CAGE —  IN- 
COMPETENT  ENGINEER  —  EVIDENCE.  —  In  an  action  to  recover  dam- 
ages  for  injuries  sustained  by  a  miner  who  was  strucic  and  injured  by  the 
fall  of  a  drill  which  he  had  placed  in  a  hoisting  cage,  the  negligence  charged 
being  the  incompetency  of  the  engineer  in  charge  of  the  steam  engine  used 
in  operating  the  cages,  the  fact  that  the  engineer  was  discharged  by 
defendant  after  the  accident  and  also  by  a  subsequent  employer  did  not 
tend  to  prove  his  incompetency,  and  it  was  error  to  admit  evidence  thereon. 

CUSTOM  —  EVIDENCE.  —  Before  a  custom  can  a£fect  the  rights  of  parties,  it 
must  be  so  general  that  a  knowledge  thereof  by  them  may  be  presumed. 

WITNESS  —  EXPERT.  —  A  superintendent  of  a  coal  company  may  state  bis 
opinion  as  to  whether  an  engineer  employed  in  the  company's  mine  was 
a  careful  and  prudent  man,  without  qualifying  as  an  expert. 

DEFECTIVE  CAGE  —  NOTICE  —  QUESTION  FOR  JURY.  —  A  plaintiflf  may 
introduce  his  evidence  as  he  deems  proper,  and,  in  this  case,  he  bad  the 
right  to  prove  in  the  first  instance  that  there  were  no  covers  on  the  cages; 
if  it  was  subsequently  shown  that  he  had  Icnowledge  of  such  defects,  it  was 
a  question  for  the  jury  to  consider  under  instructions  of  the  courL 

NEGLIGENCE  OF  EMPLOYEE  —  EVIDENCE.  —  Evidence  as  to  specific  acts 
of  negligence  on  the  part  of  an  alleged  incompetent  servant  is  admissible 
as  tending  to  show  negligence  on  master's  part  of  continuing  to  employ 
him,  but  it  should  not  be  admitted  unless  it  was  shown  that  such  acts 
occurred  before  the  accident  complained  of. 

Appeal  from  Polk  Circuit  Court.  Judgment  far  plaintiff 
reversed, 

"  The  plaintiff  is  a  miner,  and  was  employed  by  the  defendant 
as  such  in  its  mines,  and  while  in  such  employment  received  a 
severe  bodily  injury,  and  this  action  was  brought  to  recover 
damages  thereby  sustained.  The  grounds  upon  which  the  plain- 
tiff seeks  to  recover  are  stated  in  the  charge  of  the  court  to  the 
jury,  as  follows: 

*'  I.  The  plaintiff  seeks  to  recover  in  this  action  upon  the 
alleged  ground  that  at  the  time  of  the  injury  the  engineer  was 
incompetent  and  reckless,  and  that  by  reason  of  such  incompe- 
tency and  recklessness  the  plaintiff  was  injured,  without  fault  or 
negligence  on  his  part. 

* '  2.  Another  cause  for  the  alleged  recovery  in  this  action  is, 
that  the  cages  and  platforms  were  defective,  and  not  properly 
constructed,  and  that  by  reason  of  such  alleged  defects  the  injury 
was  caused  without  the  negligence  of  the  plaintiff." 
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**  The  evidence  tended  to  show  that  the  mine  of  defendant 
was  operated  by  means  of  a  shaft  some  fifty  or  sixty  feet  deep, 
and  that  the  cages  were  used  for  the  purpose  of  hoisting  coal, 
the  miners  and  their  tools,  when  the  latter  needed  repairing. 
The  power  consisted  of  a  steam  engine  and  the  necessary 
machinery. 

"  On  the  day  of  the  accident  the  plaintiff  desired  to  go  up  the 
shaft,  and  also  to  send  up  some  drills  to  be  repaired.  He  placed 
one  drill  in  the  cage  that  was  hoisted  up,  and  did  not  go  himself 
in  that  cage  because  he  was  forbidden  to  do  so  by  some  one  in 
authority,  but  remained  below  intending  to  go  up  in  the 
descending  cage  after  it  should  reach  the  bottom  and  return  on 
the  next  upward  trip.  When  this  cage  reached  the  bottom  of 
the  shaft  the  plaintiff  stepped  thereon  for  the  above  purpose, 
and  while  standing  there  was  struck  and  injured  by  the  falling  of 
the  drill  he  had  placed  in  the  other  cage. 

"  There  was  a  jury  trial.  Verdict  and  judgment  for  the  plain- 
tiff, and  defendant  appeals." 

Parsons  &  Lewis,  for  appellant. 

B.  A.  Williams  and  E.  J.  Goode,  for  appellee. 

SeeTers^  J.  —  I.  The  engineer's,  name  was  Brothers,  and 
Brown  was  defendant's  superintendent.  The  plaintiff,  on  cross- 
examination  of  the  latter,  was  permitted  to  prove  by  him  that 
defendant  had  discharged  Brothers,  and  that  he  had  afterward 
been  employed  as  engineer  at  Redhead's  coal  mine  and  had  been 
discharged  therefrom,  and  also  what  Redhead  had  said  was  the 
cause  of  such  discharge.  The  defendant  made  timely  and  proper 
objections  to  the  admission  of  this  evidence,  and  the  same  being 
overruled  exceptions  were  taken  thereto. 

The  only  object  and  purpose  of  the  evidence  was  to  show  that 
Brothers  was  an  incompetent  engineer,  and  we  think  it  had  no 
tendency  to  prove  such  fact.  The  fact  that  he  was  discharged 
after  the  accident  in  no  way  tended  to  prove  him  a  careless  and 
incompetent  engineer.  He  may  have  been  discharged  for  a 
variety  of  reasons.  It  was  not  legitimate  or  proper  to  draw  such 
a  deduction  from  the  fact  of  his  discharge.  Even  the  time  of 
such  discharge  is  not  shown ;  whether  it  occurred  immediately 
after,  or  in  consequence  of  the  accident,  or  at  a  remote  period 
thereafter,  does  not  appear.  A  somewhat  similar  question,  in 
principle,  was  determined  by  us  in  Campbell  v.  Chicago,  R.  L 
&  P.  R.  Co.,  45  Iowa,  76. 
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Much  more  objectionable  was  the  admission  of  what  occurred 
at  Redhead's  mine,  and  what  the  latter  said  in  relation  to  the , 
discharge  of  Brothers  by  Redhead.  The  occurrence  at  Red- 
head's was  after  this  accident,  and  what  he  said  was  the  cause  of 
the  discharge  of  Brothers  was  hearsay,  and  could  have  no  ten- 
dency to  prove  any  issue  in  the  case. 

II.  The  principal,  if  not  the  only,  defect  in  the  machinery 
consisted  in  the  fact  that  there  was  no  bonnet  or  covering  to  the 
cages;  the  probable  effect  of  such  would  be  to  protect  persons 
on  such  cages  from  being  injured  by  any  substance  that  might 
accidentally  or  otherwise  fall  from  the  mouth  of  the  shaft.  As 
tending  to  show  that  the  cages  were  improperly  constructed,  and 
not  adapted  to  the  purpose  for  which  they  were  used,  and  as 
tending  to  show  that  defendant  was  guilty  of  negligence  in  con- 
structing and  using  such  machinery,  the  plaintiff  introduced  as  a 
witness  one  Reese,  and  proved  by  him  that  he  had  worked  as  a 
miner  in  the  coal  mines  for  many  years  in  Wales  and  Pennsyl- 
vania where  steam  machinery  was  used,  and  thereupon  asked 
him:  "  What  was  the  custom,  or  how  was  the  machinery  con- 
structed —  how  were  the  cages  constructed  as  to  bonnets  ?  *'  To 
this  question  defendant  properly  objected,  but  being  overruled 
the  witness  replied:  **  I  only  worked  in  one  shaft.'*  The  olain- 
tiff  then  asked :  "  How  was  that  as  to  bonnets  ?  "  To  this  the 
defendant  again  objected  but  was  overruled,  and  the  witness 
replied:  "  Well,  there  was  what  we  called  bonnets  or  covers 
there  in  that  one  shaft."  Conceding  that  it  be  proper  to  prove 
such  a  custom  for  the  purpose  of  showing  the  cages  used  in  this 
mine  were  improperly  constructed,  still  we  think  this  evidence 
was  improperly  admitted.  Before  a  custom  can  affect  the  rights 
of  parties,  it  must  be  so  general  that  a  knowledge  thereof  by 
them  may  be  presumed.  For  instance,  before  the  defendant 
could  be  deemed  guilty  of  negligence  in  the  construction  or  use 
of  the  cages,  the  custom  under  which  it  was  sought  to  make  it 
liable  should  be  so  general  that  the  defendant  could  be  presumed 
to  have  knowledge  of  its  existence.  2  Parsons  on  Contracts,  241, 
note.  The  fact  that  bonnets  were  used  in  one  mine  in  Pennsyl- 
vania or  Wales  had  no  tendency  to  prove  the  existence  of  such 
a  custom  there,  much  less  here.  Besides,  mines,  of  necessity, 
must  be  of  various  depths,  and  what  would  be  proper  machinery 
for  one  might  not  be  for  another.  What  is  customary  in  Penn- 
sylvania may  not  be  so  here.     If  it  had  been  shown  that  operators 
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of  mines  in  this  State  similarly  situated,  and  using  substantially 
the  same  kind  of  machinery,  generally  constructed  cages  with 
bonnets,  it  could  be  reasonably  presumed  that  defendant  had 
knowledge  of  such  custom,  and  the  failure  to  do  what  was  usual 
and  generally  done  by  others  in  a  similar  business  and  under 
similar  circumstances  would  have  a  tendency  to  show  that  these 
cages  were  improperly  and  negligently  constructed. 

III.  The  defendant  asked  Brown,  its  superintendent,  **  You 
may  state  whether  Mr.  Brothers  was  a  careful,  competent  and 
prudent  engineer,"  and  in  substance  asked  Mr.  Yeomans,  by 
whom  Brothers  had  been  employed,  the  same  question.  The 
court  sustained  plaintiff's  objections  to  these  questions.  We  do 
not  believe  these  witnesses  showed  themselves  competent  to 
testify  to  the  facts  desired  to  be  elicited,  under  the  rule  laid 
down  in  Pelamourges  v,  Clark,  9  Iowa,  i.  Neither  of  these  per- 
sons were  practical  engineers.  They  did  not  belong  to  the  guild, 
trade  or  profession,  nor  did  they  pretend  to  have  the  requisite 
knowledge. 

But  it  is  insisted  that  Mr.  Brown  should  have  been  permitted 
to  answer  the  question,  because  the  tendency  would  have  been 
to  show  that  defendant  was  not  negligent  in  employing  the  engi. 
neer  or  continuing  him  in  its  employment.  It  is  not  the  com- 
pany but  its  officers  having  charge  of  this  department  of  their 
business  that  is  expected  to  use  ordinary  care  in  the  employment 
of  engineers  and  other  employees.  His  carelessness  and  knowl- 
edge in  this  respect  are  the  carelessness  and  knowledge  of  the 
company.  We  therefore  think  it  was  material  and  important 
that  Mr.  Brown  should  have  been  permitted  to  state  whether  or 
not  Brothers,  in  his  opinion,  was  a  careful  and  prudent  engineer, 
subject  to  the  right  of  cross-examination  as  to  his  means  of 
knowledge.  It  seems  to  us  this  was  the  very  gist  of  the  inquiry. 
It  matters  not  whether  Brown  was  an  expert  or  not,  but  because 
it  was  claimed  he  had  been  guilty  of  negligence  in  continuing  a 
careless  and  incompetent  engineer  in  the  employment  of  the 
company.  This  view  is  expressly  sustained  by  Frazier  v.  Penn. 
R.  Co.,  38  Pa.  St.  104. 

IV.  The  witness  Stahlgren  was  asked  on  cross-examination 
by  defendant  certain  questions,  which  were  designed  to  elicit  the 
fact  that  the  drill  could  not  be  placed  in  certain  designated  posi- 
tions in  the  cage.  Objection  to  these  questions  was  sustained 
on  the  ground  that  it  was  not  proper  cross-examination.     In  this 
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ruling  there  was  no  error.  However  material  the  proposed  evi« 
dence  may  have  been,  it  was  not  proper  to  elicit  it  on  cross- 
examination  of  this  witness. 

V.  The  plaintiff  asked,  when  on  the  stand  as  a  witness,  whether 
the  cages  had  any  covers  on  them.  An  objection  by  the  defend- 
ant was  overruled,  and  counsel  claim  the  admission  of  the  response 
to  the  question  presented  a  false  and  immaterial  issue,  for  the 
reason  that  the  plaintiff  knew  the  condition  of  the  cages  during 
the  time  he  worked  for  defendant,  which  was  for  some  time 
previous  to  the  accident.  In  this  view  we  do  not  concur.  The 
plaintiff  must  be  permitted  to  introduce  his  evidence  as  he  deems 
proper.  He,  therefore,  had  the  right  to  prove  in  the  first  instance 
there  were  no  covers  on  the  cages,  and  if  it  was  subsequently 
shown  that  plaintiff  had  knowledge  of  such  defects,  if  such  they 
were,  this  was  a  matter  for  the  consideration  of  the  jury  under 
the  instructions  of  the  court. 

VI.  The  plaintiff  proved  by  one,  Gould,  that  he  worked  in 
the  mine  and  was  at  the  mouth  of  the  shaft  every  time  he  passed 
up  and  down,  and  thereupon  asked  him:  "  Have  you  noticed, 
or  did  you  notice,  the  manner  in  which  the  cages  were  raised  up 
above  the  caps  and  landed  ?  "  The  defendant  made  timely  and 
proper  objections  to  this  question,  but  the  same  were  overruled, 
and  the  witness  answered:  "  I  had  noticed  how  the  cages  were 
landed  when  Brothers  was  there.  They  were  sometimes  hoisted 
up  so  they  landed  very  carefully,  and  at  other  times  they  were 
hoisted  a  foot  or  a  foot  and  a  half.  I  think  I  have  seen  them 
hoisted  as  high  as  two  feet."  The  defendant  again  objected  to 
this  evidence,  because  it  was  not  shown  that  the  matters  testified 
to  by  the  witness  took  place  prior  to  the  accident.  Whereupon 
the  court  asked  the  witness:  **  Was  this  prior  to  the  accident  ? " 
And  the  reply  was:  "  I  could  not  swear  it  was,  positively. 
There  was  a  change  of  engineers  frequently  about  that  time,  or 
just  before  they  had  a  green  hand.  I  could  not  tell  the  exact 
date."  Exceptions  were  taken  to  the  admission  of  the  foregoing 
evidence,  and  the  witness  said  in  response  to  another  question 
asked  by  the  court:  *'♦*♦!  could  not  tell  or  set  any 
particular  day;  whether  it  was  just  before  or  immediately  after; 
it  was  a  common  occurrence  that  the  cages  were  hoisted  higher 
than  was  necessary  to  land  them." 

It  is  claimed  on  the  one  hand,  and  not  denied  on  the  other, 
that  the  raising  of  the  cages  so  high  above  the  platform  tended 
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to  show  that  the  machinery  was  defective  and  unmanageable,  or 
that  the  engineer  was  careless  and  incompetent.  It  is  insisted 
that  particular  acts  of  negligence  are  not  admissible  as  evidence 
for  the  purpose  of  showing  the  incompentency  of  the  engineer, 
and  this  view  is  sustained  by  Frazier  v.  Penn.  R.  Co.,  38  Pa.  St. 
104.  We  deem  it  unnecessary  to  determine  this  question,  for  if 
the  evidence  was  admissible  for  any  purpose  then  there  was  no 
error  in  admitting  it. 

A  somewhat  different  view  from  the  rule  established  in  Penn- 
sylvania  was  taken  in  Pittsb.,  Ft.  W.  &  C.  R.  Co.  v.  Ruby,  38 
Ind.  294,  14  Am.  Neg.  Cas.  503,  ant€y  and  such  evidence  held 
admissible.  But  in  an  opinion  delivered  after  a  petition  for  a 
rehearing  had  been  filed,  it  is  stated  that  the  evidence  was 
admitted  on  the  sole  ground  that  the  master  of  transportation  of 
plaintiff  in  error  was  present  on  an  occasion  when  one  of  the 
alleged  specific  acts  of  negligence  occurred.  And  it  is  further 
said,  "  that  such  evidence  must  relate,  we  think,  to  a  time  prior 
to  that  at  which  the  plaintiff  received  the  injury.  That  which 
had  not  yet  happened  could  be  no  notice  to  anyone."  As  thus 
limited  there  is  no  conflict  between  these  cases,  for  the  reason 
that  Frazier  v.  Penn.  R.  Co.,  supra,  does  not  determine  what  the 
rule  should  be  if  the  defendant,  or  any  of  its  principal  officers, 
had  knowledge  of  such  specific  acts.  The  Indiana  case  is  based, 
it  seems  to  us,  on  the  correct  theory  that  before  the  plaintiff  can 
recover  on  the  ground  of  negligence  on  the  part  of  the  engineer 
in  the  case  at  bar,  he  must  establish:  i.  That  the  accident 
was  caused  by  such  carelessness  and  negligence ;  and,  2,  that  the 
defendant  employed  him,  or  continued  him  therein,  after  it  had 
reasonable  knowledge  of  his  carelessness  and  negligence,  and 
that  knowledge  on  the  part  of  the  superintendent  constitutes 
notice  to  the  defendant. 

However  it  maybe  as  to  other  corporations,  we  have  no  doubt 
under  the  testimony  that  the  defendant  should  be  held  bound  by 
the  knowledge  of  its  superintendent.  He  had  full  charge  of  the 
mines.  It  was  his  duty  to  see  that  the  employees  performed 
their  several  duties  in  a  careful  and  prudent  manner.  There  was 
but  a  single  mine  and  but  one  hoisting  apparatus  and  engineer. 
The  superintendent  had  the  opportunity  of  personally  observing 
how  the  engineer  performed  his  duty.  As  the  plaintiff  must 
establish  negligence  on  the  part  of  the  defendant  in  employing, 
or  continuing  to  employ,  the  alleged  negligent  engineer,  we 
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think  the  evidence  was  admissible  for  this  purpose,  but  that  the 
defendant  cannot  be  held  liable  or  chargeable  with  knowledge 
thereof  unless  it  can  be  satisfactorily  shown  that  its  superin- 
tendent had  knowledge  of  such  specific  acts  of  negligence.  Nor 
do  we  believe  that  evidence  of  actual  knowledge  is  necessary, 
but  it  may  be  inferred  from  circumstances. 

If  the  superintendent,  as  a  reasonably  careful  and  prudent 
man,  must  have  had  knowledge  of  these  specific  acts,  then  the 
defendant  is  bound  thereby.  It  must  be  supposed  the  superin- 
tendent performed  his  duty  and  was  reasonably  watchful.  If 
the  acts  of  negligence  were  numerous,  he  would  be  the  more 
likely  to  know  of  them  than  if  they  were  not  so  numerous  or 
consisted  of  but  a  single  act.  This  would  necessarily  be  a  ques- 
tion for  the  jury  under  proper  instruction  of  the  court.  We 
think  there  was  evidence  tending  to  show  that  the  superintendent 
had  knowledge,  or  as  a  reasonably  careful  and  prudent  man  must 
have  known  of  the  alleged  specific  acts  of  negligence  testified  to 
by  Gould,  and  that  therefore,  so  far,  there  was  no  error  in  the 
admission  of  the  evidence.  But  we  feel  constrained  to  say  that 
the  evidence  should  not  have  been  admitted,  because  it  was  not 
shown  that  the  specific  acts  of  negligence  occurred  before  the 
accident.  If  it  cannot  be  shown  to  the  satisfaction  of  the  court 
that  the  acts  of  negligence  occurred  prior  to  the  accident  the 
evidence  should  be  rejected,  and  this  should  be  the  rule  if  it  is 
left  in  doubt.  If,  however,  the  witness  is  able  to  state  the  facts 
and  circumstances  from  which  the  ultimate  fact  can  be  deter- 
mined, the  question  should  be  submitted  to  the  jury  under  proper 
instructions. 

VII.  It  is  insisted,  with  much  earnestness  and  ability,  that 
the  court  should  have  directed  a  verdict  for  the  defendant,  and 
that  the  evidence  fails  to  sustain  the  verdict.  Under  the  rulings 
herein  made,  it  is  hardly  probable  the  evidence  will  be  the  same 
on  the  next  trial,  and,  therefore,  we  deem  it  unnecessary  to 
determine  these  questions. 

VIII.  The  length  of  this  opinion  forbids  that  we  should 
examine  the  instructions  objected  to  in  detail.  It  is  sufHcient  to 
say  that  in  the  main  we  deem  them  correct.  They,  however, 
should  be  so  modified  on  the  next  trial  as  to  present  the  grounds 
of  defendant's  liability  in  respect  to  the  engineer,  so  as  to  present 
fairly  the  question  as  to  defendant's  knowledge  of  his  incompe- 
tency as  herein  indicated. 

Judgment  reversed. 
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notes  of  Iowa  eases  arlsingr  oat  of  aeeidents  in  mines. 

Employees  injured  by  falling  objects  —  Roof  of  mine. 

In  FosBURGH,  Adm'x  V,  Phillips  Fuel  Co.,  93  lonra,  54  (October,  1894),  miner 
killed  in  defendant's  mine  by  the  falling  of  slate  from  the  roof  of  one  of  the 
«ntries  in  the  mine,  judgment  for  plaintiff  in  the  Wapello  District  Court  was 
reversed.  The  negligence  charged  was  that  of  a  roof  repairer  whom  it  was 
claimed  was  a  vice- principal,  but  it  was  held  that  the  roof  repairer,  who  was  a 
laborer  sent  to  do  the  work  by  the  pit  boss,  was  a  fellow-servant  of  the  deceased, 
and  defendant  was  not  liable. 

In  Money  r.  Lower  Vein  Coal  Co.,  55  Iowa,  671  (June  Term,  1881),  miner 
Injured  by  fall  of  rock  from  the  roof  of  an  entry  in  defendant's  coal  mine,  judg. 
ment  for  plaintiff  in  the  Boone  District  Court  for  $800  was  reversed  for  erroneous 
instructions  as  to  liability  in  respect  to  knowledge  of  danger.  "  The  true  rule 
is  that  if  the  plaintiff  knew,  or  by  the  exercise  of  ordinary  care  might  have 
known,  of  the  unsafe  condition  of  the  roof,  and  he  continued  to  work  in  the 
dangerous  place  without  protest  or  complaint,  and  without  being  induced  to 
l)elieve  that  a  change  would  be  made,  he  assumed  the  risk  and  cannot  recover.'' 

In  Wright  v,  Ravvson,  52  Iowa,  329  (December  Term,  1879),  employee  in  coal 
mine,  visiting  another  employee,  fatally  injured  by  fall  of  roof,  demurrer  to 
plaintiff's  petition  was  sustained,  and  judgment  thereon  in  the  Polk  Circuit 
Court  was  affirmed.  The  court  (per  Beck,  Ch.  J.)  said:  **  In  order  to  establish 
4iability  of  defendant  it  must  be  made  to  appear  that  the  intestate  was  in 
defendant's  employment  and  in  the  proper  discharge  of  his  duty,  and  that  he 
did  not  voluntarily  seek  a  place  of  danger.  It  cannot  be  claimed  that  defendant 
would  be  liable  if  the  intestate  had  been  a  visitor  to  the  mines,  or  had  left  his 
proper  place  and  sought  the  dangerous  room  without  thereby  serving  defendant 
or  discharging  any  duty  of  his  employment.  When  the  accident  happened  it 
clearly  appears  that  the  intestate  was  not  engaged  in  mining,  which  was  his 
employment;  that  his  pioper  place  was  not  in  the  room  where  he  was  injured, 
but,  on  the  contrary,  he  was  a  visitor  there  for  his  own  pleasure  or  amuse- 
ment. The  intestate,  not  being  engaged  in  his  employment,  was  in  the  same 
position  of  a  visitor  to  the  mine.  As  an  employee,  having  voluntarily  put  him- 
self in  danger,  he  cannot  recover.  Doggelt  v.  111.  Cent.  R.  R.  Co.,  34  Iowa, 
284.  The  custom  of  miners  to  visit  their  fellow- workmen,  and  the  acquiescence 
of  the  defendant  in  such  custom,  cannot  be  regarded  as  an  invitation  for  the 
workmen  to  leave  their  proper  places  and  frequent  dangerous  parts  of  the  mine 
at  the  risk  of  defendant."    ♦    ♦    » 

In  Peterson  v.  The  Whitebreast  Coal  &  Mining  Company,  50  Iowa,  673 
(June  Term,  1879),  it  was  held  that  *'  the  principal  is  not  liable  for  damages 
sustained  by  an  employee  from  the  negligence  of  a  co-employee  in  the  same 
general  service,  notwithstanding  such  co-employee  is  higher  in  authority  than 
the  one  receiving  the  injury."  Following  the  rule  in  Sullivan  v.  M.  &  M.  R. 
R.  Co.,  II  Iowa,  421  (but  the  rule  there  laid  down,  as  to  railway  corporations, 
has  been  changed  by  statute). 

In  the  Peterson  case  it  was  alleged  that  plaintiff  was  an  employee  of  the 
defendant  coal  company  and  was  injured  by  the  negligence  of  a  boss  or  fore- 
man of  defendant.    Demurrer  to  the  complaint  was  sustained,  and  was  affirmed 
in  the  Supreme  Court. 

In  Troughear  v.  Lower  Vein  Coal  Co.,  62  Iowa.  576  (December  Term.  1883), 
miner  injured  by  fall  of  rock  from  roof  of  mine,  the  case  of  Peterson  v.  White, 
breast  Coal  &  Mining  Co.,  50  Iowa,  673,  was  followed^  where  it  was  held  that 
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the  principal  was  not  liable  for  injuries  received  by  an  employee  through  the 
negligence  of  a  co-employee.  Judgment  for  plain'iff  in  the  Boone  Circuit  Court 
was  reversed  for  erroneous  instructions. 

Employees  in  mines  injured  by  cars. 

In  Heath  v.  Whitebreast  Coal  &  Mining  Co.  65  Iowa,  737  (April  Term. 
1885),  employee,  engaged  as  driver  in  defendant's  mine,  injured  by  cars  which 
struck  the  cars  he  was  driving,  judgment  for  plaintiff  in  the  Lucas  Circuit  Court 
was  reversed.  The  fact  that  a  switch-tracic  in  a  coal  mine  was  built  upon  a 
grade  is  not  of  itself  presumptive  evidence  of  negligence  in  building,  as  there 
may  not  have  been  another  way  to  build  it,  and  an  instruction  on  this  point  was 
erroneous.     4  special  finding  contrary  to  evidence  ground  for  new  trial. 

In  Crabell.  Adm*r  v,  Wapello  Coal  Co.,  68  Iowa,  751  (April  Term,  1886). 
plaintiff's  intestate  Icilled  while  ridinfr  on  front  end  of  a  coal  car  in  a  mininfir 
train  of  which  he  was  conductor,  judgment  for  plaintiff  in  the  Wape  o  District 
Court  was  affirmed. 

In  Beckman.  Adm'r,  v.  Consoudation  Coal  Co.,  90  Iowa.  252  (January, 
1894),  employee,  in  defendant's  mine,  struck  and  run  upon  by  a  loaded  car  and 
killed,  a  switch,  which  it  was  the  duty  of  the  deceased  to  keep  closed,  beings 
open  at  the  time  of  the  accident,  causing  the  car  to  run  in  on  the  empty  track, 
judgment  on  verdict  directed  for  defendant  in  the  Mahaska  District  Court  was 
affirmed.  It  appeared  that  the  deceased  had  been  employed  in  the  mine  for  a 
year  and  a  half,  was  familiar  with  the  switch,  etc.,  knew  the  custom  of  pushing 
loaded  cars,  etc.    The  court  held  that  deceased  assumed  the  risk. 

Falling  to  bottom  of  coal  shaft  —  Defective  appliance. 

In  MoRAN  v,  Harris  bt  al.,  63  Iowa,  390  (April  Term,  1884),  miner  working 
*ii  defendant's  coal  shaft  injured  by  fall  of  a  tub  precipitating  him  to  bottom  of 
^Jie  shaft,  defective  appliances  being  alleged  as  the  cause  of  the  accident,  judg- 
ment of  the  Webster  District  Court  setting  aside  the  general  verdict  for  plain- 
tiff, overruling  defendant's  motion  for  judgment  on  the  special  findings,  and 
granting  a  new  trial,  was  affirmed.    The  appeal  was  by  both  parties. 

ENGINEER,  OPERATING  TRACTION  ENGINE  USED  IN 
MOVING  THRESHING  MACHINE,  KILLED  WHILE  ASSIST- 
ING AGENT  IN  MOVING  MACHINE  —  DIRECTION  OF  VER- 
DICT  FOR  DEFENDANT. —In  HIRSCHL.,  Admr.,  V.  CASE 
THRESHING  MACHINE  CO.,  85  Iowa,  451  {May,  1892),  plaintiff's 
intestate  killed  while  assisting  in  operating  a  traction  steam  engine, 
the  motive  power  for  a  threshing  machine,  judgment  on  verdict 
directed  for  defendant  in  the  Cedar  District  Court  was  affirmed. 
The  facts  are  stated  in  the  opinion  by  Rothrock,  J.,  as  follows: 

'*  The  main  question  involved  in  the  appeal  is:  Did  the  court 
err  in  directing  a  verdict  on  the  ground  that  the  evidence  was 
insufficient  to  authorize  the  jury  to  return  a  verdict  for  the  plaintiff  t 
A  determination  of  this  question  requires  an  examination  of  the 
evidence  which  the  plaintiff  introduced  to  sustain  his  cause  of  action. 
It  appears  from  the  evidence  that  the  partnership  of  Kinnan  & 
Fevis  purchased  a  steam  threshing  machine  of  the  defendant.     The 
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contract  of  purchase  was  made  with  one  Jalius  Freund,  who  was 
the  defendant's  agent  at  the  village  of  Lowden,  in  Cedar  county. 
Oliver  Kinnan,  one  of  the  purchasers  of  the  machine,  went  to  Low- 
den and  settled  for  the  machine  before  it  was  removed  from  the 
place.  When  the  order  for  the  machine  was  given,  it  was  arranged 
that  the  defendant  was  to  send  a  man  to  Lowden  to  run  the  machine 
out  to  Kinnan's  place,  and  to  stay  three  or  four  days  and  show  how 
to  run  it.  A  man  named  Wilson  came  to  Lowden  for  that  purpose, 
and  Kinnan  met  him  there.  The  engine  and  machine  were  started 
on  the  road  to  Kinnan's  place.  The  distance  was  from  six  to  seven 
miles.  Wilson  took  charge  of  the  running  of  the  engine,  and  pro- 
ceeded on  the  way,  about  three  and  one-half  miles,  and  it  being  in 
the  evening,  it  was  stopped  because  of  the  approach  of  night.  This 
was  on  Saturday.  As  we  understand  the  evidence,  the  machine  was 
left  there  until  Sunday  afternoon,  when  it  was  again  moved  on 
toward  Kinnan's  place.  Kinnan  had  hired  Maurer  to  run  the 
engine  for  him  in  threshing,  and  he  met  with  Wilson,  Kinnan  and 
others  to  move  it  on  to  Kinnan*s  place.  Maurer  had  experience  as 
an  engineer  of  stationary  engines,  but  had  not  been  employed  in 
running  a  traction  engine.  When  these  persons  met,  Maurer  was 
introduced  to  Wilson,  and  the  machine  was  started  on  its  way;  and 
while  on  the  road  it  was  run  upon  a  bridge,  which  broke  down,  and 
Maurer  was  killed  by  being  crushed  between  the  guide  wheel  and 
the  tender. 

"  Kinnan  was  examined  as  a  witness  for  the  plaintiff,  and  testified, 
in  party  as  follows:  '  I  introduced  Maurer  to  Wilson  as  being  the 
engineer  I  had  employed  to  run  the  machine,  and  Wilson  went  on 
and  explained  to  him  the  use  of  the  engine,  the  use  of  the  machine, 
the  governor,  the  throttle  and  the  guide  wheel.  I  think  he  went 
all  over  the  machine.  Am  not  positive  about  his  directing  him  how 
to  oil  it.  I  didn't  pay  much  attention  to  what  he  was  doing.  He 
showed  him  about  the  machine,  but  what  it  was  I  couldn't  say  now. 
We  had  not  commenced  firing  up  before  Wilson  got  there.  When 
we  left  there  Maurer  was  running  the  engine.  He  took  it  in  charge 
there  to  run  it,  and  run  it  all  the  way  until  it  went  into  the  bridge. 
So  far  as  I  saw,  I  saw  they  were  looking  out,  and  Wilson  was 
attending  to  the  firing,  and  Maurer  was  standing  at  the  guide  wheel. 
It  is  the  business  of  the  man  at  the  guide  wheel  to  know  the  con- 
dition of  the  road  ahead,  and  to  run  and  guide  the  machine  and  stop 
and  start  it.  A  man  of  Wilson's  height,  when  standing  on  the  foot- 
board and  firing,  cannot  see  the  road  ahead.'  He  further  testified 
as  follows:  '  I  am  familiar  with  the  engine  and  the  running  of  it 
now.     I  and  Mr.  Haney  run  it.     Standing  where  Wilson  was  putting 
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in  fire  he  cannot  see  the  road.  He  would  have  to  get  to  the  place 
where  the  engineer  is  standing  at  the  guide  wheel.'  There  is  other 
evidence  to  the  effect  that  Wilson  was  running  the  engine,  but» 
when  explained  by  the  witnesses,  it  does  not  conflict  with  the  testi- 
mony of  Kinnan  that  Wilson  could  not  see  the  road  from  his  posi- 
tion on  the  engine.  All  of  the  evidence  shows  that  Maurer  was  at 
the  guide  wheel  from  the  time  the  engine  started  until  the  wreck 
occurred,  and  that,  if  anyone  could  see  that  a  bridge  was  to  be 
crossed,  it  was  Maurer.  No  jury  would  be  warranted  in  finding 
that  Wilson  could  have  seen  the  bridge  from  his  position  on  the 
engine.  This  being  the  state  of  the  record,  it  is  manifest  that  the 
court  rightly  directed  a  verdict  for  the  defendant.  Counsel  for  the 
plaintiff  contends  that  there  is  some  evidence  that  Wilson  knew  that 
a  bridge  was  to  be  crossed,  because  he  had  passed  over  the  road  on 
the  same  day  and  the  day  before;  and  that  the  shades  of  night  were 
coming  on  when  the  wreck  occurred,  and  Maurer  could  not  see  the 
bridge  ahead  of  the  engine.  The  evidence  does  not  show  that  it 
was  so  dark  that  the  bridge  could  not  have  been  seen  by  Maurer  ia 
time  to  have  stopped  the  engine.  And  there  is  nothing  in  the  case 
to  show  that  Maurer  was  not  familiar  with  the  road.  Complaint  i& 
made  because  the  plaintiff  was  not  permitted  to  introduce  expert 
evidence  as  to  the  number  of  men  necessary  to  run  the  engine. 
Such  evidence  would  not  have  raised  a  conflict  with  the  fact  that 
stands  out  all  through  the  case,  that  Maurer  was  giving  direction 
to  the  engine,  and  was  at  the  point  of  lookout  for  obstructions  in 
the  road."  ♦  ♦  ♦  (Heinz  &  Hirschl  and  Wolf  &  Hamlev^ 
appeared  for  appellant;  Craig,  McCrary  &  Craig,  Wheeler  & 
MoFFiT  and  N.  M.  Hubbard,  for  appellee.) 

Notes  of  Iowa  eases  arising  out  of  machinery  aeeldents. 

Employees  injured  by  threshing  machines. 

In  Reynolds  v.  Hindman  et  al.,  32  Iowa.  146  (June  Term,  1871),  employee 
injured  while  operating  threshing  machine,  judgment  for  plaintiff  in  the 
Marion  Circuit  Court  was  reversed.  The  action  seems  to  have  been  brought 
under  chapter  135  of  the  Laws  of  the  Elevenlh  General  Assembly  (1866).  The 
plaintiflf  averred  in  his  petition,  in  substance,  that  the  defendants  were,  in  the 
month  of  November^  1869,  the  owners  of,  and  were  operating,  a  threshing 
machine  in  Marion  county:  that  the  tumbling  rod,  knuckles  and  joints  of  the 
same  were  not  boxed;  that  the  plaintiff  was  an  employee  with  said  machine, 
and,  while  engaged  therewith  in  threshing  grain,  he  was  caught  by  the  turn- 
bling  rod  and  knuckles  of  the  machine  and  thereby  bruised  and  injured,  for 
which  he  claimed  damages.  The  defendants,  in  their  answer,  pleaded  three 
defenses,  viz. ;  a  general  denial  of  all  the  allegations  of  the  petition;  that  the 
injury  was  caused  by  the  negligence  of  the  plaintiff;  and  that  the  tumbling 
rods  and  knuckles  were  safely  secured  while  running,  by  patent  slip  knuckles. 
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etc.  The  raling  io  the  case  (per  Miller,  J.)  is  stated  in  the  syllabus  to  the 
official  report  as  follows: 

"  Chapter  135,  acts  of  the  Eleventh  General  Assembly,  requiring  the  tumbling 
rods  of  threshing  machines  to  be  boxed,  and  providing  that  the  person  or  per* 
sons  owning  or  running  such  machine  shall  be  liable  in  damages  to  any  person 
injured  by  reason  of  neglect  so  to  do,  was  not  intended  to  change  the  general 
rule,  applicable  to  such  cases,  that  a  plainti£F  cannot  recover  for  injuries  result- 
ing from  the  alleged  negligence  of  the  defendant,  if  his  own  negligence  in  any 
way  contributed  directly  to  the  injury.  The  statute  merely  provides,  that  a 
failure  to  box  as  required  is,//r  se^  negligence  on  the  part  of  the  owner  or  per- 
son running  the  machine,  leaving  the  rule  respecting  contributory  negligence 
on  the  part  of  the  injured  party  to  apply  the  same  as  in  other  cases." 

In  Messenger  v.  Pate  et  al.,  4a  Iowa,  443  (June  Term,  1876),  employee 
injured  by  negligent  operation  of  a  threshing  machine  which  was  not  boxed  as 
required  by  statute,  judgment  for  plaintiff  in  the  Clinton  Circuit  Court  was 
affirmed^  it  being  held  that  recovery  could  be  had  in  su:h  a  case  where  the 
injured  party  was  free  from  contributory  negligence. 

Employees  injured  by  saw  machines. 

In  Theleman  v.  Moeller  et  al.,  73  Iowa,  loS  (October  Term,  1887),  employee, 
operating  saw  machine,  iojured  by  his  hand  being  struck  by  the  saw  owing  to 
the  breaking  of  a  defective  rope,  judgment  for  plainiifif  in  the  Scott  Circuit 
Court  was  reversed  for  error  in  withholding  the  question  from  the  jury  as  to 
whether  plaintiff  and  the  engineer,  operating  the  engine  propelling  the  saw 
were  fellow-servants. 

In  Young  v.  Burlington  Wire  Mattress  Co.,  7g  Iowa,  415  (January  Term, 
1890),  judgment  for  defendant  in  the  Des  Moines  District  Court  was  affirmed, 
in  an  action  by  plaintiff  for  injuries  sustained  by  falling  on  a  machine  in 
defendant's  factory.  It  appeared  that  plaintiff  was  engaged  in  running  a  saw 
propelled  by  steam  in  defendant's  factory  where  was  other  machinery,  as  a 
tenon-machine,  also  propelled  by  steam.  His  duties  required  him  to  place  a 
belt  upon  a  pulley  used  to  move  a  circular  saw,  and,  in  order  to  do  this,  he 
ascended  a  ladder  to  the  pulley.  The  belt  "worked  hard."  In  endeavoring 
to  move  it,  the  ladder  slipped,  caught  into  another  pulley,  and  threw  plaintiff 
upon  a  belt  running  the  tenon-machine,  and  he  was  finally  thrown  upon  the 
knives  of  the  machine  and  bis  hand  injured  so  that  it  had  to  be  amputated.  It 
was  held  that  as  it  was  the  strain  upon  the  ladder  that  caused  plaintiff  to  fall, 
he  could  not  recover  on  ground  of  defect  in  ladder.  Nor  could  recovery  be  had 
on  ground  that  there  should  have  been  a  "  shifter,"  because  the  pulley  was  a 
fixed  one,  and  shifters  are  not  used  with  fixed  pulleys.  Nor  could  negligence 
be  charged  on  ground  that  the  knives  of  the  machine  were  not  covered,  in  the 
absence  of  a  showing  that  it  was  customary,  or  even  practicable,  to  cover  such 
knives. 

Employees  injured  by  machinery. 

In  Beck  et  al.,  Adm*rs  v.  Fbrminich  Manufacturing  Co.,  8a  Iowa,  286 
(January,  1891)  plaintiff's  intestate,  an  employee  in  defendant's  glucose  factory, 
walking  backwards  towards  machinery  shaft,  caught  by  the  shaft  and  killed, 
judgment  for  defendant  in  the  Marshall  District  Court  was  affirmed,  on  the 
ground  of  contributory  negligence. 

In  Stoutenburg  v.  Dow,  Gilman,  Hancock  Co.,  82  Iowa,  179  (January,  1891),. 
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plaintiff,  employed  as  '*  second  miller  *'  in  defendant's  roller  mills,  while 
attempting  to  clean  out  material  which  clogged  the  grinding  rollers,  injured 
by  his  left  hand  being  caught  and  crushed  between  the  rollers,  caused  by  a 
detective  appliance,  judgment  for  plaintiff  in  the  Scott  District  Court  for  $4,000 
was  affirmed. 

In  Gorman  v.  Des  Moines  Brick  Manufacturing  Co.,  99  Iowa,  257  (October, 
1896;,  employee  injured  by  machinery,  judgment  on  verdict  directed  for  defend- 
ant  in  the  Polk  District  Court  was  affirmed,  on  the  ground  of  contributory  negli- 
gence. It  appeared  that  it  was  plaintiff's  duiy  to  keep  defendant's  machineiy. 
used  for  making  brick,  in  running  order;  that  a  certain  bearing  became  heated; 
that  plaintiff  poured  water  on  and  laid  cloths  over  it,  but  the  heat  not  being 
sufficiently  reduced  he  took  a  wrench  and  tried  to  loosen  the  nuts  on  the  bear- 
ing; the  wrench  slipped  and  his  hand  was  injured  by  a  cog-wheel,  and  plaintiff 
knew  that  in  so  using  the  wrench  there  was  danger. 

DEATH  OF  SICK  EMPLOYEE  CAUSED  BY  ALLEGED 
EXPOSURE  — MASTER  NOT  LIABLE. —In  KERR,  Adm'X,  V 
KEOKUK  WATERWORKS  CO.,  95  Iowa,  509  {October,  1895),  it 
appeared  that  plaintiff's  intestate  was  an  engineer  in  defendant's 
works;  that  while  off  duty,  on  account  of  sickness,  defendant's 
superintendent  requested  him  to  come  to  the  works,  sending  for 
him  a  carriage,  to  make  some  repairs  to  the  pump;  ttjat  the  intes- 
tate went,  rectified  the  trouble  in  a  short  time,  and  then  returned 
home  in  the  carriage;  that  from  that  time  he  continued  to  grow 
worse  ^nd  four  days  thereafter  died  from  *'  la  grippe.'*  Judgment 
for  plaintiff  in  the  Keokuk  Superior  Court  for  $3,000  was  reversed. 
It  did  not  appear  that  any  force  or  persuasion  was  used  or  whether 
the  intestate  was  incapable  to  decide  whether  he'  could  stand  the 
trip  to  the  works  in  his  then  state  of  health,  neither  had  the  defend- 
ant any  notice  that  the  intestate  was  not  reasonably  in  possession 
of  his  mental  faculties.  There  was  no  ground  upon  which  to  found 
a  verdict  for  plaintiff. 

DERRICK  BREAKING  AND  FALLING  UPON  EMPLOYEES 
—  INDEPENDENT  CONTRACTOR  —  FELLOW-SERVANT.  — 
In  HUQHBANK8  V.  THE  BOSTON  INVESTMENT  COMPANY 
AND  FAY  V.  THE  BOSTON  INVESTMENT  COMPANY,  92  Iowa 
267  (October^  i^94)i  two  actions  for  personal  injuries  alleged  to  have 
resulted  from  negligence  on  the  part  of  the  defendants,  a  verdict 
and  judgment  for  the  plaintifif  being  rendered  in  each  case,  judg- 
ment in  the  Woodbury  District  Court  in  each  case,  on  appeal  of 
defendant  company,  was  reversed.  Wright,  Hubbard  &  Bevington, 
appeared  for  appellant;  R.  H.  Brown  and  W.  H.  Farns worth,  for 
appellees.  The  opinion  in  the  Supreme  Court  was  rendered  by 
Robinson,  J.,  who  stated  the  case  as  follows: 

'*  In  the  year  1890  the  Boston  Investment  Company,  a  corporation 
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of  the  State  of  Maine,  was  having  constructed  in  the  city  of  Sioux 
City  five  buildings  which  were  designed  for  business  purposes,  one 
of  which  was  known  as  the  'Bay  St^te  Block.'  Contracts  for 
material  and  labor  required  for  the  buildings  were  made  by  John 
G.  Mainland  in  his  own  name,  and  he  superintended  the  erection  of 
the  buildings.  His  authority  was  derived  from  a  written  agreement 
entered  into  with  the  company.  In  May,  1890,  he  entered  into  a 
contract  with  £.  C.  Wakefield,  by  which  the  latter  agreed  to  furnish 
all  material  and  labor  and  to  do  all  mason  work  required  in  the 
erection  of  the  Bay  State  Block.  He  commenced  work  under  his 
agreement  and,  to  aid  in  performing  it,  he  purchased  and  set  up  on 
the  unfinished  building  a  derrick  to  be  used  in  raising  stone  and 
other  material  required  for  use.  The  morning  after  it  was  set  up, 
it  was  used  to  unload  stone  from  a  wagon  in  the  street.  While  it 
was  being  so  used,  it  broke,  and  a  portion  of  it  fell  upon  or  was 
thrown  against  the  plaintiffs  who  were  working  on  the  building, 
causing  the  injuries  for  which  they  seek  to  recover  (i).  These 
actions  were  brought  both  against  the  company  and  Wakefield,  but 
the  jury,  in  each  case,  returned  a  verdict  in  favor  of  Wakefield.  In 
Hughbanks"  case  a  verdict  was  returned  in  his  favor  for  $1,800,  and 
in  the  Fay  case  there  was  a  verdict  for  $7,000,  Judgment  was  ren- 
dered in  each  case  in  favor  of  the  plaintiff  and  against  the  company 
for  the  amount  of  the  verdict  and  costs,  and  in  favor  of  Wakefield 
as  against  the  plaintiff.  The  company  alone  appeals.  The  con- 
trolling questions  are  the  same  in  the  two  cases,  and  they  are  sub- 
mitted together  for  our  determination."     *    *    * 

The  points  decided  are  set  out  in  the  syllabus  to  the  official 
report  as  follows: 

"  One  who  acts  under  a  contract  with  a  corporation  which  author- 
ized him  to  contract  for  material  and  labor  in  his  own  name,  subject 
to  approval,  who  is  employed  '  in  the  construction  '  of  a  building, 

I.  See  also  the  following  cases  relat-  Iowa,  735  (January,   1895),  laborer  in 

ing  to  derrick  accidents:  defendant's  brickyard  going  on  a  der- 

In  Neilson  V,  Gilbert,  69  Iowa,  691  rick  or  crane,  used  in  connection  with 

(June,  1885),  where  the  proximate  cause  a  steam  shovel  which  scraped  clay  from 

of  the  injury  to  plaintiff  was  the  falling  a  bank  for  the  purpose  of  removing  an 

of  a  derrick  caused  by  negligence  of  a  obstruction  at  the  top  of  the  clay  bank, 

co-employee  in  failing  to  fasten  a  guy  injured  by  a  chunk  of  clay  which  feU 

rope,  it  was  held  that  recovery  could  on  his  hand,  which  was  on  the  iron  rod 

not  be  had  where  the  master  had  cau-  of  the  derrick,  and  his  hand  crushed 

tioned  the  servant  as  to  the  use  of  the  between  the  rod  and   the  clay,  judg- 

guy  rope.    Judgment  for  defendant  in  ment  for  plaintiff  in  the  Woodbury  Dis- 

the  Warren  Circuit  Court  affirmed^  trict  Court  was  reversed  on  the  ground 

In    MicHAELSON   V,  Thb   Sergeant  that  plaintiff  assumed  the  risks. 
Bluffs  &  Sioux  City  Brick  Co.,  94 
Vol.  XIV  — 38 
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is  to  give  his  whole  time  to  its  construction,  to  report  the  cost,  and 
who  is  to  be  paid  a  certain  sum  '  in  full  for  his  services  in  looking 
after  the  execution  of  said  contract  and  superintending  construction 
of  the  building/  is  a  servant  of  the  company  and  not  an  independent 
contractor. 

"  Where  one  is  to  furnish  labor  and  material  at  prices  to  be  fixed 
by  him  and  has  full  control  as  to  using  machinery,  no  control  being 
reserved  to  the  owner,  and  the  contract  makes  him  alone  responsible 
for  injury  to  laborers,  he  is  not  an  agent  of  the  owner,  and  he 
alone  is  liable  for  such  injury.  Blink  v.  Hubinger,  90  Iowa,  642, 
distinguished  (i). 

*'  Where  one  is  actively  engaged  in  superintending  the  carpenter 
work  on  a  building,  employs  men  and  has  general  charge  of  all  work 
in  the  absence  of  the  superintendent,  his  authority  to  act  for  the 
superintendent  is  for  the  jury. 

"The  fact  that  a  servant  uses  the  machinery  of  another  does 
not  make  the  master  liable  if  that  other  do  injury  in  using  such 
machinery. 

"  The  construction  of  a  written  agreement  should  not  be  sent 
to  the  jury.'* 

In  Blink  v.  Hubinger,  90  Iowa,  642,  a  case  specially  relied  upon 
by  the  appellees  in  the  foregoing  cases,  it  appeared  that  the  person 
injured  was  not  an  employee  of  the  contractor,  but  of  the  defendant, 
Hubinger,  who  had  agreed  to  furnish  assistance  in  doing  certain 
work,  and  the  plaintiff  and  others  had  been  sent  pursuant  to  that 
agreement  to  assist  in  doing  the  work,  and  while  so  engaged  received 
the  injury  for  which  he  sought  to  recover.  Therefore  the  con- 
trolling facts  in  that  case  were  so  different  from  those  involved  in 
the  cases  referred  to  that  the  court  held  they  were  not  governed  by 
the  same  rules. 

I.  In  Blink  v,  Hubinger  et  al.,  90  injured.    The  plaindff  had,  for  some 

Iowa,  642  (January,  1894),  the  facts  (as  time,  been  regularly  employed  by  the 

per  syllabus  to  the  official  report)  were  defendants,  and  one  of  the  members 

as  follows:  of  the  firm  was  present  during  a  part 

*'  The  defendants,  having  agreed  to  of  the  time  that  the  stack  was  being 

assist    S.,  who  was  to  use    his  own  raised.     Held,  that  at  the  lime  of  the 

machinery  and  appliances  in  raising  a  injury  the  plaintiff  was  not  the  servant 

smoke  stack,  directed  their  foreman  to  of  S.,  but  of  the  defendants,  and  that 

take  the  plaintiff,  and  others  in  their  the  latter  were  liable  for  the  damages 

employ,  and    help    S.   in  that  work,  sustained.'*    Judgment    for   $750    for 

While  thus  engaged,   the  machinery  plaintiff  in  the  Lee  District  Court  was 

used  by  S.,  in  raising  the  stack,  broke,  affirmed, 
the  stack  fell,  and  the  plaintiff  was 
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HUMPTON  V.  UNTERKIRCHER  &  SONS  ET  AL. 

Supreme  Courts  lowa^  ApHl^  i8p6. 

[Reported  in  97  Iowa,  509.] 

EMPLOYEE  INJURED  BY  FALL  OF  SCAFFOLD  —  INDEPENDENT  CON- 
TRACTORS—OWNERS OF  BUILDING  NOT  LIABLE.  —  In  an  action 
to  recover  damages  for  injuries  sustained  by  the  fall  of  a  scaffold,  it 
appeared  that  plaintiff  was  a  bricklayer  in  the  employ  of  H.,  who  had  the 
contract  for  the  brick  work  in  the  construction  of  a  building  for  defendants; 
that  the  carpenter  work  was  contracted  for  by  another  person;  that  the  con- 
tract  for  the  brick  work  called  for  the  scaffolding  to  be  furnished  by  the 
bricklayer;  that  the  brick  and  carpenter  work  was  to  be  performed  under 
the  direction  of  defendants  and  their  architect;  that  defendant  had  no 
control  over  the  employees  of  the  said  contractors.  Ilild^  that  the  work 
was  being  done  by  independent  contractors,  and  that  for  the  latter's  negli- 
gence, resulting  in  injury  to  their  servants,  the  defendants  were  not  liable  (i). 

PLEADING  AND  PROOF.  —  It  is  essential,  in  any  suit  for  negligence,  that 
the  particular  duty  neglected  be  declared  upon;  a  recovery  cannot  be  had 
for  one  breach  on  a  petition  counting  upon  another. 

MAXIM  — 5/C  UTERE  TUO  UT  ALIEN UM  NON  LjEDAS.^-Thttt 
being  no  evidence  that  the  defendants  owned  the  real  estate  or  had  accepted 
any  of  the  work  upon  the  building:  in  course  of  construction,  the  maxim, 
"  sic  utere  ttio  ut  alienum  ncn  ladas*^  did  not  apply. 

Appeal  from  Des  Moines  District  Court.    Judgment  affirmed. 

**  Plaintiff  was  injured  by  the  fall  of  a  scaffold  erected  by  his 
immediate  employer,  in  the  construction  of  a  certain  brick  build- 
ing for  the  defendants,  Unterkircher  &  Sons,  in  the  city  of  Bur- 
lington,  and  he  brought  this  action  to  recover  damages,  alleging 
that  one  Hummerum  had  the  contract  for  doing  the  brick  work, 
and  defendant  Hemphill  for  the  carpenter  work,  all  under  the 
direction,  supervision,  and  control  of  Unterkircher  &  Sons,  or 
their  superintendent  employed  for  that  purpose ;  that  plaintiff, 
while  engaged  in  laying  brick  in  the  wall  of  the  second  story  of 
the  building,  received  a  fall,  through  the  weakness  of  the  floor, 
upon  which  a  scaffolding  was  erected  to  enable  him  to  pursue 


I.  In  Benn  r.  Ntnx,  65  Iowa,  407 
(December  Term,  1884),  it  appeared 
that  plaintifif,  a  house  carpenter,  was 
working  for  defendant,  a  carpenter, 
contractor  and  builder,  in  building, 
with  other  employees,  a  one-story 
house,  and  while  upon  a  scaffold  it 
gave  way  and  plaintiff  fell  a  distance 
of  about  five  feet  to  the  ground  and 


was  injured.  The  scaffold  was  erected 
by  a  fellow-servant,  the  defendant  not 
being  present.  Ileld^  that  the  direction 
of  the  verdict  for  defendant  in  the  Linn 
District  Court  was  proper,  and  judg- 
ment was  affirmed^  plaintiff's  injury 
being  caused  by  the  negligence  of  a 
fellow-servant. 
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his  work,  which  resulted  in  a  compound  comminuted  fracture  of 
the  bones  of  his  lower  right  leg,  necessitating  the  amputation 
thereof;  and  the  defendants  were  negligent  in  not  providing 
proper  support  for  the  floor  on  which  the  scaffolding  was  erected. 
The  defendants,  George  and  Fred  Unterkircher,  admitted  that 
Unterkircher  &  Sons  were  engaged  in  the  erection  of  a  building, 
but  claimed  that  it  was  being  done  by  independent  contractors 
—  one,  Hemphill,  having  the  contract  for  the  carpenter  work, 
and  another,  Hummerum,  having  the  contract  for  the  brick 
work ;  but  they  denied  that  they  or  their  superintendent  had  any 
K:ontrol  or  direction,  or  right  of  control  or  direction,  of  the  man- 
ner in  which  the  work  should  be  done,  of  who  should  do  it,  or 
of  the  workmen  or  appliances  to  be  employed  in  the  accomplish- 
ment of  their  purpose ;  and  they  further  allege  that,  at  the  dat6 
of  the  accident,  the  work  was  unfinished  and  incomplete,  and 
was  under  the  control  of  the  said  contractors,  respe  tively ;  and 
further  denied  that  they  were  guilty  of  negligence  in  any  par- 
ticular. They  further  alleged  that  plaintiff  was  in  the  employ  of 
Hummerum,  and  that  he  was  not  in  any  sense  their  servant. 
They  also  alleged  that  plaintiff  was  guilty  of  negligence  con- 
tributing to  his  injury.  On  these  issues  the  case  was  tried  to  si 
jury,  and,  at  the  conclusion  of  plaintiff's  evidence,  the  court,  on 
motion  of  these  defendants,  directed  a  verdict  for  them.  Plain- 
tiff appeals. '  * 

Hedge  &  Blvthe,  for  appellant. 

Blake  &  Blake  and  P.  Henry  Smythe.  for  appellee. 

Deemer,  J.  —  The  motion  to  direct  a  verdict  was  based  upon 
the  grounds;  first,  that  there  was  no  evidence  to  show  that 
defendants  owned  the  real  estate  or  the  building  which  was 
being  erected  thereon,  or  that  they  were  in  any  manner  interested 
therein ;  second,  that  no  negligence  was  charged  in  the  petition 
as  against  them;  third,  that  the  evidence  shows  that  the  negli- 
gence, if  any,  was  that  of  a  fellow-servant  of  plaintiff;  fourth, 
that  the  relation  of  master  and  servant  did  not  exist  as 
between  plaintiff  and  these  defendants;  fifth,  that  plaintiff  knew 
of  the  alleged  defects  in  the  construction  of  the  floor,  and  volun- 
tarily remained  in  his  employment,  without  complaint  or  promise 
of  repair;  and  sixth,  that,  by  the  exercise  of  ordinary  care,  he 
might  have  known  of  the  defects;  but,  that,  notwithstanding, 
he  voluntarily  remained  at  his  work,  without  complaint  or  prom- 
ise of  repair. 
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To  determine  the  correctness  of  the  ruling,  a  consideration  of 
the  facts  as  disclosed  by  the  record  is  essential.  The  evidence 
establishes  the  following:  In  the  year  1892,  Unterkircher  &: 
Sons,  a  firm  composed  of  P.  F.  Unterkircher,  Fred  L.  Unter- 
kircher and  George  L.  Unterkircher,  desirous  of  erecting  a  brick 
livery  barn  upon  a  lot  owned  by  P.  F.  Unterkircher,  entered 
into  contracts  with  certain  mechanics,  among  whom  were  Austin 
Hemphill  and  J.  Hummerum,  for  the  construction  of  various 
parts  of  the  work.  Hummerum  had  a  contract  for  the  brick 
work,  which,  among  other  things,  contained  the  following:  "  The 
entire  work  to  be  done  in  a  good  and  workmanlike  manner,  under 
the  direction  of  E.  Kropp  and  P.  F.  Unterkircher  &  Sons,  and 
to  their  entire  satisfaction,  approval,  and  acceptance.  *  *  * 
In  consideration  of  the  faithful  performance  of  the  foregoing 
stipulations  and  agreements  by  said  second  party,  the  said 
P.  F.  Unterkircher  &  Sons,  party  of  the  first  part,  agree  faith- 
fully to  have  said  work  duly  and  fairly  estimated  by  E.  Kropp, 
architect,  as  rapidly  as  the  work  is  completed.  ^  "^  *  All  the 
scaffolding  to  be  furnished  by  the  bricklayer."  The  portions 
of  the  contract  omitted  relate  to  the  work  to  be  done,  amount 
and  terms  of  payment,  and  other  matters  not  necessary  to  be 
here  set  out.  Hemphill  had  a  contract  for  the  carpenter  work, 
which,  among  other  things,  provided :  ' '  Said  work  to  be  com- 
menced on  or  before  the  twelfth  day  of  December,  1892,  and  to 
be  completed  sixty  days  after  the  brick  work  is  finished.  The 
entire  work  to  be  done  in  a  good,  workmanlike  manner,  under 
the  direction  of  E.  Kropp,  architect,  and  P.  F.  Unterkircher  & 
Sons,  and  to  their  entire  satisfaction,  approval,  and  acceptance. 
In  consideration  of  the  faithful  performance  of  the  foregoing 
stipulations  and  requirements  by  the  second  party,  the  said  P. 
F.  Unterkircher  &  Sons,  party  of  the  first  part,  agree  faithfully 
to  have  said  work  duly  and  fairly  estimated  by  E.  Kropp,  archi- 
tect, as  rapidly  as  the  work  is  completed."  Contracts  for  the 
stone  work,  painting,  and  every  other  thing  needed  to  complete 
the  building,  were  made  with  other  parties.  The  plaintiff  is  a 
bricklayer,  and  was  employed  by  Hummerum  upon  the  building. 
At  the  time  of  the  accident  the  rear  and  the  two  side  walls  of 
the  structure  were  completed  up  to  the  square  of  the  second 
story  —  above  the  windows  of  the  second  floor,  where  the  joists 
were  to  be  laid.  The  outside  of  the  front  wall  was  up  to  the 
level  of  the  square,  and  the  workmen  were  then  engaged  in 


^   I 
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backing  it  up;  that  is,  filling  up  the  inside  course  of  the  brick 
work.  A  scaffold  had  been  erected  so  that  the  bricklayers  could 
reach  the  work  upon  this  front  wall.  The  floor  of  the  scaffold 
had  for  its  immediate  support  short  pieces  of  scantling,  one  end 
of  which  was  set  into  the  wall,  the  other  nailed  to  uprights,  which 
rested  on  the  floor  of  the  second  story  of  the  building.  As  the 
second  floor  was  to  be  suspended  from  a  truss  in  the  roof,  a 
temporary  support  was  made  for  the  joists,  which  was  to  be 
removed,  and  rods  from  above  substituted,  after  the  building 
was  completed.  The  joists  of  this  second  floor  were  laid  on 
girders,  and  the  girders  were  held  up  by  posts,  which,  as  we 
have  said,  afforded  temporary  support.  The  support  for  the 
girders  referred  to  was  two  pieces  of  two-by-ten,  or  two-by-twelve 
joists,  put  together  and  stood  up  on  end,  under  the  girders.  It 
appears  that  these  temporary  posts,  or  supports,  were  not  of 
sufficient  strength  to  carry  the  second  floor,  with  the  material 
that  was  being  used  for  the  completion  of  the  brick  walls ;  that 
one  of  them  gave  way,  and  precipitated  the  whole  of  the  second 
floor,  with  all  of  the  material,  scaffolding,  and  men  at  work 
thereon,  into  the  cellar,  resulting  in  the  injuries  complained  of. 
The  second  floor,  with  its  supports,  was  erected  by,  or  under  the 
direction  of,  Hemphill,  the  carpenter,  with  the  knowledge,  and 
implied  consent,  at  least,  of  the  defendants  and  their  architect. 
The  scaffolding  on  which  plaintiff  was  working  was  built  in  the 
ordinary  manner,  on  the  inside  of  the  building,  by  the  brick- 
layer, and  no  fault  can  be  attributed  to  him,  unless  it  be  that  he 
did  not  discover  the  condition  of  the  supports,  and  did  not  notify 
plaintiff  of  the  condition  thereof,  on  the  day  of  the  accident.  It 
appears,  from  the  evidence,  that  Hummerum*s  attention  was  called 
to  the  fact  that  one  of  these  supports  was  bent  on  the  day  plain- 
tiff was  injured.  It  may  be  that  it  was  his  duty  to  notify  the 
workmen  of  this  fact ;  but  this  we  need  not  decide,  for  no  attempt 
is  made  to  charge  him  personally  in  this  action.  And  we  will 
not  consider  the  matter  further  than  to  determine  whether 
defendants  should  be  held  liable  for  his  neglect.  It  further 
appears,  from  the  testimony,  that  the  attention  of  Kropp,  the 
architect,  was  called  to  the  insufficiency  of  the  support  for  the 
girders  some  days  before  the  accident ;  and  it  also  appears  that 
plaintiff  saw  these  supports,  and  knew  how  the  floor  of  the 
second  story  was  constructed  and  sustained.  From  these  facts 
we  are  to  determine  whether  either  Hemphill  or  Hummerum  was 
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the  servant  of  the  defendants,  or  stood  in  such  relation  to  them 
as  that  they  should  be  held  liable  for  the  negligence  of  either. 

Defendants  contend  that  both  the  brick  mason  and  the  car- 
penter were  independent  contractors,  for  whose  negligence  they 
are  not  responsible;  while  plaintiff,  on  the  other  hand,  insists 
that  they  were  servants  of  the  defendants,  engaged  in  doing  the 
work,  which  they  undertook  to  do,  under  the  control,  direction 
and  management  of  Kropp,  the  defendants'  architect,  and  that 
defendants  are  responsible  for  the  negligence  of  either.  Many 
rules  have  been  laid  down  for  the  determination  of  the  question 
as  to  who  are  independent  contractors.  But  the  best  definition 
we  have  been  able  to  find  is  that  given  in  Powell  v.  Construction 
Co.,  88  Tenn.  692:  "An  independent  contractor  is  one  who, 
exercising  an  independent  employment,  contracts  to  do  a  piece 
of  work  according  to  his  own  methods,  and  without  being  subject 
to  the  control  of  his  employer,  except  as  to  the  result  of  his 
work.'*  Applying  this  test  to  the  case  at  bar,  it  will  be  seen 
that  each  of  these  parties  is  exercising  an  independent  employ- 
ment; that  he  contracted  to  do  a  certain  portion  of  the  work 
according  to  his  own  methods,  and  without  being  subject  to  the 
control  of  his  employer,  except  as  to  the  results  of  the  work.  It 
is  true  that  each  contract  provides  that  the  work  was  to  be  done 
under  the  direction  of  the  defendants  and  their  architect,  and  to 
their  entire  satisfaction,  approval  and  acceptance;  but  it  is  mani- 
fest that  this  direction,  approval  and  acceptance  had  reference 
to  the  time  within  which  it  should  be  performed,  with  reference 
to  other  parts  of  the  work,  and  to  the  results  to  be  accomplished, 
and  not  to  the  method  or  manner  in  which  it  should  be  per- 
formed. Defendants  had  no  control  over  the  men  who  should 
be  employed  by  either  of  these  contractors.  They  could  not  say 
who  should  be  employed,  or  who  discharged.  They  had  the 
right,  under  their  contracts,  to  say  what  should  be  done,  but  not 
how  it  should  be  brought  about,  or  who  should  do  it. 

Appellant  relies  largely  upon  the  use  of  the  word  "  direction," 
as  employed  in  the  contracts  referred  to.  We  do  not  regard  this 
as  in  any  sense  conclusive.  When  we  look  at  the  whole  contract, 
it  is  apparent,  that  the  only  direction  the  architect  or  the  owner 
could  give,  was,  as  to  what  should  be  done  to  accomplish  the 
ends  aimed  at  by  the  contract.  He  could  not  dictate  the  means 
or  methods  to  be  employed.  This  is  the  interpretation  which 
has  uniformly  been  placed  upon  such  contracts.     Hughbanks  v* 
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Boston  Investment  Co.,  92  Iowa,  267,  14  Am.  Neg.  Cas.  592^ 
ante;  Callahan  v.  R.  R.  Co.,  23  Iowa,  562;  Nevins  v,  Peoria,  4I 
111.  502;  City  of  Erie  v.  Caulkins,  85  Pa.  St.  247;  Eaton  v.  R*y 
Co.,  59  Me.  520;  Kelly  v.  Mayor,  etc.,  11  N.  Y.  432;  Miller  1;. 
R*y  Co.,  76  Iowa,  655.  It  is  perfectly  manifest  that  the  defend- 
ants had  no  control  over  Hummerum,  in  the  building  of  the 
scaffold,  for  the  contract  expressly  provides  that  he  was  to  fur- 
nish it  himself.  As  both  of  these  mechanics  were  independent 
contractors,  it  follows  that  the  defendants  are  not  liable  for  any 
injury  which  may  have  happened  to  the  servants  or  employees 
of  such  contractors,  through  the  negligence  of  such  contractors 
or  their  servants. 

The  doctrine  of  respondeat  superior  has  no  application  as  a 
general  rule  to  such  a  case,  for  the  contractor  is  in  no  sense  a 
servant  of  the  employer.  Kellogg  v.  Payne,  21  Iowa,  575 ; 
Waltemeyer  «/.  R'y  Co.,  71  Iowa,  626;  Wood  v.  School  District, 
44  Iowa,  27;  Miller  v.  R'y  Co.,  supra;  Wood  v,  Cobb,  13  Allen, 
58;  Kelley  v,  Norcross,  121  Mass.  508;  Fan  joy  z/.  Seales,  29Cal. 
244,  13  Am.  Neg.  Cas.  453.  There  are  some  exceptions  to  the 
rule  above  stated ;  for  instance,  if  the  injurious  act  complained 
of  was  contemplated  by  the  contract,  or  if  the  work  was  neces- 
sarily dangerous  or  harmful /^r  se^  and  in  some  other  cases  the 
contractee  is  liable.  Wood  v.  School  District,  supra.  But  this 
case  is  not  claimed  to  come  under  way  of  these  exceptions,  and 
no  further  attention  need  be  given  them. 

It  is  contended,  on  behalf  of  appellant,  however,  that  it  was 
the  duty  of  the  defendants  to  furnish  him  a  safe  place  to  work, 
and  that,  as  they  did  not  do  so,  they  are  liable,  although  the 
fault  may  have  been  originally  with  the  carpenter,  who  was  an 
independent  contractor.  This  contention,  if  it  has  any  merit,  is 
based  upon  the  assumption  that  the  plaintiff  was  the  servant  of 
the  defendants,  and  was  in  their  employ  as  such.  We  have 
already  seen  that  plaintiff  was  not  a  servant  of  the  defendants. 
He  was  employed  by  Hummerum,  and  was  subject  to  his  orders 
and  directions.  The  duty  of  furnishing  him  a  safe  place  to  work 
devolved  upon  his  immediate  employer,  and  not  upon  the 
defendants.  To  them  he  was  no  more  than  a  stranger ;  and  they 
owed  him  no  other  duty  than  to  anyone  who  might  come  upon 
their  premises  under  an  implied  license  or  invitation.  He  was 
there  rightfully,  of  course,  in  the  prosecution  of  his  work;  but 
defendants  owed  him  no  special  duty.     Moreover,  the  contract 
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between  Hummerum  and  the  defendants  expressly  made  it  the 
duty  of  the  contractor  to  erect  and  furnish  the  scaffolding. 
Defendants  had  no  part  or  lot  in  it.  There  was  no  contract 
relation,  either  express  or  implied,  between  plaintiff  and  the 
defendants.  As  between  them  there  was  no  relation  whatever, 
other  than  that  which  springs  from  the  common  bond  of  society, 
which  imposes  upon  every  man  the  duty  of  so  using  his  own  as 
to  do  no  injury  to  his  fellow-men.  It  follows,  then,  that  the 
plaintiff  cannot  recover  because  of  any  breach  of  duty  owing 
him  by  the  defendants,  unless  it  be  the  general  one  last  above 
stated.  But  he  does  not  rely  upon  this  one  as  a  basis  for  his 
action,  and  we  have  no  occasion  to  consider  whether  he  could 
recover  under  such  a  theory.  It  is  essential,  in  any  suit  for  neg- 
ligence, that  the  particular  duty  neglected  be  declared  upon.  A 
recovery  cannot  be  had  for  one  breach  on  a  petition  counting 
upon  another.  R.  R.  Co.  v.  Stark,  38  Mich.  714.  The  breach 
counted  upon  in  this  case  was  of  the  duty  owing  by  a  master  to 
his  servant.  No  other  can  be  considered.  It  is  well  to  note,  in 
this  connection,  however,  that  the  pleadings  do  not  allege,  nor 
does  the  proof  show,  that  the  defendants  owned  the  real  estate 
in  question.  Neither  is  there  any  evidence  showing,  or  tending 
to  show,  that  they  had  accepted  the  carpenter  work.  No  part 
of  the  building  had  been  completed  or  accepted  by  them  at  the 
time  the  accident  occurred ;  so  that  there  is  no  room  for  the 
application  of  the  maxim,  ** Sic  utere  tuo  ut  alienum  non  ladas.** 
Appellant  relies  upon  the  cases  of  Fink  v.  Des  Moines  Ice  Co.^ 
84  Iowa,  322,  and  Haworth  v.  Seevers  Mfg.  Co.,  87  Iowa,  765  (i). 
Neither  of  these  cases  is  in  point.  In  the  Fink  case  the  defend- 
ant constructed  the  trestlework  and  the  plaintiff  was  in  the 
employ  of  the  defendant  —  was  its  servant,  engaged  in  its  work. 
In  the  Haworth  case  plaintiff  was  in  the  employ  of  the  defendants 

I.  In  Fink  v.  Dbs  Moines  Icb  Co.,  ruary,    1892),    employee,   engaged    in 

84  Iowa,  321  (January,  1892),  employee,  putting  up  rafters  in  a  wooden  building 

assisting  tlie  movement  of  ice  along  an  being  erected  by  defendants,  injured 

ice  slide  from  the  river  to  an  ice  house,  by  the  breaking  of  a  board  connected 

injured  by  being  thrown  to  the  ground  with  the  scaflfolding  on  which  he  was 

by  the  giving   way  of  trestlework  on  standing,    which    threw    him    to  the 

which  he  was  working,  the  same  being  ground  about  ten  feet,  and  he  sustained 

imperfectly  constructed,  judgment  for  a  spinal  injury  resulting  in  paralysis 

plaintiff  in  the  Polk  District  Court  for  of  the  lower  limbs,  etc.,  judgment  for 

$1,000  was  affirmed.  plaintiff  in  the  Mahaska  District  Court 

In  Haworth  v.  See  vers  Manupac-  for  $2,000  was  aj^rm/^. 
TURING  Co.  ET  AL.,  87  lowa,  765  (Feb- 
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in  the  erection  of  a  building  near  its  works,  under  the  per- 
sonal supervision  of  the  firm,  and  defendants  furnished  the 
materials  upon  which  plaintiff  was  working,  which  proved 
unsound.  The  distinction  between  these  cases  and  the  one  at 
bar  is  so  manifest  that  we  need  not  say  more.  The  learned 
district  judge  correctly  sustained  the  motion  to  direct  a  verdict. 
Our  conclusions  find  support  in  the  cases  of  Tredwell  v.  Mayor, 
etc.,  I  Daly,  123,  and  Mercer  v.  Jackson,  54  111.  397. 
The  judgment  is  affirmed. 

ASSAULT  BY  EMPLOYEE  UPON  TRESSPASSER  — SCOPE 
OF  EMPLOYMENT  —  MASTER  NOT  LIABLE.  —  In  GOLDEN 
V.  NEWBRAND  ET  AT.,  52  Iowa,  59  {December  Term,  1879),  zn 
appeal  from  judgment  for  defendants  in  the  Mahaska  Circuit  Court, 
in  action  for  damages  for  injuries  sustained  by  plaintiflF,  caused  by 
being  shot  by  defendant's  watchman,  judgment  was  affirmed,  it 
being  held  that  the  shooting  was  not  done  within  the  scope  of  the 
employee's  duty.  The  court  (per  Seevers,  J.)  stated  the  facts  as 
follows: 

"Using  the  language  of  appellant's  counsel  the  following  facts 
were  established:  '  That  the  defendants,  ever  since  1876,  have  been 
owning  and  operating  a  brewery  in  the  city  of  Oskaloosa,  Iowa, 
under  the  firm  name  and  style  of  Blattner  &  Newbrand,  and  that 
Charles  Blattner,  during  all  that  time,  has  been  and  is  now  their 
superintendent,  managing  and  running  the  business,  and  that  one 
Max  Roenspeiss  during  all  that  time  has  been  and  is  now  a  hand 
employed  in  the  business  there  under  the  control  of  Charles  Blatt- 
ner, and  paid  his  wages  by  him  out  of  the  firm's  moneys,  and  that  a 
part  of  his  business  was  to  guard  the  brewery,  and  he  slept  there  at 
night  for  that  purpose,  and  that  there  was  a  revolver  kept  there  by 
the  firm,  and  Roenspeiss  had  access  to  it  and  slept  with  it  under  his 
pillow  at  night;  that  defendants  were  engaged  in  the  business  of 
manufacturing  and  selling  beer,  and,  like  all  other  beer  saloons, 
rows  were  likely  to  occur,  and  Roenspeiss  was  empowered  to  protect 
the  property  and  to  quell  disturbances,  and  worked  there  in  the 
business  generally.  In  the  afternoon  of  the  day  David  Golden  was 
killed,  he  and  his  brother  were  there  drinking  beer,  and  got  kicked 
out  of  the  brewery.  Afterwards,  about  supper  time,  they  went 
back  to  the  brewery  and  drank  some  more  beer,  and  being  a  little 
drunk,  mad  and  crazy,  John  Golden  got  into  a  little  fracas  with 
John  Mackey,  and  they  skirmished  until  they  got  out  of  the  brew- 
ery.    In  the  meantime  Max  Roenspeiss  came  out  of  the  office,  where 
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the  revolver  was  kept,  and  approached  the  east  door,  and  just  about 
that  time  David  Golden,  being  out  of  doors  on  the  east  side  of  the 
brewery,  threw  a  brick  into  the  brewery,  and  hit  the  copper  cooler, 
and  Roenspeiss  started  out  at  the  east  door  after  him,  and  Dave 
turned  and  ran.  Then  Roenspeiss,  after  going  fifteen  or  twenty 
feet  from  the  brewery,  fired  and  shot  Dave  in  the  back  of  the  head, 
and  he  fell  forward  on  his  face,  about  forty  or  fifty  feet  from  the 
brewery.' 

"  Conceding  the  evidence  was  as  above  stated,  it  did  not,  in  our 
opinion,  show  that  the  defendants  were  liable.  It  was,  therefore, 
immaterial,  and  was  properly  excluded.  The  theory  of  appellant  is 
that  Roenspeiss  was  employed  to  guard  and  protect  the  brewery, 
for  which  purpose  he  was  furnished  with  a  pistol,  and  that  he  shot 
the  deceased  while  in  the  line  of  his  duty.  Without  determining 
whether  if  this  was  all  the  defendants  would  be  liable,  we  think 
the  fact  that  the  deceased  was  retreating  from  the  brewery,  at  the 
time  the  fatal  shot  was  fired,  shows  conclusively  it  was  not  fired  for 
or  with  the  intent  of  protecting  the  brewery,  or  in  the  line  of  Roen- 
speiss' duty.  If  Roenspeiss  had  shot  with  the  pistol  from  the 
brewery  a  person  peaceably  passing  along  the  highway,  the  defend- 
ants clearly  would  not  have  been  liable,  and  we  think  there  is  no 
essential  difference  between  the  case  supposed  and  the  one  at  bar. 
To  protect  the  brewery  did  not  require  Roenspeiss  to  shoot  and  kill 
a  person  who  was  retreating  therefrom.  The  killing  was  not,  there- 
fore, done  in  the  line  of  the  duty  Roenspeiss  was  employed  to 
perform."     ♦    ♦    ♦ 

BRAKEMAN  KILLED  WHILE  UNCOUPLING  TRAIN- 
RULES— CONDUCTOR  AND  BRAKEMAN  —  FELLOW-SER. 
VANT  — STATUTE  — ASSUMPTION  OF  RISK. —In  KROY 
V.  CHICAGO,  ROCK  ISLAND  &  PACIFIC  R'Y  CO.  32  Iowa, 
357  {December  Term^  ^^^)^  head  brakeman  on  freight  train  killed 
while  uncoupling  a  train  in  motion,  judgment  for  plaintiff,  the 
administratrix  of  deceased,  on  verdict  for  $3,000,  in  the  Scott  Cir- 
cuit Court,  was  reversed.  Day,  Ch.  J.,  in  his  opinion,  stated  that 
the  testimony  in  the  case  established  the  following  facts: 

"  In  December,  1868,  Claus  Kroy  was  head  brakeman  on  a  freight 
train  of  defendant,  in  whSch  employment  he  had  been  engaged  three 
or  four  months.  His  position  was  in  the  forward  cars,  and  some- 
times, in  extremely  cold  weather,  he  occupied  the  engine.  Upon 
the  night  of  the  accident,  as  the  westward  bound  train,  consisting 
of  twenty  cars,  with  a  caboose  on  the  rear  end,  approached  within 
a  mile   and   a   half  of  Atalissa  station,  at  the  rate  of  fourteen 
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miles  an  hour,  the  deceased,  who  was  riding  on  the  engine^  asked 
the  engineer  if  he  should  pull  the  pin  attaching  the  locomotive  ta 
the  train.  The  engineer  said  he  thought  not ;  deceased  replied  that 
if  they  did  not  they  would  be  late  getting  home;  the  engineer  said 
that  they  had  better  be  late  getting  home  than  to  hinder  the  pas- 
senger train  any.  After  a  short  time  deceased  again  asked  if  he 
should  not  pull  the  pin.  The  engineer  directed  him  to  wait  till  they 
got  around  in  full  view  of  the  station.  When  the  train  came  in  view 
of  the  station,  and  it  was  discovered  that  the  passenger  train  was 
not  in  sight,  deceased,  a  third  time,  asked  if  he  should  not  pull  the 
pin,  and  the  engineer  said:  "  Well,  go  ahead.*'  The  night  was 
fair,  starlight,  with  no  moon,  and  not  extremely  cold.  Deceased 
proceeded  with  a  lantern,  for  the  purpose  of  uncoupling  the  train, 
while  the  same  was  in  motion,  and  two-thirds  of  a  mile  from  the 
station.  It  is  necessary  that  a  brakeman  uncoupling  a  train  in 
motion  should  put  one  foot  on  the  ladder  at  one  side  of  the  end  of 
the  car,  or  on  the  "dead  wood,"  a  stick  of  timber  three  or  four 
inches  wide,  fastened  to  the  end  of  the  car  over  the  bunter,  and, 
holding  on  with  one  hand,  reach  down  and  pull  the  pin  with  the 
other.  There  is  more  danger  in  uncoupling  a  train  in  motion  than 
when  still.  Deceased  succeeded  in  pulling  the  pin,  and  was  not 
afterwards  seen  upon  the  train,  but  a  short  time  thereafter  was 
found  lying  upon  the  track,  at  about  the  point  where  the  train  was 
uncoupled,  dead,  and  badly  mangled.  It  is  not  necessary  to  uncouple 
cars  in  motion,  but  there  are  no  rules  or  orders  of  the  company  to 
stop  a  train  before  uncoupling,  a  discretion  in  the  matter  being  left 
to  the  trainmen.  Upon  the  train  in  question  the  trainmen,  of  whom 
decedent  was  one,  had  established  a. custom  of  uncoupling  the  traia 
at  Atalissa  station,  while  in  motion.  This  was  almost  always  done. 
The  engineer  expected  Kroy  to  uncouple  here  every  night,  and, 
without  asking  the  conductor,  unless  he  was  forbidden  to  do  so. 
Uncoupling  in  such  manner  was  a  matter  of  convenience  to  all 
parties.  It  relieved  the  brakeman  from  the  necessity  of  getting 
down  from  the  train  and  passing  between  it  and  the  locomotive. 
The  engine  could  stop  easier  and  better  at  the  tank  without  than 
with  the  train  attached,  and,  if  the  train  stopped  for  the  purpose  of 
uncoupling,  sometimes  the  pin  would  become  fastened,  rendering 
it  necessary  to  move  the  train  back  and  forth  to  loosen  it.  The 
engineer  refused  to  permit  Kroy  to  uncouple  the  train  when  he  first 
desired  to  do  so,  in  consequence  of  not  being  near  enough  to  see 
whether  the  passenger  train  was  at  the  depot.  At  the  time  of  the 
accident  the  conductor  was  on  the  caboose  car.  The  brakeman  is 
under  the  charge  of  the  conductor.     The  engineer  has  no  authority 
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to  send  a  brakeman  to  pull  a  pin  when  in  motion  although,  if  he 
directed  him  to  do  so,  he  would  expect  him  to  obey,  and,  if  he 
refused  to  do  so,  would  report  him  to  the  conductor.  Under  the 
rules  of  the  company  the  genera!  direction  and  government  of  the 
train  is  vested  in  the  conductor,  but  the  engineer  is  held  alike 
accountable  for  any  violation  of  the  general  rules  of  the  company." 

In  discussing  the  points  of  law  the  court  said:  '"At  common  law, 
the  master  is  liable  to  his  servant  for  injuries  resulting  from  his 
neglect  to  use  ordinary  care  and  diligence  to  provide  sound  and  safe 
*  materials  and  accommodations,  and  to  employ  servants  of  sufficient 
care  and  skill  to  make  it  probable  that  they  will  not,  by  the  lack  of 
those  qualities,  cause  injury  to  each  other.  But  a  master  is  not 
liable  to  his  servant  for  the  negligence  of  a  fellow-servant,  while 
engaged  in  the  same  common  employment,  unless  he  has  been  neg- 
ligent in  his  selection  of  the  servant  in  fault,  or  in  retaining  him 
after  notice  of  the  incompetency.  Shearm.  %l  Redf .  on  Negligence, 
§§  ^^9  90,  92,  and  cases  cited.  This  rule  of  the  common  law  was 
modified  by  §  7,  chap.  169,  Laws  Ninth  General  Assembly,  which 
provides:  "  Every  railroad  company  shall  be  liable  for  all  damages 
sustained  by  any  person,  including  employees  of  the  company,  in 
consequence  of  any  neglect  of  the  agents  or  by  any  mismanagement 
of  the  engineers  or  other  employees  of  the  corporation  to  any  per- 
son sustaining  such  damage."  This  statute  received  judicial  con- 
struction  in  the  case  of  Hunt  v,  Chicago  &  N.  W.  R*y  Co.,  26  Iowa, 
363  (i),  in  which  it  was  held  that  the  statute  imposes  the  same 
liability  upon  a  railroad  company  for  injuries  to  a  servant,  resulting 
from  the  negligent  act  of  a  fellow-servant,  as  the  common  law  before 
imposed  upon  the  master  for  an  injury  to  a  servant,  the  result  of 
the  master's  negligent  act,  and  hence,  that  under  the  statute  the 
company  was  liable  to  a  servant  for  such  injuries  only  as  were  the 
result  of  a  failure  upon  the  part  of  a  fellow-servant  to  exercise 
reasonable  and  ordinary  care.  It  will  be  thus  seen  that  a  much 
lower  degree  of  responsibility  rests  upon  the  company  for  an  injury 
to  an  employee  than  for  a  like  injury  to  a  passenger. 

Another  important  modification  of  the  liability  of  a  master  for  an 
injury  to  an  employee,  which  is  sustained  by  an  almost  unbroken 

I.  In   Hunt  v.  Chicago  &   North-  tiff  in  the  Clinton   District  Court  for 

WESTERNR.R.Ca,  26  Iowa,  363  (Decern-  $12,000  w&s  reversal/ tor  erroneous  in- 

ber  Term,  1868),  brakeman  descending  struction  on   the  question  of  care  re- 

from  freight  car  while  train  was  switch-  quired  on  part  of  railroad  company  as 

ingand  in  motion,  struck  by  projecting  to  its  employees,  and  erroneous  charge 

cattle  chute,  thrown  from  car  and  one  on  damages, 
of  his  arms  crushed,  Judgment  for  plain- 
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current  of  authority  in  this  country  and  in  England,  is,  that  if  the 
servant  knows  that  a  fellow-servant  is  habitually  negligent,  or  that 
the  materials  with  which  he  works  are  defective,  and  continues  his 
work  without  objecting,  and  without  being  induced  by  his  master 
to  believe  that  a  change  will  be  made,  he  is  deemed  to  have  assumed 
the  risk  of  such  defects.  This  rule  finds  its  support  in  the  reason 
that  the  continuance  of  the  servant  in  the  employment  of  his  master 
is  purely  voluntary,  and  if  he  so  continues  without  objection,  with 
knowledge  of  defects  in  machinery  or  the  incompetency  of  his 
co-employees,  he  is  presumed  to  have  waived  the  right  to  insist 
upon  indemnity  for  injuries  resulting  from  such  incompetency  and 
defects.     Shearm.  &  Redf.  on  Neg.,  §  94,  and  cases  cited. 

It  is  scarcely  necessary  to  allude  to  the  elemental  doctrine  that 
one  cannot  recover  for  an  injury  which  is  the  proximate  result  of 
his  own  failure  to  exercise  ordinary  care.  An  application  of  these 
principles  to  the  facts  of  the  case  at  bar  will,  we  think,  render  it 
apparent  that  they  do  not  justify  the  verdict  and  judgment  rendered 
in  the  court  below.  The  deceased  had  been  employed  upon  this 
train  for  three  or  four  months,  during  which  time  the  almost 
unvarying  habit  had  been  to  detach  the  locomotive  from  the  train 
at  Atalissa  station,  while  in  motion.  And,  as  he  occupied  a  posi- 
tion upon  the  forward  cars,  this  duty  devolved  upon  him.  Yet  so 
far  was  he  from  protesting  against  this  course,  and  requesting  its 
abandonment  by  the  company,  that  he  voluntarily  assumed  the  per- 
formance of  this  act,  and,  by  his  active  co-operation,  contributed 
to  the  establishing  of  the  custom.  Not  only  so,  but  upon  the  par- 
ticular occasion  of  the  injury,  he  three  times  requested  to  be  per- 
mitted to  draw  the  pin,  and  assigned  as  a  reason  for  desiring  to  do 
so,  that  otherwise  they  would  be  late  getting  home."  ♦  ♦  * 
Citing  Mad  River  &  Lake  Erie  R.  R.  Co.  v.  Barber,  5  Ohio  St.  562; 
Greenleaf  v.  111.  Cent.  R.  R.  Co.,  29  Iowa,  14  [the  case  next 
reported  herein]. 

The  deceased  was  held  to  have  assumed  the  risk  by  remaining  in 
defendant's  employ  with  knowledge  of  the  custom  without  complaint 
or  protest,  and  recovery  could  not  be  had  for  injury  resulting 
therefrom.     Judgment  for  plaintiff  reversed. 
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GREENLEAF  V.  DUBUQUE  &  SIOUX  CITY 

RAILROAD  COMPANY. 

Supreme  Courts  lowa^  December^  i8ji, 

[Reported  in  33  Iowa,  52.] 

QUESTIONS  OF  LAW  AND  FACT.  -  The  case  of  Greenleaf  v.  111.  Cent.  R. 
Co.,  29  Iowa,  14,  holding  that  the  question  of  negligence,  when  the  facts- 
are  disputed,  becomes  a  mixed  question  of  law  and  fact,  which  must  be 
left  by  the  cout  to  the  jury,  followed, 

BRAKEMAN  KILLED  — ORDINARY  CARE  — CONTRIBUTORY  NEGLI- 
GENCE.  —  In  an  action  against  a  railroad  company  for  the  death  of  aa 
employee,  a  brakeman  in  the  company's  employ,  killed  while  in  the  per- 
formance of  his  duties,  it  was  held  that  if  the  employee  exercised  reason- 
able and  ordinary  care  at  the  time  of  the  injury,  he  was  not  guilty  of  con- 
tributory negligence. 

ASSUMPTION  OF  RISK  —  KNOWLEDGE  OF  DEFECTS.  — The  scivant 
does  not,  by  simply  remaining  in  the  employ  of  his  master,  with  knowledge 
of  the  defects  in  the  machinery  which  he  is  obliged  to  use,  assume  the  risks 
attendant  upon  the  use  of  such  machinery.  Such  results  follow,  only, 
when  he  remains  in  the  master's  service  without  objection  or  protest 
against  the  continuance  of  the  defects. 

Appeal  from  Dubuque  District  Court  where  judgment  was 
rendered  for  plaintiff  for  $5,000.  The  case  is  stated  in  the 
opinion.    Judgment  affirmed. 

Crane  &  Rood,  for  appellant. 

H.  B.  FouKE  and  O.  P.  Shiras,  for  appellee. 

Day^  Ch.  J.  —  i.  Upon  the  conclusion  of  the  evidence,  the 
defendant  filed  a  motion,  requesting  the  court  to  direct  the  jury 
to  find  a  verdict  for  the  defendant,  upon  the  ground  that  "  the 
evidence  will  not  authorize,  or  warrant,  the  jury  to  find  a  verdict 
for  the  plaintiff."  This  motion  was  overruled.  The  defendant 
excepted  and  assigns  the  ruling  as  error.  The  motion  was 
properly  overruled.  ^ 

The  evidence  tended  to  establish  the  following  facts :  Sidney 
S.  Macy  was  in  the  employ  of  the  defendant  as  brakeman.  On 
January  8,  1866,  at  Ackley  station,  he  was  standing  on  top  and 
near  the  center  of  a  box  car  on  defendant's  road,  with  his  back 
toward  the  water-spout,  watching  for  a  signal  from  the  conductor 
to  be  communicated  to  the  engineer,  and,  as  the  train  moved, 
he  was  knocked  from  the  top  of  the  cars,  by  his  head  coming  in 
contact  with  the  spout  of  the  water  tank.  He  fell  upon  the 
track,  with  his  feet  on  the  outside  and  his  head  and  shoulders  on 
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the  inside,  and,  while  in  this  position,  the  five  rear  cars  of  the 
train  passed  over  his  body,  killing  him  instantly.  Owing  to  the 
length  of  the  chain  attached  near  the  top  of  the  water-spout,  to 
bring  it  back  to  the  building  when  not  used,  the  spout  extended 
eighteen  inches  further  over  the  track  and  hung  a  foot  lov^er 
than  such  spouts  usually  do.  It  hung  so  low  that  a  man,  stand 
ing  on  top  of  the  box  cars,  was  obliged  to  stoop  down  to  avoid 
it.  The  plaintiff  knew  of  its  condition  before  the  accident 
occurred.  Under  this  testimony  the  question  of  defendant's 
liability  was  properly  submitted  to  the  jury.  See  Greenleaf  v. 
111.  Cent.  R.  R.  Co.,  29  Iowa,  14  (i). 

I.  In  Greenleaf  v.  Illinois  Cen-  run  to  the  west  end  of  the  north  switch 
TRAL  R.  R.  Co.  29  Iowa,  14,  it  appeared  and  backed  onto  it,  which  was  the  usual 
that  plaintiff  recovered  a  verdict  and  way  of  placing  trains  upon  the  side 
judgment  for  $8,000,  which,  however,  track;  though  there  is  testimony  tend- 
on appeal,  was  reversed  for  erroneous  ing  to  show  that '  the  making  of  flying 
instruction.  The  facts  in  the  case  are  switches  was  of  every  day  occurrence.* 
stated  in  the  opinion  by  Wright,  J.,  The  conductor  of  the  freight  train  left 
as  follows:  it  soon  after  it  stopped,  and  went  to  the 

"  The  accident  occurred  at  Waterloo,  depot.  There  is  testimony,  however. 
Black  Hawk  county,  in  October,  1868,  tending  to  show  that  he  was  aware  that 
between  four  and  five  o'clock  in  the  the  employees  were  making  this  switch 
morning.  The  train  left  Dubuque  the  —  that  he  was  near  the  train  at  the 
previous  evening  about  six  o'clock,  time  and  signaled  the  engineer  to  stop 
The  night  had  been  cold,  the  morning  as  soon  as  he  discovered  the  accident, 
was  damp  and  disagreeable,  and  it  had  He  knew  nothing,  however,  of  the 
snowed,  or  the  mist  had  froien.  It  agreement  between  the  engineer,  fire- 
was  a  freight  train  of  six  cars,  but  a  man  and  brakeroan  to  thus  dispose  of 
caboose  car,  which  is  usually  attached  the  train  nor  did  he  direct  the  move, 
to  such  a  train,  was  wanting.  Nor  ment  of  the  train, 
was  there  any  stove  in  either  car.  where  "A  flying  switch  is  made  by  unconp- 
the  employees  could  warm.  As  this  ling  the  cars  from  the  engine  while  in 
train  approached  the  depot,  it  was  motion,  and  throwing  the  cars  onto 
found  that  the  *  night  express  *  was  on  the  side  track,  by  turning  the  switch, 
the  main  track.  The  freight  was  there-  after  the  engine  has  passed  it,  upon 
fore  stopped  some  six  hundred  feet  the  main  track.  In  this  instance,  one 
east,  and  remained  some  thirty  or  fifty  brakeman  attended  to  the  switch,  while 
minutes  for  the  passenger  train  to  gel  decedent's  intention  was  to  draw  the 
out  of  the  way.  As  the  freight  was  pin  between  the  tender  and  the  cars, 
not  to  go  beyond  this  point,  the  engi-  In  doing  this,  he  was  thrown,  or  was 
neer  and  brakeman,  including  dece-  compelled  to  jump,  from  the  end  of 
dent,  concluded  to  make  what  is  known  the  car,  upon  which  it  is  believed  he 
as  a  '  flving  switch  *  and  thus  place  was  standing  or  to  which  he  was  hold- 
their  train  on  the  north  side  track,  ing;  the  six  cars  passed  over  his  body 
where  it  would  be  out  of  the  way  and  and  he  was  instantly  killed.  The  jury 
where  it  belonged.  But  for  the  *  night  could  reasonably  conclude  (as  they  find 
express,'  the  freight  would  have  been  in  their  special  verdict)  that  the  car 
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2.  Appellant  insists  that  the  court  erred  in  refusing  to  give  the 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth 
instructions  asked  by  defendant.  The  second  instruction  is  as 
follows:  "  If  you  find  from  the  evidence  that,  at  the  time  said 
Macy  was  injured,  he  was  riding  on  defendant's  cars,  from  near 
the  depot  toward  the  water  tank  where  said  injury  occurred; 
and  that  he  was  knocked  off  the  cars  by  the  spout  of  said  tank ; 

next  to  the  tender  was  wanting  in  the  515  (9  Am.  Neg.  Cas.  328n).  These 
usual,  if  not  all,  the  appliances  com>  cases  are  in  accord  with  the  authorities 
monly  used  by  other  railroad  com-  before  cited,  and  fully  sustain  the  con- 
pantes  for  the  safety  and  protection  of  elusion,  that  the  court  below  properly 
brakemen,  and  this,  because  it  was  overruled  defendant's  motion  and  re- 
lacking  in  a  platform,  a  brake  rod,  fused  said  instruction.  Shear.  &  Redf. 
ladder  or  handle-rod  on  the  end  of  the  on  Neg.,  §  i,  and  cases  cited  in  note  3; 
car,  and  other  appliances  spoken  of  by  Snow  v,  Housatonic  Co.,  8  A.llen,  441." 
Che  witnesses.  Plaintiff's  theory  is'  The  Donaldson  case  referred  to  in 
that  defendant  was  negligent  in  three  the  preceding  paragraph  is  as  follows: 
respects:  First,  in  not  furnishing  a  In  Donaldson  btal.,  Adm'rs  c  Mis- 
caboose  car,  whereby  deceased  was  sissippi  &  Missouri  R.  R.  Co.,  18  Iowa, 
necessarily  exposed  to  the  cold  and  280  (June  Term,  1865),  it  was  held  that 
storm,  and  became  so  benumbed  that  he  while  the  master  is  not  liable  for  all 
fell  and  lost  his  life.  Second,  in  not  the  torts  of  his  servants,  he  is  liable  for 
furnishing  a  car  with  the  necessary  those  which  are  done  in  his  service, 
and  usual  appliances  for  the  safety  of  In  this  case  the  plaintiff's  intestate  was 
those  whose  duty  it  was  to  assist,  as  a  sub-contractor  for  the  building  of 
decedent  did,  in  uncoupling  the  cars,  bridges  on  defendant's  road  and  was 
Third,  in  not  providing  by  rules  for  engaged  with  others  in  their  employ, 
Che  removal  of  the  passenger  train,  in  loading  bridge  limbers  on  defend- 
within  a  reasonable  time,  thus  permit-  ant's  cars  at  a  depot.  After  finishing 
ting  the  freight  to  be  set  upon  the  side  loading  they  started  to  go  across  sev- 
track  in  the  usual  way,  without  resort-  eral  tracks  at  the  depot  to  assist  another 
f  ng  to  the  flying  switch,  person  in  loading  a  wagon  on  a  car, 
"  Under  these  circumstances  and  and  deceased,  while  crossing,  was 
upon  these  facts  it  would  certainly  be  struck,  run  over  and  killed  by  a  freight 
going  a  great  way,  and  beyond  any  train  which  had  been  switched  on  one 
case  brought  to  our  attention,  to  say  of  the  tracks  and  was  being  pushed  at 
that  the  facts  were  ascertained  and  a  greater  speed  than  usual,  no  signal 
settled,  and  that  nothing  but  a  ques-  being  given.  Plaintiff  recovered  a  ver< 
tion  of  law  remained,  which  it  was  for  diet  and  judgment  for  $1,500  which  was 
the  court  to  decide.  And  this  remark  o^rm^^/ by  the  Supreme  Court.  It  was 
and  this  thought  applies  to  and  disposes  held  that  the  sub-con tractor  was  not  a 
of  defendant's  instruction  to  the  effect  co-servant  of  those  employed  by  de- 
that  plaintiff  had  not  introduced  suffi-  fendant  in  operating  and  managing  its 
cient  evidence  to  entitle  him  to  recover,  train.  The  Carlisle  Life  Tables  were 
and  that  the  verdict  should,  therefore,  admissible  on  the  question  of  dam- 
be  for  defendant.  And  see  Donaldson  ages  for  the  purpose  of  showing  life 
f.  M.  &  M.  R.  R.  Co.,  18  Iowa,  280:  expectancy. 
Sherman  v.  Western  Stage  Co.,  34  Iowa, 
Vol.  XIV— 39 
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and  that  he  could  have  avoided  a  collision  with  said  spout,  by 
stooping  or  moving  to  either  side  of  said  car,  and  still  perform 
his  duty ;  and  that  he  did  not  so  avoid  said  spout,  then  he  was 
negligent,  and  you  must  find  for  the  defendant.*'  This  instruc- 
tion was  rightly  refused.  It  requires  too  great  a  degree  of  care 
and  circumspection.  It  makes  no  allowance  for  the  ordinary 
imperfections  of  humanity.  It  requires  absolute  perfection  of 
attention  to  surroundings,  while  the  mind  is  concentrated  upon 
a  particular  duty.  So  high  a  degree  of  caution  the  law  does  not 
enjoin.  It  requires  only  the  exercise  of  reasonable  and  ordinary 
care.  And  this  consists  in  the  doing  of  nothing  which  a  man  of 
reasonable  caution  and  prudence  would  not  do,  and  in  the  omit- 
ting to  do  nothing  which  a  man  of  such  prudence  and  caution 
would  under  the  circumstances  do.  The  fourth,  fifth  and  sixth 
instructions  are  substantially  the' same  as  the  second,  and  were 
properly  refused.  The  third  instruction  is  as  follows:  **  If  you 
find  from  the  evidence  that  the  spout  of  said  water  tank,  men- 
tioned in  plaintiff's  petition,  was  in  an  unsafe  and  dangerous 
position ;  and  that  said  Macy  knew,  or  had  a  reasonable  oppor- 
tunity to  inform  himself,  that  said  spout  was  in  an  unsafe  or 
dangerous  position,  then  he  is  to  be  presumed,  by  remaining  in 
defendant's  employ,  to  have  accepted  the  risks  arising  therefrom, 
and  the  plaintiff  cannot  recover  in  this  action,  for  any  injury  to 
said  Macy,  on  account  of  said  spout  being  in  such  unsafe  or 
dangerous  position."  The  seventh,  eighth  and  ninth  instructions 
are,  substantially,  the  same.  These  instructions  were  rightly 
refused.  They  lack  an  essential  element.  The  servant  does 
not,  by  simply  remaining  in  the  employ  of  his  master,  with 
knowledge  of  defects  in  the  machinery  which  he  is  obliged  to 
use,  assume  the  risks  attendant  upon  the  use  of  such  machinery. 
Such  results  follow  only  when  he  remains  in  the  master's  service 
without  objection  or  protest  against  the  continuance  of  the 
defects.  See  Kroy  v.  Chicago,  R.  I.  &  P.  R.  Co.,  32  Iowa,  357, 
and  authorities  cited  (i). 

3.  It  is  claimed  by  appellant  that  the  court  erred  in  the  second, 
third  and  seventh  paragraphs  of  its  charge.  The  third  paragraph 
of  the  charge  of  the  court  is  as  follows:  **  It  is  claimed  by 
defendant  that  Macy  knew  the  dangerous  condition  of  the  spout, 
and  should  have  so  acted  as  to  avoid  striking  the  same,  and  that, 

I.  See  the  Kroy  case,  preceding  case  reported  herein. 
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failing  to  do  so,  he  was  guilty  of  contributory  negligence.  The 
question  of  negligence  is  for  the  jury  to  decide  under  all  the 
evidence  in  the  case,  even  if  it  appeared  that  Macy  knew  the 
dangerous  condition  of  the  spout.  While  it  is  a  circumstance  to 
be  taken  into  consideration  by  you,  it  is  not  necessarily  a  decisive 
one.  If  the  service  to  be  performed  by  Macy  was  of  a  character 
to  require  that  his  exclusive  attention  should  be  fixed  upon  it, 
and  that  he  should  act  with  rapidity  and  promptness,  it  could 
hardly  be  expected  that  he  should  always  bear  in  mind  the 
existence  of  the  defect,  or  be  prepared,  at  all  times,  to  avoid  it. 
Taking  all  the  facts  into  account,  it  is  for  you  to  determine 
whether  Macy  was  guilty  of  siKh  negligence  as  contributed 
directly  to  his  death.  If  you  find  that  he  was  not  guilty  of  such 
negligence,  and  that  the  accident  was  caused  by  the  neglect  of 
the  defendant,  then  your  verdict  should  be  for  plaintiff.'*  Sub- 
stantially the  same  principle  is  involved  in  the  second  paragraph. 
These  instructions  are  in  accord  with  our  views.  They  are  in 
substance  and  effect,  though  not  in  language,  the  opposite  of 
those  asked  by  defendant,  and  which,  we  have  held,  were  rightly 
refused.  They  present  a  wise  and  humane  view  of  the  law,  and, 
if  they  were  altogether  without  precedent,  their  justness  and 
reasonableness  would  commend  them  to  our  favorable  considera- 
tion. They  are,  however,  not  without  support  from  adjudged 
cases.     See  Snow  v.  Housatonic  R.  R.,  8  Allen  (Mass.),  441. 

4.  It  is  claimed  by  appellant  that  the  seventh  paragraph  of  the 
charge  of  the  court  is  incomplete  and  that  it  misled  the  jury. 
It  is  as  follows:  "  If  you  find  from  the  evidence  that  defendant 
was  guilty  of  negligence  contributory  to  the  accident,  you  will 
inquire  whether  the  deceased  was,  also,  guilty  of  negligence  or  a 
want  of  ordinary  care  under  the  circumstances.  In  considering 
thp  question  of  negligence  on  the  part  of  Macy,  you  will  have 
regard  to  all  the  circumstances  of  the  case,  whether  or  not  he 
knew  the  condition  of  the  spout  mentioned  by  the  witnesses, 
and,  if  so,  whether  he  could  have  avoided  the  spout  by  stooping, 
or  change  of  position,  and  if  he  knew  the  condition  of  the  spout, 
whether  Macy  was  guilty  of  negligence  in  continuing  to  perform 
the  duties  required  of  him."  It  is  objected  to  this  instruction 
that  the  court  told  the  jury  that  they  should  have  regard  to  and 
consider  the  facts  therein  referred  to,  but  nowhere  instructed 
them  what  effect  or  influence  these  facts,  if  found  to  exist,  should 
have  upon  their  verdict.     And  reference  is  made  to  Muldowney  v* 
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111.  Cent.  R.  Co.,  32  Iowa,  176  (i)  That  case  differs  from  this  in 
two  essential  respects:  i.  In  that  case  the  court  refused,  when 
specifically  requested  by  the  defendant,  to  instruct  the  jury,  that 
to  entitle  the  plaintiff  to  recover  she  must  prove  that  her  intestate 
was  not  guilty  of  negligence  which  contributed  to  the  injury.  No 
such  specific  request  appears  to  have  been  made  in  this  case.  2.  In 
this  case  the  court  instructed  the  jury  that  to  entitle  the  plaintiff 
to  recover,  the  jury  must  be  satisfied,  by  a  preponderance  of 
evidence,  that  Sidney  S.  Macy  was,  at  the  time  of  the  accident, 
exercising  ordinary  care  and  prudence  to  save  himself  from 
injury.  No  such  instruction  was  given  in  that  case.  An  instruc- 
tion the  same  in  effect,  and  almost  identical  in  language,  with 
the  one  refused  in  that  case,  was  given  in  this.  The  case,  there- 
fore, is  no  authority  for  the  position  assumed. 

We  have  thus  examined  all  the  errors  insisted  upon  in  appel- 
lant's argument,  and  find  nothing  in  the  record  demanding  a 
reversal  of  the  cause.     Judgment  aflfirmed. 


MULDOWNEY,  Adm'x  v.  ILLINOIS  CENTRAL 

RAILROAD  COMPANY. 

Supreme  Courts  I(nva^  December  Term^  i^4' 

[Reported  in  39  Iowa«  615.] 

BRAKEMAN  INJURED  COUPLING  CARS  WHILE  IN  MOTION  —  WARN- 
ING  — CONTRIBUTORY  NEGLIGENCE. —  Where  a  brakeman.  in  dis- 
regfard  of  warning^s  from  bystanders  chat  it  was  dangerous  to  attempt  to 
couple  cars  to  a  train  on  account  of  the  rapid  motion,  attempted  to  couple 
cars  while  in  motion  and  was  injured,  it  was  held  that  the  employee  was 
guilty  of  such  contributory  negligence  as  would  preclude  a  recovery  ia 
action  for  damages  brought  by  his  administratrix. 

KNOWLEDGE  OF  DEFECTS  —  ASSUMPTION  OF  RISK.  —  Where  an 
employee  knows,  or  has  the  means  of  acquiring  knowledge  by  the  exercise 
of  ordinary  care  and  diligence,  of  the  defects  or  imperfections  in  the 
machinery  or  cars  about  or  upon  which  he  is  employed,  and  continues  in 
his  employer's  service  without  objecting  to,  or  protesting  against,  the  use 
of  such  defective  or  imperfect  cars  or  machinery,  he  will  be  presumed  to 
have  assumed  all  the  risks  incident  thereto. 

PROXIMATE  CAUSE.  — Where  it  was  the  duty  of  an  employee  to  regulate 
the  speed  of  the  cars  he  was  attempting  to  couple,  but  he  failed  to  so  regu- 
late the  speed,  and  such  failure  was  wholly  or  in  part  the  proximate  cause 
of  the  railroad  accident  producing  the  injury,  he  was  guilty  of  negligence* 
and  recovery  could  not  be  had  for  the  injury. 

I.  The  MuLDOWNBY  case  is  the  next  case  reported  herein. 
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EXPERT  AND  OPINION  EVIDENCE.  —  A  medical  man's  opinion  is  com. 
petent  when  the  facts  upon  which  it  is  based  are  testified  to  by  himself,  or 
by  others,  but  his  opinion,  without  the  facts,  is  not  competent,  as  he  is  not 
authorized  to  find  or  assume  facts  —  they  are  to  be  found  by  the  jury. 

Appeal  from  Dubuque  Circuit  Court.    Judgment  reversed, 

"  This  action  was  originally  brought  by  Edward  Laughlin, 
May  8,  1869,  to  recover  for  injuries  resulting  to  him  September 
9,  1868,  while  engaged  in  coupling  cars  for  the  defendant.  The 
said  Edward  Laughlin  died  May  13,  1869,  and  the  suit  was 
revived  by  substituting  the  administratrix  as  plaintiff.  An 
amended  petition  was  filed,  wherein  the  plaintiff  claims  to 
recover  $25,000  because  of  the  injuries  to  and  death  of  the  said 
Laughlin,  which  are  alleged  to  have  resulted  from  the  defendant's 
negligence,  and  without  Laughlin's  negligence  or  fault.  The 
defendant  denies  negligence  on  its  part,  and  that  deceased  was 
negligent,  and  avers  that  the  death  resulted  from  Laughlin's 
imprudence  and  disregard  of  the  directions  of  his  physicians. 
Jury  trial.  Verdict  and  judgment  for  plaintiff  for  $7,665.  The 
defendant  appeals." 

Crane  &  Rood  and  Shiras,  Van  Durzee  &  Henderson, 
for  appellant. 

Adams  &  Robinson,  T.  S.  Wilson  and  W.  J.  Knight,  for 
appellee. 

Cole,  J.  —  A  brief  statement  of  the  facts  which  the  evidence 
tends  to,  and  does  very  satisfactorily  establish,  will  render  the 
points  ruled  more  clear  and  certain.  The  deceased  was  brake- 
man  and  baggagemaster  for  the  defendant  at  the  time  of  the 
accident,  and  had  been  for  a  year  or  two  preceding,  and  was 
both  faithful  and  skilful  in  his  employment.  At  about  six 
o'clock  on  the  morning  of  September  9,  1868,  a  mixed  train  on 
which  deceased  was  employed,  arrived  at  Ackley,  on  its  way 
east;  two  loaded  freight  cars  were  at  that  station,  and  were  to 
bs  attached  to  this  train;  in  the  discharge  of  his  duty,  the 
deceased  went  to  switch  the  two  freight  cars  from  the  side  track, 
and  couple  them  to  the  train;  the  baggage  or  express  car,  to 
which  the  freight  cars  were  to  be  coupled,  was  left  on  the  main 
track  together  with  two  passenger  cars  to  which  it  was  attached, 
while  the  engine,  tender,  etc.,  went  east  to  the  switch,  and 
thence  back  upon  the  side  track  for  the  freight  cars;  from  the 
switch  west,  to  where  the  baggage  and  passenger  cars  were  left 
standing,   the    grade  was  considerably  descending;  as  the  two 
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freight  cars  were  hauled,  by  the  engine,  up  to  the  switch,  placed 
upon  the  main  track  and  started  west  towards  the  train,  the 
deceased  undertook  alone  to  brake  them  down  and  couple  them 
to  the  train;  the  deceased  was  riding  them  down,  and  was  at  the 
brake  on  the  east  end  of  the  freight  cars ;  by  reason  of  the  impetus 
from  the  engine  and  the  descending  grade,  the  freight  cars  were 
moving  too  rapidly  to  couple  with  safety ;  the  deceased,  without 
checking  their  speed  by  the  brake,  or  so  setting  it  as  to  operate 
as  a  further  brake,  got  down  from  the  freight  cars  wliile  they 
were  moving  at  the  rate  of  four  or  five  miles  per  hour,  ran  or 
walked  rapidly  to  and  in  front  of  them  towards  the  train,  for  the 
purpose  of  coupling  them  to  the  baggage  car  or  train ;  while  he 
was  thus  walking  or  running  in  front,  and  was  about  to  couple 
them,  he  was  warned  by  two  or  more  persons  connected  with 
the  train,  not  to  attempt  to  couple  them  for  it  was  dangerous, 
the  cars  were  moving  so  fast;  the  deceased  disregarded  the 
warnings,  and  attempted  to  couple  the  cars,  but  they  came 
together  with  such  force  that,  the  brakes  of  the  train  being  set, 
the  bumper  of  the  baggage  car  was  higher  than  that  of  the 
freight  car,  so  that  only  about  two  and  a  half  inches  of  their 
faces  came  in  contact;  all  baggage,  express  and  passenger  cars 
are  made  higher  than  freight  cars ;  the  deceased  had  been  accus* 
tomed  to  use  the  same  baggage  car,  and  the  same  kind  of  freight 
cars ;  three  kinds  of  coupling  were  used  on  the  road  —  a  straight 
link  for  bumpers  of  equal  height,  a  crooked  or  S.  link  for  bum- 
pers of  slightly  unequal  height,  and  a  three-link  coupling  for 
bumpers  of  greater  inequality  of  height;  a  three-link  coupling 
was  put  in  the  baggage  car  (probably  by  the  deceased,  since  the 
other  employees  on  the  train  testify  that  they  did  not  do  it) 
before  starting  to  switch  the  cars  on  the  main  track  and  couple 
them;  directly  after  the  injury  Laughlin  was  taken  from  between 
the  cars,  and  medical  care  and  treatment  promptly  furnished ;  he 
gradually  improved  for  four  days,  and  then,  contrary  to  the 
advice  of  both  of  his  physicians,  he  went  on  a  train  to  Dunleith, 
and  became  a  little  worse;  after  a  few  days  he  went  to  Dubuque 
to  consult  a  physician,  who  prescribed  for  him,  and,  in  accord 
with  the  others,  directed  that  he  should  keep  very  quiet;  he 
improved  for  a  few  days,  and  then  returned  to  his  Dubuque 
physician  again,  who  told  him  that  it  was  as  necessary  as  ever 
for  him  to  keep  quiet;  this  injunction  he  did  not  obey,  and  on 
November  5,  1868,  when  his  Dubuque  physician  was  called  to 
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see  him,  he  found  him  in  bed,  with  his  wounds  worse,  and  he 
continued  to  grow  worse  and  suffered  intensely  from  that  time 
to  May  13,  1869,  when  he  died;  his  condition  became  very 
repulsive,  and  for  months  the  care  of  him  was  loathsome  and 
onerous;  he  was  a  little  over  twenty -two  years  of  age  when  he 
died. 

The  defendant  asked  the  court  to  give  to  the  jury  the  follow- 
ing instruction,  which  the  court  refused,  to-wit. :  **  If  you  find 
from  the  evidence  that  at  the  time  said  Laughlin  attempted  to 
make  the  coupling  he  was  warned  by  by-standers  that  such 
attempt  was  imperilling  his  safety,  and  that  such  warning  was 
sufficient  to  call  his  attention  to  the  danger  threatening  him,  and 
was  in  season  to  afford  him  an  opportunity  to  avoid  said  danger, 
and  that,  notwithstanding  such  warning,  he  attempted  to  make 
such  coupling  and  was  injured;  and  that  the  making  of  said 
coupling  was  unusually  dangerous  in  consequence  of  any  cause 
which  was  then  and  there  open  to  view,  and  could  with  ordinary 
care  have  been  seen  by  him,  then  he  was  guilty  of  contributory 
negligence,  and  your  verdict  should  be  for  the  defendant."- 

The  counsel  for  the  appellee  do  not  controvert  the  correctness 
of  this  instruction,  but  they  claim,  first,  that  there  was  no  evi- 
dence upon  which  to  base  it,  and  hence  it  was  not  error  to  refuse 
it.     If  their  claim  as  to  the  evidence  was  not  a  mistaken  one, 

^  their  conclusions  would    be    unquestionably   correct.     But   by 

reference  to  the  preceding  summary  of  the  evidence,  it  will  be 
seen  that  the  instruction  was  peculiarly  moulded  to  it,  and  would 

'  justify,  if  it  would  not  require,  the  finding  of  the  jury  of  every 

fact  which  it  recites.  But,  secondly,  they  claim  that  the  instruc- 
tion is  covered  by  the  third,  fourth  and  tenth  given  by  the  court. 
Neither  of  those  instructions,  however,  refers  to  the  fact  of  the 
warning  given  deceased  by  others,  nor  do  they  present  to  the 
mind  of  the  jury,  even  remotely,  the  precise  questions  of  fact 
presented  by  this  instruction.  We  need  not  copy  the  instruc- 
tions referred  to.  The  third  states  the  abstract  legal  proposition, 
that  to  entitle  plaintiff  to  recover,  he  must  prove  that  the  injury 
was  caused  by  the  defendant's  negligence,  and  that  negligence 
by  the  deceased  did  not  contribute  to  it.  The  fourth,  that  neg- 
ligence in  law  is  the  omission  to  do  something  which  a  reasonable, 
prudent  man  would  do,  or  the  doing  of  something  which  such  a 
nian  would  not  do.  The  tenth  tells  the  jury  that  the  deceased 
had  the  right  to  presume  that  the  defendant  was  not  using  cars 
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with  bumpers  mismatched,  unless  he  knew,  or  by  ordinary  care 
might  have  known,  otherwise.  Each  is  but  an  abstract  propo- 
sition of  law,  and  the  last,  in  the  way  it  is  stated  to  the  jury,  is 
of  doubtful  correctness.  They  do  not  cover  the  ground  of  the 
instruction  asked  and  refused.     Such  refusal  was,  therefore,  error. 

The  defendant  also  asked  the  court  to  give  to  the  jury  the 
following  instruction,  which  was  refused :  "4.  When  an  employee 
has  knowledge,  or  has  the  means  of  acquiring  knowledge  by  the 
exercise  of  ordinary  care  and  diligence,  of  the  defects  or  imper- 
fections in  the  machinery  or  cars  about  or  upon  which  he  is 
employed,  and  continues  in  his  employer's  service  without 
objecting  to,  or  protesting  against  the  use  of  such  defective  or 
imperfect  cars  or  machinery,  he  will  be  held  to  have  assumed  all 
the  risks  incident  to  the  use  of  the  cars  and  machinery  in  such 
defective  condition;  hence,  if  you  find  from  the  evidence  that 
said  Laughlin  knew,  or  by  the  exercise  of  ordinary  care  and 
prudence  would  have  known,  in  time  to  avoid  injury,  the  alleged 
defects  in  or  about  said  cars  and  the  bumpers  thereof,  and  of  the 
dangers  of  attempting  to  couple  them  at  the  rate  of  speed  they 
were  moving,  then  to  attempt  the  coupling  was  contributory 
negligence,  and  the  plaintiff  cannot  recover  in  this  action.'* 

The  tenth  instruction  given  had,  as  before  stated,  told  the  jury 
that  Laughlin  had  the  right  to  presume  that  the  company  was 
not  using  cars  with  bumpers  mismatched,  "  unless  he  had  actual 
knowledge  that  they  were  mismatched,  or  unless  he  would  have 
observed  such  fact  in  the  exercise  of  ordinary  care."  Now  this 
fourth  instruction  asked  and  refused  is  but  the  counterpart  of  the 
tenth,  so  given  by  the  court.  That  is  to  say,  if  Laughlin  did 
have  knowledge  of  the  mismatching  or  defect,  or  by  the  exercise 
of  ordinary  care  and  diligence  would  have  known  it,  then  the 
presumption  which  the  tenth  instruction  told  the  jury  the  law 
raised  would  be  overcome.  The  means  of  knowing  by  ordinary 
care  is  evidence  of  knowledge. 

Having  given  the  tenth,  it  was  but  fair  and  proper  to  give  the 
fourth  asked,  in  order  that  the  jury  might  have  the  law  upon 
both  hypotheses,  and  fully.  The  doctrine  of  the  fourth  instruc- 
tion was  recognized  by  this  court  in  Kroy  v.  Chicago,  R.  L  & 
P.  R'y  Co.,  32  Iowa,  357,  14  Am.  Neg.  Cas.  603,  ante;  and  it 
was  there  said  that  it  "  is  sustained  by  an  almost  unbroken  cur- 
rent of  authority  in  this  country  and  in  England."  See  the 
following  cited  cases:     Priestley   z/.    Fowler,    3   M.    &  W.   i; 
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Seymour  v.  Maddox,  s  Eng.  L.  &  Eq.  260;  Dynen  v.  Leach,  40 
Eng.  L.  &  Eq.  491 ;  Griffiths  v.  Gidlow,  3  H.  Sc  N.  648;  Potts  z/. 
Plunkett,  7  Am.  L.  Reg.  O.  S.  562  (2  B.  Ireland);  Wilkinson  v. 
Fairrie,  i  H.  &  C.  633  (i);  Wright  v.  N.  Y.  Cent.  R.  Co.,  2S 
N.  Y.  566  {fibi  too  broadly  stated);  McMillan  v.  S.  &  W.  R.  Co., 
20  Barb.  453;  Hayden  v.  Smithville  Mfg.  Co.,  29  Conn.  548,  13. 
Am.  Neg.  Cas.  669;  Buzzell  v.  Mfg.  Co.,  48  Me.   121 ;  Moss  «'• 

I.  In  Priestley  r.  Fowler,  3  M.  &  W.  In  Seymour  v,  Maddox,  5  Eng.  L.  & 

I,  it  was  held  that  a  master  is  not  lia-  Eq.  260,  265,  the  defendant,  proprietor 

ble  to  an  action  at  the  suit  of  his  ser-  of  a  theatre,  was  sued  by  an  actor  for 

vant,  for  an  injury  sustained  by  the  an  injury  suffered  through  an  insuffl. 

latter,  caused  by  the  breaking  down  of  cient  lighting  of  the  stage,  and  an  un- 

a  carriage  in  which  the  servant  was  guardedopeningin  the  floor,  into  which 

riding  on  his  master's  business,through  he  fell  and  was  injured.     He  did  not 

a  defect  in  the  carriage  of  which  the  recover  in  the  suit,  the  court  holding 

master  was  not  aware.     The  declara-  that  as  he  was  not  obliged  to  enter  or 

tion  in  the  case  stated  that  the  plaintiff  remain  in  the  defendant's  service  if  he 

was  a  servant  of  the  defendant  in  his  was  not  satisfied  with  the  existing  con» 

trade  as  a  butcher;  that  the  defendant  dition  of  things,  he  voluntarily  exposed 

desired  and  directed  the  plaintiff  to  go  himself  to  the  danger,  of  which  he  had 

with  and  take  goods  of  the  defendant  the  same  knowledge  as  the  defendant 

in  a  van  of  the  defendant  then  used  by  himself. 

him,  and  conducted  by  another  of  his  In  Griffiths  v,  Gidlow,  3  H.  &  N.  648, 
servants,  in  carrying  goods  for  him  employee  injured  by  fall  of  tub  of  water 
upon  a  certain  journey;  that  the  plain-  caused  by  alleged  defective  appliance, 
tiff  in  pursuance  of  such  desire  and  the  ruling  that  a  servant  cannot  recover 
direction,  accordingly  commenced  and  for  injuries  if  he  has  the  same  means- 
was  proceeding  and  being  carried  and  of  knowledge  of  danger  or  defects  as 
conveyed  by  the  van,  with  the  goods;  the  master  has,  was  applied, 
and  it  became  the  defendant's  duty  to  And  in  Dynen  v.  Leach,  40  Eng.  L» 
use  proper  care  that  the  van  should  be  &  Eq.  491,  substantially  the  same  doc- 
in  a  proper  state  of  repair,  and  should  trine  is  held,  where  the  employee  was- 
not  be  overloaded,  and  that  the  plaintiff  hurt  by  the  falling  of  a  weight, 
should  be  safely  and  securely  carried  In  Wilkinson  v,  Fairrib,  i  H.  &  C. 
thereby;  nevertheless,  that  the  defend-  633,  a  carman  was  sent  by  his  employer 
ant  did  not  use  proper  care  that  the  van  to  the  defendants'  premises  to  fetch 
should  not  be  overloaded,  or  that  the  some  goods.    After  waiting  some  time, 
plaintiff  should  be  safely  and  securely  he  was  directed  by  a  servant  of  the 
carried;  in  consequence  of  the  neglect  defendants  to  go  along  a  passage  to  a 
of  which  duties  the  van  gave  way  and  counting  house  where  he  would  find 
broke    down,   and    the    plaintiff    was  the  warehouseman.     The  passage  was 
thrown  on  the  ground  and  his  thigh  dark,  and  in  going  along  it  he  fell  down* 
fractured.     Held,  first,  that  it  was  suf-  a  staircase,  and  was  seriously  injured, 
ficiently  to  be  collected  from  the  deda-  Held,  that  the  defendants  were  not  re- 
ration  that  the  defendant  directed  the  sponsible,  inasmuch  as  there  was  no- 
plaintiff  to  go  in  the  van;  but,  secondly,  obligation  on  them  to  light  the  passage 
that,  even  in  that  case,  the  action  was  or  fence  the  staircase, 
not  maintainable. 
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Johnson,  22  111.  642,  14  Am.  Neg.  Cas.  407,  ante;  Frazier  v. 
Penn.  Co.,  38  Pa.  St.  104;  Loonam  v.  Brockway,  3  Robt.  74; 
Fifield  V.  Northern  R.  Co.,  42  N.  H.  240;  Coombs  v.  Cordage, 
102  Mass.  585 ;  Hugh  v.  R.  R.  Co.,  6  La.  Ann.  495 ;  McGlynn  v. 
Brodie,  31  Cal.  376,  13  Am.  Neg.  Cas.  425;  see  also  Shearm.  & 
Redf.  on  Negl.  94;  Pierce  on  R'ys,  297,  and  2  Hill  Torts,  467. 
See  also  Greenleaf  v.  111.  Cent.  R*y  Co.,  29  Iowa,  14  (14  Am. 
Neg.  Cas.  608,  ante). 

When  this  case  was  last  before  us  (see  36  Iowa,  462)  an  instruc- 
tion apparently  similar  to  this,  but  which  was,  nevertheless, 
materially  different  in  that  it  wholly  omitted  the  important  ele- 
ment of  ordinary  care,  was  held  to  have  been  properly  refused. 
The  addition  of  that  element  and  the  giving  of  the  tenth  instruc- 
tion by  the  court,  required  the  giving  of  this  instruction,  and 
rendered  its  refusal  error  (i). 

The  peculiar  pertinency  of  this  doctrine  to  this  case  is  seen, 
when  it  is  remembered  that  the  evidence,  without  conflict,  shows 

I.  The  MuLDowNEY  case   has  been  instruct,  il  is  error  to  refuse  one  calcu- 

twice  before  the  Supreme  Court  (previ-  lated  to  cure  the  omission." 

ous  to  the  decision  in  the  case  at  bar)  In  Muldowney,  Adm*x,  v,  Illinois 

on  appeals  by  defendant  from  verdicts  Central  R.  R.  Co.,  36  Iowa,  462  (June 

and  judgment  for   plaintiff.     On   the  Term,  1873),  the  syllabus  to  the  official 

first  trial  the  judgment  was  reversed  in  report  states  the  ruling  as  follows: 

32   Iowa  176,  and  the    judgment   for  "  The  reasonable  belief  of  a  party 

$io,oooon  the  second  trial  was  reversed  that  he  will  not  sustain  an  injury  in 

in  36  Iowa,  462.  doing  such  acts  which,  but  for  such 

The  rulings  in  Muldowney.  Adm'x,  belief,  would  be  negligent,  does  not 

T,  Illinois  Central  R.  R.  Co.   (Jiine  exonerate   him    from    the   charge  of 

Term,  1871),  32  Iowa,  176,  are  stated  in  negligence. 

the  syllabus  10  the  official  report  as  "In  an  action  for  personal  injuries 

follows:  —  where,  after  commencing  an  action 

**  While  the  trial  court  may  properly  to  recover  for  injuries  sustained,  the 

refuse  to  allow  a  cause  to  go  to  the  plaintiff  dies,  and  his  administrator  is 

jury,  or  may  direct  a  jury  as  to  the  substituted,  he  may,  as  such,  recover 

verdict,  where  there  is  no  evidence,  or  the  amount  due  his  decedent  at  the 

where  the  essential  elements  of  a  cause  time  suit  was  brought,  including  com- 

of  action  or  defense  are  wanting,  such  pensation    for    his    bodily    pain    and 

cause  is  not  proper  where  there  is  evi-  suffering. 

dence  tending  in  any  degree  to  esUb-  "  In  such  action  the  plaintiff  may  re- 

lish  the  same.  cover  for  every  thing  which    was    a 

•*  Each  party  has  the  right  to  have  proper  charge  against  him,  and  which 

the  jury  instructed  upon  the  law  of  the  he  was  obliged  lo  pay  in  consequence 

case,  clearly  and  pointedly,  so  as  to  of  the  injury,  including  nursing  and 

leave  no  reasonable  ground  for  misap-  use  of  the  house  which  afforded  him 

prehension  or  mistake;  and,  if  the  in-  shelter, 

structions  of  the  court  fail    thus    to  **  It  is  the  duty  of  a  railroad  company 
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that  all  baggage  express,  or  passenger  cars  a-c  made  higher  than 
freight  cars,  and  that  deceased  had  been  for  a  year  or  two  on  the 
road,  and  used  the  same  car  often,  and  was  skilful. 

The  defendant  also  asked  the  court  to  instruct  the  jury  as 
follows,  which  was  refused,  viz. :  "If  you  find  from  the  evidence 
that  said  cars  moved  down  to  the  express  car  where  the  coupling 
was  to  be  made,  at  an  unusual  and  improper  rate  of  speed,  that 
said  Laughlin  had  the  power  or  means  (by  the  use  of  ordinary' 
care)  of  regulating  or  giving  to  them  the  usual  and  proper  rate 
of  speed,  and  that  his  failure  or  neglect  so  to  regulate  their  speed 
was  in  whole  or  in  part,  the  proximate  cause  of  the  accident 
complained  of,  then  the  plaintiff  cannot  recover  in  this  action ; 
and  the  burden  of  showing  that  said  cars  moved  down  at  the 
usual  and  proper  speed  is  upon  the  plaintiff."  The  words,  **  by 
the  use  of  ordinary  care,*'  included  in  the  parenthesis  above, 
were  not  in  the  instruction  as  asked,  and  for  this  reason,  it  is 
possible  that  its  refusal  was  not  error;  but  as  above  it  might 
be  given. 

The  seventh  instruction,  asked  and  refused,  should  have  been 
given.  It  is  as  follows:  "  7.  If  you  find  from  the  evidence  that 
said  Laughlin  was  upon  the  moving  cars  which  he  attempted  to 
couple  after  they  were  detached  from  the  locomotive,  and  that 
said  cars  were  provided  with  a  sufficient  brake,  then  it  was  his 
duty  to  so  regulate  their  speed  that  the  coupling  he  attempted 
to  makd  could  be  made  with  ordinary  safety ;  and  if  he  failed  to 

to  exercise  reasonable   and  ordinary        "  Brakemen,  baggage-masters,  and 

care  to  provide  safe  and  suitable  ma-  conductors  are  not  competent  to  give 

chinery,  and  it  will  not  be  discharged  their  opinion  as  experts  respecting  the 

from  liability  for  defects  which  reason-  coupling  of  cars,  and  as  to  the  danger 

able  and  ordinary  diligence  would  have  a  brakeman  would  incur  by  attempting 

discovered,  though  it  in  fact  was  igno-  to  make  a  coupling  under  certain  cir- 

rant  of  such  defects.  cumstances. 

"  An  employee  is  not  under  like  obli-        '*  When  the  subject  so  far  partakes 

gation  to  resort    to  means  for  a  dis-  of  the  nature  of  a  science  or  trade  as 

covery  of  defects.     He  has  a  right  to  to  require  a  previous  course  of  study 

presume  that  his  employer  has  done  or  habit  in  order  to  the  attainment  of  a 

his  duty  and  complied  with  the  law;  knowledge  of  it,  opinions  of  experts 

hence  it  is  only  when  he  has  knowledge  are  admissible. 

of  defects  in  machinery  which  he  con-        *'  On  the  other  hand,  if  the  relation 

tinues  to  use  without  objection  that  he  of  facts  and  their  probable  result  can 

is  presumed  to  have  waived  the  defect,  be  determined  without  especial  skill  or 

It  is  his  knowledge  and  not  his  means  of  study,  the  facts  themselves   must   be 

knowledge    that    affects    his    right    to  given,  and  the  jury  left  to  draw  con. 

recover.  elusions  or  inferences." 
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so  regulate  their  speed,  and  such  failure  was  the  proximate  cause^ 
in  whole  or  in  part,  of  the  accident  that  produced  the  injury- 
complained  of,  then  your  verdict  must  be  for  the  defendant." 

There  were  several  medical  witnesses  who  testified  as  to  the 
character  and  extent  of  the  injuries,  the  treatment  and  care  or 
want  of  it  by  Laughlin  himself.  The  plaintiff  read,  in  closing 
the  testimony,  the  deposition  of  a  medical  witness  taken  in  behalf 
of  plaintiff.  One  interrogatory,  duly  excepted  to  by  defendant, 
was  as  follows:  "  y.  Do  you  think  that  with  different,  or  in  the 
exercise  of  greater,  care  he  would  probably  have  recovered  t 
Ans.  The  treatment  and  care  of  Laughlin  was,  in  my  opinion, 
prudent.  I  believe  a  change  in  either  would  not  have  produced 
any  different  result.'*  This  question  and  answer  put  the  witness 
in  the  place  of  the  jury,  to  determine  the  ultimate  fact,  and  it 
was,  therefore,  error  to  admit  them.  The  witness  might  properly- 
state  what  facts  he  knew  respecting  the  treatment  and  care,  and 
then  give  his  medical  opinion  upon  such  facts;  or  he  might  be 
asked  his  opinion  upon  an  assumed  state  of  facts  which  the  testi- 
mony of  the  other  witnesses  tended  to  establish.  But  such  a 
question  as  asked  was  improper,  because  the  witness  might  base 
his  opinion  upon  the  facts  which  he  assumed,  but  which  the  jury 
might  not  find,  or  which  had  no  existence  in  the  case.  A  medical 
man's  opinion  is  very  competent  when  the  facts  upon  which  it  is 
based  are  testified  to  by  himself,  or  by  others;  but  his  opinion, 
without  the  facts,  is  not  competent,  because  he  is  not  authorized 
to  find  or  assume  the  facts  at  his  pleasure  —  they  are  to  be  found 
by  the  jury,  and  if  they  do  not  exist  as  he  assumes  them,  his 
opinion  may  go  for  naught.  The  same  objection  applies  ta 
interrrogatories  6,  8,  lo  and  13.    Each  should  have  been  excluded. 

It  is  claimed  that  the  verdict  is  not  sustained  by  the  evidence^ 
and  we  are  asked  to  pass  upon  this  point.  Since  the  judgment 
must  be  reversed  for  other  reasons,  it  might  be  as  well  to  leave 
this  point  untouched.  But  it  may  be  of  importance  to  both 
parties  upon  another  trial,  that  we  intimate  the  light  in  which 
the  case  now  appears  to  us.  The  fidelity  and  boldness  of  the 
deceased  cannot  fail  to  excite  the  admiration  and  sympathy  of 
judges  as  well  as  jury.  But  his  very  boldness  which  attracts 
applause,  and  would  surely  have  won  for  him  great  success  in 
life,  had  he  been  spared,  may,  in  the  law,  constitute  barriers  to 
his  recovery,  since  boldness  is  the  opposite,  almost,  of  care,  upon 
which  the  law  proceeds. 
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Two  alleged  negligent  acts  caused  the  injury.  One,  the  mis- 
matching of  the  bumpers ;  the  other,  the  too  great  speed  of  the 
cars  to  be  coupled.  The  first  is  chargeable  to  the  defendants, 
and  the  last  to  the  plaintiff's  intestate.  The  testimony,  without 
conflict,  shows  that  all  baggage,  express  and  passenger  cars  are 
invariably  made  higher  than  freight  cars,  and  this  for  a  controlling 
reason  —  the  comfort  of  passengers.  When  freight  cars  are 
loaded  the  discrepancy  in  height  is  increased  by  the  settling  of 
the  springs.  How  this  mismatching  of  bumpers,  which  comes 
from  invariable  construction  and  natural  causes  can  be  called 
negligence,  is,  at  least,  a  little  inexplicable.  While,  if  the  speed 
of  the  cars  on  coming  together  was  too  great,  and  could  have 
been  controlled  by  using  ordinary  care,  negligence  is  its  proper 
name. 

Judgment  reversed. 

WAY  V.  ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

Supreme  Courts  lowa^  June  Term^  ^^S' 

[Reported  in  40  Iowa,  341.] 

KNOWLEDGE  OF  DEFECT  BY  EMPLOYEE  —  PRESUMPTION.  —  An 
employee  must  make  a  reasonable  use  of  his  senses  and  if  a  defect  is 
apparent  and  patent,  and  could  have  been  discovered  by  the  exercise  of 
reasonable  and  ordinary  care,  in  view  of  the  position  which  the  employee 
occupies,  the  law  conclusively  presumes  that  he  possesses  the  knowledge 
which  reasonable  attention  would  furnish. 

KNOWLEDGE  OF  DEFECT  BY  BRAKEMAN —  CONTINUANCE  IN  SER- 
VICE—ASSUMPTION  OF  RISK.-  Where  a  brakeman,  with  knowledge 
of  defects  in  the  machinery  and  appliances  with  which  he  is  working,  con- 
tinues  in  the  employment  without  objection,  and  without  being  induced  to 
believe  that  a  change  will  be  made  in  the  same,  he  assumes  Che  risks,  and 
cannot  recover  for  injuries  sustained  in  the  use  thereof. 

BRAKEMAN  INJURED  COUPLING  CARS  — NEGLIGENCE  -  BURDEN 
OF  PROOF.  —  In  an  action  to  recover  damages  for  injuries  sustained  by 
a  brakeman  while  coupling  cars,  the  burden  is  upon  the  plaintiff  to  prove 
that  the  injury  was  caused  by  the  negligence  of  the  defendant,  and  that  he 
(plaintiff)  was  exercising  ordinary  care  at  the  time  of  the  injury. 

ORDINARY  CARE  —  INSTRUCTION.  —  On  the  question  whether  the  injured 
parly  was  exercising  ordinary  care  at  the  time  of  the  injury,  it  is  proper  to 
charge  the  jury  that  fhey  may  consider  the  hazardous  nature  of  the  work, 
and  give  due  weight  to  the  instincts  and  presumptions  which  naturally 
lead  men  to  avoid  injury,  and  preserve  their  own  lives. 
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EXPERT  EVIDENCE.  —Where  the  subject  of  inquiry  is  such  that  noskilled 
persons  would  be  capable  of  forming  a  correct  judgment  respecting  it,  the- 
opinions  of  experts  upon  such  matters  are  incompetent. 

Appeal  from  Dubuque  District  Court.    Judgment  reversed. 

"  The  plaintiff,  as  administrator  of  the  estate  of  W.  H.  Palmer^ 
alleges  that  said  Palmer,  on  the  26th  day  of  June,  1871,  whilst 
in  the  employment  of  defendant,  and  without  any  negligence  on 
his  part,  was,  by  the  negligence  of  defendant,  caught  between  a 
car  and  the  engine,  and  so  injured  that  he  died  within  a  few 
hours,  on  account  of  which  plaintiff  claims  $20,000.  The 
defendant  denies  all  the  allegations  of  the  petition,  and  alleges 
that  the  injury  to  said  Palmer  was  caused  by  his  own  negligence. 
There  was  a  jury  trial,  and  a  verdict  and  judgment  for  plaintiff 
for  $6,000.     The  defendant  appeals." 

Crane  &  Rood  and  H.  B.  Fouke,  for  appellant. 

D.  E.  Lyow  and  Shiras,  Van  Duzee  &  Henderson,  for 
appellee. 

Day,  J.  —  At  the  time  of  the  injury  Palmer  had  been  employed 
in  the  yard  of  the  defendant,  in  the  city  of  Dubuque,  about 
three  weeks,  coupling  cars  and  assisting  to  make  up  trains.  He 
received  the  injury  of  which  he  died,  in  an  attempt  to  couple  a 
National  Line  car  to  the  tender  of  engine  number  154.  The 
evidence  tended  to  show  that  this  engine  had  been  in  the  yard 
of  the  defendant  about  ten  years,  and  that  National  Line  cars 
came  into  the  yard  daily,  that  they  and  the  tender  of  the  engine 
number  154  were  constructed  with  deadwoods,  which  came  very 
close  together  when  the  draw-bar  failed  to  enter  the  draw-head, 
and  that,  in  consequence,  the  coupling  of  a  National  Line  car 
to  the  tender  in  question  was  very  dangerous,  and  could  be 
accomplished  in  safety  only  by  standing  outside  of  the  dead- 
woods,  a  distance  of  two  or  three  feet  from  the  center  of  the 
draw-head. 

Defendant  asked  the  court  to  instruct  as  follows : 

**  7.  Where  an  employee  has  knowledge  of  the  defects  or 
imperfections  in  the  cars  or  machinery,  upon  or  about  which  he 
is  employed,  or  might  by  the  exercise  of  due  care  to  avoid  injury 
to  himself  have  such  knowledge,  and  does  not  object  thereto, 
but  continues  in  his  master's  service,  then  he  cannot  sustain  an 
action  for  an  injury  caused  by  such  defects  or  imperfections,  but 
he  will  be  held  to  have  assumed  all  the  risks  incident  to  the  use 
of  such  defective  cars  or  machinery."     The  court  refused  this 
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instruction,  and  defendant  excepted.  In  Muldowney  v.  III.  Cent. 
R.  R.  Co.,  36  Iowa,  462,  we  held  that  it  was  not  error  to  refuse  ta 
instruct  the  jury  that  "  when  the  employee  has  the  same  knowl- 
edge or  means  of  knowledge,  of  the  defects  or  imperfections  in 
the  machinery  or  cars,  about  or  upon  which  he  is  employed,  as 
his  employer  has,  and  does  not  object  thereto,  he  cannot  sustain 
an  action  for  an  injury  caused  by  such  defects  or  imperfections 
but  will  be  held  to  have  incurred  all  the  risks  of  the  employment 
incident  to  the  use  of  such  defective  cars  or  machinery."  When 
the  same  case  was  again  before  us  (39  Iowa,  615),  we  held  that 
it  was  error  to  refuse  to  give  an  instruction  the  same  in  all 
materia]  respects  as  the  seventh  instruction  above  set  out,  and 
differing  from  it  only  in  the  arrangement  of  the  words.  The 
difference  in  the  principles  announced  in  the  two  decisions  is 
quite  apparent.  A  brakeman,  although  he  may  have  the  means 
and  opportunity  of  doing  so,  is  not  required  to  go  around  and 
under  the  trucks  with  lantern  and  hammer,  for  the  purpose  of 
ascertaining  whether  there  be  any  flaw  or  crack  in  a  wheel  or 
axle.  The  company  employs  parties  to  perform  this  duty,  and 
the  brakeman  has  the  right  to  suppose  that  they  will  perform  it 
properly,  and  he  is  justified  in  leaving  the  performance  of  it  to 
them.  At  the  same  time  he  must  make  a  reasonable  use  of  his 
senses,  and  if  a  defect  is  apparent  and  patent,  and  would  have 
been  discovered  by  the  exercise  of  reasonable  and  ordinary  care, 
in  view  of  the  position  which  the  brakeman  occupies,  the  law 
conclusively  presumes  that  he  possesses  the  knowledge  which 
reasonable  attention  would  furnish.  Any  other  rule  would  be 
opposed  to,  rather  than  promotive  of,  the  interests  of  humanity, 
as  it  would  encourage  the  grossest  inattention,  and  would  reward 
it  the  highest  when  it  produced  the  profoundest  ignorance.  See 
Muldowney  v.  111.  Cent.  R.  R.  Co.,  39  Iowa,  615,  and  cases  cited ; 
also  Greenleaf  v.  111.  Cent.  R.  R.  Co.,  29  Iowa,  14  (i). 

2.  The  defendant  also  asked  the  court  to  instruct  as  follows : 
''  14.  If  a  brakeman  on  a  railroad  knows  that  the  materials  with 
which  he  works  are  defective,  and  continues  his  work  without 
objecting,  and  without  being  induced  by  his  master  to  believe 
that  a  change  will  be  made,  he  is  deemed  to  have  assumed  the 
risk  of  such  defects;  for  the  continuance  of  the  brakeman  in  the 
employment  is  purely  voluntary,  and  if  he  so  continues  without 

I.  See  the  Muldowney  and  Greenleaf  cases,  the  two  preceding  cases  reported 
herein. 
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objection,  with  knowledge  of  defects  in  machinery,  he  is  pre- 
sumed to  have  waived  the  right  to  insist  upon  indemnity  for 
injuries  resulting  from  such  defects." 

"  t6.  The  law  presumes  the  compensation  paid  a  person 
employed  as  a  brakeman  on  a  railroad  is,  in  part,  a  consideration 
for  the  risks,  hazards  and  dangers  ordinarily  incident  to  that 


service." 


"  19.  To  entitle  the  plaintiff  to  recover  in  this  action,  the  plain- 
tiff must  prove  to  the  satisfaction  of  the  jury,  or  else  it  must  other- 
wise appear  in  the  evidence  to  the  satisfaction  of  the  jury,  that 
the  deceased  was  injured  by  the  negligence  of  the  defendant, 
whilst  the  deceased  was  observing  ordinary  care  on  his  part  to 
avoid  injury,  or  did  not  by  his  own  negligence  contribute  to  the 
injury."  These  instructions  should  have  been  given.  The 
principles  which  they  involve  have  been  recognized  by  this  court, 
and  are  abundantly  sustained  by  authority.  See  Kroy  v.  Chicago, 
R.  I.  &  P.  R'y  Co.,  32  Iowa,  357,  and  cases  cited  (i);  Muldow- 
ney  v.  111.  Cent.  R.  R.  Co.,  39  Iowa,  615,  and  authorities  cited ; 
-Greenleaf  v.  111.  Cent.  R.  R.  Co.,  29  Iowa,  14,  and  cases  cited. 
It  may  be  that  a  full  and  critical  examination  of  the  instructions 
given  would  discover  that  the  principles  of  these  instructions 
ivere  sufficiently  embodied  in  the  charge  of  the  court,  and  that, 
for  the  refusal  to  give  these  we  would  not  feel  inclined  to  reverse, 
if  no  other  error  existed. 

3.  The  court,  in  substance,  instructed  that  plaintiff  is  not 
required  to  produce  direct  and  positive  testimony,  showing  just 
what  the  deceased  was  doing  at  the  instant  that  he  received  the 
injury  causing  his  death;  that  the  law  requires  only  the  highest 
proof  of  which  the  particular  case  is  susceptible;  and  that  the 
jury  might  take  into  consideration,  in  weighing  the  evidence,  the 
hazardous  nature  of  the  work  in  which  brakemen  are  employed, 
and  give  due  weight  to  the  instincts  and  presumptions  which 
naturally  lead  men  to  avoid  injury,  and  preserve  their  own  lives. 

It  is  objected  that  this  shifts  upon  defendant  the  burden  of 
proving  the  contributory  negligence  of  the  deceased.  We  do  not 
think  the  instruction  vulnerable  to  this  objection.  The  instincts 
prompting  to  the  preservation  of  life  are  thrown  into  the  scale  as 
evidence,  like  the  presumptions  of  sanity  and  innocence.  But 
ivhen  the  whole  evidence  is  considered,  these  instincts  included, 

I.  The  Kroy  case  is  reported  on  page  603,  ante. 
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the  plaintiff  cannot   recover  unless  the  preponderance  of  the 
evidence  is  in  his  favor. 

That  a  party  can  recover  with  less  than  a  preponderance  of 
testimony,  and  at  the  same  time  have  the  burden  of  proof, 
involves  an  evident  contradiction.  The  principle  of  this  instruc- 
tion is  recognized  in  Greenleaf  v.  111.  Cent.  R.  R.  Co.,  29  Iowa, 
14.  See  also  Allen  v.  Willand,  57  Pa.  St.  347;  C.  &  P.  R.  R. 
Co.  V.  Rowen,  66  Pa.  St.  399;  Northern  Central  R.  R.  v.  Geis, 

31  Md.  367. 

4.  The  plaintiff  introduced  as  a  witness  A.  A.  Walcott  who, 
amongst  other  things,  testified  as  follows : 

**  Q.  State  whether  the  National  Line  cars  equipped  as  that 
car  is,  with  a  tender  equipped  as  that  tender  is,  is  that  as  safely 
coupled  as  ordinary  tenders  ?    A.  No,  sir;  it  is  not. 

* '  Q.  State  whether  those  tenders,  equipped  as  that  is,  can  be 
safely  used  in  making  couplings  with  a  car  equipped  as  that 
National  Line  car  is  ?  A.  I  always  considered  those  National 
Line  cars  very  unsafe.  A  man  has  got  to  look  out  very  sharp 
so  as  not  to  get  caught.     Think  they  are  not  safe." 

Plaintiff  also  introduced  J.  M.  Way,  who  testified  as  follows: 

**  Q.  State  whether,  in  your  opinion,  a  locomotive  made  like 
this  model,  and  a  car  like  the  National  Line  car,  is  safe  to  couple  ? 
A.  No,  sir ;  they  are  not. 

"  Q.  State  whether  this  particular  kind  is  safe  or  unsafe,  for  a 
man  to  make  up  a  train  of  cars  ?    A.  I  call  it  very  unsafe." 

All  this  testimony  was  objected  to  as  incompetent.     It  seems 

to  us  that  it  all  falls  within  the  principle  under  which  opinions 

of  witnesses  were  held  incompetent  in  Muldowney  v.  111.  Cent. 

R.  R.  Co.,  36  Iowa,  462.     The  subject  of  inquiry,  in  this  case, 

was  not  such  that  unskilled  persons  would  be  likely  to  prove 

incapable  of  forming  a  correct  judgment  respecting  it.     Models 

of  the  tender  and  of  the  National  Line  car,  in  question,  were 

exhibited  to  the  jury.     Having  the  relations  of  the  various  parts 

explained  the  jury  could  have  no  difficulty  in  determining  as 

to  the  danger  which  would  attend  the  coupling  of  them.     The 

matters  inquired  of  are  not  proper  subjects  for  the  opinion  of 

experts. 

For  the  errors  considered  the  judgment  is  reversed. 
Vol.  XIV— 40 
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BRAKEMAN  ON  TOP  OF  CAR  COMING  IN  CONTACT 
WITH  BRIDGE  —  INSTRUCTION.  —  Id  WELLS  V.  BURLING- 
TON, CEDAR  RAPIDS  &  NORTHERN  R.  R.  CO.,  56  Iowa,  530 
{June  Term^  1881)^  brakeman  fatally  injured,  judgment  for  plaintiff 
in  the  Butler  Circuit  Court  was  reversed  for  error  in  refusing  a 
requested  instruction.  The  facts  and  the  point  decided  are  stated  by 
Beck,  J.,  as  follows: 

••  The  evidence  tends  to  show  that  the  plaintiff's  intestate,  who, 
at  the  time,  was  a  brakeman  in  defendant's  employment,  was  killed 
by  being  knocked  from  the  top  of  a  freight  car,  where  he  was  in 
the  discharge  of  his  duty,  by  the  timbers  of  a  bridge  over  which  his 
train  was  passing.  It  is  shown  that  the  bridge  timbers  were  a  little 
over  five  feet  above  the  top  of  the  car,  while  deceased  was  a  man 
of  more  than  six  feet  in  height.  The  train  was  running  about  eight 
miles  per  hour  at  the  time  of  the  accident.  The  intestate  had  been 
employed  as  a  braketban  for  more  than  four  years  upon  that  part  of 
the  defendant's  road  whereon  was  the  bridge  at  which  the  accident 
occurred,  and  other  bridges  of  like  construction  and  height,  and, 
of  course,  had  often  passed  over  them  (i). 

"  The  defendant  asked  the  court  to  instruct  the  jury  to  the  effect 
that  if  they  found  the  service  of  the  intestate  as  brakeman  upon  the 
route  where  he  was  employed  was  hazardous  and  dangerous  on 
account  of  the  bridge  being  of  insufficient  height,  of  which  he  had 
knowledge  while  employed  upon  this  part  of  the  road,  and  he  con* 
tinned  in  defendant's  service  without  objection,  the  law,  in  such 
case  is  that  he  assumed  the  dangers  incident  to  the  service  result- 
ing from  the  bridge  in  question,  and  his  administratrix,  therefore, 
cannot  recover  on  account  of  his  death.  The  court  refused  to  give 
this  instruction.  It  should  have  been  given.  The  rule  of  the 
instruction  is  announced  in  Perigo  v.  Chicago,  R.  I.  &  P.  R.  Co., 
52  Iowa,  276;  Muldowney  zr.  111.  Cent.  R.  Co.,  39  Iowa,  615;  Kroy 
V,  Chicago,  R.  I.  &  P.  R.  Co.,  32  Iowa,  357;  Way  v.  111.  Cent.  R. 
Co.,  40  Iowa,  341;  Lumley  v,  Caswell,  47  Iowa,  159  (2). 

"  The  principles  upon  which  the  rule  is  based  are  well  stated  by 
Day,  J.,  in  Perigo  v,  Chicago,  R.  I.  &  P.  R.  Co.,  52  Iowa,  276. 
Referring  to  the  other  cases,  above  cited,  he  uses  this  language: 
'  The  doctrine  of  these  cases  is  that  the  negligence  of  the  defendant 
in  furnishing  defective  or  improperly  constructed  machinery  and 

I.  See  Donald  v,  Chicago,  Burling-        2.  The  cases  cited  are  reported  witk 
ton  &  Quincy  R.  R.  Co.,  93  Iowa,  284    the  Iowa  cases  in  this  volamc  of  Am. 
(January,  1895);  brakeman  on  freight    Nbg.  Cas. 
train   which   passed    under    a    bridge 
found  dead  near  bridge;  appeals  by 
both  parties. 
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implements  is  waived  by  remaining  in  the  employment  without 
protest  or  promise  of  amendment.  The  waiver  of  the  negligence  of 
the  defendant  places  the  case  in  the  same  position  as  though  the 
defendant  had  not  been  negligent;  and  without  the  negligence  of 
the  defendant  there  can  be  no  recovery.  This  waiver  cannot  be 
affected  by  the  particular  situation  in  which  the  employee  may  be 
placed,  or  the  rapidity  and  promptness  with  which  he  may  be 
required  to  act  at  the  time  of  the  accident.  These  questions  may 
very  properly  bear  upon  the  question  of  the  contributory  negligence 
of  the  employee,  but  they  can  have  no  bearing  upon  the  question 
whether  the  defendant  has  been  guilty  of  negligence  about  which 
the  employee  has  a  legal  right  to  complain.'  This  point  of  the  case 
demands  no  further  consideration."     «    ♦    * 

BRAKEMAN  STRUCK  BY  ENGINE  WHILE  COUPLING 
CARS  — "KICKING"  CARS  —  LIABILITY  OF  RAILROAD 
COMPANY.  —In  PRINGLE  V.  CHICAGO,  ROCK  ISLAND  & 
PACIFIC  R'Y  CO.,  64  Iowa,  613  {October,  1884),  brakeman  injured 
by  being  struck  by  engine  while  he  was  between  rails  attending  to 
his  duty,  judgment  for  plaintiff  in  the  Van  Buren  District  Court 
was  affirmed.  The  facts  were  stated  by  Beck,  J.,  as  follows: 
"Plaintiff,  while  in  the  employment  of  defendant  as' a  brakeman, 
was  required,  in  the  discharge  of  his  duty,  to  assist  his  co-employees 
in  attaching  a  car,  which  stood  upon  a  side  track,  to  the  train  he 
was  engaged  in  operating.  To  do  this,  it  was  necessary  to  draw 
the  car  backward  from  the  side  track,  where  it  was  found,  to  the 
main  track,  and  then  to  move  it  by  a  forward  motion  of  the  engine 
through  a  switch  to  another  side  track,  thus  permitting  the  train 
to  pass  and  to  be  coupled  to  the  car,  taking  it  to  the  rear.  This 
was  done  by  what  is  called,  in  the  language  of  the  trainmen,  "  kick- 
ing "  (i).  The  engine  is  moved  forward  at  sufficient  speed  to  give 
the  car  the  momentum  which  will  move  it  to  the  place  where  it  is 
desired  to  leave  it,  and,  while  in  motion,  the  engine  is  uncoupled 
from  the  car,  and  is  then  stopped,  as  in  this  case  was  the  purpose. 

I.  ^^ Kicking  "  cars, — Collins  v.  Bur-  Tobkv  v,  Burlington,  Cedar  Rapids 
LiNGTON,  Cedar  Rapids  &  Northern  &  Northern  R*y  Co.,  94  Iowa,  256 
R'v  Co.,  83  Iowa,  346  (October,  1891);  (April,  1895);  track  repairer  or  section 
employee  engaged  in  defendant's  oil  man  stepping  from  track  to  let  an  en- 
house  to  place  and  collect  switch  lights,  gine  pass  struck  by  **  kicked"  cars  on 
struck  by  a  car  which  had  been  parallel  track,  run  over  and  left  arm 
"kicked"  onto  side  track  while  plain-  crushed;  judgment  for  plaindff  in  the 
tiff  was  in  act  of  taking  a  lamp  from  Linn  District  Court  affirmed:  held  that 
che  switch  stand;  judgment  for  defend-  *'  kicking  "  cars  within  city  at  unlawful 
ant  in  the  Emmet  District  Court  af-  speed  without  giving  warning  is  negli- 
Jirmed;  contributory  negligence.  gence  per  se. 
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When  the  engine  and  car  had  reached  the  main  track  from  the  side 
track  just  mentioned,  they  were  stopped,  and  plaintiff,  as  required 
by  his  duty,  went  upon  the  "  brake  beam  '*  of  the  car,  at  the  end 
next  to  the  engine,  for  the  purpose  of  drawing  the  coupling-pin  at 
the  proper  time,  in  order  to  permit  the  car  to  be  **  kicked  "  upon 
the  side  track.  After  sufficient  momentum  was  obtained,  he  drew 
the  coupling-pin  and  gave  the  signal  to  stop  the  engine,  and  then, 
waiting  until  the  car  had  moved  sixty  or  seventy-five  feet,  and  had 
gained  twelve  or  fifteen  feet  distance  from  the  engine,  he  went  from 
the  "  brake  beam  "  to  the  track,  stepping  between  the  rails,  and 
very  near  one  of  them.  He  was  almost  immediately  struck  by  the 
pilot,  and  his  limbs  were  drawn  under  it.  By  clinging  to  the  pilot 
he  prevented  his  body  from  being  drawn  under  it,  and  he  was 
dragged  in  this  position  seventy-five  feet,  when  the  engine  was 
stopped  and  backed,  and  he  was  thus  released  from  the  peril.  His 
duty  required  him  to  couple  the  engine  to  the  train,  which  had  been 
left  on  the  main  track,  and  to  which  the  engine  was  to  be  **  backed/* 
after  "kicking"  the  car.  The  plaintiff  testified  that,  after  giving 
the  signal  for  stopping  the  engine,  and  after  the  car  had  gone  sixty 
or  seventy-five  feet,  gaining  upon  the  engine  twelve  or  fifteen  feet, 
he  believed  that  the  engine  had  stopped,  and  therefore  he  went  to 
the  ground,  and  that  he  alighted  between  the  rails  for  the  reason 
that  the  condition  of  the  track  would  not  permit  him  to  alight 
outside  of  them."     *    ♦    * 

CARPENTER,  WORKING  ON  ROUND  HOUSE,  INJURED 
BY  FALL  OF  LUMBER  PILE.  —  In  BANDWIN  V.  ST.  LOUIS, 
KEOKUK  &  NORTHWESTERN  R'Y  CO.,  63  Iowa,  210  {Aprli 
Term^  1884)^  employee,  a  carpenter,  engaged  in  building  defendant's 
round  house,  injured  by  the  falling  of  a  pile  of  lumber  owned  by 
defendant  and  piled  on  its  premises,  judgment  for  plaintiff  in  the 
Lee  District  Court  was  reversed^  special  verdict  being  contrary  to 
evidence.  It  was  held  by  Adams,  J.,  that:  **  In  an  action  for  a 
personal  injury,  the  plaintiff  cannot  be  deemed  to  have  been  neces- 
sarily guilty  of  contribuory  negligence  if  the  danger  might  have  been 
seen  and  avoided  if  seen.  Greenleaf  v,  Dubuque  &  Sioux  City  R'y 
Co.,  33  Iowa,  52.  Somewhat  depends  upon  the  duty  which  the 
injured  person  was  discharging,  and  somewhat  upon  the  obviousness 
of  the  danger." 

A  subsequent  trial  of  the  Baldwin  case  resulted  in  verdict  and 
judgment  for  plaintiff  which,  however,  on  appeal,  was  reversed  for 
error  in  admission  of  certain  evidence.  See  68  Iowa,  37  (December 
Term,  1885).^ 


Master  and  Servant.  629 

s  Another  trial  of  the  Baldwin  case  resulted  in  verdict  for  defend- 

ant but  plaintiff's  motion  for  new  trial  was  sustained,  and  on  appeal 

11  to  the  Supreme  Court  this  was  affirmed.     See  72  Iowa,  45  (June 

^,  Term,  1887). 

r  On  a  subsequent  trial  of  the  Baldwin  case  there  was  a  verdict 

,li:  and  judgment  for  plaintiff,  which  the  Supreme  Court  affirmed.     See 

75  Iowa  297  (October  Term,  1888). 

CAR  REPAIRER  KILLED  WHILE  UNDER  CAR  — RAIL- 
ROAD  COMPANY  LIABLE.  —  In  BERRY  V.  CENTRAL  RAIL- 
WAY OF  IOWA,  40  Iowa,  564  {June  Term,  1875),  plaintiff's 
intestate,  a  car  repairer  in  defendant's  employ,  killed  while  under 
car  attending  to  his  duties,  judgment  for  plaintiff  for  $5,000  in  the 
Marshall  Circuit  Court  was  affirmed  (1).  The  facts  are  stated  in 
the  opinion  by  Day,  J.,  as  follows:  '*  The  deceased  had  been  in 
the  employment  of  the  defendant  about  two  years.  At  the  time  of 
his  death,  February  5,  1874,  he  was  foreman  of  the  car  repairers. 
His  duty  required  him  to  examine  the  cars  to  see  if  they  were  in 
bad  order,  and  if  so,  to  mark  them.  Sometimes  a  proper  discharge 
of  this  duty  required  that  he  should  go  under  the  cars  and  look  up, 
in  order  to  ascertain  their  condition.  When  injured  he  was  under 
the  car  on  the  coal  house  track,  which  is  a  side  track  or  switch, 
branching  from  the  main  track,  and  extending  westward  past  the 
coal  house,  and  terminating  near  the  turn  table,  having  no  con- 
nection at  its  west  end  with  the  main  track.  It  was  generally  used 
for  the  cars  employed  in  hauling  coal,  though  sometimes  other 
empty  cars  were  switched  upon  it.  Most  of  the  work  in  examining 
cars  and  making  slight  repairs  was  done  on  this  track,  more  or  less 
of  such  work  being  done  there  every  day.  On  the  morning  of  the 
injury  Seevers,  the  master  of  car  repairers,  directed  Berry  to  strip 
the  sides  from  four  coal  cars  on  this  track,  and  fix  the  brakes  and 
oil  the  boxes,  so  that  the  cars  could  be  ready  to  send  to  Missouri 
to  haul  ties.  The  yardmaster  was  notified  by  both  Seevers  and 
deceased  that  men  would  be  at  work  that  afternoon  on  the  cars 
on  this  side  track.  About  two  o'clock  in  the  afternoon  a  flying 
switch  was  made.     The  evidence  tends  to  show  that  these  cars 

I.  See  the  following  cases  relating  tiff  in  the  Cedar  Rapids  Superior  Court 

to  injuries  to  car  repairers:  reversed  for  erroneous  instruction,  etc. 

Gadrois  V,  Chicago,  Milwaukee  &  Way  v,  Chicago  &  Northwestern 

St.  Paul  R'v  Co.,  75  Iowa,  530  (Octo-  R'v  Co.,  76  Iowa,  393  (October  Term, 

ber  Term,    1888);    car  repairer  or  in-  1888);  car  repairer  engaged  in  duties 

spector  injured  while  underneath  the  slipping  on   ice   in   defendant's  yards 

car,   the   train   being  started   without  and  injured;  judgment  on  verdict  di- 

signal  to  plainti£F;  judgment  for  plain-  rected  for  defendant  affirmed. 
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were  allowed  to  come  from  the  main  track,  upon  this  coal  track, 
and  to  strike  the  cars,  nine  in  number,  standing  thereon,  with  such 
violence  as  to  move  them  nearly  the  length  of  a  car,  causing  one  of 
them  to  pass  over  the  body  of  deceased,  and  inflicting  injuries  of 
which  he  died  in  about  twenty  minutes.**     ♦    *    * 

It  was  held  in  the  Berry  case,  supra^  that  a  verdict  for  $5,000 
was  not  excessive  where  the  deceased  at  time  of  injury  was  in  good 
health,  thirty-two  years  of  age,  earning  $2.50  per  day,  and  had  a 
life  expectancy  of  thirty-three  years. 

FOLEY  V.  CHICAGO,  ROCK  ISLAND  &   PACIFIC 

RAILWAY  COMPANY. 

Supreme  Courts  loway  October^  1884. 

[Reported  in  64  Iowa,  644.] 

CAR  REPAIRER  INJURED  THROUGH  NEGLIGENCE  OF  CO-EMPLOYEE 

—  '*  OPERATION  OF  RAILWAY  "  — CONSTRUCTION  OF  STATUTE 

—  CODE.  —  A  car  repairer,  whose  duty  was  to  repair  cars  on  the  track, 
but  who  had  nothing  to  do  with  cars  in  motion,  except  to  ride  on  passenger 
or  freight  trains  to  and  from  the  places  where  his  services  were  required, 
was  not  engaged  in  the  operation  of  a  railway  within  the  meaning  of  section 
1307  of  the  Code,  and  cannot  recover  of  the  company  for  an  injury  received 
while  in  the  discharge  of  his  duty,  through  the  negligence  of  a  co-emplyee. 
Deppe  V,  Chicago,  R.  I.  &  P.  R'y  Co..  36  Iowa,  52,  distinguished  {1), 

FOREMAN  A  FELLOW-SERVANT  OF  CAR   REPAIRER.  —  In  such  case, 
where  the  negligence  causing  the  injury  was  on  the  part  of  the  foreman  of 
the  force  with  which  plaintiff  was  connected,   but  the  foreman  had  no 
authority  over  his  men,  except  to  direct  them  about  their  work:    Held^  that 
he  was  but  a  co-employee,  and  not  a  vice-principal  of  the  company  (2). 

DEFECTIVE  TRACK  —  PROXIMATE  CAUSE.  —  The  fact  that  in  such  case 
the  repair  track  on  which  plaintiff  was  injured  was  upon  a  grade  of  sixty- 
three  feet  to  the  mile,  did  not  render  the  company  liable  on  account  of  neg- 
ligence, if  there  was  any,  in  so  constructing  it,  when  it  is  not  shown  that 
'the  grade  was  the  proximate  cause  of  the  injury. 

VERDICT—  PRACTICE. —  A  motion  for  a  verdict  notwithstanding  the  evi- 
dence need  not  be  in  writing. 
( Syllabus  to  the  official  report.) 

Appeal  from  judgment  on  verdict  directed  to  be  returned  for 
defendant.     The  facts  appear  in  the  opinion.    Judgment  affirmed. 
Cole,  McVey  &  Clark,  for  appellant. 
Wright,  Cummins  &  Wright,  for  appellee. 

I.  See  at  end  of  the  case  at  bar  Notes        2.  See  the  preceding  case  reported  as 

of  cases  bearing  on  the  construction  of  to  injuries  to  car  repairers  sustained 

the  statute  referring  to  employees  en-  while  in  performance  of  duty, 
gaged  in  **  operation  of  railway." 
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Bothroek«  Cli.  J«  —  i.  For  some  time  prior  to  receiving  the 
injury  for  which  the  action  was  brought,  the  plaintiff  had  been 
in  the  employ  of  the  defendant  as  a  car  repairer.  His  work  was 
on  the  line  of  railroad,  and  not  in  the  machine  or  repair  shops, 
and  the  repairs  he  and  the  others  of  the  force  with  whom  he 
worked  was  required  to  make  were  such  as  could  be  made  upon 
the  track  and  side  tracks  of  the  road. 

On  the  morning  of  June  %  1882,  plaintiff  assisted  in  making 
certain  repairs  on  a  car  standing  on  the  hospital  or  repair  track, 
in  the  yards  of  the  defendant  at  Des  Moines,  and  from  there 
proceeded  to  repair  another  car  upon  the  same  track.  Plaintiff 
and  his  co-laborers  raised  one  end  of  the  body  of  the  car  from 
the  track  with  jack-screws,  and  plaintiff  and  another  man  then 
went  under  the  car  at  the  raised  end  to  make  the  required  repairs, 
and  while  there  the  car  moved  forward  and  tilted  the  jack- 
screws,  and  one  of  the  wheels  ran  into  plaintiff's  foot  and  crushed 
it,  so  that  amputation  became  necessary.  It  is  alleged  that  the 
wheels  of  the  car  had  not  been  blocked,  and  that  at  the  time  of 
the  injury  an  employee  was  using  a  bar  or  lever  upon  the  part  of 
the  truck  where  the  plaintiff  was  repairing.  It  is  claimed  by 
plaintiff  that  the  prying  with  the  lever  at  that  place  where  it  was 
done  was  unusual,  and  that  the  movement  of  the  car  was  caused 
thereby,  and  that  he  would  not  have  been  injured  if  the  car  had 
been  blocked.  It  also  appears  that  the  track  upon  which  the  car 
stood  was  upon  quite  a  considerable  grade. 

The  main  question  in  the  case,  as  we  understand  it,  is  whether 
the  plaintiff  was  engaged  in  the  service  of  the  defendant  in  such 
capacity  that  he  is  entitled  to  recover  damages  for  an  injury  by 
reason  of  the  negligence  of  a  co-employee.  To  determine  this 
question  it  is  necessary  to  ascertain  from  the  testimony  the 
nature  and  scope  of  the  plaintiff's  duties  as  an  employee  of  the 
defendant.  The  plaintiff  testified  upon  this  point  substantially 
as  follows :  The  headquarters  of  the  force  of  car  repairers  to 
which  plaintiff  belonged  was  at  Des  Moines.  Plaintiff  did  no 
work  in  shops,  but  repaired  cars  on  all  of  the  tracks  of  the  com- 
pany in  the  yard  at  Des  Moines.  He  also  assisted  in  repairing 
cars  at  other  stations  along  the  road,  as  far  west  as  De  Soto,  and 
as  far  east  as  Newton.  Some  weeks  he  went  three  or  four  days 
to  other  places  than  Des  Moines,  and  other  weeks  not  more  than 
one  day.  He  was  required  to  go  wherever  repairing  was  to  be 
done,  and  sometimes  the  cars  were  repaired  in  the  trains,  and  at 
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other  times  they  would  be  set  off  from  trains  for  that  purpose. 
When  he  went  to  stations  away  from  Des  Moines,  he  traveled 
sometimes  on  a  freight  and  sometimes  on  a  passenger  train,  and 
upon  passes  furnished  to  him  by  the  foreman  of  the  car  repairers. 
If  he  traveled  on  a  freight  train,  he  rode  in  the  caboose.  He 
did  not  go  out  on  any  train  after  June  i,  1882.  While  going  on 
the  trains  east  or  west  as  car  repairer,  if  there  was  a  hot  box 
broken  in  the  train,  plaintiff  was  required  to  assist  in  repairing 
it,  and,  if  at  a  station  where  a  defective  car  was  set  out,  he  was 
required  to  assist  in  its  repair. 

The  question  to  be  determined  is  whether,  under  section  1307 
of  the  Code,  which  is  the  law  now  in  force  in  reference  to  the 
liability  of  railroad  companies  for  injuries  resulting  to  an  employee 
by  reason  of  the  negligence  of  a  fellow-servant,  there  can  be  any 
recovery  under  the  facts  in  this  case. 

There  was  no  liability  at  common  law.  Sullivan  v,  M.  &  M. 
R'y  Co.,  II  Iowa,  421.  By  section  7,  chapter  169,  of  the  Laws 
of  1862,  it  was  enacted  that  "  every  railroad  company  shall  be 
liable  for  all  damages  sustained  by  any  person  in  consequence  of 
any  neglect  of  the  agents,  or  by  any  mismanagement  of  the 
engineer  or  other  employee  of  the  corporation,  to  any  person 
sustaining  such  damage. ' '  This  act  was  held  to  be  constitutional 
in  the  cases  of  McAunich  v.  M.  &  M.  R'y  Co.,  20  Iowa,  338  (i) 
and  Ney  v.  D.  &  S.  C.  R'y  Co.,  20  Iowa,  347.  It  was  held  in 
those  cases  that  the  law  was  not  repugnant  to  article  3,  section 
30,  of  the  Constitution,  which  requires  that  "  all  laws  shall  be 
general  and  of  uniform  operation  throughout  the  State."  The 
ground  of  these  decisions  was  that  "  the  same  liability  is  extended 
by  the  act  upon  the  same  terms  to  all  in  the  same  situation;  " 
and  in  the  last-named  case  it  was  held  that  "  in  connection  with 
railroads  the  term  employee  applies  to  conductors,  agents,  super- 
intendents, and  others  engaged  in  operating  the  road,  and  the 
like,  and  not  to  contractors  or  persons  building  or  constructing 
the  roadbed,  or  laying  down  the  ties  and  rails."  The  case  of 
Deppe  V.  C.  R.  I.  &  P.  R'y  Co.,  36  Iowa,  52,  was  determined 
under  this  statute  (2).     In  that  case  the  plaintiff  was  employed 

I.  Reported  in  the  Note  following  the  ber  Term,  1872),  laborer,  employed  in 
case  at  bar.  building  embankment,  injured  by  fall- 

ing of  earth,  judgment  for  plaintiff  for 

3.  In  Deppe c.  Chicago,  Rock  Island  $7,000,  in  the  Scott  District  Court,  was 
&  PAaFic  R'y  Co.,  36  Iowa,  52  (Decern-    reversed  iot   misleading    instructions. 
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in  shoveling  earth  on  flat  cars.  The  earth  was  hauled  by  an 
engine  about  two  and  one-half  miles  from  the  bank  to  where  it 
was  used  in  making  an  embankment  at  a  bridge.  Sometimes 
plaintiff  went  with  the  train  to  unload,  and  at  other  times  he 
remained  at  the  bank  to  undermine  with  a  pick,  etc.  While 
engaged  in  shoveling  on  a  car  the  impending  bank  fell  upon  him 
and  injured  him.  Under  these  facts  it  was  held  that  the  plain- 
tiff's duties  were  such  as  to  authorize  a  recovery  under  the  stat- 
ute. The  court  said:  "  The  manifest  purpose  of  the  statute 
was  to  give  its  benefits  to  employees  engaged  in  the  hazardous 
business  of  operating  railroads.  When  thus  limited,  it  is  con- 
stitutional; when  extended  further,  it  becomes  unconstitutional." 
This  further  language  is  employed  in  the  opinion  in  that  case: 
"  We  have  thus  stated  our  views  at  some  length,  to  avoid  mis- 
construction, for  we  hold  that  the  court  held  correctly  in  refusing 
the  instruction  asked,  and  this  because  the  employment  of  the 

The  facts  in  the  Deppe  case  were  as  about  twenty  feet  high  above  the  rock 
follows:  I  stood  on  to  shovel  from ;  it  was  nearly 
'*  The  action  was  brought  to  recover  straight  up,  but  slanted  back  a  little 
damages  for  injuries  to  plaintiff  caused  until  near  the  top  where  it  projecte 
by  reason  of  the  alleged  negligence  of  over  a  foot  or  two  for  a  distance  of 
defendant's  employees,  while  in  the  about  ten  feet  along  the  bank;  nobody 
employ  of  defendant  and  engaged  '  as  could  say  that  anything  would  come 
a  laborer,  loading  and  unloading  a  down;  I  had  no  fear  of  danger  in  work- 
mud  train  and  doing  work  connected  ing  there,  fbrnobody  could  see  that.  In 
therewith.'  Defendant  denied  its  negli-  the  morning  and  at  about  eight  o'clock 
gence  and  averred  negligence  on  the  some  men  went  on  the  top  of  the  bank 
part  of  plaintiff.  The  testimony  of  with  crow-bars  to  break  it  down.  They 
plaintiff,  which  was  in  substantial  ac-  got  some  down,  but  could  not  break 
cord  with  the  other  testimony  in  the  down  anymore;  I  was  not  on  the  bank 
case,  was  to  this  effect:  On  May  19,  that  day  and  did  not  know  anything  of 
1871,  I  was  working  for  the  defendant  the  condition  of  the  dirt  there.  I  saw  the 
about  a  mile  and  a  half  east  of  Kellogg,  men  on  the  top  of  the  bank  and  spoke  to 
shoveling  dirt  on  mud  cars.  I  had  them ;  and  they  told  me  that  they  could 
been  at  work  there  about  six  weeks,  not  get  any  more  down;  they  were  at 
The  train  consisted  of  twelve  or  thir-  work  at  the  place  where  the  dirt  after- 
teen  cars,  and  the  dirt  was  used  in  fill-  ward  fell  on  me;  after  we  left  for  din- 
ing at  the  bridge  west  of  Kellogg,  ner  I  did  not  see  the  main  boss;  there 
about  two  and  a  half  miles  from  the  was  another  man  who  acted  as  boss 
bank  where  we  got  it.  Sometimes  I  when  he  was  away ;  after  dinner  this 
went  with  the  train  to  unload  and  man  told  everybody  to  go  to  his  car  to 
sometimes  remained  at  the  bank  to  work;  I  went  to  my  car  and  while 
undermine  with  a  pick-axe.  I  had  shoveling  up  loose  dirt,  and  between 
been  with  the  train  to  unload  during  one  and  two  o'clock  the  bank,  which 
the  forenoon  of  the  day  I  was  injured:  was  strong  ground  with  black  clay, 
the  bank  where  I  was  shoveling  was  came  down  all  at  once  upon  me,  broke 
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plaintiff  was  connected  with  the  operation  of  a  railway  train.  It 
is  true,  he  was  not  injured  while,  or  by,  operating  the  train,  but 
neither  the  act  itself  nor  the  constitutional  limitation  requires  us 
to  put  this  very  narrow  construction  upon  it.  The  plaintiff  was 
employed  for  the  discharge  of  a  duty  which  exposed  him  to  the 
perils  and  hazards  of  railroads;  and  although  the  injuries  did  not 
arise  from  such  hazards,  they  cannot  be  separated  from  the 
employment.  If  the  plaintiff  had  been  employed  exclusively  for 
shoveling  or  loading  tJte  dirt  he  could  not  recover^  although  he  might 
have  rode  to  and  from  his  work  on  the  cars. " 

In  1870  this  court  determined  that  a  railroad  company  was  not 
liable  where  the  engineer  in  charge  of  an  engine  intentionally 
and  wilfully  ran  his  engine  against  live  stock.  Cooke  v.  111.  Cent. 
R'y  Co.,  30  Iowa,  202. 

In  April,  1872,  the  legislature  passed  another  act  fixing  the 
liability  of  railroad  companies,  which  is  as  follows : 

my  leg  and  bruised  me  so  that  blood  was     rendered,    and     defendant    ap- 

issued  from  my  extremities.     I  did  not  pealed." 

know  that  anytbin^;:  was  loose,  and  no-  In  considering  the  statutory  liability 
body  could  have  seen  that  anything  was  of  railroad  companies  under  the  Act  of 
loose,  nor  did  anybody  call  out  to  me  till  1862,  the  court  (per  Colb,  J.)  in  the 
I  was  nearly  covered;  I  was  taken  out  Deppe  case,  held  that  while  the  statute 
directly,  and  the  main  boss  came  up  just  should  be  limited  to  employees  engaged 
as  I  was  put  on  a  car  to  be  taken  to  the  in  the  hazardous  business  of  operating 
house;  I  was  confined  to  my  bed  about  the  road,  it  would  include  the  case  of 
six  weeks;  was  very  sick;  my  broken  an  employee  who,  while  engaged  on 
leg  is  shorter  than  the  other,  and  I  wiU  and  loading  a  dirt  train,  was  injured 
be  a  cripple  for  life;  I  did  not  say  any-  by  the  falling  of  earth  from  an  em- 
thing  to  the  boss  or  any  other  person  bankment. 

about  that  being  a  bad  place  to  work.  In   Deppe  v.  Chicago,  Rock  Island 

and  he  did  not   say  anything  to  me  &  Pacific  R'y  Co.,  38  Iowa,  592  (June 

about  it."  Term,     1874),    laborer,     employed    in 

'*  One  of  the  other  witnesses  testified  building  an  embankment,  injured  by 

to  the  fact  that  about  eight  day«  before  fall  of  large  mass  of  earth  from  the 

the  injury  to  plaintiff,  efforts  had  been  foot  of  a  bank,  judgment  for  plaintiff 

made  to  break  down  the  bank  by  blast-  for  $9,000  in  the  Scott  District  Court 

ing  with  powder;  that  he  was  one  who  vi2iS  affirmed.     Plaintiff's    injury    dis- 

was  on  top  of  the  bank  that  day  and  abled  him  for  life,  the  bone  of  b:3  thigh 

<hey  punched  crow-bars  down  and  pried  was  crushed  and  he  sustained  severe 

in  trying  to  break  down  the  bank,  and  internal  injuries,  and  his  suffering  for 

that  he  saw  a  little  crack  in  the  ground,  several  weeks  was  intense.     Held,  that 

The    defendant's    witnesses    modified  the  damages  were  not  excessive. 

these  statements  somewhat.    After  the  See  former  decision    in  the    Deppe 

testimony   was    closed    the  court  in-  case,  36  Iowa,  52,  where  judgment  for 

structed  the  jury,  who,  upon  consider-  plaintiff  was  reversed  for    erroneous 

ing  the  case,  returned    a  verdict  for  instructions, 
plaintiff  for  $7,000,  on  which  judgment 
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**  Section  i.  That  every  corporation  and  person  owning  or 
operating  a  railroad  in  this  State  shall  be  liable  for  all  damages 
sustained  by  any  person  in  consequence  of  the  wilful  wrongs^ 
whether  of  commission  or  omission,  of  their  agents  and  employees, 
when  suck  wilful  wrongs  are  in  any  manner  connected  with  the 
use  and  operation  of  any  railroad  so  owned  and  operated,  on  or 
about  which  they  shall  be  employed."  Chapter  65,  Laws  of 
Fourteenth  General  Assembly. 

The  present  Code  was  adopted  in  1873,  and  section  1307,  is  as 
follows : 

**  Every  corporation  operating  a  railroad  shall  be  liable  for  all 
damages  sustained  by  any  person,  including  employees  of  such 
corporation,  in  consequence  of  the  neglect  of  agents,  or  by  any 
mismanagement  of  the  engineers  or  other  employees  of  the  cor- 
poration and  in  consequence  of  the  wilful  wrongs,  whether  of 
commission  or  omission,  of  such  agents,  engineers  or  other 
employees,  when  such  wrongs  are  in  any  manner  connected  with 
tt}e  use  and  operation  of  any  railway  on  or  about  which  they 
shall  .be  employed,  and  no  contract  which  restricts  such  liability 
shall  be  legal  or  binding." 

It  will  be  seen  that  the  two  acts  of  1862  and  1872  were  con- 
solidated into  one.  Counsel  for  appellant  claim  that  the  union 
of  these  two  separate  and  independent  acts  of  1862  and  1872  did 
not  modify  the  act  of  1862  in  any  respect  but  that  the  liability 
remains  the  same  as  before  for  acts  of  mere  negligence,  and  that 
the  words,  **  when  such  wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway y*  in  section  1307  of  the  Code, 
refer  to  the  "  wilful  wrongs  "  only,  and  not  to  the  neglect  of 
agents,  or  mismanagement  of  engineers,  mentioned  in  the  pre- 
ceding part  of  the  section.  We  think  it  was  the  evident  purpose 
of  the  legislature,  in  adopting  this  provision  of  the  Code,  to  fix 
the  liability  in  all  cases,  and  not  to  leave  the  courts  to  complete 
the  statute  by  judicial  construction,  as  was  done  with  the  act  of 
1862.  If  we  were  to  adopt  the  rule  in  Deppe's  case  as  governing 
the  first  clause  of  this  section,  it  would  be  necessary  to  read  the 
rule  between  the  lines.  We  think  it  is  not  necessary  to  do  that, 
but  that  the  words  "  such  wrongs  "  may  fairly  be  said  to  refer 
to  the  whole  of  the  preceding  part  of  the  section.  In  a  certain 
sense,  all  injuries  resulting  from  negligence  and  mismanagement 
are  wrongs ;  and  it  is  not  to  be  supposed  that  the  legislature 
intended  that  the  employment  of  the  injured  party  should  be 
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different  when  he  claims  damages  by  reason  of  negligence  from 
what  it  is  when  the  wrong  done  him  is  wilfully  done. 

With  the  exception  of  Deppe's  case,  all  the  actions  in  which 
this  court  has  determined  that  railroad  companies  are  liable  in 
this  class  of  cases  are  those  where  the  injury  was  received  by  the 
movement  of  cars  or  engine  upon  the  track.  See  Frandsen  v. 
R'y  Co.,  36  Iowa,  372;  Schroeder  v.  R*y  Co.,  47  Iowa,  375; 
McAunich  v.  R'y  Co.,  20  Iowa,  338;  McKnight  v.  R'y  Co.,  43 
Iowa,  406;  Potter  v.  R'y  Co.,  46  Iowa,  399;  Smith  v.  R*y  Co., 
59  Iowa,  73 ;  Malone  V.  R'y  Co.,  61  Iowa,  326,  and  other  cases  (i). 

We  think,  however,  that  the  rule  in  Deppe's  case,  supra,  is 
not  materially  different  from  the  rule  as  now  fixed  by  statute. 
This  court  has  not  recognized  any  distinction  in  detennining 
cases  of  this  character.  See  Malone  v.  R'y  Co.,  and  Smith  v. 
R'y  Co.,  supra.  In  that  case  the  rule  is  recognized  as  the  same, 
and  Deppe's  case  was  discussed  as  though  the  rights  of  the  parties 
were  the  same.  In  that  case  it  is  said :  "  Deppe  was  a  trainman ; 
he  was  part  of  a  gang  who  worked  with  a  train,  and  part  of  his 
duties  were  peculiar  to  the  operation  of  a  railroad,  as  unloading 
cars  in  a  train  standing  upon  a  track  and  attached  to  an  engine." 

Applying  this  test  to  the  evidence  in  the  case  at  bar,  we  think 
the  plaintiff  does  not  come  within  any  rule  which  has  been 
adopted  by  this  court.  It  is  true,  he  was  at  times  required  to 
take  passage  upon  the  caboose  of  a  freight  train,  or  in  the  coach 
of  a  passenger  train,  to  ride  to  his  work,  but  he  was  not  required 
to  engage  in  his  employment  at  points  where  there  were  moving 
trains.  It  was  held  in  Deppe's  case,  that,  "  if  the  plaintiff  had 
been  employed  exclusively  in  shoveling  or  loading  the  dirt,  he 
could  not  recover,  although  he  might  have  ridden  to  and  from 
his  work  on  the  cars."  That  is  about  as  near  as  plaintiff  in  this 
case  brings  himself,  by  his  evidence,  to  the  perils  attending  the 
operation  of  the  road.  Riding  to  and  from  his  work  when 
required  to  go  to  points  away  from  Des  Moines  is  about  all  the 
danger  to  which  he  was  exposed  from  the  operation  of  the  road. 
He  was  not  a  trainman,  and  had  nothing  to  do  with  the  running 
of  trains.  Deppe  was  connected  with  the  train  upon  which  he 
worked,  not  as  a  brakeman,  fireman,  engineer  or  conductor,  but 
as  one  of  the  force  necessary  to  make  up  the  crew  of  a  con- 
struction train. 

II.  It  is  next  claimed  by  counsel  for  appellant  that  there  was 

I.  See  these  cases  in  the  note  following  the  case  at  bar. 


Master  and  Servant.  637 

evidence  tending  to  show  that  the  plaintiff  was  injured  by  the 
negligence  of  a  superior.  It  is  insisted  that  the  man  Gilligan, 
who  worked  the  lever  and  moved  the  car,  was  a  vice-principal, 
and  that  the  defendant  is  liable  for  his  negligence  at  common 
law.  We  do  not  think  there  was  any  evidence  upon  which  such 
a  claim  can  be  founded.  It  is  true,  Gilligan  was  foreman  of  the 
force  with  which  the  plaintiff  was  connected.  But  it  is  not 
shown  that  he  had  any  authority  over  the  men  under  his  charge, 
except  to  direct  them  about  their  work.  It  does  not  appear  that 
he  had  authority  to  employ  or  discharge  his  men,  and  it  is  shown 
that  he  labored  with  his  men  as  one  of  the  gang,  and  was  engaged 
in  such  labor  when  the  plaintiff  received  his  injury.  Houser  v, 
Chicago,  R.  I.  &  P.  R'y  Co.,  60  Iowa,  230(1),  and  Peterson  v. 
Whitebreast  Coal  &  Mining  Co.,  50  Iowa,  673  (14  Am.  Neg.  Cas. 
587,  ante). 

III.  It  is  claimed  by  counsel  that  there  was  evidence  tending 
to  show  that  the  hospital  or  repair  track  where  the  injury  occurred 
was  negligently  constructed,  and  that  the  defendant  is  liable  for 
negligence  in  failing  to  furnish  a  proper  track  upon  which  to 
make  the  repairs. 

It  is  shown  in  the  evidence  that  the  track  was  constructed 
upon  a  grade  of  about  sixty-three  feet  to  the  mile.  But  there  is 
not  one  word  of  testimony  as  to  whether  the  grade  was  unusual, 
or  whether  the  surface  of  the  earth  was  such  as  to  admit  of 
different  construction.  Indeed,  it  is  not  shown  that  the  grade 
of  the  track  was  the  proximate  cause  of  the  injury.  If  there  was 
any  negligence  in  this  respect,  it  consisted  in  a  failure  to  block 
the  wheels  of  the  car.  It  appears  that  blocks  were  used  for  this 
purpose  while  repairing  the  other  car  on  the  same  track. 

IV.  Lastly,  it  is  claimed  that  the  motion  to  direct  the  jury  to 
return  a  verdict  for  the  defendant  was  not  in  proper  form.  The 
motion  was  oral.  It  is  urged  that  it  should  have  been  in  writing, 
and  should  have  set  out  the  facts  and  conclusions  which  the 
defendant  admitted.  We  think  that  a  written  motion  is  not 
required,  and  that  such  has  not  been  the  practice.  The  question 
to  be  determined  by  the  court  upon  the  motion  was  whether 
there  was  any  evidence  introduced  which  tended  to  prove  the 
issues  in  the  case.  It  surely  was  not  necessary  to  set  out  the  evi- 
dence, or  the  facts  proved,  in  a  motion.  The  court  in  such  cases 
is  presumed  to  know  what  testimony  has  been  introduced,  and 

I.  Reported  in  the  note  following  the  case  at  bar. 


638  14  American  Negligence  Cases. 

the  ruling  can  be  as  intelligently  made  by  an  oral  motion  as  by 
a  written  one.     We  think  the  court  did  not  err  in  directing  a 
verdict  for  the  defendant. 
Judgment  affirmed. 

NOTES  OF  IOWA  CASES,  RELATING  TO  INJURIES  TO  RAIL- 
ROAD  EMPLOYEES,   IN  WHICH  THE   CONSTRUCTION 
OF  THE  STATUTE,  CODE,  §  1307,  WAS  INVOLVED. 

Constpuction  of  railroad  statute. 

The  cases  cited  in  Foley  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  64 
Iowa,  644  (preceding  case  reported),  relating  to  the  constitutionality  or  the 
construction  of  the  Railroad  Statute,  Code,  section  1307,  are  reported  in  the 
following  note,  together  with  additional  cases  bearing  on  the  statutory 
liability  of  railroad  companies  for  injuries  to  employees. 

The  statute  referred  to  is  set  out  in  the  Foley  case,  supra,  but  for 
convenience  of  reference  the  same  is  given  in  this  note,  which  is  as  follows: 

The  statute. 

Code,  section  1307:  "  Every  corporation  operating  a  railway  shall  be 
liable  for  all  damages  sustained  by  any  person,  including  employees  of  such 
corporation,  in  consequence  of  the  neglect  of  agents,  or  by  any  mismanage- 
ment of  the  engineers  or  other  employees  of  the  corporation,  and  in  conse- 
quence of  the  wilful  wrongs,  whether  of  commission  or  omission,  of  such 
agents,  engineers  or  other  employees,  when  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any  railway  on  or  about  which 
they  shall  be  employed,  and  no  contract  which  restricts  such  liability  shall 
be  legal  or  binding." 

Cases  within  the  statute. 

Brakeman  injured  in  collision  of  train  wHh  animals  on  track. 

In  McAuNKH  V.  Mississippi  &  Missouri  R.  R.  Co.,  20  Iowa,  338  (June 
Term,  1866),  plaintiff's  intestate,  a  brakeman  in  defendant's  employ,  fatally 
injured  in  a  collision  of  the  train  with  an  ox  team  on  the  track,  negligent 
act  of  engineer  in  running  the  train  in  the  night-time  without  a  headlight 
being  alleged,  whereby  the  engine  and  three  freight  cars,  between  two  of 
which  cars  the  deceased  was  riding,  was  derailed,  judgment  for  plaintiff  in 
the  Cedar  District  Court  was  reversed,  the  verdict  being  contrary  to  the 
evidence  and  the  instruction  of  the  court.  The  deceased  was  riding  between 
the  cars  against  the  rules  of  the  company,  and  the  proximate  cause  of  the 
injury  was  his  own  negligence,  for  which  there  could  be  no  recovery,  on 
which  point  the  trial  court  charged  the  jury.  The  liability  was  founded 
upon  the  statute,  section  7,  chapter  169,  Acts  1862,  relating  to  duties  of 
railroad  companies,  and  the  constitutionality  of  the  statute  was  fully  dis- 
cussed. The  section  referred  to  is  as  follows:  "Every  railroad  company 
shall  be  liable  for  all  damages  sustained  by  any  person,  including  employees 
of  the  company  in  consequence  of  any  neglect  of  the  agents,  or  by  any 
mismanagement  of  the  engineer  or  other  employees  of  the  corporation  to 
any  person  sustaining  such  damage."    The  statute  was  held  not  to  be  in 
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conflict  with  the  Constitution  requiring  all  laws  of  a  general  nature  to  be  of 
uniform  operation. 

Section  hand  injured  in  collision  of  hand  car  with  train. 

In  Frandsen  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  36  Iowa,  372 
(June  Term,  1873),  section  hand  riding  on  hand  car  injured  in  collision 
with  train,  judgment  for  plaintiff  for  $4,916.66  in  the  Crawford  Circuit  Court 
was  affirmed.  The  Court  (per  Cole,  J.)  stated  the  facts  as  follows:  "The 
plaintiff  is  a  Dane  and  aged  42;  he  had  been  in  the  employment  of  the 
defendant  as  a  section  hand  a  year  and  a  half  before  the  accident,  which 
occurred  February  7,  1870,  about  two  miles  east  of  Shelby,  a  station  on 
defendant's  road.  On  the  morning  of  that  day  the  plaintiff  and  three  other 
men,  besides  the  section  boss  —  five  in  all  —  with  their  tools,  started  east 
with  and  rode  on  a  hand  car  about  two  miles,  crossing  a  bridge,  between 
which  and  a  cut,  about  a  half  mile  distant,  they  stopped  and  picked  up 
some  skivers  and  put  on  the  car.  The  passenger  train  going  west  was  then 
due,  and  the  section  boss  so  stated  (the  train  was,  in  fact,  about  two 
minutes  behind  time),  but  he  directed  the  men  to  proceed  with  the  hand  car 
east,  which  they  did,  all  being  on  the  car,  until  they  reached  near  the 
middle  of  the  cut,  which  was  about  fifteen  feet  deep  and  three  hundred  feet 
Jong,  both  the  entrance  and  exit  being  made  on  a  curve.  A  part  of  the 
witnesses  fix  the  place  reached  entirely  west  of  the  cut,  and  upon  this  there 
is  conflict.  At  the  place  reached,  whether  it  was  in  the  cut  or  west  of  it,  all 
of  the  men  heard  the  train  before  they  could  see  it,  and  by  direction  of  the 
boss  at  once  stopped  their  hand  car,  which  weighed  about  500  pounds,  and 
commenced  to  lift  it  off  the  track  as  the  train  going  west,  at  from  twenty- 
three  to  twenty-five  miles  an  hour,  came  in  sight  about  250  feet  distant 
around  the  curve  and  whistled;  just  at  this  moment  one  of  the  men  slipped 
and  fell  on  the  track,  and  another  let  go  the  hand  car,  then  about  one-third 
off,  to  pull  the  fallen  man  from  the  track;  the  boss  and  the  other  two  men, 
the  plaintiff  being  one,  made  a  further  effort  to  remove  the  hand  car  and 
could  not;  in  the  meantime  the  train  approached  so  near  that,  at  the  direc- 
tion of  the  boss,  all  the  men  fled,  leaving  the  hand  car  on  the  track;  all, 
except  the  plaintiff,  ran  east  and  were  unharmed,  while  he,  being  at  the  west 
end  of  the  hand  car,  ran  west,  in  the  direction  the  train  was  going,  and 
when  the  engine  hit  the  hand  car  it  knocked  one  of  the  wheels  off  and 
against  the  plaintiff  with  such  force  as  to  break  one  of  his  legs  and  one 
arm,  and  from  which  he  was  confined  to  his'  house  for  months,  and  is 
probably  a  cripple  for  life."    *    *    * 

The  court  held  that  the  verdict  was  supported  by  the  evidence,  as  also 
the  question  of  a  settlement  of  the  claim  and  payment  of  it  in  full,  and  the 
finding  of  the  jury  would  not  be  disturbed. 

Continuing,  the  court  said:  "The  second  question  in  order,  and  upon 
which  counsel  bestowed  much  consideration,  is,  whether  the  employment 
in  which  this  plaintiff  was  engaged  comes  within  the  provisions  and  the 
constitutional  limitations  upon  them  of  our  statute  making  railroad  com- 
panies liable  to  their  employees  for  injuries  resulting  from  the  negligence 
of  their  co-employees.  Section  7,  ch.  169,  Laws  1862,  and  Const.,  art.  3, 
§  30.  The  constitutionality  of  that  act,  within  certain  limitations,  has  been 
already  adjudicated  by  this  court.    See  McAunich  v,  Mississippi  &  Mo. 
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R.  R.  Co.,  20  Iowa,  338;  Ney  v.  D.  &  S.  C.  R.  Co.,  20  Iowa,  347,  and  Deppe 
V.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  36  Iowa,  52.  Under  these  rulings  is  the 
plaintiff  within  the  statute?  Acknowledging  the  cogency  and  power  of  the 
very  clear  and  able  argument  made  at  bar  by  the  senior  counsel  for  appel- 
lant, we  are,  nevertheless,  constrained,  but  with  much  of  doubt,  to  hold 
that  he  is.  In  view  of  all  the  facts  and  the  entire  argument,  the  plaintiff 
was,  it  seems  to  us,  in  the  language  of  the  first  case  above  cited,  '  engaged 
in  the  business  of  a  railroad  company,'  or,  in  the  language  of  the  second, 
he  was  *  engaged  in  operating  the  road  and  the  like,'  or,  in  the  language 
of  the  last  case,  his  *  services  related  to  the  perilous  business  of  railroading.' 
We  do  not  know  that  any  argument  we  could  make  would  add  force  or 
satisfaction  to  our  conclusion."    *    *    ♦ 

Foreman  of  construction  crew  struck  by  falling  object. . 

In  IIousER  V.  Chica<k),  Rock  Islai^d  &  Pacific  R.  R.  Co.,  60  Iowa,  230 
(December  Term,  1882),  it  was  held  (as  per  syllabus  to  official  report)  that 
"  an  employee  of  a  railroad  company,  who  is  foreman  of  a  crew,  with  the 
power  to  direct  the  men  under  him  in  their  work,  and  to  hire  and  discharge 
them  at  will,  is  a  co-employee  with  the  men  under  him,  in  contemplation 
of  section  1307  of  the  Code,  and  may  recover  of  the  railroad  company  for 
injuries  received  in  the  course  of  his  employment  by  reason  of  the  negli- 
gence of  the  men  in  his  crew." 

The  facts  in  the  Houser  case,  supra,  are  stated  by  Rothrock,  J.,  as 
follows:  "The  plaintiff  was  foreman  of  a  crew  of  men  employed  by  the 
defendant  in  the  construction  and  repair  of  bridges.  They  operated  a 
pile  driver,  loaded  timber  upon  cars,  and  conveyed  the  same  on  defendant's 
road.  On  the  i6th  day  of  November,  1880,  the  plaintiff  and  the  men  under 
his  charge  were  ordered  to  proceed  to  a  railroad  bridge  over  Cedar  Creek, 
in  Jefferson  county,  and  load  some  timbers  upon  cars  and  remove  them  to 
another  place.  The  timbers  had  before  that  been  taken  out  of  the  bridge, 
and  were  lying  upon  the  ground  below.  A  flat  car  was  placed  upon  the 
bridge,  upon  which  they  loaded  the  timbers,  and  the  distance  from  the  top 
of  the  car  down  to  the  ground  was  about  eighteen  feet.  In  order  to  raise 
the  timbers  to  the  car,  a  pine  stick  twenty  feet  long  and  six  by  eight  inches 
was  erected  perpendicularly,  resting  on  two  blocks,  each  twelve  by  twelve 
inches.  This  piece  of  pine  timber,  when  thus  used,  is  called  a  ginpole. 
The  bottom  or  lower  end  of  it  was  lashed  with  a  rope  to  one  of  the 
pilings  of  the  bridge;  and  about  seven  or  eight  feet  above  an  iron  bolt  was 
put  through  one  of  the  cap  timbers  of  the  bridge  into  and  through  the  gin- 
pole,  and  the  end  of  the  bolt  thus  driven  through  was  secured  by  a  nut. 
The  pole,  being  thus  fastened,  passed  up  near  the  flat  car,  and  upon  the 
top  of  the  pole  a  pulley  was  affixed,  through  which  a  rope  passed  to  a 
snatch  block  at  the  opposite  side  of  the  car,  and  thence  to  the  pile  driver, 
where  the  steam  power  was  applied  to  the  rope  to  raise  the  timbers  to  the 
car.  The  work  had  been  so  far  completed  that  it  was  necessary  to  remove 
the  ginpole  to  the  other  side  of  the  bridge.  The  last  two  or  three  timbers 
raised  had  been  placed  upon  the  car,  but  had  not  been  piled  up  on  the 
other  timbers.  At  this  time  the  plaintiff  gave  orders  to  some  of  the  men 
to  take  down  the  ginpole.  In  so  doing  they  unlashed  the  pole  at  the  lower 
end,  and  one  of  the  employees,  named  Woodford,  drove  the  bolt  back  as 
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far  as  he  could  with  a  maul,  and  then,  instead  of  taking  another  bolt  and 
using  it  as  a  follower  to  drive  out  the  bolt,  he  changed  his  position  and 
struck  the  pole  with  the  maul  and  knocked  it  off  the  bolt,  and  it  slipped  off 
the  blocks  on  which  it  rested  and  fell  in  a  slanting  direction,  and  as  it  fell 
an  iron  bolt  or  pin  through  the  top  of  the  pole  where  the  pulley  was 
fastened  caught  plaintiff  by  the  neck  and  threw  him  from  the  flat  car  to  the 
ground,  breaking  both  his  ankles  and  inflicting  injuries  upon  him.  The 
plaintiff,  as  foreman  of  the  crew,  had  full  control  over  the  men  under  his 
charge,  and  they  were  required  to  obey  his  instructions.  He  had  the  power 
to  employ  and  discharge  them,  or  any  of  them,  without  consultation  with, 
or  direction  from,  any  other  agent  or  officer  of  the  defendant;  and  at  the 
time  and  place  where  he  received  his  injury  he  had  full  charge  of  the  work, 
and,  in  respect  to  doing  the  same,  was  not  under  the  orders  of  any  other 
person."  ♦  ♦  ♦  Judgment  for  plaintiff  in  the  Scott  Circuit  Court 
affirmed. 

Railroad  detective  struck  by  train. 

In  Pyne  v.  Chicaoo,  Burlington  &  Quinc^  R.  Co.,  54  Iowa,  223  (June 
Term,  1880),  judgment  for  defendant  on  demurrer  to  complaint  in  the 
Clarke  District  Court  was  reversed,  the  case  being  stated  in  the  syllabus  to 
the  official  report  as  follows:  "The  plaintiff  alleged  that  he  was  employed 
by  defendant,  a  railroad  company,  as  a  private  detective,  and  that  while 
walking  upon  the  track  of  defendant's  road  in  ^the  performance  of  his  duties 
as  such  employee,  and  in  obedience  to  the  orders  of  his  principal,  he  was 
injured,  without  negligence  on  his  part,  through  the  negligence  of  the 
engineer  of  a  passing  train.  Held,  on  demurrer,  that  the  facts  alleged  were 
sufficient  to  bring  the  plaintiff  within  the  provisions  of  section  1307  of  the 
Code,  and  entitle  him  to  maintain  an  action  for  injuries  received  through 
the  negligence  of  a  co-employee." 

Railroad  employee  struck  by  revolving  crank. 

In  Nelson  v.  Chicaco,  Milwaukee  &  St.  Paul  R'y  Co.,  73  Iowa,  576 
(December  Term,  1887),  plaintiff,  engaged  in  operating  a  ditching  machine 
upon  a  moving  train  of  cars,  struck  by  a  revolving  crank,  the  injury  being 
caused  by  negligence  of  a  co-employee,  it  was  held  that  such  employment 
was  within  the  meaning  of  section  1307  of  the  Code,  making  railroad  com- 
pany liable  for  injury  to  an  employee  through  the  negligence  of  a 
co-employee.  Judgment  on  verdict  directed  for  defendant  in  the  Scott 
District  Court  was  reversed,  it  being  error  to  give  such  direction  where 
there  is  a  conflict  in  the  evidence  on  the  issues  involved. 

A  subsequent  trial  in  the  Nelson  case,  supra,  resulted  in  judgment  for 
plaintiff,  which,  on  appeal,  was  aihrmed  by  the  Supreme  Court.  See  77 
Iowa,  405  (May  Term,  1889). 

Snow  shoveler  falling  from  caboose  through  bridge. 

In  Smith  v.  Humeston  &  Shenandoah  R'y  Co.,  78  Iowa,  583  (October 
Term,  1889),  it  appeared  that  plaintiff  was  employed  as  a  snow  shoveler  to 
clear  defendant's  track  of  snow  obstructions,  his  duties  requiring  him  to 
ride  from  one  obstruction  to  another  in  defendant's  caboose.  At  the  time 
of  the  accident  it  was  dark  and  the  train  had  been  standing  for  some  time, 
the  caboose  being  on  a  bridge,  which  fact  was  not  known  to  plaintiff. 
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Haviog  occasion  to  attend  to  a  personal  want,  he  stepped  out  upon  the 
platform  of  the  caboose,  which  was  covered  with  snow  and  ice,  and  fell  to 
the  ground  under  the  bridge,  his  right  leg  being  severely  injured.  The 
headlight  of  the  engine,  which  was  next  to  the  caboose,  blinded  plaintiff 
for  the  moment  as  he  stepped  from  the  caboose,  so  that  he  could  not  see 
the  bridge.  The  trial  court  withdrew  the  case  from  the  jury  and  rendered 
judgment  for  defendant.  On  appeal  the  Supreme  Court  reversed  the  judg- 
ment of  the  Wayne  District  Court,  holding  that  there  was  evidence  from 
which  the  jury  might  have  found  for  plaintiff.  It  was  also  held  that  plain- 
tiff was  an  employee  engaged  in  the  operation  of  the  railroad  within  the 
meaning  of  section  1307  of  the  Code.  Citing  and  reviewing  numerous  cases 
defining  who  are  employees  entitled  to  recover  under  such  statute,  namely, 
Deppe  V.  R'y  Co.,  36  Iowa,  52;  Malone  v,  R'y  Co.,  65  Iowa,  417;  Luce  v, 
R'y  Co.,  67  Iowa,  417;  Smith  v.  R'y  Co.,  59  Iowa,  74;  Stroble  v.  R'y  Co., 
70  Iowa,  559;  Pyne  v.  R'y  Co.,  54  Iowa,  225;  Frandsen"  v.  R'y  Co.,  36  Iowa, 
372;  Pierce  v.  R'y  Co.,  7Z  Iowa,  142;  Nelson  v.  R'y  Co.,  73  Iowa,  576;  Foley 
V.  R'y  Co.,  64  Iowa,  644;  Potter  v.  R'y  Co.,  46  Iowa,  400;  Schroeder  v.  R'y 
Co.,  41  Iowa,  344  (which  cases  are  reported  in  this  volume  of  Am. 
Nbg.  Cas.). 

Section  foreman  struck  by  train. 

In  Haden  v.  Sioux  City  &  Pacific  R'y  Co.,  92  Iowa,  226  (October, 
1894),  section  foreman  working  on  track  struck  by  train,  judgment  for 
plaintiff  in  the  Harrison  District  Court  was  affirmed.  The  Supreme  Court 
said :  "  Now,  take  it  as  an  established  fact  that  the  brakeman  saw  plaintiff 
step  on  the  track,  as  he  says  he  did,  and  then  take  the  fact,  as  the  jury  was 
warranted  in  finding  it,  that  the  section  of  the  train  was  at  that  time  400 
feet  away;  and,  even  though  it  was  negligence  for  the  plaintiff  to  step  on 
the  track  without  looking  to  see  if  the  other  part  of  the  train  was  approach- 
ing, the  jury  might  conclude  that  the  accident  could  have  been  avoided  by 
due  care  on  the  part  of  the  brakeman  after  he  discovered  the  danger  to 
plaintiff.  If  so,  under  a  well  recognized  rule,  there  could  be  a 'recovery." 
*  *  *  "A  person  engaged  in  keeping  in  repair  the  track  of  a  railroad  for 
the  present  operation  of  its  trains  is  engaged  *  in  the  business  of  operating 
a  railroad,*"  within  Code,  section  1307.  Citing  Malone  v.  R'y  Co.,  65 
Iowa,  417? 

The  former  decision  in  the  Haden  case  is  reported  in  the  supplement  to 
99  Iowa,  and  is  also  reported  in  48  N.  W.  733-  See  Haden  v.  Sioux  City 
&  Pacific  R."R.  Co.,  99  Iowa,  735  (December  decisions,  1896). 

Under  Code,  §  3653,  the  Carlisle  tables,  contained  in  the  Encyclopaedia 
Britannica,  may  be  admitted  in  evidence  without  preliminary  proof.  Hadbmt 
v.  Sioux  City  &  Pac.  R.  Co.,  99  Iowa,  735. 

Water  boy  killed  by  car  leaving  track  and  falling  on  him. 

In  Keatley,  Adm'r  v.  Illinois  Central  R'y  Co.,  94  Iowa,  685  (May, 
1895),  water  boy  in  defendant's  employ  killed  by  a  car  leaving  the  track  and 
falling  on  him,  judgment  for  plaintiff  in  the  Dubuque  District  Court  was 
affirmed.  Plaintiff's  intestate  was  a  water  boy  with  a  stone  gang  engaged 
in  building  a  retaining  wall  along  the  embankment  adjacent  to  an  unfinished 
bridge  on  which  the  iron  gang  was  working.    On  the  day  of  the  accident 
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the  decedent  was  standing  on  a  derrick  platform  used  in  building  a  side 
wall,  when  a  freight  train  crossing  the  uncompleted  bridge  was  derailed 
and  a  car  fell  over  on  the  derrick  platform  and  killed  the  plaintifFs 
intestate.  It  was  held  that  recovery  could  be  had  under  Code,  §  1307,  for 
injury  connected  with  "  the  use  and  operation  of  a  railroad." 

Character  of  employment  question  for  jury. 

In   SCHROEDER  Vi    CHICAGO,    RoCK   ISLAND   &   PACIFIC    R*Y   CC,   4I    lowa, 

344  (December  Term,  1875),  employee  engaged  in  tearing  down  an  old 
bridge  across  the  river,  directed  by  bridge  superintendent  to  go  upon  a 
certain  train  of  cars  loaded  with  timbers,  which  were  being  removed,  for 
the  purpose  of  unloading  them,  thrown  off  the  cars  while  the  same  were 
in  motion,  the  negligence  charged  being  careless  loading  of  timbers  which 
fell  off,  judgment  for  plaintiff  in  the  Scott  Circuit  Court  was  reversed  for 
error  in  charging  "as  to  character  of  employment  under  the  statute  as 
matter  of  law,  when  the  same  was  a  question  of  fact  for  the  jury. 

A  subsequent  trial  of  the  Schroeder  case  resulted  in  judgment  for 
plaintiff,  which,  however,  on  appeal,  was  reversed  by  the  Supreme  Court 
on  the  question  of  the  right  of  defendant  to  require  the  plaintiff,  under 
direction  of  the  court,  to  submit  to  a  physical  examination  for  purpose  of 
ascertaining  the  character  and  extent  of  his  injuries.  See  47  Iowa,  375 
(December  Term,  1877). 

In  the  Schroeder  case,  47  Iowa,  375,  it  was  held  (as  per  syllabus  to  the 
official  report)  as  follows :  "  If  a  person  is  required  in^  the  course  of  his 
employment  by  a  railroad  company  to  go  upon  a  train,  and  he  does  so  in 
the  discharge  of  his  duty,  he  is  to  be  regarded  as  being  engaged  in  its 
operation,  notwithstanding  his  employment  may  not  be  connected  with 
the  running  of  its  trains,  and  the  company  is  liable  to  him  for  injuries 
resulting  from  the  negligence  of  a  co-employee." 

On  the  question  of  the  right  to  require  a  physical  examination  of  the 
injured  party,  the  court  (per  Beck,  J.)  discussed  the  points  very  fully,  and 
the  rulings  are  stated  in  the  syllabus  to  the  official  report,  as  follows: 

"  In  an  action  for  damages  for  personal  injuries,  the  plaintiff  may  be 
required  by  the  court,  upon  a  proper  application  therefor  by  the  defendant, 
to  submit  his  person  to  an  examination  for  the  purpose  of  ascertaining  the 
character  and  extent  of  his  injuries. 

*'  I.  A  party  to  an  action  has  the  right  to  demand  the  administration  of 
exact  justice,  and,  to  this  end,  that  evidence  essential  thereto  and  within  the 
control  of  the  court  shall  be  produced. 

**  2.  It  is  within  the  power  of  the  court  to  compel  an  examination  since 
the  plaintiff  is  before  it  as  a  witness,  and  upon  his  refusal  he  may  be  treated 
as  recusant. 

"  3.  The  courts  have  authority  to  direct  an  examination  in  actions  of 
divorce  on  the  ground  of  impotency. 

"4.  Plaintiffs  are  permitted  in  actions  for  personal  injuries  to  exhibit 
their  wounds  or  injuries  to  the  jury." 


Cases  not  falling  within  the  statute. 

Laborer  in  machine  shops  knocked  down  by  a  locomotive  wheel. 

In  Potter  v.  Chicago,  Rock  Island  &  Paofic  R.  R.  Co.,  46  Iowa,  399 
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(June  Term,  1877),  laborer  in  machine  shops  of  defendant  injured  by  being: 
knocked  down  by  a  locomotive  driving  wheel  which  he  and  other  employees 
were  moving  by  hand,  judgment  for  plaintiff  in  the  Dallas  Circuit  Court 
was  reversed  for  failure  to  state  all  the  issues  made  by  the  pleadings  in  the 
charge  to  the  jury.  As  to  the  statutory  liability  of  railroad  companies  the 
court  (per  Seevers,  J.)  said: 

"  It  has  been  held  by  this  court  that  the  change  made  in  the  common  law 
by  the  statute  extends  *  no  further  than  to  employees  engaged  in  the  busi- 
ness of  operating  railroads,  and  not  to  all  persons  employed  by  the  corpora- 
tion, without  regard  to  their  employment.  *  *  *  Corporations  owning 
and  operating  railways  may  engage  in  other  business  which  may  be  within 
the  scope  of  their  organization,  yet  not  at  all,  or  very  remotely,  connected 
with  the  use  of  their  roads.  *  *  *  Their  occupation  does  not  expose 
them  to  the  hazards  incident  to  railways.  The  statute  is  not  designed  for 
their  protection  and  benefit."  Schroeder  v.  Chicago,  R."  I.  &  P.  R.  Co.,  41 
Iowa,  344. 

"  In  the  present  case  the  plaintiff  was  in  no  manner  connected  with  the 
operation  of  a  railroad;  and  whether  the  defendant  is  liable  or  not  must 
depend  not  on  the  statute,  but  on  the  principles  of  the  common  law  as  held 
to  exist  in  this  State.  The  fact  that  the  shop  is  owned  and  controlled  by  a 
railroad  corporation  is  entirely  immaterial.  The  liability  of  the  defendant 
must  be  measured  by  the  same  rules  as  if  the  shop  was  owned  and  con- 
ducted by  a  natural  person.  The  common  law  on  this  subject  was  declared 
in  Sullivan  v.  M.  &  M.  R.  R.  Co.,  11  Iowa,  421,  to  be  that  the  employer 
was  not  liable  for  injuries  sustained  by  an  employee  through  the  negligence 
of  a  co-employee."    *    *    * 

Section  hand  loading  car  —  Negligence  of  fellow-servant. 

Smith  v.  Burlinoton,  Cedar  Rapids  &  Northern  R'y  Co.,  59  Iowa.  73 
(June  Term,  1882) ;  section  hand  engaged  in  loading  a  car  injured  through 
negligence  of  a  fellow-servant;  judgment  for  defendant  in  the  Fayette 
District  Court  affirmed;  the  case  did  not  fall  within  Code,  §  1307,  it  not 
being  shown  that  the  employment  was  connected  with  "the  operation  of 
the  railway." 

Engine  wiper  injured  by  fall  of  door  of  roundhouse. 

In  Malone  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  61 
Iowa,  326  (June  Term,  1883),  employee,  an  engine  wiper,  etc.,  while  endeav- 
oring to  close  a  heavy  door  to  a  roundhouse  which  was  obstructed  with  an 
accumulation  of  ice  and  snow,  injured  by  the  fall  of  the  door,  caused  by  an 
employee  prying  it  with  an  iron  bar,  which  lifted  the  door  from  its  hinges, 
judgment  for  plaintiff  in  the  Linn  District  Court  was  reversed  on  the 
ground  that  the  injury  was  not  "  in  any  manner  connected  with  the  use  and 
operation  of  the  railway,"  under  section  1307  of  the  Code. 

A  subsequent  trial  in  the  Malone  case  resulted  in  a  verdict  being  directed 
by  the  trial  court  for  defendant,  which,  on  appeal  to  the  Supreme  Court, 
was  affirmed.  Malone  v.  BuRLiN<rroN,  C.  R.  &  N.  R'y  Co.,  65  Iowa,  417 
(December  Term,  1884),  the  ruling  being  similar  to  the  former  decision. 

The  case  of  Deppe  v,  Chicago.  R.  I.  &  P.  R'y  Co.,  36  Iowa  52  (14  Am. 
Neg.  Cas.  632,  ante),  was  distinguished  from  the  Malone  case,  supra^ 
in  the  decisions  in  the  latter  case. 
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Employee  hoisting  coal  struck  by  crane. 

In  Luce  v.  Chicago,  St.  Paul,  Minneapolis  Si  Omaha  R*y  Co.,  67 
Iowa,  75  (September  Term,  1885),  employee  in  defendant's  coal  house, 
engaged  in  hoisting  coal  for  purpose  of  filling  a  car,  injured  by  the  crane 
striking  his  arm,  owing  to  the  negligent  management  of  the  crane  by  a 
co-employee,  judgment  for  plaintiff  in  the  O'Brien  District  Court  was 
rcT/ersedf  it  being  held  that  recovery  could  not  be  had,  the  injury  not  being 
in  any  manner  connected  with  the  use  and  operation  of  the  railroad. 
Following  Foley  v.  Chicago,  R.  I.  &  P.  R'y  Co.,  64  Iowa,  644,  and  Malone 
V.  Burlington,  C.  R.  &  ]tf.  R*y  Co.,  61  Iowa,  326,  and  65  Iowa,  417. 

Laborer  struck  by  heavy  stone  —  Fellow-servant  rule. 

See  also,  on  this  point,  Matson  v.  Chicago,  Rock  Island  &  Pacific  R*y 
Co.,  68  Iowa,  22  (December  Term,  1885),  where  the  cases  cited  in  the 
preceding  paragraph  were  followed.  In  the  Matson  case  the  plaintiff  was 
a  member  of  a  construction  gang,  his  duties  requiring  him  to  ride  upon 
and  work  about  defendant's  cars  and  tracks,  but  his  injury  was  caused  by 
a  co-employee  throwing  a  heavy  stone  upon  his  hand  while  engaged  in 
placing  stones  under  the  ends  of  the  ties.  Judgment  sustaining  demurrer 
to  complaint  affirmed. 

Employee  hauling  coal  injured  by  defective  platform  stairs, 

Stroble  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  70  Iowa,  555 
(December  Term,  1886);  employee  engaged  with  another  employee  in 
elevating  coal  to  a  platform  for  delivery  to  tenders  of  engines,  injured  while 
descending  stairs  of  platform,  the  same  giving  way  owing  to  defect  in  one 
of  the  planks;  judgment  for  plaintiff  in  the  Winneshiek  District  Court 
reversed  for  erroneous  instructions;  employment  not  within  terms  of  the 
statute  as  to  ''  use  and  operation  of  a  railway." 

Engine  dispatcher  assisting  machinist  to  put  a  spring  into  an  engine. 

In  Hathaway  v.  Illinois  Central  R*y  Co.  et  al.,  92  Iowa,  337  (Octo- 
ber, 1894),  engine  dispatcher  in  defendant's  roundhouse  injured  while  engaged 
with  another  employee  in  putting  a  spring  into  one  of  defendant's  engines, 
judgment  on  verdict  directed  for  defendant  in  the  Lyon  District  Court  was 
affirmed.  The  syllabus  to  the  official  report  states  the  case  as  follows:  "A 
machinist  in  the  employ  of  a  railroad  had  authority  to  ask  other  employees 
to  assist  him  on  occasions  when  he  could  not  alone  do  some  particular 
piece  of  work.  On  one  such  occasion,  in  setting  a  spring,  a  piece  of  rail 
was  used  where  ordinarily  a  square  br**  was  used.  The  rail  was  more  likely 
to  slip.  It  did  slip  and  injure  one  of  said  helping  employees.  This  could 
have  been  prevented  had  wood  blocks,  of  which  there  were  a  number  in 
the  shop,  been  used  as  wedges.  Held,  that  the  fact  that  the  machinist  was 
negligent  in  this  one  instance,  by  failure  to  use  the  wedges,  did  not  make  it 
negligence  to  employ  him.  The  work  was  not  connected  with  the  operation 
of  a  railroad.  The  machinist  was  not  a  vice-principal,  and  the  railroad 
was  not  responsible  for  his  negligence.  It  was  not  necessary  to  tell  the 
employees  of  the  danger  of  said  work,  as  they  knew  it  themselves."  Opinion 
rendered  by  Given,  J. 


646  14  AMERICAN  NEGLIGENCE  CASES, 

ReeeiveF  is  Ineladed  under  the  terms  of  the  statute. 

In  Sloan  v.  Central  Iowa  R*y  Co.,  62  Iowa,  728  (June,  1883),  it  was 
held  that  ''  a  receiver,  who  is  operating  a  railroad  under  the  appointment 
and  direction  of  a  court,  is  included  under  the  terms  *  persons  owning  or 
operating  railways,'  in  contemplation  of  sections  1278  and  1307  of  the  Code; 
and  such  receiver,  or  rather  the  property  in  his  hands,  is  liable  for  the  claim 
of  an  employee  for  injuries  received  through  the  negligence  of  co-em- 
ployees." It  was  also  held  that  there  was  a  right  of  recovery  against  rail- 
way company  taking  from  a  receiver  the  railroad  burdened  with  the  liability 
for  injuries  to  an  employee.  In  this  case  plaintiff,  employed  by  a  conductor 
to  take  the  place  of  the  regular  brakeman  on  the  train,  was  injurecl  while 
attempting,  under  orders  of  conductor,  to  cutoff  the  four  rear  cars  of  the 
train  while  it  was  in  motion,  the  train  being  started  by  engineer  before 
requisite  signal  was  given,  and  plaintiff  was  thrown  off  car  and  cun  over. 
Judgment  for  plaintiff  in  the  Poweshiek  Circuit  Court  affirmed, 

CONSTRUCTING  ENGINEER,  RIDING  ON  WRECKING 
TRAIN,  INJURED  IN  DERAILMENT  OF  TRAIN  — RAIL- 
ROAD  COMPANY  LIABLE.  —  In  MELOY  V.  CHICAGO  & 
NORTHWESTERN  R'Y  CO.,  77  Iowa,  743  {May  Term,  1889), 
constructing  engineer,  riding  on  tool  car  attached  to  wrecking 
train,  injured  in  derailment  of  train,  his  left  ifeg  being  crushed, 
judgment  for  plaintiff  for  $10,000  in  the  Cedar  Rapids  Superior 
Court  was  affirmed,  Hubbard,  Clark  &  Dawley,  appeared  for 
appellant  railway  company;  Ward&  Harman  and  Mills  &  Keeler, 
for  appellee.  The  facts  of  the  case  are  stated  in  the  opinion  by 
Robinson,  J.,  as  follows:  **  In  the  summer  of  1884  plaintiff  was  in 
the  employment  of  defendant,  and  was  engaged  as  a  civil  engineer 
in  superintending  the  laying  of  the  track  on  a  new  line  of  railway 
which  defendant  was  then  constructing  from  Belle  Plaine  to  What 
Cheer.  He  was  not  required  to  see  that  the  track  was  kept  in  good 
condition  after  it  was  laid.  On  the  third  day  of  August,  of  the  year 
named,  the  track  had  been  laid  from  Belle  Plaine  to  a  point  about 
thirty-five  miles  south.  On  that  day  plaintiff,  who  was  in  Belle 
Plaine  to  visit  his  family,  was  ordered  to  go  to  the  front  with  a 
wrecking  train,  which  was  going  down  to  assist  in  replacing  on  the 
track  a  derailed  engine.  The  train  consisted  of  an  engine,  which 
was  run  backwards,  pushing  the  tender  and  pulling  the  cars;  a 
wrecking  car,  with  derrick,  next  to  the  engine;  an  old  way  car, 
fitted  up  and  used  as  a  tool  car,  next  to  the  wrecking  car;  three  flat 
cars  loaded  with  steel  rails;  three  loaded  with  ties;  and  at  the  rear 
end  a  box  car,  fitted  up  and  used  as  a  way  car.  The  plaintiff,  with 
other  employees  of  defendant,  rode  in  the  tool  car.  At  a  point 
about  twenty-one  miles  south  of  Belle  Plaine  the  engine,  derrick 
car,  tool  car  and  forward  trucks  of  the  first  car  of  rails  left  the  track, 
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and  the  tool  car  was  badly  broken.  At  the  moment  of  the  accident 
plaintiff  was  standing  on  a  platform  of  the  tool  car,  whither  he  had 
gone,  as  he  states,  for  the  purpose  of  jumping  from  the  train,  under 
the  belief  that  an  accident  was  imminent.  He  was  caught  between 
two  cars  in  such  a  manner  that  his  left  leg  was  crushed,  making 
amputation  necessary.  Other  injuries  were  also  received.  The 
evidence  on  the  part  of  plaintiff  tends  to  show  that  the  track  where 
the  accident  occurred  was  in  bad  condition  at  the  time ;  that  it  was 
laid  through  a  deep  cut,  over  wet,  soft  earth;  that  it  had  settled 
unevenly,  and  was  out  of  line;  that  the  condition  had  been  made 
worse  by  a  storm  of  rain  the  night  before;  and  that  at  the  time  of 
the  accident  the  train  was  running  from  twelve  to  seventeen  miles 
an  hour.  The  way  car  did  not  leave  the  track.  Plaintiff  charges 
that  the  train  was  negligently  run  at  too  high  a  rate  of  speed  over 
a  track  known  to  defendant  to  be  in  a  dangerous  condition,  by  an 
inexperienced  and  incompetent  engineer;  and  that  he  did  not  con- 
tribute to  the  injuries  of  which  he  complains.  The  jury  found 
specially  that  defendant  was  negligent  in  maintaining  and  repairing 
the  roadbed  and  track  at  the  time  and  place  of  the  accident;  that 
the  train  in  question  was  "  running  at  a  dangerous  and  negligent 
rate  of  speed,  considering  the  condition  of  the  roadbed  at  that  place 
and  time;  "  and  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence. The  amount  of  the  verdict  and  judgment  was  $10,000.  An 
opinion  was  filed  in  this  cause  on  a  former  submission,  but  a  rehear- 
ing was  granted  on  the  petition  of  appellant,  and  the  cause  again 
submitted."    ♦    *    ♦ 

Notes  of  eases  relating  to  Injuries  to  loeomotive  engineers. 

Engineer  injured  in  collision, 

York,  Adm'r  v.  Chicaoo,  Milwaukee  &  St.  Paul  R'y  Co.,  98  Iowa,  544 
(May,  1896);  engineer  fatally  injured  in  collision  between  two  freight  trains; 
disobedience  of  rules;  contributory  negligence;  judgment  on  verdict 
directed  for  defendant  in  the  Jones  District  Court  affirmed;  the  case  of 
Haas  V,  Chicago,  M.  &  St.  P.  R*y  Co.,  90  Iowa,  259,  distinguished. 

Laird  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  100  Iowa,  336 
(December,  1896);  engineer  injured  in  collision;  judgment  for  plaintiff  in 
the  Guthrie  District  Court  was  reversed;  erroneous  instruction  on  measure 
of  damages,  and  error  in  admitting  railroad  rules  on  the  question  of  speed 
of  trains. 

Engineer  injured  in  derailment  cff  train. 

In  Knapp  v.  Sioux  City  &  Pactfic  R'y  Co.,  65  Iowa,  91  (October  Term, 
1884),  locomotive  engineer  injured  in  derailment  of  train,  his  right  arm 
being  broken,  defective  track  being  alleged,  judgment  for  defendant  in  the 
Pottawattamie  District  Court  was  reversed  on  question  of  practice;  assump- 
tion of  risk;  proximate  cause. 
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A  subsequent  trial  in  the  Knapp  case  resulted  in  verdict  and  judgment 
for  plaintiff  for  $9,500,  which  was  affirmed  by  the  Supreme  Court.  71  Iowa, 
41  (March  Term,  1887). 

In  WoRDEN,  Adm'r  v.  Humeston  &  Shenandoah  R'y  Co.,  72  Iowa,  201 
(June  Term,  1887),  engineer  killed  in  derailment  of  engine,  due  to  alleged 
defective  track,  judgment  for  plaintiff  in  the  Page  Circuit  Court  was 
reversed;  declarations  of  section  foreman  at  time  other  than  that  of  accident 
not.  admissible  as  part  of  res  gesta;  erroneous  instructions,  etc. 

A  subsequent  trial  of  the  Worden  case  resulted  in  verdict  and  judgment 
for  plaintiff,  which,  on  appeal,  was  affirmed.  See  76  Iowa,  310  (October 
Term,  1888). 

ScAOEL,  Adm'r  V,  Chicago,  Milwaukee  &  St.  Paul  R*y  Co.,  83  Iowa, 
380  (October,  1891);  engineer  killed  in  derailment  of  train  while  passing 
over  bridge  crossing  stream,  the  ice  in  the  stream  having  lodged  against  the 
bridge,  and  when  struck  by  the  engine  the  rails  were  loosened;  judgment 
for  plaintiff  in  the  Cerro  Gordo  District  Court  for  $6,500  affirmed. 

In  the  Scagel  case,  supra,  Johnson's  New  Universal  Encyclopaedia,  a 
standard  work  upon  matters  of  science  and  art,  was  held  competent  evidence 
on  life  expectancies. 

Engineer  coming  in  contact  with  water-crane  near  track. 

In  Gould,  Adm'x  v.  Chicago,  Burlington  &  Quincy  R'y  Co.,  66  Iowa, 
590  (June  Term,  1885),  engineer  killed,  judgment  for  plaintiff  in  the  Des 
Moines  Circuit  Court  was  reversed  for  erroneous  instructions.  The  facts 
are  stated  by  Beck,  Ch.  J.,  as  follows:  "  The  intestate,  at  the  time  of  his 
death,  was  the  engineer  in  charge  of  an  engine  drawing  a  freight  train 
between  Burlington  and  Ottumwa.  He  was  instructed  to  make  the  trip 
without  stopping  at  any  station  unless  signaled  or  specially  directed.  It 
appears  that  it  was  the  duty  of  the  conductor  or  brakeman  of  the  rear  end 
of  the  train,  when  passing  stations,  to  make  signals  to  the  engineers.  The 
train  having  reached  leffler,  and  the  engine  and  many  cars  having  passed 
the  station  house,  the  intestate,  after  making  inquiry  of  the  firemen  in 
regard  to  the  expected  signal,  which,  it  appears,  was  not  given,  went  to  the 
side  of  the  engine  usually  occupied  by  the  fireman,  and  leaned  out  of  the 
'  gangway,'  looking  back  for  the  expected  signal.  He  was  almost  instantly 
struck  upon  the  head  by  a  *  water-crane '  or  *  water-column,*  causing  an 
injury  which  soon  resulted  in  death.  The  water-crane,  or  the  frame  sup- 
porting it,  was  about  two  feet  from  the  floor  of  the  gangway  upon  which 
intestate  was  standing  when  he  received  the  injury."    *    ♦    * 
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HAAS,  Adm'r  v.  CHICAGO,  MILWAUKEE  & 
ST.  PAUL  RAILWAY  COMPANY. 

Supreme  Courts  lawa^  January  Term^  18^4. 

(Reported  in  90  Iowa,  259.) 

COLLISION  BETWEEN  CONSTRUCTION  AND  PASSENGER 
TRAINS  — FIREMAN  INJURED  — RULES  AND  REGULA- 
TIONS—CONTRIBUTORY NEGLIGENCE.  — A  fireman  of  a  con- 
struction or  work  train  is  not  guilty  of  contributory  negligence  because 
of  his  failure  to  object  to  the  conductor's  orders  to  take  his  train  on 
the  main  track,  where  it  collides  with  a  passenger  train  which  he  knew 
was  due,  and  also  probably  knew  had  not  passed,  notwithstanding  the 
rules  of  the  defendant  company  prohibited  work  trains  leaving  without 
orders,  and  required  such  orders  to  be  shown  to  the  fireman.  The  fact 
that  the  fireman  ought  to  have  known  that  the  passenger  train  had  not 
passed  would  not  be  knowledge  that  his  train  ought  not  to  start,  if  he 
was  without  knowledge  as  to  what  information  the  conductor  had 
received  in  relation  thereto  (i). 

IMMINENT  PERIL  — EMERGENCY.  — It  is  not  necessarily  negligent 
for  a  person  suddenly  exposed  to  imminent  peril  and  danger  to  act  in 
a  manner  which  he  thinks  best  for  his  own  safety,  although  what  he 
does  may  not  be  the  right  thing,  or  what  he  would  not  have  done  at  a 
time  free  from  excitement. 

VERDICT  — DAMAGES  NOT  EXCESSIVE.  — A  verdict  for  $8,000 
damages  for  the  death  of  a  fireman,  a  man  of  good  habits,  health  and 
intelligence,  earning  two  dollars  and  twenty  cents  per  day,  and  with  a 
life  expectancy  of  forty  years,  was  not  excessive. 


I.  Injuries  to  locomotive  firemen. — 
In  Cooper  v.  Central  Railroad  of 
lowA,  44  Iowa,  134  (December 
Term,  1876),  fireman  fatally  injured 
by  train  being  thrown  from  track  in 
collision  with  cow  on  track,  judg- 
ment for  plaintiff  in  the  Marshall 
District  Court  was  aMrmed. 

KuHNS,  Adm'r  v.  Wisconsin, 
Iowa  &  Nebraska  R'y  Co.,  70  Iowa, 
561  (March  Term,  1887);  fireman 
killed  in  derailment  of  tender  and  en- 
gine, defective  wheel  on  tender 
breaking,  causing  tender  and  engine 
to  fall  down  embankment;  judgment 
for  plaintiff  in  Black  Hawk  Circuit 
Court  reversed;  errors  in  rulings  as 
to  evidence  and  requests  to  charge, 
etc. 


In  Knott  v.  Dubuque  &  Sioux 
City  R'y  Co.,  84  Iowa,  462  (Janu- 
ary, 1892),  fireman,  jointly  employed 
by  two  companies  on  locomotive  en- 
gine, injured  by  being  thrown  vio- 
lently backwards,  caused  by  a  sudden 
and  violent  movement  of  the  engine, 
the  engine  being  defective,  judgment 
for  plaintiff  in  the  Lyon  District 
Court  for  $9,000  was  aMrmed.  Where 
another  company  assumed  the  lia- 
bilities of  the  company  causing  in- 
jury to  an  employee,  and  was  made 
a  co-defendant,  the  court  had  juris- 
diction of  both  defendants.  The 
question  fully  discussed  in  the  opin- 
ion by  Given,  J. 
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Appeal  from  Scott  District  Court.     The  case  is  stated  in  the 
opinion.    Judgment  affirmed. 

.    John  T.  Fish,  White  &  Murphy  and  Mills  &  Keeler, 
for  appellant. 

Bills  &  Hass,  for  appellee. 

Bobinson^  J.  —  The  plaintiff  is  the  administrator  of  the  estate 
of  P.  W.  Davies,  who  was  killed  on  the  2ist  day  of  May,  1890, 
while  in  the  employment  of  defendant  as  fireman  of  the  loco- 
motive engine  of  one  of  its  construction  or  work  trains.     His 
train  left  Coon  Rapids  in  the  morning  of  that  day,  in  charge  of 
conductor  Lyman,   under  orders  to  work  between   the  place 
named  and  Dedham.     An  hour  or  more  before  noon  the  train 
was  run  into  Dedham,  to  clear  the  track  for  a  freight  train  known 
as  "No.  II;"  and  the  conductor  there  received  an  order  that 
the  west-bound  passenger  train  designated  as  **  No.  3"  would 
be  fifty-five  minutes  late.     The  work  train  was  run  out  a  few 
miles,  and  was  again  taken  back  to  Dedham.    The  conductor 
and  others  of  the  trainmen,  including  Davies,  then  took  dinner 
in  Dedham,  at  a  place  which  was  located  about  two  blocks  from 
the  main  railway  track.     The  men  sat  at  the  same  table  while 
the  meal  was  being  eaten,  and,  it  is  claimed,  the  fact  that  No.  3 
was  late  was  mentioned  by  some  of  them.     After  they  had  fin- 
ished eating,  the  men  returned  to  the  railway;  the  engineer  and 
fireman  going  to  the  engine,  and  the  conductor  and  rear  brake- 
man  to  the  depot,  to  inquire  about  train  No.   2.     On   being 
informed  that  it  was  late,  the  conductor  ordered  the  brakeman 
who  was  with  him  to  throw  the  switch  for  the  main  line,  and 
gave  the  engineer  the  signal  to  go  ahead.     Before  that  time,  No. 
3,  if  only  fifty-five  minutes  late,  should  have  passed  the  station 
going  westward,  but  it  was  then  an  hour  and  twenty  minutes 
late,  and  had  not  reached  it.     The  conductor  had  forgotten  the 
train,  and  did  not  inquire  for  it  of  the  operator,  and  it  had  also 
been  forgotten  by  the  rear  brakeman.     In  obedience  to  the  sig- 
nal, the  engineer  moved  the  train  onto  the  main  line,  and  thence 
eastward.     When  about  a  quarter  of  a  mile  east  of  Dedham,  the 
engineer  discovered  No.  3,  within  a  short  distance,  approaching 
at  the  rate  of  about  forty-five  miles  an  hour.     He  set  the  air- 
brakes, called  to  Davies  to  jump,  struck  him  on  the  shoulder  in 
passing,  and  jumped  from  the  engine.     Davies  did  not  jump. 
There  was  a  collision,  and  he  was  crushed  between  the  tank  and 
boiler-head  of  his  engine,  dying  within  half  an  hour. 
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I.  It  is  not  disputed  that  the  conductor  was  negligent  in  not 
protecting  his  train  against  No.  3,  but  it  is  claimed  that  Davies 
should  also  have  known  that  it  had  not  passed  the  station,  and 
that  he  was  negligent  in  not  calling  the  attention  of  his 
co-employees  to  the  fact,  and  in  going  out  on  his  engine,  thereby 
contributing  to  the  cause  of  his  death.  The  rules  of  defendant 
in  force  at  the  time  of  the  accident  contained  the  following: 
**  The  safety  of  passengers  and  trains  is  of  the  first  importance, 
and  all  operations  of  working  and  repairing  the  road  must  be 
subservient  thereto."  "  [98.]  All  special  orders  for  the  move- 
ment of  trains  must  be  addressed  to  the  conductor  and  engineer, 
of  which  three  copies  shall  be  made.  ***"•*  [100.]  A 
train  must  not  leave  a  station,  when  directed  to  run  by  special 
order,  unless  the  conductor  and  engineer  have  a  copy  of  the  same 
in  their  possession.  [loi.]  Conductor  must  in  all  cases  show 
telegaphic  orders  pertaining  to  movements  of  trains  to  the  rear 
brakeman,  and,  when  practicable,  to  the  forward  brakeman. 
Engineers  must  in  all  cases  show  the  same  to  the  fireman,  an(^ 
when  practicable,  to  the  forward  brakeman.  Brakemen  and  fire- 
men must  report  every  instance  when  conductors  and  engineers 
fail  to  comply  with  this  rule."  The  order  in  regard  to  train  No.  3 
was  dated  at  Perry,  was  addressed  to  the  conductor  and  engineer, 
and  read  as  follows:  "  Number  three  [3]  will  run  fifty-five  [55] 
minutes  late  from  Perry  to  Co.  Bluff's."  It  was  received  by  the 
conductor  and  engineer  at  10:53  o'clock  in  the  forenoon.  The 
conductor  read  his  copy  of  the  order  to  the  rear  brakeman,  the 
forward  brakeman  being  absent,  and  Davies  knew  of  it. 

The  effect  of  the  order  was  to  permit  the  work  train  to  use 
the  track  for  fifty-five  minutes  immediately  following  the  schedule 
time  of  No.  3,  or,  as  stated  by  appellant,  it  gave  the  right  to  the 
work  train  to  use  fifty-five  minutes  on  the  schedule  time  of  the 
passenger  train,  and  no  more.  It  is  said  that  the  work  train 
moved  only  by  special  orders,  and  as  an  irregular  train  of  an 
inferior  class.  It  was  required  to  keep  out  of  the  way  of  all 
regular  passenger  and  other  trains.  The  superintendent  of  the 
division  of  that  part  of  the  railway  on  which  the  accident  occurred 
states  that  work  trains  are  run  wholly  by  special  orders,  and 
have  no  existence  except  as  given  by  telegraphic  order;  but  that 
was  not  true  to  the  extent  claimed.  The  general  movements  of 
work  trains  depended  upon  telegraphic  orders,  which  directed 
the  conductor  and  engineer  where  the  train  should  be  worked. 
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and  informed  them  in  regard  to  other  trains;  but  the  manner  in 
which  the  orders  should  be  observed  was  necessarily  left  largely 
to  the  discretion  of  the  conductor,  and  it  was  ordinarily  the  duty 
of  the  other  trainmen  to  obey  his  orders.     If  the  claims  now 
made  by  appellant  are  well  founded,  then  it  was  the  duty  of  the 
trainmen  to  refuse  to  obey  the  directions  of  the  conductor  until 
they   had   first   satisfied    themselves   that   the   directions  were 
authorized  by  the  telegraphic  orders,  and  when  a  discretion  was 
lodged  in  the  conductor  it  would  have  been  their  duty  to  refuse 
obedience  unless  they  should  approve  his  orders  as  within  that 
discretion.     It  is  scarcely  necessary  to  say  that  such  a  rule  would 
destroy  the  discipline  essential  to  the  proper  management  of 
trains,  and  we  find  nothing  in  the  record  which  requires  that  it 
be  enforced  in  this  case.     Whether  Davies  knew  that  No.  3  had 
not  passed  when  the  conductor  ordered  his  train  out  onto  the 
main  line  is  not  shown.     It  is  probable,  but  not  certain,  that  he 
would  have  heard  the  train  had  it  gone  through  the  station  while 
he  was  at  dinner.     But,  conceding  that  he  should  have  known 
that  it  had  not  yet  arrived,  it  does  not  follow  that  he  knew  his 
train  should  not  have  been  ordered  out.     He  knew  he  had  not 
seen  a  telegraphic  order  which  announced  any  further  change  in 
the  time  of  No.  3,  it  is  true,  but  he  did  not  know  what  informa- 
tion the  conductor  had  received.     It  may  be  said  that  it  was  his 
right  to  see  the  order  if  one  had  been  received,  and  that  until  he 
saw  it  he  should  have  acted  on  the  presumption  that  none  had 
been  sent,  but  such  a  course  on  his  part  was  not  required  by  the 
rules.     They  provided  that  train  and  enginemen  should  be  held 
equally  responsible  for  the  violation  of  any  of  the  rules  governing 
the  safety  of  the  trains,  and  that  they  should  take  every  precau- 
tion for  the  protection  of  trains,  even  if  not  provided  for  by  the 
rules;  but  they  also  provided  that  the  conductor  should  have 
charge  and  control  of  the  train  and  of  all  persons  employed  on 
it,  and  made  him  responsible  for  its  movements  while  on  the 
road,  "  except  when  his  directions  conflict  with  the  rules   or 
involve  risk  or  hazard,"  in  either  of  which  cases  the  engineer  was 
to  be  held    alike    accountable.     Brakemen    and    firemen  were 
required  to  report  every  instance  when  the  conductors  and  engi- 
neers should  fail  to  show  their  telegraphic  orders  as  provided  by 
rule  loi,  but  we  find  nothing  in  the  rules  which  required  them 
to  disobey  the  orders  given.     The  provision  holding  them  equally 
responsible  for  the  violation  of  the  rules  governing  the  safety  of 
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the  train  must  be  given  a  reasonable  construction.  It  applied  to 
each  one  within  the  range  of  his  own  duties,  and  did  not  make 
him  responsible  for  the  wrongful  actions  or  omissions  of  others. 
It  is  said  that  Davies  and  all  the  other  trainmen  forgot  all  about 
No.  3.  That  is  not  shown  by  the  evidence,  although  the  rear 
brakeman  testified  to  that  effect;  but  it  is  evident  that  he  had 
no  means  of  knowing  the  fact  in  regard  to  the  engineer  and  fire 
man.  The  conductor  and  rear  brakeman  forgot  it.  The  engineer 
remembered  it,  but,  as  the  conductor  had  just  come  from  the 
telegraph  station  when  the  signal  to  move  was  given,  he  con- 
cluded that  the  train  had  passed.  It  is  not  shown  that  Davies 
had  forgotten,  nor  is  it  shown  that  he  knowingly  went  into  a 
place  of  danger,  and  the  jury  may  well  have  found  that  he  was 
not  negligent  in  remaining  at  his  post. 

2.  The  appellant  complains  of  the  fifth  paragraph  of  the  charge 
to  the  jury,  which  is  as  follows:  "  [5.]  You  are,  however,  in 
this  connection,  to  remember  that  when  a  person  suddenly  finds 
himself  exposed  to  great  peril  and  danger,  and  is  obliged  to  act 
upon  the  spur  of  the  moment,  it  is  not  necessarily  negligence  if, 
under  such  circumstances,  he  did  what  he  thought  was  for  the 
best  for  his  own  safety,  although  what  he  then  did  may  not  be 
the  right  thing,  or  what  he  would  have  done  in  cooler  moments, 
and  when  he  was  free  from  excitement."  The  ground  of  the 
complaint  is  that  there  is  no  evidence  to  justify  it.  It  is  said 
that  the  responsibility  of  Davies  must  be  judged  from  what  he 
did  or  failed  to  do  when  his  train  was  ordered  onto  the  main 
track,  and  that  the  instruction  was  not  applicable  to  him  as  he 
was  situated  at  that  time.  But  it  referred  to  his  situation  at  the 
time  of  the  collision.  The  engineer  spoke  to  and  struck  him  to 
warn  him  of  the  danger,  and  then  jumped  from  the  train,  thus 
saving  himself.  Had  Davies  also  jumped,  he  might  have  escaped 
injury;  and  the  court  correctly  charged  the  jury  in  regard  to  his 
duty,  and  the  weight  to  be  given  to  his  conduct  under  such 
circumstances. 

3.  The  appellant  contends  that  the  amount  of  the  verdict  is 
excessive,  and  that  the  jury  were  not  properly  charged  in  regard 
to  the  measure  of  damages.  We  discover  no  error  in  the  charge 
in  that  respect.  The  amount  allowed  was  $8,000,  and  we  cannot 
say  it  was  excessive.  The  expectancy  of  life  of  the  decedent 
was  a  little  more  than  forty  years,  and  his  earnings  were  $2.20 
per  day.    He  was  of  good  habits,  free  from  disease  and  intelligent 
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The  damages  in  such  a  case  cannot  be  determined  accurately. 
There  was  evidence  upon  which  to  base  the  verdict  rendered, 
and  we  do  not  think  it  should  be  disturbed.  See  Locke 
V.  Railway  Co.,  46  Iowa,  115;  Lowe  v.  Chicago,  St.  P.,  M.  & 
O.  R'y  Co.,  89  Iowa,  420,  $6  N.  W.  523  (i). 

4.  What  we  have  said  disposes  of  the  controlling  questions  in 
the  case.  Some  objections  are  ui^ed  by  appellant  which  we 
have  not  mentioned  in  detail,  but  we  have  examined  thfem  all, 
and  conclude  that  the  record  does  not  disclose  any  error  preju- 
dicial to  the  defendant.  The  judgment  of  the  district  court  is 
affirmed. 


FIREMAN  INJURED  BY  ENGINE  RUNNING  INTO  SNOW 
BANK  — RISK  OF  EMPLOYMENT.  —  In  BROWN,  AOM'X,  V. 
CHICAGO,  ROCK  ISLAND  &  PACIFIC  R'Y  CO.  64  Iowa,  652 
(October^  1884)^  fireman,  on  one  of  defendant*s  engines,  killed  by 
being  knocked  from  the  engine  by  a  bank  of  snow  near  the  track 
and  run  over  by  the  train,  judgment  for  plaintiff  in  the  Washington 
Circuit  Court  was  reversed^  the  syllabus  to  the  official  report  stating 
the  case  as  follows : 

''Following  the  case  of  Dowell  v,  Burlington,  Cedar  Rapids  & 
Northern  R'y  Co.,  62  Iowa,  629  (2),  it  was  held  that  the  dangers 
from  snow  banks  are  inseparable  from  the  operation  of  railroads, 
when  snow  prevails  and  is  removed  from  the  track;  that  employees, 
when  they  enter  the  service,  assume  the  risk  of  such  dangers;  and 
that  railroad  companies  are  not  chargeable  with  negligence  in  leav- 
ing the  accumulations  of  snow  which  it  removes  in  proximity  thereto, 
even  though  some  degree  of  danger  to  employees  engaged  in  the 
operation  of  trains  is  thereby  created. 

"In  an  action  based  upon  personal  injury  caused  by  negligence 


I.  In  Lowe,  Adm'x  v.  Chicack), 
St.  Paul,  Minneapolis  &  Omaha 
R'y  Co.,  89  Iowa,  420  (October, 
1893),  plaintiffs  intestate,  a  brake- 
man  in  defendant's  employ,  killed 
while  uncoupling  freight  cars,  engi- 
neer giving  the  cars  a  "  kick,"  throw- 
ing plaintiff's  intestate  under  the 
wheels,  judgment  for  plaintiff  in  the 
Osceola  District  Court  for  $5,000 
was  aMrmed;  damages  not  excessive 
where  brakeman  at  time  of  injury 
was  25  years  of  age,  in  good  health, 
and  earning  $55  per  month,  his  fam- 


ily  being   entirely    dependent   upon 
him  for  support 

2.  In  DowELL,  Adm'r  v.  Burl- 
ington, Cedar  Rapids  &  Northern 
R'y  Co.,  62  Iowa,  629  (December 
Term,  1883),  brakeman  falling  from 
engine,  run  over,  and  killed  by  train 
which  was  passing  through  a  snow 
bank,  judgment  for  plaintiff  in  the 
Linn  Circuit  Court  was  reversed^  the 
deceased  employee  having  assumed 
the  risks. 
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resulting  in  death,  in  estimating  the  measure  of  damages  which  the 
estate  of  the  deceased  may  recover,  it  is  proper  to  consider  his 
calling  at  the  time  of  his  death,  his  ability,  the  amount  of  his  earn- 
ings, and  like  circumstances;  but  evidence  is  incompetent  in  such 
a  case  to  prove  that  he  was  in  the  line  of  promotion  in  his  calling, 
and  that,  if  promoted,  his  earnings  would  have  been  increased." 

In  BRYANT,  Adm'R.  V.  BURLINGTON,,  CEDAR  RAPIDS  V. 
NORTHERN  R'Y  CO.,  (>(i  Iowa,  305  {June  TVrw, /<f<?5'),  fireman 
killed  by  overturning  of  the  engine  while  engaged  in  "  bucking 
snow,"  judgment  on  verdict  directed  for  the  railway  company  in 
the  Linn  Circuit  Court  was  affirmed^  it  being  held  that  the  accident 
was  one  of  the  risks  of  employment  (two  justices,  however,  dis- 
senting). *'  The  petition  stated  that  Albert  Bryant,  deceased,  was 
an  employee  of  the  defendant,  and  that  the  engine  on  which  he  was 
fireman  was  thrown  from  the  track  with  great  violence,  without 
negligence  on  the  part  of  the  deceased,  whereby  he  was  instantly 
killed.  It  is  stated  that  the  accident  occurred  because  the  defend- 
ant was  negligent  in  failing  to  keep  the  track  free  from  snow  and 
ice;  that  the  defendant,  knowing  its  track  was  so  unincumbered, 
ran  its  train  at  a  high  rate  of  speed,  well  knowing  that  under  such 
circumstances  it  was  liable  to  leave  the  track;  that  the  train  on 
which  the  deceased  was  performing  the  duties  as  fireman  was  not 
provided  with  a  snow-plow,  and  that  there  were  two  engines  attached 
thereto;  that  the  train  was  run  into  a  large  bank  of  compact  snow- 
and  ice.  The  defendant  denied  that  the  accident  was  caused  bv 
the  negligence  of  the  defendant,  and  it  pleaded  that  the  accident 
occurred  when  the  train  and  employees  were  engaged  in  "bucking 
snow,"  which  was  one  of  the  usual  and  ordinary  hazards  the  deceased 
assumed  when  he  undertook  the  duties  of  fireman.  There  was  a 
trial  by  jury,  and  at  the  conclusion  of  the  plaintiff's  evidence  the 
court,  on  motion,  directed  the  jury  to  find  for  the  defendant,  which, 
being  done,  judgment  was  rendered  on  the  verdict,  and  plaintiff 
appealed." 

In  BROWN  V.  CHICAGO,  ROCK  ISLAND  &  PACIFIC  R'Y 
CO.,  69  Iowa,  161  {June  Term^  i886\  fireman  killed  by  coming  in 
contact  with  a  snow  bank  close  to  the  track,  judgment  for  plaintiff 
in  the  Washington  District  Court  was  reversed^  on  the  ground  that 
the  accident  was  one  of  the  risks  of  employment.  Following  Dowell 
V.  Burlington,  C.  R.  &  N.  R*y  Co.,  62  Iowa,  629,  and  Brown  9.  Chi- 
cago,  R.  I.  &  P.  R'y  Co.,  64  Iowa,  652. 

See  former  appeal  in  the  Brown  case,  64  Iowa,  65a. 
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SECTION  HAND  KILLED  BY  PASSING  FREIGHT  TRAIN 
—  PRESUMPTION  OF  NEGLIGENCE  —  EVIDENCE  —  IN- 
STRUCTIONS  —  DAMAGES.  —  In  WHEELAN,  TRUSTEE,  V. 
CHICAGO,  MILWAUKEE  &  ST,  PAUL  R'Y  CO.,  85  Iowa,  167 
{May^  iSg2\  section  hand  killed  by  passing;  freight  train,  judgment 
for  plaintiff  in  the  Johnson  District  Court  was  reversed^  the  facts 
being  stated  in  the  syllabus  to  the  official  report  (paragraph  x)  as 
follows: 

*'  In  an  action  for  damages  for  the  negligent  killing  of  one  D.,  a 
section  hand  employed  on  the  defendant's  railway,  it  appeared  that 
the  deceased  was  killed  by  a  passing  freight  train  while  standing 
within  a  few  feet  of  the  track,  and  leaning  upon  a  crow-bar,  the 
opposite  end  of  which  rested  upon  the  ground  higher  than  that 
where  the  deceased  was  standing.  The  train  in  question  contained 
several  dump  cars,  the  doors  of  which  were  from  twelve  to  fifteen 
feet  in  length,  and  about  three  feet  in  width,  and  were  hung  from 
the  top  of  the  car,  and  fastened  at  the  bottom.  It  was  the  theory 
of  the  plaintiff  that  the  fastening  to  the  doors  of  one  of  these  cars 
was  so  defective  that  the  doors  became  unfastened,  and  swinging 
outward  toward  the  deceased  as  the  train  passed,  struck  the  bar 
upon  which  he  was  leaning  with  such  force  as  to  drive  it  against  his 
neck  and  breast,  and  instantly  killing  him.  The  evidence  showed 
that  the  door  in  question  was  found  down  at  several  points  below 
the  place  where  the  accident  occurred,  and  was  fastened  up,  but 
that  it  was  not  down  at  the  next  station  above;  that  the  portion 
of  the  door  which  it  is  claimed  struck  the  bar  in  the  hands  of  the 
deceased  was  about  two  inches  wide  and  nearly  an  inch  thick,  but 
that  the  bar  showed  no  dent  nor  other  indication  of  having  been 
struck.  The  court  instructed  the  jury  that  ta  justify  them  in  find- 
ing that  the  deceased  was  killed  as  alleged,  *  it  was  necessary,  not 
only  that  the  circumstances  should  all  concur  to  show  that  he  was 
so  killed,  but  that  they  were  inconsistent  with  any  other  rational 
conclusion;*  that  the  jury  could  not  'presume  that  a  door  was 
down  and  swinging,  or  that  it  swung  outward  and  caused  the  acci- 
dent: •  but  that  the  *  evidence  must  reasonably  and  fairly  show  ' 
such  facts,  and  '  must  exclude  any  fair  inference  or  presumption 
that  the  accident  was  caused  in  any  other  manner  or  by  any  other 
means.'  Held^  that  under  the  evidence,  a  verdict  for  the  plaintiff 
was  inconsistent  with  the  instructions  given."  Other  points  were 
decided,  among  them  being  as  to  evidence  on  life  expectancy,  it 
being  held  that  although  deceased  was  a  minor  at  time  of  accident, 
evidence  of  his  expectancy  of  life  should  have  been  based  upon  his  age 
at  time  of  decease,  and  not  at  the  assumed  age  of  twenty-one  years. 
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MOORE  V.  CENTRAL  RAILROAD  OF  IOWA. 

Supreme  Courts  lawa^  June  Ternty  1S7S. 

(Reported  in  47  Iowa,  688.) 

EMPLOYEE  TRYING  TO  AVOID  DANGER  FROM  RUNAWAY 
TEAM  STEPPING  ON  TRACK  AND  STRUCK  BY  HAND  CAR 
—  LIABILITY  OF  RAILROAD  COMPANY. —Where  an  employee, 
engaged  in  making  repairs  to  a  switch  on  defendant's  road,  stepped 
upon  the  track  to  avoid  being  injured  by  a  runaway  team  of  horses,  and 
was  struck  by  a  hand  car  operated  by  defendant's  employees,  and  it 
appeared  that  one  of  the  men  on  the  hand  car  saw  the  plaintiff  on  the 
track  before  the  car  struck  him,  and  gave  an  alarm,  which  was  disre- 
garded, and  no  effort  made  to  check  the  speed  of  the  car  until  the 
foreman  of  the  car  saw  plaintiff  and  gave  the  order  for  the  brakes  to  be 
applied,  it  was  held  that  there  was  sufficient  evidence  of  negligence  on 
the  part  of  defendant  to  sustain  verdict  for  plaintiff. 

IMMINENT  DANGER— EMERGENCY.  — In  such  case  the  plaintiff 
was  not  to  be  charged  with  negligence  in  seeking  safety  from  the  run- 
away team  by  going  upon  the  railroad  track  without  exercising  thought 
and  care  to  avoid  c*  mger  from  cars,  as  a  person  acting  under  such  an 
emergency  could  not  be  expected  to  exercise  that  cool  reflection  which 
men  ordinarily  possess  in  the  absence  of  danger. 

NEGLIGENT  RUNNING  OF  HAND  CAR.  — It  was  negligence  to  run 
a  hand  car  at  a  rapid  rate  of  speed  at  a  place  where  the  men  on  the 
car  knew  that  employees  were  working  with  a  team,  where  it  might 
be  reasonably  apprehended  that  running  a  car  at  a  rapid  rate  would 
frighten  the  team  to  the  danger  of  persons  or  property. 

MEASURE  OF  DAMAGES  — EVIDENCE.  — It  is  competent  for  an 
injured  party  to  show  the  nature  of  his  employment  and  his  dependence 
thereon  for  support  as  well  as  the  value  of  his  services. 

DAMAGES  — VERDICT  NOT  EXCESSIVE.  — Where  an  employee 
working  on  defendant's  track  was  injured  in  the  spine,  resulting  in 
great  pain  and  suffering,  preventing  him  for  a  long  time  from  engaging 
in  any  labor,  and  up  to  the  time  of  trial  could  not  work  without  suffer- 
ing, a  verdict  for  $2,000  damages  was  not  excessive. 

Appeal  from  Mahaska  District  Court.  The  case  is  stated  in 
the  opinion.     Judgment  for  plaintiff  for  $2,000  affirmed. 

Seevers  &  CUTTS,  for  appellant. 

W.  S.  Kenworthy  and  John  F.  Lacey,  for  appellee. 

Beck,  J.  —  The  plaintiff  was  employed  in  making  some  repairs 
or  additions  to  the  earth  works  of  a  switch  on  defendant's  rail- 
road, near  a  station  and  water  tank.  About  the  close  of  a  day's 
work  a  team  of  horses  which  he,  with  others,  was  using,  took 
fright  and  ran  toward  him.  At  the  time  he  was  near,  within  a 
pace  or  .so,  of  the  main  track  of  the  railroad,  and  did  not  observe 
Vol.  XIV  — 4a 
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the  frightened  team  until  it  was  within  one  rod  of  him.  To 
avoid  the  horses  plaintiff  stepped  upon  the  railroad,  and  a  hand 
car,  operated  by  the  defendant's  workmen,  ran  against  him, 
inflicting  injuries  which  are  the  foundation  of  the  action. 

1.  It  is  first  insisted,  by  defendant's  counsel,  that  there  was  no 
evidence  offered  at  the  trial  of  negligence  on  the  part  of  the 
workmen  engaged  in  running  the  car,  and,  therefore,  the  verdict 
ought  to  have  been  set  aside  by  the  district  court.  We  think 
differently.  The  car  was  running  at  quite  a  rapid  speed, 
approaching  a  place  where  plaintiff  and  others  were  engaged  at 
work  near  the  track;  no  one  on  the  car  seems  to  have  been 
looking  ahead  to  avoid  accident,  though  before  plaintiff  was 
struck  he  was  seen  by  one  or  more  of  the  men,  and  one  of  them 
gave  an  alarm  for  stopping,  which  was  disregarded,  and  no  effect 
made  to  check  the  speed  of  the  car  until  the  foreman  saw  plain- 
tiff, and  gave  the  order  for  the  brakes  to  be  applied.  The 
evidence  of  the  witnesses  does  not  agree  upon  the  point  whether 
the  car  could  have  been  stopped  before  striking  plaintiff,  had  the 
brakes  been  used  when  the  first  alarm  was  given.  The  foreman 
expresses  an  opinion  as  to  the  distance  required  to  stop  the  car, 
which  is  less  than  the  distance  from  plaintiff  to  the  car  when  the 
alarm  was  given.  Other  facts  and  circumstances  of  a  like  char- 
acter tend  to  establish  negligence  of  defendant's  servants.  There 
was,  therefore,  evidence  of  negligence,  and,  though  its  prepon- 
derance may  be  regarded  for  defendant  it  cannot  be  held  there 
is  such  an  absence  of  proof  as  to  warrant  the  conclusion  that  the 
verdict  was  the  result  of  passion  or  prejudice. 

2.  It  is  argued  that  the  evidence  establishes  negligence  on  the 
part  of  plaintiff,  and  the  ground  of  this  position  is  that  he  did 
not,  when  he  ran,  or  rather  stepped,  upon  the  railroad  track, 
look  for  the  car.  It  is  claimed  that  as  it  was  about  the  time  the 
workmen  would  be  returning  plaintiff  ought  to  have  exercised 
thought  and  care  to  discover  danger  from  their  approach.  The 
plaintiff  fled  upon  the  railroad  for  safety  from  the  frightened 
team ;  it  cannot  be  expected  that  one  under  such  circumstances 
will  exercise  the  cool  reflection  which  men  ordinarily  possess  in 
the  absence  of  danger.  See  Frandsen  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  36  Iowa,  372  (14  Am.  Neg.  Cas.  639,  ante).  It  may  be 
that  he  could  have  fled  in  another  direction.  But  he  is  not  to 
be  held  negligent  if  in  obedience  to  the  instincts  of  nature  he 
sought    safety  by  the  nearest  way  of  escape  rather  than   by 
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another,  which  reflection  would  have  pointed  out.  Besides,  as 
he  was  fleeing  from  animals  that  are  not  governed  by  intelligence 
and  prudence,  he  could  well  take  refuge  where  the  law  required 
these  qualities  to  be  exercised  by  men  for  his  protection.  We 
do  not  think,  under  the  circumstances,  the  mere  fact  that  he  did 
not  see  or  look  for  the  car  was  negligence.  This  view  also  dis- 
poses of  an  objection  founded  upon  the  refusal  to  give  an  instruc 
tion  to  the  effect  that  plaintiff  was,  in  the  exercise  of  ordinary 
care,  required  to  look  for  the  approaching  car,  and  another  deny  * 
ing  excuse  for  want  of  forethought  on  the  part  of  plaintiff  on 
account  of  fright  caused  by  his  danger  from  the  approaching 
team. 

3.  The  court  directed  the  jury  that  if  the  workmen  on  the 
hand  car  knew  plaintiff  and  others  were  working  with  a  team  at 
the  place,  and  reasonably  might  have  apprehended  that  if  they 
ran  up  at  a  rapid  rate  the  team  would  become  frightened  and 
endanger  persons  or  property,  then  the  running  in  that  manner 
would  be  negligence.  The  rule  of  the  instruction  is  not  claimed 
to  be  incorrect,  and  we  do  not,  therefore,  discuss  it,  but  counsel 
insist  that  there  was  no  evidence  to  which  it  was  applicable.  We 
think  the  objection  is  not  well  taken.  The  workmen  were  section 
hands  employed  in  keeping  the  road  in  repair  and  passed  the 
place  when  they  went  to  their  work,  and  the  jury  may  well  have 
found  from  these  facts  that  they  knew  plaintiff  and  others  were 
engaged  in  constructing  an  embankment  and  that  a  team  was 
used  upon  the  work. 

4.  The  defendant  asked  an  instruction  to  the  effect  that  "  if 
when  the  section  hands  on  the  car  saw  the  plaintiff  he  was  not  on 
the  track,  then  they  were  not  bound  to  stop  the  car  or  slacken  the 
speed."  This  was  refused  and  the  ruling  is  assigned  for  error. 
It  is  clearly  incorrect.  If  the  plaintiff  was  not,  when  first  seen 
by  the  workmen,  upon  the  track  but  approaching  it  with  the 
apparent  intention  of  going  upon  it,  without  discovering  the  car, 
ordinary  care  required  its  speed  to  be  checked.  The  duty  of 
those  on  the  car  required  them  to  stop  it,  if  danger  was  threatened 
to  plaintiff,  whether  he  was  on  the  track,  near  it  or  approaching  it. 

5.  Another  instruction  asked  by  defendant  announces  a  rule 
to  the  effect  that  the  men  upon  the  car  had  a  right  to  suppose, 
if  they  saw  plaintiff  on  the  track,  that  he  would  step  off,  and 
were  not  required  to  check  the  speed  of  the  car,  unless  they  knew 
or  had  reason  to  suppose  he  did  not  see  the  car.     It  was  refused, 
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and  of  this  defendant  complains.  The  principle  of  the  instruc- 
tion really  is  that  plaintiff  was  required  to  exercise  care  and 
prudence  for  his  own  safety,  and  defendant's  servants  exercised 
ordinary  prudence  in  acting  under  a  reasonable  supposition  that 
he  would  remove  himself  from  danger;  that  is,  if  plaintiff  was 
negligent  defendant  is  not  liable  even  if  its  servants  were  careless, 
and  if  plaintiff  was  not  negligent  and  defendant's  servants  were, 
he  can  recover.  Other  instructions  given  by  the  court  announced 
this  rule,  and  the  jury  could  not  have  failed  to  understand  their 
applicability  to  the  supposed  facts,  did  the  evidence  establish 
them.  The  refusal  of  the  instruction,  inasmuch  as  the  same  rule 
had  been  given,  was  not  error. 

6.  The  plaintiff,  in  response  to  certain  questions  as  to  his  con- 
dition and  means  of  support,  was  permitted  to  testify  as  follows : 
*'  When  I  try  to  labor  I  suffer;  I  am  a  poor  man  and  was  poor 
when  the  accident  happened ;  have  frequently  excruciating  pain 
along  the  spine ;  my  chance  for  support  of  myself  and  family  is 
my  daily  labor."  The  admission  of  this  evidence  is  made  the 
ground  of  objection  to  the  judgment.  It  was  proper  for  the 
court  to  admit  evidence  showing  the  nature  of  plaintiff's  employ- 
ment, and  his  dependence  thereon  for  support  as  well  as  the 
value  of  his  services.  In  estimating  the  damages  to  which  he 
was  entitled  these  facts  are  lawfully  considered.  But  the  ground 
of  objection  is,  he  was  permitted  to  show  that  he  was  poor.  The 
mere  fact  of  his  poverty  did  not  give  hhn  a  right  to  recover 
increased  or  diminished  damages,  and  to  establish  any  such  right 
the  evidence  was  inadmissible.  But  the  fact  that  he  depended 
upon  his  daily  labor  for  support  was  a  fact  proper  for  the  cori- 
sideration  of  the  jury,  and  that  he  was  poor  tended  to  establish 
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such  dependence.     The  evidence  was  not  incompetent. 

7.  It  is  lastly  urged  that  the  verdict  is  excessive.  There  is 
not  an  agreement  in  the  evidence  as  to  the  permanency  of  plain- 
tiff's injuries.  They  were  certainly  severe,  and  resulted  in  great 
pain  and  suffering,  and  for  a  long  time  prevented  him  from 
engaging  in  any  employment,  and  up  to  the  time  of  the  trial  he 
could  not  labor  without  suffering.  We  do  not  think  that  under 
the  evidence  the  verdict  is  for  a  sum  beyond  a  reasonable  com- 
pensation for  the  actual  damages  he  sustained. 

Judgment  affinned. 
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NOTES  OF  IOWA  CASES  RELATING  TO  INJURIES  TO  RAIL- 
ROAD EMPLOYEES. 

1.  Brakemen  injured. 

1.  Coupling  and  uncoupling  cars. 

2.  Coupling  car  to  encine. 

3.  Defective  appliances  and  cars. 

4.  Defective  track,  yards,  etc. 

5.  Derailment. 

6.  Falling  from  cars. 

7.  Flying  object. 

8.  Ladder  on  car. 

9.  Object  near  track. 

10.  Minor  employees. 

11.  Miscellaneous. 

2.  Coupling  and  uncoupling  ears. 

a.  Employees  coupling  cars, 

b.  Switchmen  injured. 

c.  Miscellaneous, 

8.  Conduetors  injured. 
4.  Laborers  injured. 

a.  Loading  and  unloading. 

b.  Struck  by  cars. 

c.  Walking  on  track. 

d.  Miscellaneous. 

6.  Machinists  injured. 

6.  Miseellaneous. 

7.  Object  near  traek. 

8.  Section  hands,  etc.,  injured. 

a.  Construction  trains,  flat  cars,  etc, 

b.  Hand  cars. 

c.  Track. 

d.  Miscellaneous. 

1.  Brakemen  injured. 

I.  Coupling  and  uncoupling  cars. 

In  Belair  v.  Chicago  &  Northwestern  R*y  Co.,  43  Iowa,  662  (June 
Term,  1876),  brakeman  injured  while  coupling  cars,  the  appliances  being 
defective,  he  being  thereby  crushed  between  cars,  the  injuries  being  severe 
and  permanently  disabling  him,  judgment  for  plaintiff  in  the  Boone  Circuit 
Court  for  $11,000  was  affirmed.  Plaintiff  was  30  years  of  age  and  earning 
$540  a  year  at  time  of  accident.    Damages  not  excessive. 

In  Hammer,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  61 
Iowa,  56  (April  Term,  1883),  plaintiffs  intestate,  an  "  assistant  brakeman," 
while  attempting  to  uncouple  freight  cars  while  in  motion,  run  over  and 
killed  by  train,  judgment  for  plaintiff  in  the  Polk  Circuit  Court  was  affirmed. 

In  RoMicK,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  62 
Iowa,  167  (December  Term,  1883),  brakeman  killed  while  making  a  coup- 
ling, the  train  being  backed  without  signal,  judgment  on  verdict  directed  for 
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defendant  in  the  Madison  Circuit  Court  was  reversed,  the  court  erring  in 
withdrawing  the  case  from  the  jury. 

In  BucKLEw  V.  Central  Iowa  R'y  Co.,  64  Iowa,  603  (October,  1884), 
brakeman  on  freight  train  injured  while  on  track  to  make  a  coupling,  judg:- 
ment  for  plaintiff  in  the  Jasper  District  Court  was  reversed  for  erroneous 
admission  of  evidence  of  custom  of  employees  in  incurring  danger.  Plain- 
tiff was  a  brakeman  on  a  freight  train,  and  claimed  to  have  been  injured  by 
reason  of  the  negligence  of  the  engineer  and  fireman  in  failing  to  obey  a 
signal  given  by  Vim  to  stop  the  train  so  that  he  could  with  safety  make  a 
coupling  it  was  his  duty  to  make.  Plaintiff  stepped  on  the  track  for  the 
p  rpose  of  procuring  a  link  with  which  to  make  the  coupling,  and  while 
there  the  train  struck  the  car,  causing  it  to  run  over  plaintiff.  Plaintiff  was 
asked  by  his  counsel :  "  What  was  the  usual  custom  about  going  in  to  make 
couplings,  or  going  in  to  get  links  or  pins,  after  giving  the  signal,  as  to 
waiting  or  delaying  till  trains  stop  or  not?  "  Objection  to  question  over- 
ruled, and  witness  answered:  "They  don't  wait"  The  court  said:  "The 
custom  proved,  no  doubt,  applies  to  ordinary  couplings,  which  must  of 
necessity  be  made  by  the  employees  going  between  the  cars  when  they  are 
in  motion.  But  it  was  not  necessary  that  the  plaintiff  should  step  on  the 
track  to  get  the  link  while  the  train  was  in  motion."  Admission  of  such 
evidence  held  erroneous. 

In  Nichols  v.  Chicaoo,  Rock  Island  &  Pacific  R'y  Co.,  69  Iowa,  154 
(June  Term,  1886),  brakeman  injured  while  coupling  cars,  his  hand  being 
crushed  between  the  deadwoods,  judgment  for  plaintiff  in  the  Washington 
District  Court  was  reversed,  the  verdict  being  contrary  to  the  evidence  and 
the  instructions. 

In  Deeds  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  69  Iowa,  164 
(June  Term,  1886),  brakeman's  hands  and  fingers  injured  while  coupling 
cars,  judgment  for  plaintiff  in  the  Washington  District  Court  was  reversed 
for  erroneous  instruction  as  to  negligence  of  employee,  the  word  solely  being 
likely  to  mislead  the  jury  in  finding  in  his  favor  if  his  negligence  only 
contributed  to  the  injury. 

A  subsequent  trial  in  the  Deeds  case  resulted  in  verdict  and  judgment  for 
plaintiff,  but  was  reversed  in  Supreme  Court  for  erroneous  instructions  based 
on  assumed  facts  of  which  there  was  no  evidence,  and  as  to  violation  of 
rules.    See  74  Iowa,  154  (December  Term,  1887). 

Reed  v.  Burlington,  Cedar  Rapids  &  Northern  R*y  Co.,  72  Iowa. 
166  (June  Term,  1887);  brakeman  injured  coupling  cars;  defective  cars; 
judgment  for  plaintiff  in  the  Tama  Circuit  Court  affirmed. 

In  NicHOLAUS  V.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  90  Iowa,  85 
(January,  1894),  brakeman  injured  while  making  a  coupling,  his  hand  being 
caught  between  the  bumpers,  judgment  for  plaintiff  in  the  Muscatine  Dis- 
trict Court  was  affirmed.  It  appeared  that  plaintiff  had  signaled  the  acting 
engineer  to  stop,  and  the  train  had  tiearly  stopped,  when  the  train  suddenly 
backed  without  notice,  thus  causing  the  injury  to  plaintiffs  hand. 

Strong  v.  Iowa  Central  R'y  Co.,  94  Iowa,  380  (April,  1895);  head 
brakeman  on  freight  train  injured  while  coupling  cars;  negligent  act  of 
engineer  in  increasing  speed  of  train  without  warning;  defective  coupling 
appliance;   judgment  for  plaintiff  in  the  Marshall  District  Court  for  $1,500 
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dUrmed;  verdict  not  excessive  for  loss  of  finger,  injured  hand  and  impaired 
earning  capacity  of  plaintiff  by  fifteen  dollars  a  month. 

2.  Coupling  car  to  engine. 

In  Philo  V,  Illinois  Central  R.  R.  Co.,  33  Iowa,  47  (December,  1871), 
brakeman  on  freight  train  fatally  injured  in  an  attempt  to  uncouple  the 
tender  of  the  locomotive  to  another  car,  judgment  for  plaintiff  for  $7,500  in 
the  Dubuque  Circuit  Court  was  affirmed.  The  points  decided  are  stated  in 
the  syllabus  to  the  official  report  as  follows:  "Where  an  employee  of  a 
railroad  company  is  injured  in  consequence  of  the  negligence  of  a  co-em- 
ployee the  company  will  be  regarded  as  *  the  perpetrator '  of  the  act  within 
the  meaning  of  section  41 11  cf  the  Revision;"  and:  "Where  an  employee 
of  a  railroad  company  is  killed  through  the  negligence  of  a  co-employee, 
a  right  of  action,  as  provided  by  sectioi\  7,  ch.  169,  Acts  9  General  Assembly, 
accrues  to  the  representatives  of  the  deceased."  The  action  was  brought 
by  the  executrix  of  decedent's  estate,  and  on  the  trial  a  verdict  was  rendered 
for  plaintiff  in  the  sum  of  $16,000.  On  motion  for  new  trial  the  trial  court 
held  the  verdict  excessive,  and  ordered  it  set  aside  unless  plaintiff  should 
remit  $8,500.  The  remittitur  for  that  sum  was  entered,  and  thereupon  there 
was  judgment  against  defendant  for  $7>500. 

In  Hamilton  r.  Dbs  Moines  Valley  R.  R.  Co.,  36  Iowa,  31  (December 
Term,  1872),  brakeman  attempting  to  couple  engine  to  car  loaded  with 
timber  injured  by  being  caught  between  the  projecting  timbers  and  the 
tender,  judgment  for  plaintiff  in  the  Lee  District  Court  was  affirmed.  In  the 
Hamilton  case  the  following  instruction  was  given :  "  It  is  the  law  of  Iowa 
that  every  railroad  company  is  liable  for  all  damages  sustained  by  any 
person,  including  employees,  in  consequence  of  any  neglect  of  the  agents 
or  by  any  mismanagement  of  the  engineers  or  other  employees  of  the 
corporation,  provided  the  plaintiff  did  not  contribute  to  the  injury  by  his 
own  want  of  proper  care  or  negligence."  It  was  urged  by  defendant  that 
the  use  of  the  terms  "  any  neglect "  and  "  any  mismanagement "  implied  that 
defendant  was  liable  for  want  of  extraordinary  care;  but  the  court  held 
otherwise,  and  that  the  instruction  was  not  erroneous.  [See  paragraph  8 
of  the  syllabus  to  the  official  report] 

In  Reed  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  57  Iowa,  23 
(December  Term,  1881),  brakeman,  while  attempting  to  couple  errgine  to 
part  of  train,  injured  by  negligence  of  fireman  in  charge  of  engine  moving  it 
without  signal,  one  of  plaintiffs  fingers  being  injured,  judgment  for  plain- 
tiff in  the  Mahaska  Circuit  Court  was  reversed  for  erroneous  instruction, 
which  included  reasonable  compensation  for  medical  attendance,  etc.,  as  the 
value  of  such  services  must  be  proved. 

In  Ferguson  v.  Central  Iowa  R*y  Co.,  58  Iowa,  293  (June  Term,  1882), 
brakeman  on  freight  train  on  side  track,  at  instance  of  yardmaster,  going 
between  engine  and  car  to  uncouple  the  car  from  engine,  injured  by  his 
foot  being  caught  by  wheel  of  the  tender  and  crushed,  the  train  being 
backed  at  the  time,  judgment  for  plaintiff  in  the  Marshall  Circuit  Court  was 
reversed  for  erroneous  submission  of  a  certain  interrogatory  as  to  manner 
of  coupling  and  uncoupling  cars. 

In  Beems,  Adm'r  v,  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  67  Iowa, 
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435  (December  Term,  1885),  brakeman  killed  while  attempting  to  uncouple 
car  from  the  tank  or  tender  of  the  engine,  judgment  for  plaintiff  in  the  Cass 
Circuit  Court  for  $2,500  was  aMrmed, 

See  also  Beems,  Adm*r  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  58 
Iowa,  150  (June  Term,  1882),  brakeman  fatally  injured  by  foot  catching 
between  rails  while  he  was  between  cars  uncoupling  them,  the  train  going 
at  unusual  rate  of  speed,  whereby  he  was  run  over,  judgment  for  plaintiff 
in  the  Cass  Circuit  Court  was  reversed  for  erroneous  admission  of  evidence 
as  to  number  of  deceased's  family,  on  the  question  of  damages. 

In  Brown  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  92  Iowa, 
408  (October,  1894),  brakeman's  right  foot  crushed  by  being  thrown  under 
wheels  of  tender  of  engine,  he  standing  on  the  brake  beam  on  the  tender 
while  uncoupling  cars  which  were  being  pushed  by  engine,  and  the  engineer 
negligently  setting  the  air  brakes  wjthout  warning  from  plaintiff,  whereby 
the  brakebeam  was  jerked,  causing  the  accident  to  plaintiff,  judgment  for 
plaintiff  in  the  Linn  District  Court  was  afHrmed. 

Van  Winkle,  Adm'r  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  93 
Iowa,  509  (January,  1895) ;  brakeman  coupling  an  engine  and  "  foreign " 
freight  car  injured  by  being  squeezed  or  compressed  "between  them;" 
judgment  for  plaintiff  in  the  Wapello  District  Court  reversed;  erroneous 
admission  of  opinion  evidence,  etc. 

3.  Defective  appliances  and  cars. 

Conway  v.  Illinois  Central  R.  R.  Co.,  50  Iowa,  465  (June  Term,  1879); 
brakeman  and  baggage  master  on  defendant's  road  injured  while  attempting 
to  couple  freight  car  to  a  baggage  car;  cars  of  different  heights;  failure  to 
furnish  proper  appliances;  judgment  in  Black  Hawk  District  Court 
reversed:  railroad  company  required  to  use  only  reasonable  degree  of  care 
in  providing  safe  cars,  machinery ,' etc. 

Rebelsky  v.  Chicago  &  Northwestern  R'y  Co.,  79  Iowa,  55  (January 
Term,  1890);  brakeman  caught  between  a  car  in  bad  order  which  had 
become  detadied  from  car  and  the  car  to  which  plaintiff  was  assisting  in 
attaching  it;  absence  of  drawbar  on  bad-order  car;  knowledge  by  brake- 
man;  judgment  for  defendant  in  the  Clinton  District  Court  aMrmed; 
contributory  negligence. 

Van  Gent  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  80  Iowa,  5^ 
(May  Term,  1890);  brakeman  on  construction  train  attempting  to  couple 
flat  car  to  a  caboose  fatally  injured  by  being  crushed  by  the  bumper  of  a 
car;  defective  cars  and  track;  cars  of  different  heights;  judgment  for  plain- 
tiff in  the  Wapello  District  Court  affirmed. 

In  CoFFMAN,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  gQ 
Iowa,  462  (January,  1894),  brakeman  fatally  injured  while  coupling  cars 
to  freight  train,  judgment  for  plaintiff  for  $2,500  in  the  Shelby  District  Court 
was  reversed.  The  syllabus  to  the  official  report  states  the  case  as  follows: 
"  Plaintiff's  theory  being  that  the  brakeman  was  injured  because  two  coup- 
lings were  misfits  and  thus  permitted  the  cars,  unsupplied  with  bumpers,  to 
come  together,  and  that  he  stood  between  them  when  they  met,  there  should 
be  judgment  non  ahsUmte  where  special  findings  show  that  decedent's  signals 
for  backing  were  obeyed,  that  he  knew  the  kind  of  cars  he  was  to  couple, 
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had  coupled  such  before,  and  had  been  told  how  to  couple  them  and  not  to 
stand  between  the  card,  but  at  their  side,  when  they  came  together." 

4.  Defective  track,  yards,  etc. 

In  Williams  v.  Central  Railroad  of  Iowa,  43  Iowa,  396  (June  Term, 
1876),  brakeman  injured  by  his  foot  being  caught  in  a  frog  while  coupling 
cars,  the  cars  being  shifted  along  a  foot  or  two,  judgment  for  plaintiff  in 
the  Marshall  Circuit  Court  was  reversed  for  erroneous  instruction.  The 
court  said:  "  No  negligence  is  attributed  to  the  company  on  account  of  the 
frog.  Whatever  danger  of  plaintiff  stepping  into  it  there  might  have  been 
by  reason  of  his  moving  along  with  the  train  was  an  open  and  well-known 
danger,  and  not  to  be  obviated  by  any  greater  care  or  skill  of  the  company, 
so  far  as  the  frog  was  concerned.  The  defendant's  liability  arises,  if  at  all, 
by  reason  of  having  caused  the  plaintiff  to  be  thrown  off  his  guard.  It  did 
not  arise  from  his  being  forced  an  unnecessary  distance  over  necessarily 
dangerous  ground.  He  admits  he  could  have  stepped  out.  Instead  of  so 
doing,  he  stepped  forward  a  little,  or  remained  subject  to  the  movement  of 
the  train,  to  accomplish  the  coupling.  At  most,  then,  he  was  induced  by 
his  failure  to  couple  readily  to  move,  or  allow  himself  to  be  moved,  over 
dangerous  ground.''  The  accident  was  not  the  proximate  result  of  the 
negligence  complained  of,  namely,  failure  to  furnish  cars  that  can  be 
coupled  readily. 

In  Baird  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  55  Iowa,  121 
(December  Term,  1880),  brakeman  coupling  freight  cars  trying  to  escape 
from  danger  of  moving  cars,  stumbling  into  ditch  on  track,  caught  upon 
drawbar  of  car,  and  his  fingers  crushed  by  the  coming  together  of  the  cars, 
judgment  for  plaintiff  in  the  Madison  Circuit  Court  was  reversed,  the 
general  verdict  being  inconsistent  with  the  special  findings. 

A  subsequent  trial  in  the  Baird  case  resulted  in  general  verdict  'for  plain- 
tiff, but  judgment  was  rendered  on  special  findings  for  defendant  from 
which  plaintiff  appealed.  On  appeal  judgment  was  reversed  and  new  trial 
granted;  questions  of  practice  discussed.  Baird  v.  Chicago,  R.  I.  &  P. 
R'y  Co.,  61  Iowa,  359  (June  Term,  1883). 

In  (x)ATEs,  Adm'x  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co., 
62  Iowa,  486  (December  Term,  1883),  brakeman  caught  in  a  frog  and  run 
over  by  train  while  engaged  in  coupling  cars,  judgment  for  plaintiff  for 
$5,000  in  the  Linn  Circuit  Court  was  reversed  for  erroneous  instructions  on 
assumption  of  risk,  employee's  knowledge  of  danger,  measure  of  damages, 
etc. 

In  Mayes,  Adm'r  v.  Chicago.  Rock  Island  &  Pacific  R'y  Co.,  63  Iowa. 
562  (June  Term,  1884),  brakeman  killed  by  being  run  over  by  cars,  his  foot 
catching  between  guard  rail  and  rail  of  track  while  attending  to  his  duties, 
judgment  on  verdict  directed  for  defendant  in  the  Pottawattamie  District 
Court  was  reversed,  the  questions  whether  the  defects  were  open  and 
obvious  and  the  inexperience  of  the  employee  were  matters  for  the  jury  to 
determine,  and  it  was  error  to  take  the  case  from  the  jury.  But  on  rehear- 
ing this  point  in  the  opinion  was  modified,  the  court  holding  that  the 
evidence  was  such  as  to  charge  the  employee  with  knowledge  of  the  defects 
as  matter  of  law.  The  burden  of  proof  to  establish  the  fact  that  the 
employee  waived  the  company's  negligence  is  upon  defendant. 
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Ford,  Adm'x  r.  Central  Iowa  R'y  Co.,  69  Iowa,  627  (October  Term, 
1886);  brakeman  coupling  cars  run  over  and  killed,  his  foot  catching 
between  the  main  rail  and  guard  rail;  judgment  for  plaintiff  in  the  Wright 
Circuit  Court  reversed;  evidence  not  sufficient  to  show  negligence  on  part 
of  defendant's  employees. 

Robinson  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  71  Iowa,  102 
(March  Term,  1887);  brakeman  uncoupling  cars  stepping  into  cattle  guard 
and  injured,  the  switch  yard  being  alleged  to  be  dangerous  on  account  of 
the  switch  being  built  too  near  to  the  cattle  guard;  judgment  for  plaintiff 
reversed  for  erroneous  instruction.    See  also  former  appeal  in  67  Iowa,  2g2. 

Sedgwick  v.  Illinois  Central  R'y  Co.,  7z  Iowa,  158  (October  Term, 
1887);  brakeman  injured  while  coupling  cars;  falling  into  cattle  guard  while 
between  car  and  engine  and  run  over  by  tender;  judgment  for  plaintiff  in 
the  Black  Hawk  Circuit  Court  reversed;  erroneous  exclusion  of  certain 
evidence. 

A  subsequent  trial  of  the  Sedgwick  case  resulted  in  verdict  and  judgment 
for  defendant,  which,  on  appeal  to  the  Supreme  Court,  was  affirmed.  See 
76  Iowa,  340  (October  Term,  1888). 

Brooke,  Adm'x  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  81  Iowa, 
504  (October,  1890);  brakeman  fatally  injured  by  foot  being  caught  between 
rails  of  a  "  split  switch  "  while  he  was  coupling  cars,  being  thrown  down 
and  run  over;  judgment  for  plaintiff  in  the  Jasper  District  Court  affirmed. 

In  Fish,  Adm'x  v.  Illinois  Central  R*y  Co.,  96  Iowa,  702  (January, 
1896),  brakeman  engaged  in  uncoupling  cars  at  night  stepping  on  stones  in 
railroad  yard,  falling  and  run  over,  and  sustaining  fatal  injuries,  judgment 
for  plaintiff  for  $5,000  in  the  Cherokee  District  Court  was  affirmed.  Among 
the  points  decided  (as  per  syllabus  to  the  official  report)  were  the  following: 

"Assuming  risk  does  not  preclude  recovery  for  the  death  of  a  brakeman 
caused  by  stumbling  on  a  loose  stone  in  the  yards,  though  he  knew  that 
gravel  jtrains  from  which  stones  fell  were  in  the  yards  where  he  went  to 
work  at  midnight  and  also  knew  that  the  company  was  accustomed  to  clear 
such  stones  from  time  to  time. 

"  Statements  as  to  the  cause  of  an  accident  made  within  two  minutes 
after  it  happens  are  admissible  as  r£s  gest<B. 

"A  rule  may  be  waived  because  of  the  fact  that  officers  know  it  is  being 
disregarded  by  employees,  though  the  latter  have  knowledge  of  the  rule 
and  of  the  dangers  the  rule  is  intended  to  avert.*' 

In  McFall  v.  Iowa  Central  R'y  Co.,  96  Iowa,  723  (December,  1895), 
brakeman  injured  while  coupling  cars  in  defendant's  yard,  caused  by  slip- 
ping on  ice  formed  in  the  yard  by  reason  of  a  leak  in  the  water  tank,  which 
leak  was  alleged  to  be  due  to  defendant's  negligence,  judgment  on  verdict 
directed  for  defendant  in  the  Mahaska  District  Court  was  reversed^  it  being 
held  that  the  question  of  contributory  negligence  was  for  the  jury,  and  that 
direction  of  verdict  for  defendant  was  erroneous. 

Spalding,  Adm'r  v.  Chicago,  St.  Paul  &  Kansas  City  R'y  Co.,  98 
Iowa,  205  (May,  1896);  brakeman  fatally  injured  while  attempting  to 
uncouple  moving  cars  in  defendant's  yard;  foot  caught  in  unblocked  frog; 
run  over  by  car;  right  foot  cut  off  and  left  foot  badly  injured;  judgment  for 
plaintiff  in  the  Howard  District  Court  for  $5,000  affirmed. 
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5.  Derailment. 

In  O'Neill  v.  Keokuk  &  Des  Moines  R.  R.  Co.,  45  Iowa,  546  (June 
Term,  1877),  brakeman  fatally  injured  by  train  running  off  the  track  through 
an  open  switch,  the  deceased  being  on  the  locomotive  instead  of  attending 
to  brakes  on  train  at  the  time  of  the  accident,  judgment  for  plaintiff  in  the 
Lee  District  Court  was  reversed  on  the  ground  of  contributory  negligence. 

CoNNERS,  Adm'r  v.  Purlington,  Cedar  Rapids  &  Northern  R'y  Co., 
71  Iowa,  490  (March  Term,  1887);  brakeman  killed  in  derailment  of  train; 
judgment  for  defendant  in  the  Cedar  Rapids  Superior  Court,  notwithstand- 
ing general  verdict  for  plaintiff,  reversed;  when  judgment  on  special  verdict 
allowable;  question  of  contributory  negligence. 

In  the  Conners  case,  subsequently,  plaintiff  moved  in  the  Superior  Court 
for  judgment  on  the  general  verdict,  which  motion  was  sustained,  but  the 
Supreme  Court  reversed  the  judgment  for  erroneous  instructions.  See  74 
Iowa,  383  (May  Term,  1888). 

A  subsequent  trial  in  the  Conners  case  resulted  in  verdict  and  judgment 
for  plaintiff,  which,  on  appeal,  was  affirmed  by  the  Supreme  Court.  See  87 
Iowa,  147  (January,  1893). 

6.  Falling  from  cars. 

In  Perigo  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  55  Iowa,  326 
(December  Term,  1880),  plaintiff's  intestate,  a  brakeman,  injured  by  falling 
from  cars  while  in  motion,  judgment  for  plaintiff  in  the  Polk  Circuit  Court 
was  reversed  for  erroneous  instruction  to  the  effect  that  a  reasonable  infer- 
ence that  an  employee  was  exercising  due  care  at  time  of  accident  may  be 
gathered  from  facts  which  are  simply  not  inconsistent  with  such  rule,  as 
such  an  inference  may  only  be  drawn  from  the  facts  proven. 

See  also  former  decision  in  the  Perigo  case,  where  judgment  for  plaintiff 
for  $5,000  was  reversed,  on  the  ground  that  continuance  in  service  without 
objection,  after  knowledge  of  defect,  waives  right  of  recovery  for  injuries 
sustained  by  reason  of  such  defect.    52  Iowa,  276  (December  Term,  1879). 

In  Whitsett  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  67  Iowa, 
150  (October  Term,  1885),  brakeman  injured  by  falling  to  ground  while 
attempting  to  pass  from  car  to  tender  in  performance  of  his  duties,  negli- 
gence charged  being  that  of  the  engineer  of  the  train,  judgment  for  plaintiff 
in  the  Mahaska  District  Court  was  reversed  for  errors  in  admission  of 
certain  evidence;  improper  cross-examination;  instructions,  etc. 

DuNLAVY  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  66  Iowa,  435 
(June  Term,  1885);  plaintiff,  a  brakeman,  engaged  in  cutting  a  train  while 
running  slack,  thrown  from  train  and  injured  by  sudden  checking  of  train, 
caused  by  act  of  conductor  in  applying  the  brakes;  judgment  for  plaintiff 
in  the  Keokuk  District  Court  reversed;  question  of  conductor's  negligence 
was  one  of  fact,  not  of  law;  mistake  of  judgment  not  necessarily  negligence. 

In  Burns  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  69  Iowa,  450 
(October  Term,  1886),  brakeman  on  top  of  freight  cars  killed  by  falling 
from  car  on  account  of  a  separation  of  the  train  on  a  "  sag  "  on  the  track, 
judgment  for  plaintiff  in  the  Clayton  District  Court  was  reversed;  assump- 
tion of  risk,  etc. 

Hosic  V.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  75  Iowa,  683  (May, 
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1888) ;  brake  man  attempting  to  pass  over  flat  car  loaded  with  machinery,  \n 
performance  of  duties,  falling  to  ground  and  his  right  arm  run  over;  judg- 
ment for  plaintiff  in  the  Mahaska  District  Court  was  affirmed. 

Magbb  v.  Chicago  &  Northwestern  R'y  Co.,  82  Iowa,  249  (January, 
1891);  brakeman  attempting  to  step  from  caboose  onto  station  platform  as 
the  engine  and  caboose  were  moving,  stepping  toward  the  east  under 
impression  that  car  was  moving  tliat  way,  thrown  to  ground  and  his  right 
hand  crushed  by  the  wheels  of  the  car;  judgment  for  plaintiff  in  the 
Mahaska  District  Court  reversed;  contributory  negligence. 

McDermott,  Adm'r  v.  Iowa  Falls  &  Sioux  City  R'y  Co.,  85  Iowa.  180 
(May,  1892);  brakeman  killed  by  falling  between  cars;  several  coal  cars  on 
train  which  had  end  boards  on  hinges  so  that  same  could  be  used  in  several 
ways;  in  attempting  to  pass  over  one  of  the  end  boards,  which  was  laying 
at  an  angle  of  thirty  degrees  with  the  floor,  the  brakeman  slipped  because  of 
accumulation  of  coal,  snow  and  ice  in  the  car,  and  fell  between  the  cars 
and  was  killed;  judgment  for  plaintiff  in  the  Hardin  District  Court  reversed; 
erroneous  instruction.  [See  also  report  of  the  McDermott  case  in  47  N.  W. 
Rep.  1037.] 

7.  Flying  object. 

In  Thoman  V,  Chicago  &  Northwestern  R*y  Co.,  92  Iowa,  196  (Octo- 
ber, 1894),  judgment  for  the  railway  company  in  the  Tama  District  Court 
was  reversed.  The  syllabus  to  the  official  report  (paragraph  i)  states  the 
case  as  follows:  ''A  brakeman  was  ordered  to  go  to  the  head  of  his  train 
to  flag.  He  knew  that  ties  were  being  thrown  out  of  a  car  in  that  train  by 
men  who  were  not  warned  of  his  passing,  and  who  could  not  see  him  until 
he  came  opposite  the  door  of  that  car,  or  nearly  so.  While  passing  the 
opening  he  was  injured  by  a  tie  thrown  out  of  it.  Held,  he  was  guilty  of 
negligence,  and  would  have  been  so  if  he  had  been  directed  to  go  by  the 
particular  route  which  he  took,  and  directed  to  hurry." 

8.  Ladder  on  car. 

In  Brann  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  53  Iowa,  595 
(June  Term,  1880),  brakeman  on  freight  train,  while  attempting  to  descend 
from  car  by  means  of  a  ladder,  the  '*  hand  hold  "  being  alleged  to  be  out  of 
repair,  judgment  for  defendant  in  the  Van  Buren  District  Court  was 
reversed^  it  being  held  that  a  car  inspector  and  a  brakeman  using  such  cars 
were  not  fellow-servants  in  the  sense  that  the  latter  could  not  recover  from 
the  railroad  company  for  injury  caused  by  the  negligence  of  the  car 
inspector  in  failing  to  perform  his  duties.  The  question  of  negligence  in 
failing  to  inspect  a  "  foreign  car  "  was  held  to  be  for  the  jury  to  determine. 

Newman  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  80  Iowa,  672 
(June,  1890);  brakeman  killed  by  being  crushed  between  two  box  freight 
cars  on  defendant's  track;  climbing  ladder  on  side  of  moving  car  which 
passed  so  close  to  another  car  that  he  was  caught  between  them;  judgment 
for  plaintiff  in  the  Linn  District  Court  reversed;  contributory  negligence. 

McKee,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  83  Iowa. 
616  (October,  1891);  brakeman  on  freight  train  hanging  low  on  ladder  of 
caboose  to  look  under  car,  with  back  towards  locomotive,  killed  by  his  head 
coming  in  contact  with  a  wing  fence  at  end  of  a  cattle  guard;  judgment  for 
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plaintiff  in  the  Wayne  District  Court  reverstd;  knowledge  of  defect;  danger- 
ous position;  contributory  negligence. 

9.  Object  near  track. 

In  Allen  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  57  Iowa, 
623  (June  Term,  1882),  brakeman  coupling  cars  attempting  to  get  off  coal 
car  while  in  motion  struck  by  cattle  chute  near  track,  thrown  to  ground 
and  his  foot  run  over,  judgment  for  plaintiff  in  the  Des  Moines  District 
Court  was  reversed  for  erroneous  admission  and  exclusion  of  certain 
evidence. 

In  Allen  v.  Burlington,  Cedar  Rapids  &  Northern  R*y  Co.,  64 
Iowa,  94  (June,  1884),  brakeman  injured,  judgment  for  plaintiff  in  the  Des 
Moines  District  Court  was  reversed,  on  the  ground  that  the  evidence  did 
not  establish  negligence  of  the  railway  company.  "  The  plaintiff  sustained 
the  injury  which  is  the  foundation  of  the  action  while  engaged,  with  other 
train  nien,  in  taking  cars  from  a  side  track  upon  which  a  cattle  chute  was 
situated.  It  became  necessary  for  him  to  pass  the  chute  while  upon  a  coal 
car,  that  he  might  be  ready  to  go  from  the  car  at  a  proper  place  in  order 
to  turn  a  switch.  He  stood  upon  the  oil  box  of  the  journal  of  a  wheel,  and 
supported  himself  with  one  hand,  in  the  other  holding  his  lantern.  While 
in  this  position  the  car  passed  the  cattle  chute,  which  struck  him  and 
knocked  him  to  the  ground,  when  the  wheels  of  the  car  passed  over  his  leg. 
The  petition  charged  that  defendant  was  negligent  in  constructing  the  chute 
too  near  the  track;  and  the  jury  in  a  special  verdict  so  found."  The 
Supreme  Court  could  not  discover  a  particle  of  evidence  tending  to  show 
defendant's  negligence  in  the  construction  of  the  chute. 

See,  also,  former  appeal  in  the  Allen  case,  57  Iowa,  623. 

In  Kearns  V,  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  66  Iowa,  599 
(June  Term,  1885),  brakeman  engaged  in  uncoupling  cars  struck  and 
injured  by  a  post  near  a  side  track,  judgment  for  plaintiff  in  the  Dallas 
Circuit  Court  was  cffirmed.  "  The  plaintiff,  while  in  the  employment  of 
defendant,  and  in  the  discharge  of  his  duty  as  a  brakeman  upon  a  freight 
train,  was  required  to  assist  in  moving  cars  at  a  way  station.  The  cars  to 
be  moved  were  on  a  side  track  passing  along  the  platform  of  the  station 
bouse,  which  was  situated  between  the  main  track  and  this  side  track.  It 
was  necessary  for  the  plaintiff  to  accompany  the  cars  intended  to  be  moved. 
He  rode  upon  one  of  the  cars  past  the  platform,  and  was  required  to  descend 
by  the  ladder  for  the  purpose  of  uncoupling  the  cars  or  some  of  them,  and 
while  in  this  act  he  was  struck  by  a  post  fixed  in  the  platform  about  twenty 
inches  from  the  car,  and  thereby  sustained  the  injury  of  which  he  com- 
plains. The  post,  with  others,  had  been  erected  by  the  station  agent  for  the 
purpose  of  supporting  a  clothes  line  used  by  his  family  living  in  a  part  of 
the  station  house.  The  posts  were  in  no  way  connected  with  the  use  of 
the  railroad."  *  *  ♦  Railroad  liable  for  permitting  such  an  obstruction, 
and  adding  to  the  perils  of  railroad  employees. 

10.  Minor  employees. 

In  Henry  (by  next  friend)  v.  Sioux  City  &  Pacific  R'y  Co.,  66  Iowa, 
52  (April  Term,  1885),  brakeman  injured  while  coupling  cars,  judgment  for 
plaintiff  in  the   Cherokee   District   Court  'was   reversed   for  admission   of 
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irrelevant  evidence,  etc.  It  appeared  that  when  the  train  on  which  plaintifiF 
was  acting  as  brakeman  arrived  at  a  certain  station,  orders  were  received 
to  leave  two  empty  stock  cars  at  that  station.  Some  switching  was  neces- 
sary to  set  out  the  stock  cars  and  put  them  in  the  proper  position  on  the 
side  track.  Some  cars  were  already  standing  on  the  side  track,  and  they 
were  moved.  When  the  cars  had  been  properly  shifted  on  the  tracks  there 
were  five  cars  attached  to  the  engine,  which  were  "  kicked  "  or  thrown  back 
upon  the  side  track.  After  they  were  thrown  off  by  the  engine,  and  while 
they  were  in  motion,  the  plaintiff  climbed  upon  the  last  car  of  the  five  and 
ran  along  the  top  of  the  cars,  and  descended  the  ladder  by  the  forward  car. 
and  alighted  upon  the  ground  when  it  was  within  a  car  and  a  half  or  two 
car  lengths  from  the  car  standing  on  the  side  track,  and  ran  forward  and 
made  the  coupling.  The  cars  came  together  with  such  force  that  plaintiff 
was  thrown  down,  and  one  of  his  ankles  was  seriously  injured  by  one  of 
the  car  wheels. 

See  subsequent  decisions  in  the  Henry  case,  70  Iowa,  253,  and  75  Iowa, 
84;   in  the  latter  case  judgment  for  plaintiff  for  $8,000  was  affirmed. 

In  Gibbons  v.  Chicago,  Burlington  &  Quincy  R'y  Co.,  66  Iowa,  231 
(June  Term,  1885),  brakeman  injured,  judgment  for  plaintiff  in  the  Wapello 
Circuit  Court  was  reversed  on  the  ground  of  contributory  negligence.  "At 
the  time  plaintiff  received  the  injury  complained  of  he  was  between  20  and  21 
years  of  age,  and  had  been  in  the  employ  of  defendant,  as  brakeman,  for 
some  twelve  or  fifteen  days.  He  had  no  previous  experience  as  a  brakeman. 
He  received  his  injury,  as  he  testified  upon  the  trial,  by  falling  upon  the 
railway  track  while  running  in  front  of  a  moving  engine  and  train  to  turn 
a  switch  to  sidetrack  the  train.  He  claims  that  he  undertook  to  perform 
this  duty  by  getting  upon  the  engine,  going  along  the  running  board,  and 
down  on  the  pilot  or  cow-catcher,  and  stepping  from  the  front  of  it  on  the 
track  and  running  ahead  of  the  engine  on  the  track  towards  the  switch. 
He  testified  that  he  alighted  upon  the  track  in  safety,  and  as  he  ran  in  front 
of  the  engine  he  fell,  and  was  unable  to  get  outside  of  the  rails  in  time  to 
avoid  injury.  He  further  claims  that  after  he  stepped  upon  the  track  he 
made  such  speed  in  running  that  when  he  fell  he  was  about  fifteen  feet  in 
advance  of  the  engine.^' 

In  YouLL  (by  next  friend)  v.  Sioux  City  &  Pacific  R'y  Co.,  66  Iowa, 
346  (June  Term,  1885),  minor  employee,  about  18  years  of  age,  acting  as 
brakeman  on  defendant's  freight  train,  injured  by  being  thrown  from  car* 
by  sudden  jerk  of  train  which  was  making  a  "  flying  switch,"  judgment  on 
verdict  directed  for  defendant  in  the  Cherokee  Circuit  Court  was  aMrmed, 
it  being  held,  among  other  rulings,  that  plaintiff  assumed  the  risk. 

In  Gorman  v.  Minneapolis  &  St.  Louis  R'y  Co.,  78  Iowa,  509  (October 
Term,  1889),  plaintiff's  intestate,  a  brakeman  in  defendant's  employ,  about 
20  years  old,  killed  while  attempting  to  uncouple  a  locomotive  under  the 
conductor's  orders,  judgment  for  plaintiff  in  the  Kossuth  District  Court  for 
$5,630.63  was  reversed,  on  the  ground  that  there  was  not  sufficient  evidence 
of  defendant's  negligence  to  support  the  verdict. 

In  the  Gorman  case  it  was  held  that  "  Johnson's  New  Universal  Ency- 
clopaedia "  was  competent  evidence  to  prove  expectancy  of  life,  a  witness's 
"  impression  "  being  that  it  was  a  standard  and  scientific  work. 
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Fox  V.  Chicago,  St.   Paul  &  Kansas  City  R*y   Co.,  86  Iowa,  368 

\  (October,    1892);   minor  employee,   acting   as  brakeman   by  authority   of 

conductor,  injured  in  mounting  a  moving  box  car  for  purpose  of  setting 

brake,  slipping  and  his  foot  and  toes  crushed  by  the  car  wheel;  judgment 

I  for  plaintiff  in  the  Franklin  District  Court  for  $3,500  affirmed, 

Kroener  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  88  Iowa,  16 
r  (May,  1893);  brakeman  coupling  cars  run  over  by  train,  his  foot  becoming 

lodged  between  a  guard  rail  and  a  lead  rail  at  the  switch;  defective  appli- 
'•  ances;  judgment  for  plaintiff  in  the  Tama  District  Court  for  $12,000  was 

r  reversed  unless  plaintiff  filed  a  remittitur  of  the  judgment  for  damage  in 

excess  of  $8,000;  verdict  excessive  where  plaintiff  lost  a  foot,  was  20  years 
r  of  age  at  time  of  injury,  earning  sixty  dollars  per  month,  and  had  life 

s.  expectancy  of  forty-two  years. 

HoRAN  (by  next  friend)  v.  Chicago,  St.  Paul,  Minneapolis  &  Omaha 

R'y   Co.,  89  Iowa,  328   (October,   1893);  brakeman   coupling  flat  car  to 

engine  injured  by  his  right  hand  being  caught  and  crushed  between  the 

drawbars,  thumb  and   forefinger   having  to   be   amputated;  judgment  for 

K  plaintiff  in  the  Woodbury  District  Court  for  $4,000  affirmed. 

c  In  Yeager  (by  next  friend)  v.  Burlington,  Cedar  Rapids  &  Northern 

R'y  Co.,  93  Iowa,  i  (December,  1894),  it  was  held  (as  per  syllabus  to 
:  report)  that  "  a  railroad  company  is  not  bound  to  instruct  one  who  begins 

t  his  first  work  as  brakeman  with  it,  how  to  mount  moving  cars  or  to  point 

t  out  the  dangers  incident  to  such  mounting,  when  he  knew  by  observation 

I  the  manner  of  mounting  and  dangers  attending  it."    Plaintiff,  who  was  a 

i-  little  over  19  years  of  age,  in  attending  to  his  first  duty  as  a  brakeman  on 

r  defendant's  freight  train,  was  injured  in  trying  to  mount  the  moving  car, 

his  foot  slipping  off  the  oil  box,  causing  him  to  fall,  and  his  foot  was  run 
c  over  and  crushed.    Judgment  on  verdict  directed  for  defendant  in  the  Cedar 

r  Rapids  Superior  Court  was  affirmed. 


II.  Brakemen  injured  —  Miscellaneous. 

Brady,  Adm'r  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  72 
Iowa,  53  (June  Term,  1887) ;  brakeman  killed  by  freight  train  colliding  with 
detached  cars;  judgment  for  plaintiff  in  the  Buchanan  District  Court  for 
$10,000  reversed;  erroneous  instruction  that  certain  evidence  showed  negli- 
gence on  part  of  conductor  of  train. 

Miller  v.  Illinois  Central  R'y  Co.,  89  Iowa,  567  (January  Term, 
1894) ;  brakeman  injured  by  stepping  upon  a  defective  lid  to  the  manhole  of 
the  water  tank  on  the  tender  of  an  engine  while  passing  from  the  cab  to  the 
engine  to  set  brakes;  judgment  for  plaintiff  in  the  Dubuque  District  Court 
reversed;  erroneous  admission  of  certain  evidence. 

In  KooNTZ  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  65  Iowa,  224 
(December  Term,  1884),  brakeman  getting  off  train  to  see  what  was  matter 
with  train,  falling  through  bridge  and  killed,  judgment  on  verdict  directed 
for  defendant  in  the  Johnson  Circuit  Court  was  affirmed,  the  accident  being 
one  of  the  risks  of  the  service. 

In  Steele  v.  Central  Railroad  of  Iowa,  43  Iowa,  109  (June  Term, 
1876),  brakeman,  while  switching,  struck  by  train,  run  over  and  one  of  his 
arms  crushed,  judgment  for  plaintiff  for  $4,000  in  the  Mahaska  District 
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Court  was  oMrtned,  Plaintiff  attempted  to  pick  a  coupling  pin  from  the 
track  as  the  train  was  slowly  backing,  having  signaled  the  fireman  to  stop, 
but  the  latter  failed  to  obey  the  signal. 

2.  Coapiing  and  uncoupling  ears. 

a.  Employees  coupling  cars. 

In  Baldwin  v.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  so  Iowa,  68o 
(June  Term,  1879),  employee  injured  while  coupling  cars,  defective  appli- 
ances being  alleged,  judgment  for  plaintiff  in  the  Cass  Circuit  Court  was 
reversed  for  erroneous  instructions;  assumption  of  risk. 

Haugh,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  7$  Iowa,  66 
(October  Term,  1887);  employee,  attempting  to  couple  car  loaded  with 
lumber  to  defendant's  train,  killed  by  being  caught  between  projecting 
lumber  and  the  tender;  judgment  for  plaintiff  in  the  Scott  District  Court 
afRrfned. 

Whalen  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  75  Iowa,  563 
(October  Term,  1888);  employee  coupling  cars  injured  by  negligence  of 
"  wiper  '*  in  temporary  charge  of  engine;  plaintiffs  hand  crushed;  judgment 
for  plaintiff  in  the  Louisa  District  Court  for  $2,300  afHrmed. 

In  Calkins  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  92  Iowa,  714 
(October,  1894),  judgment  for  the  railway  company  in  the  Linn  District 
Court  was  affirmed.  Plaintiff  was  coupling  a  freight  car  to  the  tender  of  a 
locomotive  at  the  time  of  the  accident,  and  in  consequence  of  alleged 
negligence  of  the  engineer  the  engine  and  tender  were  backed  with  such 
force  that  plaintiffs  hand  was  caught  and  three  of  the  fingers  of  his  right 
hand  were  mashed.  It  was  held  that  a  verdict  was  properly  directed  for 
defendant  where  the  allegation  of  engineer's  negligence  was  supported  solely 
by  plaintiffs  testimony  that  he  could  not  tell  whether  the  engineer,  from 
the  time  he  (plaintiff)  took  hold  of  the  link  until  the  accident  happened, 
applied  the  air  brake  or  let  it  off. 

Kerns  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  (3o.,  94  Iowa,  121 
(April,  1895);  employee  injured  while  attempting  to  couple  the  pilot  bar  of 
a  locomotive  road  engine  to  a  box  car  furnished  with  a  Janney  coupler  and 
drawbar;  negligent  act  of  engineer  in  increasing  speed  of  train;  plaintiffs 
hand  injured;  judgment  for  plaintiff  in  the  Dallas  District  Court  affirmed. 

b.  Switchmen  injured  —  Coupling  cars. 

McKean  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  55  Iowa, 
192  (December  Term,  1880);  switchman  stepping  on  ladder  on  side  of 
freight  car  in  motion,  and  stooping  over  to  seize  an  appliance  for  the  pur- 
pose of  changing  a  switch,  thrown  from  car  by  sudden  checking  of  speed 
of  car  without  signal,  run  over  and  foot  injured;  judgment  for  plaintiff  in 
the  Linn  District  Court  for  $4,cxx)  affirmed. 

Smith  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  99  Iowa,  617 
(October,  1896);  switchman  stepping  between  standing  car  and  cars  that 
were  being  slowly  backed,  making  a  coupling,  and  in  starting  to  go  out 
from  between  the  cars,  from  some  cause  fell  or  was  thrown,  and  one  of  his 
legs  was  run  over;  not  sufficient  evidence  of  negligence  on  defendant's  part; 
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judgment  on  verdict  directed   for  defendant  in  the   Polk   District   Court 
afhrmtd. 

Ford,  Adm'x  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  91  Iowa,  179 
(May,  1894);  yard  switchman  and  brakeman,  while  uncoupling  cars,  step- 
ping between  the  ties  of  a  cattle  guard  and  (lilled  by  cars  running  over  him; 
judgment  for  plaintiff  in  the  Cedar  District  Court  reversed;  erroneous 
admission  of  certain  evidence. 

O'CoNNER  V,  Illinois  Central  R'y  Co.,  83  Iowa,  105  (May,  1891); 
employee  engaged  in  switching  cars  injured  by  a  freight  car  being  derailed 
on  a  curve  of  the  track,  and  plaintiff  thrown  therefrom;  defective  track 
alleged;  judgment  for  plaintiff  in  the  Woodbury  District  Court  reversed; 
verdict  not  supported  by  evidence. 

Pieart,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  82  Iowa, 
148  (January,  1891);  switchman  fatally  injured  by  an  engine  passing  over 
him  while  in  the  act  of  detaching  a  car  from  the  engine  in  motion;  judg- 
ment for  plaintiff  in  the  Cass  District  Court  reversed  for  insufficient  instruc- 
tions on  contributory  negligence,  etc. 

In  Vary  v.  Burlington,  Cedar  Rapids  &  Minnesota  R*y  Co.,  42  Iowa, 
246  (December  Term,  1875),  »t  was  held  that  "  a  person  may  be  the  general 
servant  of  one,  and  at  the  same  time  the  special  servant  of  another,  in 
respect  of  some  particular  service; "  and  that  one  in  such  joint  service  may 
elect  to  sue  either  or  both  employers.  The  rule  was  applied  in  the  Vary 
case,  the  syllabus  to  the  ofHcial  report  stating  the  case  as  follows:  "Vary 
was  in  the  general  employment  of  the  Chicago  &  N.  W.  R'y  Co.,  his  duty 
being  to  attend  to  the  switches  and  couple  and  uncouple  its  cars  and  those 
of  defendant  at  a  station  where  they  used  a  common  track.  His  wages 
were  paid  by  both  companies,  although  he  received  them  from  the  former. 
He  was  injured  while  coupling  the  cars  of  defendant:  Held,  that  he  was  at 
the  time  defendant's  servant,  and  could  maintain  an  action  against  it  for 
injuries  caused  by  its  negligence."  Judgment  on  demurrer  to  complaint 
reversed, 

€.  Employees  coupling  cars  —  Miscellaneous. 

Grannis  v.  Chicago,  St.  Paul  &  Kansas  City  R'y  Co.,  81  Iowa,  444 
(October,  1890);  plaintiff  employed  as  a  "wiper"  in  defendant's  round- 
house, to  clean  engines,  etc.,  injured  while  attempting  to  couple  an  engine 
to  a  car,  his  right  hand  and  arm  being  caught  between  tender  and  car; 
defective  appliance;  judgment  for  plaintiff  in  the  Chickasaw  District  Court 
for  $5,000  aMrmed. 

Butler,  Adm'x  v,  Chicago,  Burlington  &  Quincy  R'y  Co.,  87  Iowa, 
206  (January,  1893) ;  "  clinker  man,"  while  aiding  in  shifting  engine  tanks, 
killed  as  he  was  in  the  act  of  coupling  two  locomotive  tanks  together,  being 
under  the  tanks  for  the  purpose,  the  engine  being  moved;  judgment  for 
plaintiff  in  the  Union  District  Court  aMrmed. 

3.  Conduetors  injured. 

In  Dewey,  Adm'r  v.  Chicago  &  Northwestern  R'y  Co.,  31  Iowa,  $73 
(June  Term,  1871),  conductor  of  freight  train,  riding  on  engine,  killed  by 
derailment  of  train  which  collided  with  horses  on  track,  judgment  for  plain- 
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tiff  in  the  Iowa  Circuit  Court  for  $5,000  was  reversed^  the  deceased  being  the 
superior  officer  of  the  train  and  directing  its  movements  at  the  time  of  the 
casualty,  his  administrator  could  not  recover  on  the  ground  of  negligence 
of  employees. 

In  Lane,  Adm*r  v.  Central  Iowa  R'y  Co.,  69  Iowa,  443  (October  Term, 
1886),  conductor  on  construction  train  attempting  to  escape  from  top  of 
box  car  by  way  of  ladder,  jumping  to  ground  and  caught  in  the  wreck  of  the 
train,  which  was  derailed  in  a  collision  with  a  cow  on  track,  and  instantly 
killed,  judgment  for  defendant  in  the  Monroe  District  Court  was  alRrmed, 
on  the  ground  of  contributory  negligence. 

In  McMarshall  v.  Chicaoo,  Rock  Island  &  Pacific  R'y  Co.,  80  Iowa, 
757  (June,  1890),  conductor  in  employ  of  another  railroad  company  struck 
and  killed  by  a  switch  engine  of  defendant  while  he  was  on  defendant's 
track  for  the  purpose  of  giving  or  receiving  signals  from  the  person  in 
charge  of  his  own  train,  judgment  for  plaintiff  in  the  Lee  District  Court  for 
$2,500  was  affirmed, 

Harker  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  88  Iowa, 
409  (May,  1893);  conductor  on  freight  train  attending  to  brakes,  under 
orders  of  superior  requiring  hasty  action,  coming  in  contact  with  an 
awning  over  a  station  platform  and  sustaining  probable  permanent  injuries; 
exceptions  to  rule  of  assumption  of  risk;  judgment  for  plaintiff  in  the 
Dickinson  District  Court  for  $7,660  oMrmed;  verdict  not  excessive  where 
injuries  were  severe,  likely  to  be  permanent,  confined  to  bed  for  a  week, 
unable  to  work  for  three  months,  very  little  work  for  nine  months,  unable 
again  to  act  as  freight  conductor,  30  years  of  age  at  time  of  injury,  eaming^ 
sixty-five  dollars  a  month,  and  with  life  expectancy  of  thirty-four  years. 

4.  Laborers  injiired. 

a.  Loading  and  unloading. 

In  SiMONsoN  V.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  49  Iowa,  87 
(June  Term,  1878),  plaintiff's  intestate,  a  railroad  employee,  injured  while 
loading  one  of  defendant's  cars,  judgment  for  plaintiff  in  the  Shelby  Circuit 
Court  was  aMrmed. 

In  Rasmussen,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  65 
Iowa,  236  (December  Term,  1884),  plaintiff's  intestate,  a  shoveler  in  defend- 
ant's employ,  engaged  in  loading  and  unloading  a  gravel  or  dirt  train^ 
killed  by  the  sudden  falling  of  earth  from  a  bank  where  he  was  at  work. 
judgment  for  defendant  in  the  Pottawattamie  Circuit  Court  was  aMmted, 
the  deceased  having  knowledge  of  the  danger  and  assuming  the  risks 
thereof. 

Handelun  V,  Burlinoton,  Cedar  Rapids  &  Northern  R'y  Co.,  72 
Iowa,  709  (March,  1887) ;  laborer  engaged  in  loading  and  unloading  grrsLvel 
cars  run  over  by  train,  a  quantity  of  sand  having  fallen  upon  him  in  a 
narrow  space  into  which  he  had  stepped  to  avoid  being  struck  by  train,  the 
sand  forcing  him  against  the  train;  judgment  for  plaintiff  in  the  I^inn 
District  Court  reversed^  it  being  held  that  plaintiff  had  not  made  out  a  case. 

« 

h.  Struck  by  cars. 
In  Crowley  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  65 
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Iowa,  658  (April  Term,  1885),  laborer  cleaning  snow  and  ice  from  the 
tracks  and  switches  in  defendant's  yards  struck  by  one  of  defendant's  cars 
and  his  arm  injured,  judgment  for  plaintiff  in  the  Benton  District  Court 
was  affirmed. 

In  Keefe,  Adm'x  v,  Chicago  &  Northwestern  R'y  Co.,  92  Iowa,  182 
(October,  1894),  judgment  for  plaintiff  in  the  Clinton  District  Court  was 
reversed  for  an  erroneous  instruction,  it  being  held  that  "  to  hold  the 
defendant  liable  for  the  failure  of  its  employees  to  use  due  care  to  ascertain 
the  danger  which  Keefe  was  in,  without  regard  to  his  negligence,  is  to  make 
the  defendant  absolutely  liable  for  its  failure  to  exercise  due  care,  and  to 
ignore  the  doctrine  of  contributory  negligence."  It  appeared  that  plaintiffs 
intestate,  Keefe,  was  working  with  a  shovel  on  one  of  defendant's  tracks  in 
its  railroad  yard  at  the  time  of  the  accident  (and  had  worked  there  and  in 
the  vicinity  for  many  years),  when  he  was  struck  by  the  tender  of  a 
locomotive,  run  over  and  killed.  The  Supreme  Court  held  that  the  evidence 
would  have  justified  a  finding  of  contributory  negligence,  and,  therefore,  it 
was  error  to  give  the  foregoing  instruction. 

€.  Walking  on  track. 

In  Vreeland,  Adm'x  v.  Chicacx),  Milwaukee  &  St.  Paul  R'y  Co.,  92 
Iowa,  279  (October,  1894),  employee,  while  walking  along  railroad  track, 
carrying  an  article  on  his  back,  struck  by  one  of  defendant's  engines  and 
fatally  injured,  judgment  for  plaintiff  for  $2,500  in  the  Scott  District  Court 
was  reversed.    The  syllabus  to  the  official  report  thus  states  the  case: 

"An  employee  who  knows  when  a  train  is  to  pass,  walks  ahead  of  it  and 
disregards  a  warning  to  get  off  because  he  thinks  he  is  on  the  track  of 
another  parallel  road,  is  negligent. 

"  There  is  no  obligation  to  stop  a  train  till  it  becomes  reasonably  apparent 
that  a  man  on  the  track  will  not  get  off  and  is  in  danger. 

**  Deceased  is  first  seen  sixty  feet  in  front  of  a  train  with  a  grain  door 
on  his  back,  train  is  going  without  steam,  headlight  burning  and  bell  ring- 
ing, at  three  miles  an  hour.  When  it  got  within  twenty-five  feet  of  him 
fireman  informed  engineer.  The  latter  was  then  unable  to  stop  his  train. 
Held,  that  the  fireman  was  not  negligent." 

d.  Laborers  injured  —  Miscellaneous. 

Chase  v.  Burlinctoq^,  Cedar  Rapids  &  Northern  R'y  Co.,  76  Iowa, 
675  (September,  1888);  "car-catcher"  in  defendant's  employ  injured  while 
climbing  upon  a  car  belonging  to  another  company;  collision  of  his  car 
with  another  on  same  track;  judgment  for  plaintiff  in  the  Poweshiek  Dis- 
trict Court  for  $12,500  was  reversed  for  erroneous  admission  of  evidence 
relating  to  chances  of  promotion  as  bearing  on  question  of  damages. 

In  Manning  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  64 
Iowa,  240  (July,  1884) »  it  appeared  that  plaintiff  was  an  employee  of 
defendant,  his  occupation  being  that  of  a  sweeper  in  its  roundhouse,  and 
was  injured  by  falling  into  a  hole  which  he  claimed  had  been  negligently 
and  carelessly  left  uncovered  by  defendant's  other  employees.  Judgment 
for  the  railway  company  in  the  Linn  District  Court  was  affirmed. 

In  Doggett,  Adm'r  v.  Illinois  Central  R.  R.  Co.,  34  Iowa,  284  (June 
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Term,  1872),  judgment  for  plaintiff  in  the  Buchanan  District  Court  was 
reversed,  the  case  being  stated  in  the  syllabus  to  the  official  report,  as 
follows:  "Plaintiff's  decedent  being  in  the  employ  of  a  railroad  company, 
but  not  engaged  in  operating  the  train  in  question,  and  on  which  he  was 
riding,  voluntarily  got  upon  the  tender  of  the  engine  to  ride.  While  he  was 
in  this  position  the  engine  broke  through  a  defective  culvert  or  bridge,  and 
he  was  killed.  A  '  caboose '  car  was  attached  to  the  train  for  passengers 
and  those  not  engaged  in  operating  the  train,  to  ride  in,  and  it  appeared 
that  if  the  deceased  had  been  in  there  he  would  not  have  been  injured. 
Held,  that  he  was  guilty  of  contributory  negligence,  and  that  plaintiff  could 
not  recover." 

5.  Maehinlsts  injured. 

In  KiTTERiNOHAM  V,  Sioux  CiTY  &  Pactfic  R'y  Co.,  62  lowa,  285 
(December  Term,  1883),  employee,  a  helper  in  defendant's  machine  shops, 
removing  old  brasses  from  the  boxing  of  car  wheels  and  axles  covered  with 
grease,  poisoned  by  the  handling  of  the  brasses,  resulting  in  the  loss  of  a 
finger,  judgment  for  defendant  in  the  Woodbury  District  Court  was  aMrmed. 
Where  the  evidence  tended  to  show  that  the  injury  was  the  result  of  an 
ordinary  cut,  and  not  of  defendant's  negligence,  it  was  proper  to  charge 
that  plaintiff  could  not  recover  if  the  jury  found  that  the  injury  was  occa- 
sioned by  impurity  of  his  blood. 

Pierce  v.  Central  Iowa  R'y  Co.,  73  Iowa,  140  (October  Term,  1887) ; 
mechanic  in  defendant's  shops  directed  to  assist  other  employees  in  remov- 
ing some  screens  from  passenger  cars,  standing  on  ladder  placed  again3t 
cars  for  the  purpose,  injured  by  sudden  backward  movement  of  the  train, 
which  caused  the  ladder  to  fall;  judgment  for  plaintiff  in  the  Marshall 
District  Court  aMrmed. 

Trcka  v.  Burlington,  Cedar  Rapids  &  Northern  R'y  Co.,  100  Iowa, 
205  (December,  1896) ;  machinist  in  defendant's  shops  injured  by  the  fall  of 
a  plank  from  scaffolding  used  by  another  machinist  in  placing  shafting  in 
the  room  where  plaintiff  was  working;  judgment  on  verdict  directed  for 
defendant  in  the  (Tedar  Rapids  Superior  Court  affirmed;  fellow-servant  rule. 

6.  Misoellaneoas. 

In  McCarthy  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  83  Iowa» 
485  (October,  1891),  bridge  builder  in  employ  of  defendant  engaged  in 
assisting  in  removal  of  heavy  timber,  known  as  a  chord,  from  a  truss  bridge 
to  the  ground  by  the  aid  of  a  pile  driver  and  flat  car,  struck  by  the  chord 
and  leg  injured,  judgment  for  plaintiff  in  the  Cass  District  Court  was 
reversed,  the  special  findings  not  being  supported  by  the  evidence. 

In  Doyle  v.  Chicago,  St.  Paul  &  Kansas  City  R'y  Co.,  77  Iowa,  607 
(May  Term,  1889),  employee  engaged  in  repairing  bridge  struck  by  a 
coupling  pin  hurled  by  the  wheel  of  a  car  from  a  passing  train,  judgment 
for  plaintiff  in  the  Marshall  District  Court  was  aMrmed.  It  appeared  that 
"  plaintiff,  with  others  employed  in  repairing  one  of  defendant's  bridges, 
withdrew  a  short  distance  to  allow  a  passenger  train,  running  at  the  rate  of 
about  thirty  miles  an  hour,  to  pass.  As  it  passed,  an  old,  rusty  and  bent 
coupling  pin  was  hurled  by  a  wheel  of  a  car,  striking  plaintiff  on  the  head» 
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and  causing  the  injury  complained  of.  The  evidence  showed  that  the  pin 
was  not  on  the  bridge,  and  justified  the  jury  in  concluding  that  it  was 
lying  loose  upon  a  platform  of  one  of  the  cars.  The  pin  had  a  hole  in  the 
head  for  a  chain,  and  was  such  as  was  used  upon  cars  having  Miller's  plat- 
form, which  was  on  the  cars  in  the  train  causing  the  accident;  but  the  pin 
was  not  chained  to  the  platform.  Held,  that  to  allow  it  to  lie  loose  upon 
the  platform  was  negligence,  because  it  was  liable  to  fall  and  become  an 
obstruction  on  the  track,  and  that  defendant  was  liable  for  such  negligence 
in  this  case,  even  though  the  precise  accident  and  injury  which  occurred 
could  not  have  been  foreseen  and  expected  from  the  falling  of  the  pin  from 
the  platform." 

7.  Objeet  near  traek. 

In  Martenven  v.  Cricaco,  Rock  Island  &  PAanc  R'y  Co.,  6o  lowa^ 
705  (April  Term,  1883),  it  appeared  that  plaintiff  was  a  laborer  in  defend- 
ant's employ,  working  in  a  stock  car,  spreading  sand  which  had  been  thrown 
in  the  car.  While  he  was  in  the  car,  thus  employed,  it  was  attached  to  an 
engine  and  put  in  motion  to  be  taken  to  the  stock  yards.  While  it  was  in 
motion  the  plaintiff  climbed  out  of  the  car,  and  stood  upon  what  is  called 
the  oil  box,  which  is  a  kind  of  covering  for  the  end  of  an  axle  of  a  car,  and 
maintained  himself  by  holding  on  to  the  slat  above.  While  in  this  position 
the  train  moved  along  to  a  switch,  and  was  reversed,  and  it  ran  backward 
upon  another  track.  While  moving  upon  this  last  track  the  train  passed  a 
freight  platform,  and  plaintiff  was  struck  by  some  "  running  boards  "  which 
projected  beyond  the  edge  of  the  platform,  and  was  thrown  under  the 
wheels  and  injured.  These  running  boards  are  movable,  and  are  used  to 
bridge  over  the  space  between  the  cars  and  the  platform  in  order  to  load 
and  unload  freight.  The  plaintiff  claimed  that  he  was  injured  by  the  negli- 
gence of  the  defendant  in  permitting  the  ''  running  boards "  to  remain 
projecting  beyond  the  platform,  and  also  by  the  negligent  operation  of 
said  train.  Judgment  for  defendant  in  the  Pottawattamie  Circuit  Court 
was  aMrmed,  plaintiff  having  needlessly  placed  himself  in  a  dangerous 
position  on  the  car. 

In  Haogerty,  Adm'x  v.  Chicago,  St.  Paul  &  Kansas  City  R'y  Co.,  90 
Iowa,  405  (January,  1894),  judgment  for  plaintiff  in  the  Dubuque  District 
Court  was  rrversed  on  the  ground  of  contributory  negligence.  Hugh  C. 
Haggerty  was  in  the  employ  of  the  defendant  as  car  accountant  at  Dubuque 
on  September  30,  1887.  On  the  evening  of  that  day  he  was  killed  while 
riding  on  the  ladder  on  the  side  of  a  box  freight  car.  The  evidence  tended 
to  show  that  he  came  to  his  death  by  contact  with  a  switch  stand  at  the 
side  of  and  near  the  railroad  track.  The  syllabus  to  the  official  report  states 
the  case  as  follows:  "One  whose  duty  it  was  to  take  car  numbers  came 
down  the  side  ladder  of  a  car  soon  to  stop,  but  in  motion,  to  the  bottom  of 
the  ladder,  and  while  hanging  there  to  alight  when  the  car  stopped,  was 
killed  by  coming  in  contact  with  a  switch  which  could  not  have  struck  him 
had  he  been  higher  up.  Held,  that  there  was  contributory  negligence." 
On  the  question  of  contributory  negligence  the  Supreme  Court  referred  to 
the  case  of  McKee  v,  R'y  Co.,  83  Iowa,  616,  for  a  full  discussion  and 
reference  to  authorities. 
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8.  Section  hands,  ete ,  injured. 

a.  Construction  trains,  flat  cars,  etc. 

In  Nelson  v.  Chicago,  Rock  Islaj^td  &  Pacific  R.  R.  Co.,  38  Iowa,  564 
(June  Term,  1874),  minor  employee,  18  years  old,  engaged  in  taking  up 
track,  loading  ties,  etc.,  on  flat  cars,  thrown  from  flat  car,  which  was  sud- 
denly started  without  signal,  and  leg  injured,  judgment  for  plaintiff  in  the 
Cass  Circuit  Court  for  $7,375  was  reversed  for  erroneous  instruction  which 
excluded  the  rule  of  burden  of  proof  upon  plaintiff  to  show  that  he  was 
injured  without  want  of  reasonable  care  on  his  part. 

In  Jeffrey  v.  Keokuk  &  Des  Moines  R.  R.  C9.,  51  Iowa,  439  (June 
Term,  1879),  employee  riding  on  flat  car  of  construction  train  falling  ofF 
car  and  run  over,  caused  by  sudden  movement  of  the  train  without  warning, 
judgment  for  plaintiff  in  the  Van  Buren  Circuit  Court  for  $6,500  w^as 
reversed  for  error  in  permitting  a  rule  of  the  defendant  company  prohibiting 
"  running  switches  "  to  be  introduced,  the  evidence  not  showing  that  the 
injury  was  caused  in  attempting  to  make  a  running  switch.  A  special  find- 
ing manifestly  against  the  evidence  is  an  indication  of  passion  and  prejudice 
on  the  part  of  the  jury. 

In  Gex>rge  v.  Kex>kuk  &  Des  Moines  R.  R.  Co.,  53  Iowa,  503  (June 
Term,  1880),  an  action  arising  out  of  the  same  accident  as  that  in  Jeffrey 
r.  K.  &  D.  M.  R.  Co.,  51  Iowa,  439  (preceding  paragraph),  judgment  for 
plaintiff  was  reversed  on  similar  grounds  as  in  the  Jeffrey  case. 

A  subsequent  trial  in  the  Jeffrey  case  resulted  in  verdict  and  judgment 
for  plaintiff  for  $5,500,  was  affirmed.  Injuries  sustained,  leg  broken,  requir- 
ing simputation.    See  56  Iowa,  546  (December  Term,  1881). 

In  Miller  v.  Minnesota  &  Northwestern  R'y  Co.,  76  Iowa,  655 
(September,  1888),  the  syllabus  to  the  official  report  states  the  case  as 
follows:  "A  contractor  agreed  to  lay  defendant's  track  at  the  rate  of  a 
certain  number  of  miles  per  month,  defendant  "  to  furnish  all  motive  power 
and  cars,  and  operate  the  construction  trains."  One  of  the  contractor's 
employees  was  killed,  as  alleged,  by  the  too  rapid  running  of  a  construction 
train.  Held,  that  defendant  was  not  liable,  because,  from  the  nature  and 
terms  of  the  contract,  it  did  not  have  control  of  the  construction  trains, 
though  the  train  men  were  retained  on  its  pay-roll  and  received  their  wages 
from  it." 

b.  Hand-car  accidents. 

In  HoBEN  v.  BuRLTNGTON  &  MISSOURI  RivER  R.  R.  Co.,  20  lowa.  563 
(June  Term,  1866),  track  hand  returning  from  work  on  a  hand  car  injured 
by  car  being  thrown  from  track  in  collision  with  a  train,  judgment  for 
plaintiff  in  the  Henry  District  Court  for  $400  was  reversed  for  errors  in 
giving  and  refusing  instructions. 

In  Campbell  v.  Chicago,  Rock  Island  &  Pacific  R.  R.  Co.,  45  Iowa, 
76  (December  Term,  1876),  the  facts  are  stated  as  follows:  "The  plaintiffs 
intestate,  her  husband,  Michael  Campbell,  was  in  the  employ  of  the  defend- 
ant as  a  section  hand  on  its  railroad,  and  while  so  in  its  employ  was  fatally 
injured  by  being  run  over  by  a  hand  car.  T^he  accident  occurred  in  the 
following  manner:  The  hand  car  was  moving  eastward  under  the  direction 
of  the  section  boss;   the  deceased  and  three  or  four  others  were  riding  on 
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it  for  the  purpose  of  inspecting  the  road;  the  passenger  train  from  the  east 
was  past  due;  the  approach  of  the  passenger  train  was  discovered  when 
about  forty  or  fifty  rods  distant;  the  brake  was  applied  to  the  hand  car  to 
stop  it;  the  deceased  stepped  or  was  thrown  off  in  front  of  the  hand  car 
and  was  run  over  by  it,  and  received  injuries  of  which  he  died.  The 
plaintiff  claims  the  right  to  recover  on  the  ground  that  the  section  boss 
was  negligent  in  running  said  car."  Judgment  for  plaintiff  in  the  Guthrie 
District  Court  was  reversed  for  erroneous  instruction  that  it  was  negligent 
to  run  the  hand  car  under  the  circumstances  stated.  The  court  (per 
Adams,  J.)  said:  "  It  is  sufficient  to  say,  in  this  case,  that  the  safety  of  the 
section  hands  was  not  of  such  paramount  importance  as  to  make  it  neces- 
sarily negligence  in  the  section  boss  to  take  them  upon  the  road  in  the 
hand  car  when  a  train  was  past  due,  although  more  than  ordinary  danger 
was  incurred  thereby.  Frandsen  v,  Chicago,  R.  I.  &  P.  R.  R.  Co.,  ^ 
Iowa,  372."    *    *    * 

In  Hurst  r.  Chicago,  Rock  Island  &  Pacific  R*y  Co.,  49  Iowa,  76 
(June  Term,  1878),  section  hand  running  a  hand  car  injured  by  being 
thrown  from  car  and  run  over  and  leg  broken,  judgment  for  plaintiff  for 
$4,000  in  the  Madison  District  Court  was  reversed  for  erroneous  instruction 
as  to  liability  of  railroad  company  to  employee  injured  in  performing 
orders  of  section  boss.  ' 

In  Farley  v.  Chicaoo,  Rock  Island  &  Pacific  R'y  Co.,  56  Iowa,  337 
(June  Term,  1881),  section  hand  run  over  and  killed  by  cars  becoming 
detached  from  train,  judgment  for  plaintiff  in  the  Polk  District  Court  was 
nMrmed. 

Hawley  v.  Chicago,  Burlington  &  Quincy  R*y  Co.,  71  Iowa,  717 
(October,  1886);  plaintiff's  assignor,  operating  hand  car  on  defendant's  road, 
injured  in  collision  with  engine;  judgment  for  plaintiff  in  the  Polk  Circuit 
Court  aMrmed. 

In  Larson  v.  Illinois  Centrial  R'y  Co.,  91  Iowa,  81  (May,  1894),  it 
was  held  that  "  a  railway  is  liable  for  injuries  sustained  by  a  section  hand 
while  operating  a  hand  car  which  collides  with  another  through  the  negli- 
gence of  the  section  foreman,"  and  judgment  for  plaintiff  in  the  Webster 
District  Court  was  aMrmed, 

Hamilton  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  93  Iowa,  46 
(October,  1894) ;  section  hand  putting  his  mittens  in  supply  box  on  hand  car 
injured  by  starting  of  car  without  orders  from  foreman;  fellow-employees 
unaware  of  plaintiff's  peril;  judgment  for  defendant  in  the  Appanoose 
District  Court  aMrmed, 

€.  Injured  on  track. 

Baker,  Adm'r  v.  Chicago,  Rock  Island  &  Pacific  R'y  Co.,  95  Iowa, 
163  (May,  1895);  section  hand  walking  on  track,  after  day's  work,  struck 
and  killed  by  construction  train;  judgment  for  plaintiff  in  the  Davis 
District  Court  reversed;  trespasser;  contributory  negligence. 

Nelling,  Adm'x  v.  Chicago,  St.  Paul  &  Kansas  City  R'y  Co.,  98  Iowa, 
554  (May,  1896);  section  hand  returning  from  work  on  hand  car  killed  by 
freight  train;  other  employees  jumping  off  to  avoid  collision,  but  deceased 
stopped  to  remove  car  from  track  and  was  killed;  judgment  on  verdict 
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directed  for  defendant  in  the  Black  Hawk  District  Court  affirmed;  contribu- 
tory negligence. 

d.  MisceUoHicus. 

Farmbk  v.  Centrai.  Iowa  R'y  Co.,  67  Iowa,  136  (October  Term,  1885); 
section  hand  engaged  in  cleaning  snow  from  track,  riding  on  hand  car  to 
another  part  of  road,  injured  by  feet  being  frozen;  exposure  to  elements; 
contributory  negligence;  judgment  for  plaintiff  in  the  Keokuk  District 
Court  reversed. 

Rayburn  v.  Central  Iowa  R'y  Co.,  74  Iowa,  637  (May  Term,  1888); 
section  hand  engaged  in  removing  ice  and  snow  from  track,  directed  by 
conductor  of  a  passing  train  of  freight  cars  to  get  on  board  to  assist  in 
unloading  cars  at  another  place,  injured  by  being  thrown  down  by  sudden 
jerk  of  train  as  he  was  trying  to  board  same;  judgment  for  plaintiff  in  the 
Mahaska  District  Court  for  $3,500  (permanent  injury  to  one  of  his  knees> 
was  affirmed  and  petition  for  rehearing  overruled. 

Light  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  0>.,  93  Iowa,  83 
(October,  1894);  section  hand  ordered  by  section  foreman  to  get  upon  coal 
car  injured  while  in  the  act  of  getting  on  the  car,  owing  to  sudden  start  of 
engine,  whereby  his  foot  slipped  and  was  crushed  between  drawbar  and 
deadwood;  judgment  for  plaintiff  in  the  Dallas  District  Court  aMrmed. 
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Falling  from  Car. 

Wolfe  y.  East  Tenn.,  Va.  &  Ga.  R'y 
Co.    (Ga.)    173 

Braiceman    Injured  — 

Machinery. 

Woodruff  V.  Ala.  Gt  So.  R.  Co.  (Ga.).  174 

Braiceman    Injured  — 

Obstruction. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  y.  Sud- 
deth  (Ga.)   84 

Brakeman    Injured  — 

Projecting  Object. 

111.  Cent.  R.  Co.  y.  Welch  (111.) 356 


684 


14  AMERICAN  NEGUGENCE  CASES. 


Brakeman   Injured  — 

Thrown  from  Train. 

Matchett  y.  Cin.,  W.  &  Mich.  R'y  Co. 

(Ind.) 504 

Sloan  V.  Cent.  Iowa  R>  Co.  (Iowa) . .  646 

Brakeman    Injured  — 

Top  of  Car. 

Simmons  v.   East  Tenn.,   Va.   ft  Ga. 
R'y  Co.  (Ga.) 83 

Brakeman   Injured  — 

Track. 

Lee  V.  Cent.  R.  ft  B.  Co.  (Ga.) 86 

Brakeman    Injured  — 

Train. 

Hunnicntt  ▼.  Ga.  Pac.  R'y  Co.  (Ga.)..   17? 

Brakeman  Killed. 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  employees. 

342-343,  552-564 
Kroy    V.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 603 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 66i~68o 

Brakeman    Killed  —  be- 

TWEEN  Cars. 

C,  R.  I.  ft  P.  R'y  Co.  ▼.  Qark  (111.) . .  279 

Brakeman  Killed— bridge. 

Wells   V.   Burl.,   C.   R.   ft  N.   R.   Co. 
(Iowa) 626 

Brakeman  Killed ->  col- 
lision. 

Penn.  Co.  v.  McCormack  (Ind.) $09 

Brakeman  Killed  — coup. 

LING  Cars. 
Chicago   &   A.    R.    Co.   v.    Bragonier 

(111.) 335 

Penn.  Co.  v.  Whitcomb  (Ind.) 505 

Muldowney     v.     111.     Cent.     R.     Co. 

(Iowa)  612 

Lowe  V.  C,  St.  P..  M.  &  O.  R'y  Co. 

(Iowa) 654 

Brakeman   Killed  —  de- 
fective Appliance. 

Cook  V.  Western  ft  At!.  R.  R.  (Ga.) . .     89 


Brakeman    Killed  — 

FECTiVE  Car. 

Chicago,  St.  L.  ft   P.  R.  Co.  t.    Fiy 


(Ind.) 


Dk- 


504 


Brakeman    Killed  —  de- 

RAILMENT. 

Slattery    v.    Toledo    ft    W.    R>     Co. 
(Ind.) .- 501 


rakeman    Killed  —  ex- 
plosion. 

111.  Cent  R.  Co.  v.  Houck  (lU.) 353 

lU.  Cent  R.  Co.  v.  Keen  ( IlL) 353 

Brakeman  Killed  —  run 

Over. 

Greenleaf  v.  lU.  Cent.  R.  Co.  (Iowa)..  60S 
Dowell  V.  BurL,  C.  R.  ft  N.  R*y  Co. 
(Iowa) 654 

Brakeman  Killed  — 

TriROWN  FROM  Car. 

111.  Cent.  R.  Co.  v.  Jewell  (IlL) 339 

Greenleaf  v.  Dubuque  ft  S.  C.  R.  Co. 

(Iowa) 607 

Donald  v.  C,  B.  ft  Q.  R.  Co.  (Iowa)  . .   6j6 

Brick  Kilns  — Fire  In. 

Pullman    Palace    Car    Co.    y.    Laack 
(in.) a9i 

Bricklayer    Injured  — 

Scaffold. 

Humpton    v.     Unterkircher    ft     Sons 
(Iowa) 595 


ridge — breakdown  of. 

Hirschl      v.      Case     Threshing      Co. 
(Iowa) 58g 


ridge — contact  with. 

Ellison  ▼.  Ga.  R.  Co.  (Ga.) 167 

See  notes  of  (jeorgia  cases  arising  out 
of  injuries  to  railroad  employees.. 

213-241 
Brakeman  injured ;  notes  of  III.  cases. 

Wells  V.   Bud.,   C.   R.   ft  N.   R.   Co. 

Clowa) 62S 

Donald  y.  C,  B.  ft  Q.  R.  Co.  (Iowa)..  626 

Bridge-— Falling  From. 
Gassaway  ▼.  Ga.  So.  R.  Co.  (Ga.) 19$ 
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Bridge  — Fall  Of 

<Ja.  R.  V.  Ivey  (Ga.) 196 

Brid£^  —  Falling  Through. 

Smith  V.  Humeston  &  S.  R.  Co. 
(Iowa)   641 

Bridge  — Killed  On. 

Stewart  v.  Pcnn.  Co.  (Ind.) ^. . . .   55 1 

Bridge  Appliances— 

Struck  By. 

Houscr  V.  C,  R.  I.  &  P.  R.  Co. 
(Iowa) 640 

Bridge  Builder  livjured. 

Bedford  Belt  R'y  Co.  v.  Brown  (Ind.).  484 
Louis.  &  N.  R.  Co.  V.  On  (Ind.) 484 

Bridge    Carpenter 
Killed. 

Stewart  v.  Penn.  Co.  (Ind.) 55 1 

Bridge  Collapse. 

Toledo,  F.  &  W.  R'y  Co.  v.  Conroy 
(111.) 356 

Louis.,  N.  A.  &  C.  R*y  Co.  v.  Sandford 
(Ind.) 483 

Bridge  Laborer  Injured. 

Carttcr  &  Co.  v.  Cotter  (Ga.) ax 

Bridge  Tacicle— struck  by. 

Houscr  T.  C,  R.  I.  &  P.  R.  Co. 
(Iowa) 640 

Broken  Rail— track. 

Krogg  V.  A.  &  W.  P.  R.  (Ga.) 15a 

Building  Collapse. 

DacgHng  v.  Slmore  (111.) 4M 

Hinds  V.  Harbou  (Ind.) 459 

Hinds  V.  Overacker  (Ind.) 460 

Building  Damaged- 

Fall  of  Building. 

Daegling  v.  Gilmore  (111.) 4M 

Burned  and  Scalded  — 

Explosion;  Metal,  etc 

Cribbcn  v.  Callaghan  (111.) a9o 

Hess  T.  Rosenthal   (111.) 29© 

lilitchell  V.  Robinson  (Ind.) 453 


Burned  and  Scalded  — 

Explosion;  Metal, etc. — cont'd, 

Deller  v.  Hofferberth  (Ind.) 455 

Drinkout    v.    Eagle    Machine    Works 

(Ind.)   455 

New  Albany  Forge  &  Rolling  Mill  v. 

(^per  (Ind.)   456 

Burning  Cil  — injured  by. 

Pullman  Palace  Car  Co.  v.  Laack 
(111.) 291 

Bursting  of  Flask. 

Drinkout  v.  Eagle  Machine  V/orks 
(Ind.) 455 

Buzz  Saw— Injured  By. 

Willard  V.  Swansen  (111.) 286 

Oar— Struck  By. 

Valtez  V.  Ohio  &  Miss.  R'y  Co.  (111.) . .   343 

Notes  of  111.  cases  relating  to  acci- 
dents to  car  repairers,  car  cleaners, 
and  car  inspectors 343-344 

Coupling  and  uncoupling  cars;  notes 
of  111.  cases 348-35© 

Railroad  employees  injured;  notes  of 

m.  cases 365,  366,  368,  378-379, 

382-384,  389-393 

Car  Cleaners  Injured. 

See  notes  of  (Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

215-241 

Notes  of  III.  cases  relating  to  accidents 
to  car  repairers,  car  cleaners,  and 
car  inspectors   343-344 

Notes  of  111.  cases  relating  to  injuries 
to  railroad  employees 399-4^^ 

Car  Cleaner  Killed. 

(Hiicago  &  E.  I.  R.  Co.  v.  Beatty 
(Ind.) 513 

Car  Coupler  Injured. 

See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees . . . 

215-241 

Coupling  and  uncoupling  cars;  notes 
of  111.  cases 348-350 

Car  Inspector  Injured. 

See  notes  of  (Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

«i  5-^41. 
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Car  Inspector  Injured 

—  continued. 

Notes  of  111.  cases  relating  to  accidents 
to  car  repairers,  car  cleaners,  and 
car  inspectors   , . . .  343-344 

Car  Inspector  Killed. 

Ga.  R.  V.  Pittman  (Ga.) i88 

Ind.  &  St.  L.  R.  Co.  v.  Morgenstem 
(111.) 397 

Car  on  Side  Track  — col- 
lision With. 

Pitts.,  Ft.  W.  &  C.  R'y  Co,  v.  Ruby 
(Ind.) 503 

Carpenter    injured  — 

Lumber  Pile. 

Baldwin  v.  St.  L..  K.  &  N.  W.  R'y 
Co.   (Iowa)    628 

Carpenter    Injured  — 

Scaffold. 

Goldie  V.  Werner  (111.) 286 

Benn  v.  Null  (Iowa) '. 595 

Car  Repairer  Injured. 

Valtez  V.  Ohio  &  Miss.  R'y  Co.  (111.).  343 
Notes  of  111.  cases  relating  to  accidents 

to  car  repairers,  car  cleaners,  and 

car  inspectors   343-344 

Notes  of  111.  cases  relating  to  injuries 

to  railroad  employees 399-406 

Ind.  cases  relating  to  injuries  to  car 

repairers 516-517 

Gadbois  v.   C,   M.  &  St.   P.  R'y  Co. 

(Iowa)   629 

Way  V.  C.  &  N.  W.  R'y  Co.  (Iowa) ...  629 
Foley    V.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 630 

Car  Repairer  Killed. 

Central  R.  &  B.  Co.  v.  Kitchens  (Ga.).  108 
Richmond  &  D.  R.  Co.  v.  Davis  (Ga.).  109 
Louis.,  Evans.  &  St.  L.  Con.  R'y  Co. 

V.  Hanning  (Ind.) 5x6 

Ind.  cases  relating  to  injuries  to  car 

repairers  516-517 

Berry  v.  Cent.  R'y  (Iowa) 629 

Cattle  Chute  — Struck  By. 

Hunt  V.  CHiicago  &  N.  W.  R'y  Co. 
(Iowa) 605 


Caught  Between  Cars. 

Taylor  v.  Ga.  Marble  Co.  (Ga.) 64 

Rich.  &  D.  R.  Co.  ▼.  MitcheU  (Ga.) . .     94 

Cent.  R.  V.  Harrison  (Ga.)  . . .  .* 1 73 

C,  R.  I.  &  P.  R'y  Oo,  v.  Qark  (IlL)  - .   279 
Brakemen  injured;  notes  of  111.  cases. 

342-345 
Ind.,    B.   &   W.    R.    Co.   v.    Flanig^an 

(lUO 346 

Coupling  and  uncoupling  cars;   notes 

of  111.  'cases 34^350 

Chicago  &  A.  R.  Co.  v.  May  (111.) ....   387 

Penn.  Co.  v.  Ebaugh  (Ind.) 50& 

L.    S.    &    M.    S.    R'y    Co.   v.    Stupak 

(Ind.) 543 

Way  V.  111.  Cent.  R.  Co.  (Iowa) 621 

Caught  Between  Coal 
Car  and  Platform « 

Kan.  &  Tex.  Coal  Co.  v.  Reed   (Ind. 
Terr.) 567 

Caught  by  Machinery. 

Reynolds  v.  Hindman  (Iowa) 590 

Messenger  v.  Pate  (Iowa) 591 

Cave*ln — embankment;  roof 

OF  Mine,  etc. 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 

Cent.  R.  &  B.  Co,  v.  Kent  (Ga.) 154^ 

155.  156^ 
Chicago  Anderson  Pressed  Brick   Co. 

v.  Sobkowiak  (111.) 326 

Ind.   cases   relating  to  injuries   from 

falling  objects 465—467 

Notes  of  Ind.  cases  relating  to  acci- 
dents in  coal  mines 479—480 

Circular  Saw— injured  by. 

Ind.  Car.  Co.  y.  Parker  (Ind.) 422 

Notes  of  Ind.   cases  relating  to   ma- 
chinery accidents   443—447 

Newberry  v.  C^tchel  &  Martin  Lumber 
&  Mfg.  Co.  (Iowa) 56S 

Clay  Pit  —  Cave-in. 

Chicago  Anderson  Pressed  Brick  Co. 
V.  Sobkowiak  (111.) 326^ 

Cleaning  Engine  — in- 

jured  While. 

Spencer   v.    Ohio    &    Miss.    R'y    Co. 

(Ind.) 5t3 

Minor   employees   injured    in-  service 

of  railroad  companies ;  notes  of  Ind. 

cases 540-543 


Table  of  Cases  Classified. 
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Clothing  Catching  Fire. 

—  Burning  Oil. 

Pullman  Palace  Car  Co.  ▼.  Laack 
(111.) 291 

Clothing   Caught- 

Machinery. 

Notes  of  111.  cases  relating  to  ma- 
chinery accidents  to  minor  em- 
ployees   331-322 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

Clothing    Caught  — Pro- 
jecting Object. 

Pitts..  Cin.  &  St.  L.  R'y  Co.  v.  Adams 
(Ind.) 523 

« 

Coal  Car  — Struck  By. 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-31 1 

Brazil  Blbck  Coal  Co.  v.  Gaffney 
(Ind.) 48a 

Accidents  in  coal  mines ;  notes  of  Iowa 
cases 587-588 

Coal  Car — obstruction  on. 

Simmons  v.  East  Tenn.,  Va.  &  Ga. 
R'y  Co.  (Ga.) 83 

Coal  Mines — accidents  in. 

Catlett  V.  Young  (111.) 307 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-31 1 

Brazil  Block  Coal  Co.  v.  Hoodlet 
(Ind.) 474 

Rush  V.  Coal  Bluff  Mining  Co.  (Ind.).  476 

Notes  of  Ind.  cases  relating  to  acci- 
dents in  coal  mines 479-480 

Brazil  &  Chicago  Coal  Co.  v.  C:ain 
(Ind.) 480 

Brazil  Block  Coal  Co.  v.  Young 
(Ind.) 481 

Kan.  &  Tex.  Coal  Co.  v.  Reed  (Ind. 
Terr.) 5^7 

Couch  V.  Watson  Coal  Co.  (Iowa) 580 

Accidents  in  coal  mines;  notes  of 
Iowa  cases 587-588 

Coal    Thrown    from 
Passingr  Engine. 

Chicago  &  N.  W.  R.  Co.  v.  Moranda 
(111.) 362 


Cog  Wheels  — Injured  By. 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39- 

Stubbs    V.    Atlanta    Cotton-Seed    Oil 

Mills  (Ga.)    48^ 

Harris  v.  Shebek  (111.) 3x9^ 

Notes  of  111.  cases  relating  to  machin- 
ery accidents  to  minor  employees . . 

321-322 
Atlas  Engine  Works  v.RandaU  (Ind.).  438^ 

Collapse  of  Bridge. 

Toledo,   P.  &  W.  R'y  O.  v.  Conroy 

(111.) 35^ 

Hirschl  v.  Case  Threshing  Co.  (Iowa).  588 

Collar   Bone  Injured  — 

Machinery. 

Colley  V.  Gate  City  Coffin  Co.  (Ga.) . .     48^ 

Collision — construction  ani> 
Passenger  Train. 

Haas   V.    C,    M.    &    St.    P.    R'y    Co. 
(Iowa) 649 

Collision — crossing. 

Chicago  &  N.  W.  Co.  v.  Snyder  (111.).  350- 
Ind.,   B.   &  W.   R'y   Co.   v.   Barnhart 
(Ind.) 5^6^ 

Collision  —  Engine  and  Car. 

Cent.  R.  &  B.  Co.  v.  Kitchens  (Ga.)..    108^ 

Rich.  &  D.  R.  Co.  v.  Davis  (Ga.) 109 

East   Tenn.,    Va.   &    Ga.    R'y    Co.    v. 

Kane  (Ga.)    156^ 

Western    &    Atl.    R.    Co.    v.    Btissey 

(Ga.) 1ST 

Collision  —  engine    running 
Into  Snow  Bank. 

Brown    v.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa)   654,  655 

Dowell  V.  Burl.,  C  R.  &  N.  R'y  Co. 

(Iowa) 654 

Bryant  v.  Burl.,  C.  R.  &  N.  R'y  Co. 

(Iowa) 655 

Collision  —  freight  car  ani> 
Train. 

North    Chicago    Rolling    Mill    Co.    v. 

Johnson  (111.)    270 

Ind.  cases  relating  to  injuries  while 

loading  and  unloading  cars,  etc. .  466-467^ 
Louis.,  E.  &  St.  L.  Con.   R'y  Co.  v. 

Manning   (Ind.)    516- 
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OollisiOn  —  freight  car  and 
Train  — continued, 

Ind.  cases  relating  to  injuries  to  car 
repairers 516-517 

Iduldowney  v.  III.  Cent  R.  Co. 
(Iowa) 61J 

Collision  —  hand  car  and 

Train. 

Smith   V.   Wrightsville   &  T.   R.   Co. 

(Ga.) 181 

Clarke  v.  Penn.  Co.  (Ind.) 564 

Frandsen  v.  C,  R.   I.  &  P.  R*y  Co. 

(Iowa) 639 

Oollision  —  Projecting    Ob- 
ject. 

North    Chicago    Rolling    Mill    Co.    v. 

Morrissey  (111.)    ^T2 

111.  Cent  R.  Co.  v.  Welch  (lU.) 356 

Oollision — Train  and  Animal. 

Prather  y.  Rich.  &  D.  R.  Co.  (G^a.) ...   191 
McAunich    v.    Miss.    &    Mo.    R.    Co. 
(Iowa) 638 

Collision  —  Between  Trains. 

Cooper  V.  Mullins  (Ga.) 114 

Rowland  v.  Camion  (Ga.) 120 

Cannon  v.  Rowland  (Ga.) 121 

Wallace  v.  Cannon   (Ga.) xai 

Ga.  R.  &  B.  Co.  V.  McDade  (Ga.) 124 

McDade  ▼.  Ga.  R.  Co.  (Ga.) 125 

Cent  R.  &  B.  Co.  v.  Roach  (Ga.) 139 

Cent.  R.  V.  Crosby  (Ga.) 140 

See  notes  of  (Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

215-241 
Chicago  &  N.  W.  Co.  v.  Snyder  (111.)..  350 
Injuries  to  railroad  employees;  notes 

of  111.  cases 389-393 

Mobile  &  O.  R.  Co.  v.  0)dfrey  (111.) . .  394 
Mobile  &  O.  R.  Co.  v.  Massey  (111.) . .  394 
L.  E.  &  W.  R.  Co.  V.  Middleton  (111.)..  397 
Pitts..  Ft  W.  &  C  R'y  Qo,  v.  Ruby 

(Ind.) 503 

Evans.  &  T.  H.  R.  Co.  v.  Krapf  (Ind.).  5x8 
Engineers  injured  and  killed  (Ind.) . . 

518-5x9 
N.  Y.,  Chicago  &  St.  L.  R.  Co.  v.  Per- 

riguey  (Ind.)  521 

Fitzpatrick  v.  New  Albany  &  Salem  R. 

Co.  (Ind.) S46 

Notes  of  Ind.  cases  relating  to  injuries 

sustained  by  railroad  employees .... 

552-564 
Ind.,   B.  &  W.   R'y   Co.  ▼.    Bamhart 
(Ind.) 566 


Collision —Between   Traiks 

—  continued 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers. . .  .647-64S 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Collision  —  Vehicle  and   Bi* 

CYCLE. 
Kalua  V.  Camarinos  (Hawaii) 24a 

Collision  —Vehicles. 

Williams  v.  Pantheon  Stables  (Ha- 
waii)      241 

Liability  of  master  for  negligent  act  of 
servant  resulting  in  injury  to  third 
persons ;  notes  of  111.  cases 420-421 

Conductor  Injured. 

Notes  of  111.  cases  relating  to  injuries 
to  railroad  employees 399-406 

Notes  of  Ind.  cases  relating  to  injuries 
sustained  by  railroad  employees 

552-564 
Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Conductor    Injured  — 

Coupling  Cars. 

Ind.,    B.    &   W.    R.    Co.    v.    Flanigan 

(111.) 346 

Cx>upling  and  uncoupling  cars;  notes 
of  lU.  cases 348-350 

Conductor  Injured— dk- 

RAILMENT. 
Ga.  Pac.  R'y  Co,  ▼.  Dooley  (Ga.) ....    1x0 

Conductor    Injured  — 

Flagging  Train. 

East  Tenn.,  Va.  &  Ga.  R*y  <!>>.  t. 
Reynolas  (Ga.)  109 

Conductor    Injured  — 

Thrown  from  Car. 

Atlanta,  etc.,  Air  Line  R'y  Co.  ▼.  Tan- 
ner (Ga.)  fit 

Col.,  Oiic.  &  Ind.  Cent  R'y  C6.  t. 
Troesch  (lU.) 352 

Conductor  Killed  —  col- 

LISION. 
Chicago  &  N.  W.  Co.  y.  Snyder  (lU.)..  350 
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Conductor    Killed  —  un- 
coupling Cars. 

Cent.  R.  &  B.  Co.  v.  Sears  (Ga.) iia 

Sears  v.  Cent.  R.  &  B.  Co.  (Ga.) 112 

Construction  Hand  In- 
jured. 

Houser  v.  C,  R.  I.  h  P.  R.  Co.  (Iowa).  640 
Matson   v.   C,    R.   I.   &    P.    R'y    Co. 
(Iowa) 64s 

Construction   Train  — 

Accidents  On. 

Prather  v.  Rich.  &  D.  R.  Co.  (Ga.) ...  191 
Mobile  &  O.  R.  Co.  v.  Massey  (III.)..  394 
Mobile  &  O.  R.  Co.  v.  Godfrey  (111.)  . .  394 
Minor  employees  injured  in  service  of 

railroad   companies;    notes   of   Ind. 

cases 540-543 

L.  S.  &  M.  S.  R'y  Co.  v.  Stupak  (Ind.).  543 
Fitzpatrick  v.  New  Albany  &  Salem  R. 

Co.   (Ind.)    i 546 

Notes  of  Ind.  cases  relating  to  injuries 

sustained  by  railroad  employees 

553-564 
Haas   V.   C,    M.    &    St.    P.    R'y    Co. 

(Iowa) 649 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees. . . ;.  .661-680 

Contractors'     Em- 
ployees IrOured. 

Cent.  R.  &  B.  Co.  v.  Grant  (Ga.) 212 

Cent.,  etc.,  Co.  v.  O'Hara  (Ga.) 212 

Fulton  St.  R.  Co.  v.  McConnell  (Ga.)..  212 

» 

Convict  Injured. 

Chattahoochee  Brick  Co.  ▼.  Braswell 

(Ga.) 81 

Boswell  V.  Bamhart  (Ga.) 82 
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Pierce  v.  Atlanta  Cotton  Mills  (Ga.)~    19 

Defective  Switch  Pin. 

Slatteiy    ▼.    Toledo    &    W.    R'y    Co. 
(Ind.)  503 


Defective  Track. 

White  V.  Kennon  &  Co.  (Ga.) 21 

Ellington  v.  Beaver  Dam  Lumber  Co. 

(Ga.)   56 

Drake  v.  Union  Pac.  R'y  Co.  (Idaho).  244 
Minty  v.  Union  Pac.  R'y  Co.  (Idaho).  244 
Palmer  v.  Utah  &  N.  R'y  Co.  (Idaho).  245 
Brakemen  injured ;  notes  of  III.  cases. 

342-343 
Coupling  and  uncoupling  cars;   notes 

of  111.  cases 348-350 

Chicago  &  A.  R.  Co.  v.  Kerr  (111.) . . .  360 
Engineers    injured    and    killed;    Ind. 

cases 518-519 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  employees. 

552-564 
Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Derailment  of  Cars. 

Cent  R.  &  B.  Co.  v.  Kenney  (Ga.) ...   175 

Kenney  v.  Cent.  R.  (Ga.) 175 

Minor   employees    injured    in    service 
of    railroad    companies;    notes    of 

Ind.  cases 540-543 

Wilson  V.  Dunreath  Red- Stone  Quarry 
Co.   (Iowa)    573 

Derailment  of  Engine. 

Bryant  v.   Burl.,  C.   R.  &  N.   R.   Co. 
( Iowa) 655 

Derailment  of  Train. 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.)....   no 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 

Krogg  V.  A.  &  W.  P.  R.  (Ga.) 153 

Atlanta,    etc.,   Air   Line    R'y    v.    Ray 

(Ga.) 166 

Killian  v.  Augusta  &  K.  R.  Co.  (Ga.)..  193 
See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees . . . 

215-241 
Minty  v.  Union  Pac.  R'y  Co.  (Idaho).  244 
Palmer  v.  Utah  &  N.  R'y  Co.  (Idaho).  245 
Notes   of   111.   cases  relating  to   inju- 
ries to  railroad  employees 399-406 

Moss  V.  Johnson  (111.) 407 

Slattery    v.    Toledo    &    W.    R'y    Co. 

(Ind.) 502 

Engineers    injured    and    killed;    Ind. 

cases 518-519 

Notes  of  Ind.  cases  relating  to  injuries 
sustained  by  railroad  employees. . . . 

552-564 
McAunich    v.    Miss.    &    Mo.    R.    Co. 

(Iowa) 638 

Keatley  v.  111.  Cent.  R.  Co.  (Iowa) . .  642 
Meloy  V.  C.  &  N.  W.  R'y  Co.  (Iowa)..  646 
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Derailment  of  Train  — 

—  continued. 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers ....  647-648 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Derrick  Accidents. 

McDonald  v.  Eagle  &  Phenix  Mfg.  Co. 

(Ga.) 12 

Jackson  v.  Ga.  R*y  (Ga.) 198 

Big  Creek  Stone  Co.  v.  Wolf  (Ind.)..  447 
Hughbanks  v.  Boston  Investment  Co. 

( Iowa) 592 

Fay  V.  Boston  Investment  Co.  (Iowa).  592 

Neilson  v.  Gilbert  (Iowa) 593 

Michaelson    v.    Sargent    Bluffs,    etc., 

Brick  Co.   (Iowa) 593 

Driving — Collision  on  High- 
way. 

Williams  v.  Pantheon  Stables  (Ha- 
waii)      241 

Kalua  V.  Camarinos  (Hawaii) 242 

Ah  Sing  V.  Mclntyre  (Hawaii) 2^42 

Drowning  — Death  By. 

Rankin  v.  Merchants  &  M.  Transp. 
Co.  (Ga.)   75 

Elbow  Injured— Collision. 

Cooper  V.  Mullins  (Ga.) 114 

EieCtricity  — Injured  By. 

Augusta  R'y  Co.  v.  Andrews  (Ga.) 201 

Notes  of  111.  cases  relating  to  inju- 
ries to  employees 328-335 

Eievator  Cases. 

Atlanta  Cotton  Factory  Co.  v.  Speer 

(Ga.) 22 

Whatley  v.  Block  (Ga.) 34 

Brunner  v.  Black  (Ga.) 22 

Schmidt  v.  Block  (Ga.) 34 

Block  V.  Swift  &  Co.  (111.) 290 

National  Syrup  Co.  v.  Carlson  (III.)..  327 
Notes  of  111.  cases  relating  to  injuries 

to  employees   328-335 

Pitts.   Coal   &   Coke   Co.   v.    Peterson 

(Ind.)   467 

Hopkinson  v.  Knapp  &  Spaulding  Co. 

(Iowa) 568 

Embanlcment — cave-in. 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 

Cent.  R.  &  B.  Co.  v.  Kent  (Ga.) 154. 

15s.  J56 


Emery  Stone — bursting  of. 

Camp  Point  Mfg.  Co.  v.  Ballou  (lU.) . .  249 

Employee    of    Another 
Company  Injured. 

Bait.  &  O.  &  C.  R.  Co.  V.  Paul  (Ind.)..  511 
Evans.  &  T.   H.  R.  R,   Co.  v.   Krapf 

(Ind.) 5x8 

Ind..   B.   &  W.    R'y   Co.   v.    Barnhart 

(Ind.) 566 

Employees  Injured.  [The 

particular  branch  of  Employment 
is  indicated  in  this  Table  under 
such  heads  as  Brakeman,  Con- 
ductor, Engineer,  Fireman, 
Section  Hand,  Miner,  Ma- 
chinery, Scaffolding,  Etc.  See 
also  the  various  heads  relating  to 
Causes  of  Injury.] 

Employees   Killed  —  [See 

the  title  Death,  and  the  various 
heads  relating  to  Causes  of  In- 
jury.] 

Engine — boiler  explosion.  ' 

Col.  &  Ind.  Cent.   R'y  Co.  v.   Arnold 
(Ind.) 546 

Engine — collision. 

Cooper  V.  Mullins  (Ga.) 1x4 

Engine  —  collision  with  cars. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Kane 

(Ga.) 156 

Western  &  Atl.  R.  Co.  v.  Bussey  (Ga.).  157 

Engine  —  falling  or  thrown 

From. 

Notes  of  Georgia  cases  arising  out  of 

injuries  to  railroad  employees.  .2x5-241 
Missouri  Furnace  Co.  v.  Abend  (111.).  250 
Brown    v.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 654,  65s 

Dowell  V.  Burl.,  C.  R.  &  N.  R'y  Co. 

(Iowa) 6S4» 

Bryant  v.  Burl.,  C.  R.  &  N.   R'y  Co. 

(Iowa) 655 
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Engine  — Run  over  By. 

Chicago  &  E.  I.  R.  Co.  v.  Beatty 
(Ind.) 513 

Brown  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 654,  655 

Bryant  v.  Btirl.,  C.  R.  &  N.  R'y  Co. 
(Iowa) 655 

Engine  — Struck  By. 

Cent  R.  Co.  v.  Hubbard  (Ga.) 186 

Pringlc  V.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 627 

Engine    Running    Into 
Snow  Banlc. 

Brown    v.    C,    R.   I.    &    P.    R'y    Co. 

(Iowa) 654.  655 

Dowcll  V.  Burl.,  C.  R.  &  N.  R'y  Co. 

(Iowa) 654 

Bryant  v.  Burl.,  C.  R.  &  N.  R'y  Co. 

(Iowa) 655 

Engineer  Injured. 

Cooper  V.  Mullins  (Ga.) 1 14 

Ga.  R.  &  B.  Co.  V.  McDade  (Ga.) 124 

McDade  v.  Ga.  R.  Co.  (Ga.) 125 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 

Augusta  &  S.  R.  Co.  v.  Dorsey  (Ga.)..  137 

Krogg  V.  A.  &  W.  P.  R.  (Ga.) 15a 

Cent.  R.  &  B.  Co.  v.  Kent  (Ga.) i54i 

155,  156 
See  notes  of  (Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

2x5-241 
Railroad  employees  injured;  notes  of 

111.  cases 36s,  366,  368,  378-379* 

382-384,  399-406 
Engineers    injured    and    killed;    Ind. 

cases 518-519 

Ind.,   B.  &  W.   R'y   Co.  ▼.   Bamhart 

(Ind.) 566 

Meloy  V.  C.  &  N.  W.  R'y  C:6.  (Iowa)..  646 
Notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers. .  ..647-648 

Engineer  Killed. 

Rowland  v.  Cannon  (Ga.) 120 

Cannon  v.  Rowland  (Ga.) 121 

Wallace  v.  Cannon   (Ga.) 121 

Cent.  R.  &  B.  Co.  v.  Roach  (Ga.) 139 

Cent.  R.  V.  Crosby  (Ga.) 140 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Kane 

(Ga.) 156 

Western    &    Atl.    R.    Co.    v.    Bussey 

(Ga.) 157 

Mo.  Furnace  Co.  v.  Abend  (111.) 250 

111.  Cent.  R.  Co.  v.  Houck  (111.) 353 

111.  Cent  R.  Co.  y.  Keen  (111.) 353 


Engineer  lfi\\\t^— continued. 

Toledo,  W.  &  W.  R'y  Co.  ▼.  Moore 

(111.) 354 

Ind.,  B.  &  W.  R'y  Co.  v.  Toy  (111.) 354 

Toledo,   St.  L.  &   K.  City  R.   Co.  v. 

Bailey  (111.)  355 

Toledo,   P.  &  W.  R'y  (>>.  v.  C:6nroy 

(111.) 356 

Evans.  &  T.  H.  R.  Co.  v.  Krapf  (Ind.).  518 
Engineers    injured    and    killed;    Ind. 

cases 518-519 

Hirschl      v.      Case      Threshing      Co. 

(Iowa) 588 

C^ould  V.  C,  B.  &  Q.  R'y  Cx).  (Iowa) . .  648 

Excavation  Near  Traclc. 

Central  R.  v.  Henderson  (Ga.) 207 

Explosion* 

See  notes  of  111.  cases  relating  to  inju- 
ries to  railroad  and  other  em- 
ployees. .328-335,  365,  366,  368,  378-379, 

382-384,  399-406 

See  notes  of  Ind.  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   55^564 

Explosion  —  Blasting. 

Crusselle  v.  Pugh  (Ga.) i 

Bain  v.  Athens  Foundry  &  Machine 

Works  (Ga.)   6 

Houston   V.   Culver,    Reynolds   &   Co. 

(Ga.) 6 

Bogard  v.  Louis.,  E.  &  St.  L.  R.  Co. 

(Ind.) 513 

Explosion  — Boiler. 

Calumet  Iron  &  Steel  Co.  v.  Martin 

(111.) 258 

111.  Cent.  R.  Co.  v.  Houck  (111.) 353 

111.  Cent.  R.  Co.  v.  Keen  (111.) 353 

Toledo,  W.  &  W.  R'y  Co.  v.  Moore 

(111.) 354 

Ind.,  B.  &  W.  R'y  Co.  v.  Toy  (111.) ...  354 
Toledo,    St.    L.    &   K.    C.    R.    Co.    v. 

Bailey  (111.)   355 

Mitchell  V.  Robinson  (Ind.) 452 

Deller  v.  Hofferberth  (Ind.) 455 

Col.  &  Ind.  Cent.  R'y  Co.  v.  Arnold 

(Ind.) 546 

Lumley  v.  Caswell  (Iowa) 577 

Explosion  — Emery  Stone. 

Camp  Point  Mfg.  Co.  v.  Ballou  (111.)..  249 
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Explosion  —  Hot   Slag   and 
Water. 

New  Albany  Forge  &  Rolling  Mill  v. 
Cooper  (Ind.)   456 

Explosion  — Mines. 

See  notes  of  III.  cases  relating  to  ac- 
cidents in  coal  mines 30&-31Z 

Explosion  —  Molten  Iron. 

Drinkout    v.    Eagle    Machine    Works 
(Ind.) 455 

Explosion  — Natural  Gas. 

/\lexandria  Mining,  etc.,  Co.  ▼.  Irish 
(Ind.) 456 

Explosion  — Steam  Tank. 

Allerton  Packing  Co.  v.  Egan  (111.) . .  249 

Exposure  to  Elements. 

Kerr    y.     Keokuk     Waterworks     Co. 
(Iowa) 592 

Eye  Injured— Blasting. 

Crusselle  v.  Pugh   (Ga.) i 

Eye  Injured  — Explosion. 

New  Albany  Forge  &  Rolling  Mill  ▼. 
Cooper  (Ind.)    456 

Bye  injured— Flying  Object. 

Ga.  R.  &  B.  Co.  V.  Nelms  (Ga.) 181 

Eye  I  nj  u  red  —  machinery. 

Pierce  v.  Atlanta  Cotton  Mills  (Ga.)..     19 

Eye  Injured— Iron. 

McNally  v.  Sav.,  Fla.  &  W.  R'y  Co. 
(Ga.) 200 

Eye   Injured— Poisonous 
Matter. 

Neff  &  Cx>.  V.  Broom  (Ga.) 55 

Face  Injured  — Bridge. 

Penn.  Co.  v.  Sears  (Ind.) 488 

Factory  Floor  —  obstruc- 
tion On. 

Harris  v.   Shebek   (111.) 319 


Factory  Floor— slipping  on. 

Weber  Wagon  Co.  v.  Kchl  (IlL) 286 

Falling  Between  Cars. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  ▼.  Sud- 
deth  (Ga.)    84 

Falling  Down  Elevator 
Shaft. 

Whatley  v.  Block  (Ga.) 34 

Falling    Down    Mine 
Shaft. 

Catlett  V.  Young  (111.) 307 

Notes  of  Illinois  cases  relating  to  ac- 
cidents in  coal  mines 30&-311 

Brazil  Block  Coal  C^.  v.  Hoodlet 
(Ind.) 474 

Accidents  in  coal  mines;  notes  of 
Iowa  cases 587—5^ 

Falling  from  Bridge. 

Gassaway  v.  Ga.  So.  R.  Co.  (Ga.) 195 

Bedford  Belt  R'y  Co.  v.  Brown  (Ind.).  484 

Falling  from  Caboose. 

Smith  T.  Humeston  &  S.  R.  Co. 
(Iowa) 641 

Falling  or  Thrown  from 
Car. 

White  V.  Kennon  &  Co.  (Ga.) 21 

Ellington  v.  Beaver  Dam  Lumber  Co. 

(Ga.) s6 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Sud- 

deth  (Ga.)   84 

Rich.  &  D.  R.  Co.  v.  Davis  (Ga.) 109 

Ellison  V.  Ga.  R.  Co.  (Ga.) 167 

Wolfe  V.  East  Tenn.,  Va.  &  Ga.   R'y 

Co.  (Ga.)    173 

Prather  v.  Rich.  &  D.  R.  Co.  (Ga.) ...    191 

Cent.  R.  V.  Coggin  (Ga.) ao4 

111.  Cent.  R.  Co.  v.  Jewell  (111.) 339 

Coupling  and  uncoupling  cars;    notes 

of  111.  cases 34^350 

Col.,  C.  &  Ind.  Cent.  R'y  Cx).  v.  Troesch 

(111.) 35* 

111.  Cent.  R.  Co.  v.  Welch  (III.) 356 

Ind.  &  St.  L.  R.  Co.  v.  Morgenstem 

(in.) 397 

111.  Cent.  R.  Co.  v.  Cox  (111.) 407 

Penn.  Co.  v.  Sears  (Ind.) 4SS 

Matchett  v.  Cin.,  W.  &  Mich.  R'y  Co. 

(Ind.) 504 


^ 
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Falling  or  Thrown  from 

Car  —  continued. 

Minor    employees    injured    in    senricc 
of    railroad    companies;    notes    of 

Ind.  cases 540-543 

L.  S.  &  M.  S-R'y  Co.  v.  Stupak  (Ind.).  543 
Notes  of  Ind.  cases  relating  to  inju- 
ries    sustained     by     railroad     em- 
ployees   552-564 

Clarke  v.  Penn.  Co.  (Ind.) 564 

Hunt  V.  C.  &  N.  W.  R*y  Co.  (Iowa; . .  605 
Greenleaf  v.  Dubuque  &  S.  C.  R.  Co. 

( Iowa) 607 

Greenleaf  v.  111.  Cent.  R.  Co.  (Iowa)  . .  608 
Wells  V.    Burl.,   C.   R.   &   N.   R.   Co. 

( Iowa) 626 

Donald  v.  C,  B.  &  Q.  R.  Co.  (Iowa) . .  626 
Houser   v.    C,    R.    I.    &    P.    R.    Co. 

(Iowa) 640 

Schroeder  v.  C,  R.  I.  &  P.  R'y  Co. 

( Iowa) 643 

Sloan  V.  Cent.  Iowa  R'y  Co.  (Iowa) . .  646 
Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Falling  from  Engine. 

Rich.  &  D.  R.  Co.  v.  Worley  (Ga.) 105 

Pitts.  V.  Fla.  Cent.  &  P.  R.  Co.  (Ga.)..  159 
East    Tenn.,    Va.    &    Ga.    R.    Co.    v. 

Maloy  (Ga.) 171 

North    Cliicago    Rolling    Mill    Co.    v. 

Morrissey  (111.)    272 

Chicago  &  A.  R.  Co.  v.  Kerr  (111.) 360 

Brown    v.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 654,  655 

Dowell  V.  Burl.,  C.  R.  &  N.  R'y  Co. 

( Iowa) 654 

Bryant  v.   Burl.,   C.   R.  &  N.   R.   Co. 

(Iowa) 655 

Falling  from  Gangway. 

Rankin  v.  Merchants  &  M.  Transp.  Co. 
(Ga.) 75 

Falling  from  Ladder. 

Ga.  R.  &  B.  O.  V.  Hicks  (Ga.) 199 

Toledo,   W.  &   W.   R'y   Co.   v.   Eddy 

(111.) 339 

Notes  of  Ind.  cases  relating  to  defec- 
tive appliances   450-452 

Meador   v.   L.    S.   &   M.   S.    R'y    Co. 

( Ind.) 550 

Young   V.   Burlington   Wire   Mattress 
Co.   (Iowa)    591 

Falling    Into    Elevator 
Opening. 

National  Syrup  Co.  v.  Carlson  (111.) . .   327 


Falling  Into  Pit. 

Cent.  R.  V.  Henderson  (Ga.) 207 

Falling  Into  Vat. 

Hess  V.  Rosenthal  (111.) 290 

Falling  Object.* 

McDonald  v.  Eagle  &  Phenix  Mfg.  Co. 

(Ga.) 12 

Brunner  v.  Black  (Ga.) 22 

Schmidt  v.  Block  (Ga.) 34 

Hazlehurst  v.  Brunswick  Lumber  Co. 

(Ga.) 35 

Nelling  v.  Industrial  Mfg.  Co.  (Ga.) . .     36 
Keith    V.    Walker    Iron    &    Coal    Co. 

(Ga.) 38 

Dartmouth    Spinning    Co.   v.    Achord 

(Ga.) 38 

W.  U.  Tel.  Co.  V.  Jenkins  (Ga.) 38 

Allen  V.  Augusta  Factory  (Ga.) 39 

Cheeney  v.  Ocean  S.  S.  Co.  (Ga.)..  ••     69 
Ocean  S.  S.  Co.  v.  Cheeney  (Ga.) ....     71 

Burns  v.  Ocean  S.  S.  Co.  (Ga.) 70 

Ocean  S.  S.  Co.  v.  Ma'*-hews  (Ga.) ...     79 
Atlanta,   etc.,   Air   Lin^    R'y    v.    Ray 

(Ga.) 166 

Johnson   v.   Western    &   Atl.    R.    Co. 

(Ga.) 187 

Notes  of  Georgia  cases  arising  out  of 

injuries  to  railroad  employees. .  .215-241 
Harvey   v.   Alturas   Gold   Mining   (x>. 

(Idaho) 242 

Palmer  v.  Utah  &  N.  R'y  Co.  (Idaho).  245 

Goldie  V.  Werner  (111.) 286 

Cribben  ▼.  Callaghan  (111.) 290 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-311 

Quincy  Coal  Co.  v.  Hood  (111.) 311 

Notes  of  III.  cases  relating  to  ma- 
chinery accidents  to  minor  em- 
ployees   321-322 

111.  Steel  Co.  V.  Schymanowski  (III.) . .   322 
Wight  Fire  Proofing  Co.  v.  Poczekai 

(111.) 325 

Jolict  Steel  Co.  v.  Shields  (111.) 325 

Libby  v.  Scherman  (111.) 325 

Consol.    Ice    Machine    Co.    v.    Keifer 

(111.)  326 

Accidents    to    employees    on    vessels; 

notes  of  111.  cases 327 

Notes  of  111.  cases  relating  to  injuries 

to  employees   328-335 

Notes  of  111.  cases  relating  to  acci- 
dents to  car  repairers,  car  cleaners, 

and  car  inspectors 343-344 

Wabash,  St.  L.  &  P.  R.  Co.  v.  Hawk 

(III.) 389 

Notes  of  111.  cases  relating  to  inju- 
ries to  railroad  employees 389-393. 

399-406 
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Falling    Oh\^CX  — continued, 

Ind.  &  St  L.  R.  Co.  v.  Morgenstern 

(111.) 397 

Big  Creek  Stone  Co.  v.  Wolf  (Ind.) . .  447 
Notes  of  Ind.  cases  relating  to  defec- 
tive appliances   450-452 

Hinds  V.  Harbou  (Ind.) 459 

Hinds  V.  Overacker  (Ind.) 460 

Rogers  v.  Overton  (Ind.) 460 

De  Pauw  Co.  v.  Stubblefield  (Ind.)..  460 

Myers  v.  De  Pauw  Co.  (Ind.) 460 

Salem-Bedford  Stone  Co.  v.  Hobbs 
(Ind.)  461 

Reed  v.  Browning  (Ind.) 464 

Ind.  cases  relating  to  injuries  from 
falling  objects 465-467 

Notes  of  Ind.  cases  relating  to  acci- 
dents in  coal  mines 479-480 

Brazil  &  Chicago  Coal  Co.  v.  C^in 
(Ind.) 480 

Brazil  Block  Coal  Co.  v.  Young  (Ind.).  481 

Ind.  cases  relating  to  injuries  to  car 
repairers S16-517 

Minor  employees  injured  in  service  of 
railroad  companies;  notes  of  Ind. 
cases ^ 540^543 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   , 552-564 

Couch  v.  Watson  Coal  Co.  (Iowa)...   580 

Accidents  in  coal  mines ;  notes  of  Iowa 
cases 587-588 

Hughbanks  v.  Boston  Investment  Co. 

(Iowa) 59a 

Fay  V.  Boston  Investment  Co.  (Iowa)..  593 

Blink  V.  Hubinger  (Iowa) 594 

Humpton    v.     Unterkircher    &     Sons 

(Iowa) 595 

Baldwin  v.  St.  L.,  K.  &  N.  W.  R'y  Co. 

(Iowa) 628 

Deppe    V.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 632 

Houser    v.    C.    R,    I.    &    P.    R.    Co. 

(Iowa) 640 

Keatley  v.  111.  Cent.  R.  Co.  (Iowa) . . .  642 
Malone  v.  Burl.,   C.   R.  &  N.  R.   Co. 
(Iowa) 644 


Falling  on  Track. 

East   Tenn.,    Va.   &   Ga.    R'y    Co.   v. 

Reynolds   (Ga.)    109 

Clarke  v.  Penn.  Cx).  (Ind.) 564 

Falling     Throu  gh 
Bridge. 

Smith    V.    Humeston    &    S.    R.    Co. 
(Iowa) 641 


Palling   Through    Ele- 
vator. 

Brunner  v.  Black  (Ga.) 22 

Atlanta  Cotton  Factory  Co.  v.  Speer 
(Ga.) 22 

Fall  of  Bridge. 

Toledo,  P.  &  W.  R'y  Co.  v.  Conroy 
(111.) 356 

Louis.,  N.  A.  &  C.  R'y  Co.  v.  Sandford 
(Ind.) 483 


Fall  of  Building. 

Daegling  v.  Gilmore   (111.) . . . 


414 


Fall  of  Car. 

Palmer  v.  Utah  &  N.  R'y  0>.  (Idaho).  24- 

Wabash,  St.  L.  &  P.  R.  Co.  v.  Hawk 
(111.) 389 

Notes  of  Ind.  cases  relating  to  defec- 
tive appliances    450-452 

Keatley  v.  111.  Cent.  R.  Co.  (Iowa) . . .  64a 

Fall  of  Casting. 

De  Pauw  v.  Stubblefield  (Ind.) 460 

Fall  of  Derrick. 

Jackson  v.  Ga.  R'y  (Ga.) 198 

Big  Creek  Stone  Co.  v.  Wolf  (Ind.) . .  447 
Hughbanks  v.  Boston  Investment  Co. 

(Iowa) 593 

Fay  V.  Boston  Investment  Co.  (Iowa)..  592 

Fall  of  Door. 

Malone  v.  Burl.,  C.  R.  &  N.  R.  Co. 
(Iowa) 644 

Fall  of  Earth  Bank. 

Deppe  V.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 632 


Fall  of  Iron  Bar. 

Rogers  v.  Overton  (Ind.) .... 


4^ 


Fall  of  Mining  Drill. 

Couch  V.  Watson  Coal  Co.  (Iowa) 

Fall  of  Plate  Class. 

Myers  v.  De  Pauw  Co.  (Ind.) 


s8o 


460 
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Fall  of  Roof  of  Mine. 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-31 1 

Quincy  Coal  Co.  v.  Hood  (111.) 311 

Notes  of  Ind.  cases  relating  to  acci- 
dents in  coal  mines 47S^48o 

Brazil  &  Chicago  Coal  Co.  v.  Cain 
(Ind.) 480 

Brazil  Block  Coal  Co.  v.  Young  (Ind.).  481 

Fall  of  Scaffold. 

Humpton  v.  Unterkircher  &  Sons 
(Iowa) 595 

Fal[  of  Stone. 

Salem-Bedford    Stone    Co.    v.    Hobbs 

(Ind.) 461 

Reed  v.  Browning  (Ind.) 464 

Ind.  cases  relating  to  injuries  from 
falling  objects  465-467 

Fall  of  Wall. 

Allen  V.  Augusta  Factory  (Ga.) 39 

Hinds  V.  Harbou  (Ind.) 459 

Hinds  V.  Overacker  (Ind.) 460 

Fingers    Injured  —  cog- 
wheels. 

Stubbs  V.  Atlanta  Cotton-Seed  Oil 
Mills  (Ga.)    48 

Fingers  Injured  — loading 

Vessel. 

Brown  v.  Smith  &  Kelly  (Ga.) 80 

Fingers     Inj  ured  —  by 

Machinery. 

Nelling  v.  Industrial  Mfg.  Co.  (Ga.)  . .     36 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39 

Wynne  v.  Conklin  (Ga.) 39 

Smith  V.  Sibley  Mfg.  Co.  (Ga.) 52 

Willard  v.  Swansen  (111.) 286 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 

Fingers    Injured— run 

Over. 

Sack  V.  Dolese  (111.) 272 

Fingers  Injured— Thrown 

FROM  Engine. 

Rich.  &  D.  R.  Co.  v.  Worley  (Ga.)  ....   105 

Fingers  Injured— byTrain 

Hunnicutt  v.  Ga.  Pac.  R'y  Co.  (Ga,)..    173 


Fire  —  burning  Oil. 

Pullman  Palace  Car  Co.  t.  Laack 
(111.) 291 

Fireman  Injured. 

Pitts.  V.  Fla.  Cent.  &  P.  R.  Co.  (Ga.) . .    159 

bee  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

215-241 

East  St.  Louis  Packing  &  P.  Co.  v. 
Hightower  (111.)   245 

Chicago  &  A.  R.  Co.  v.  Kerr  (111.) 360 

Notes  of  111.  cases  relating  to  injuries 
to  railroad  employees 399-406 

N.  Y.,  Chicago  &  St.  L.  R.  Co.  v. 
Perriguey  (Ind.) 521 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Brown  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 654,  655 

Fireman  Killed. 

Shields  v.  Yonge  (Ga.) 174 

Drake  v.  Union  Pac.  R'y  Co.  (Idaho).  244 
Chicago   &   N.   W.    R.    Co.   v.    Swett 

(I".) 358 

Col.  &  Ind.  Cent.   R'y  Co.  v.  Arnold 

(Ind.) 546 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Haas  V.  C.  M.  &  St.  P.  R'y  Co. 
(Iowa) 645 

Brown  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa)   654,  655 

Bryant  v.  Burl.,  C.  R.  &  N.  R'y  Co. 
(Iowa) 655 

Flagging     Train  -  con- 

DUCTOR  Injured. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Rey- 
nolds (Ga.)    109 

Flagman  Injured. 

Augusta  &  S.  R.  Co.  v.  Dorsey  (Ga.)..  137" 
Fla.  Cent.  &  P.  R.  Co.  v.  Bumey  (Ga.).  164 
Atlanta,    etc..    Air    Line    R'y   v.    Ray 

(Ga.)   16^ 

See  notes  of  Georgia  cases  arising  out 

of  injuries  to  railroad  employees. . . 

215-241 

Flat  Cars  —Accidents  On. 

Injuries  to  railroad  employees;  notes 
of  III.  cases 3^9-393 

Louis..  Evan.  &  St.  L.  Con.  R'y  Co.  v. 
Hanning  (Ind.) 51$ 
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J4  AMERICAN  Negligence  Cases. 


Flat  Cars  — Accidents  On  — 

—  continued. 

L.  S.  &  M.  S.  R'y  Co.  v.  Stiipak  (Ind.).  543 

Wabash,  St  L.  &  P.  R'y  Co.  v.  Locke 
(Ind.) .-   5SO 

Notes  of  Ind.  cases  relating  to  injuries 
sustained  by  railroad  employees .... 

553-564 

Houser  v.  C,  R.  I.  &  P.  R.  Co. 
(Iowa) • .  •  640 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 66  x -680 

F lying  Object  —  struck  by. 

Ga.  R.  &  B.  Co.  V.  Nelms  (Ga.) x8x 

McNally  v.  Sav..  Fla.  &  W.  R'y  Co. 
(Ga.) 200 

Frazer  v.  Charleston  &  Sav.  R'y 
(Ga.) 2x4 

Notes  of  Georgia  cases  arising  out  of 
injuries  to  railroad  employees..  .2x5-241 

Notes  of  111.  cases  relating  to  inju- 
ries to  employees 328-335,  399-406 

Chicago  &  N.  W.  R.  Co.  v.  Moranda 
(111.)   36i 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

Bogard  v.  Louis.,  £.  &  St.  L.  R.  Co. 
(Ind.) 513 

>  fes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Flying  Switch. 

111.  Cent.  R.  Co.  v.  Hammer  (111.) 248 

Greenleaf  v.  111.  Cent.  R.  Co.  (Iowa)..  608 

Footboard  —  car,  engine, 

Etc. 

Rich.  &  D.  R.  Co.  v.  Worley  (Ga.) ...   105 

Mo.  Furnace  Co.  v.  Abend  (111.) 250 

Col.,  Chic.  &  Ind.  Cent.  R'y  C:o.  v. 
Troesch  (111.)    352 

Foot  I  nj  u  red — car  wheels. 

Foley  V.  C.  R.  I.  &  P.  R'y  Co. 
(Iowa) 630 

Foot  Injured  — Coal  Car. 

Kansas  &  Texas  Coal  Co.  v.  Reed 
(Ind.  Terr.)  5^7 

Foot  Injured  — Elevator. 

Brunner  v.  Black  (Ga.) 22 


Foot  Injured  — Falling  Ob- 
ject. 

111.  Steel  Co.  V.  Schymanowski  (IlL)..  322 
Joliet  Steel  Co.  v.  Shields  (lU.) 32s 

Foot  injured— MoLTON  Iron. 

Drinkout    v.    Eagle    Machine     Works 
(Ind.) 455 

Foot  Injured  — Run  over. 

Sack  V.  Dolese  (111.) 2/* 

Werk  V.  111.  Steel  Co.  (111.) 271 

Pitts.,    Cin.    &    St.    L.     R>     Co.    v. 

Adams  (Ind.)    5^3 

Foreign  Car  --  injured  on. 

Chicago,   St.  L.  &   P.   R.   Co.    v.    Fry 

(Ind.) 50^ 

Penn.  Co.  v.  Ebaugh  (Ind.) 50S 

Foundry  — Injured  In. 

McCormick    Harvesting    Machine    Co. 
V.  Burandt   (111.) 282 

Freight  Oar  or  Train- 

Accidents  On  or  To;    Injured 
By,  Etc. 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) no 

Atlanta,  etc.,  Air  Line  R'y  Co.  v.  Tan- 
ner (Ga.)    I" 

Cent.  R.  &  B.  Co.  v.  Sears  (Ga.) i" 

Sears  v.  Cent.  R.  &  B.  Co.  (Ga.) ni 

Killian  v.  Augusta  &  K.  R.  Co.  (Ga,)-  i93 
See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees... 

215-341 
North    Chicago    Rolling    Mill     Co.    v. 

Johnson  (111.)    ^^ 

Sack  V.  Dolese  (111.) ^/^ 

Ind..    B.    &    W.    R.    Co.   v.    Flanigan 

(lu.) 346 

Injuries  to  railroad  employees;   notes 

of  111.  cases 389-393 

111.  Cent.  R.  Co.  v.  Cox  (111.) 40/ 

Ind.   cases   relating  to   injuries   while 

loading  and  unloading  cars,  etc. 466-467 
Slattery    v.    Toledo    &    W.    R'y    Co. 

(Ind.) so* 

Chicago,   St.  L,  &  P.  R.  Co.   ▼.   Fry 

(Ind.) 506 

Penn.  Co.  v.  Ebaugh  (Ind.) 5<» 

Penn.  Co.  v.  McCormack  (Ind.) ......  509 

Minor    employees    injured    in    service 

of    railroad    companies;    notes    of 

Ind.  cases 540-S4J 

Hunt  V.   Chicago  &   N.  W.   R'y   Co. 

(Iowa) ^S 
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Freight  Car  or  Train  — 

Accidents  On  or  To;   Injured 
By,  Etc. — continued. 

Greenleaf  v.  111.  Cent.  R.  Co.  (Iowa)..  608 
Muldowney  v.  111.  Cent.  R.  Co.  (Iowa).  612 
Donald  v.  C,  B.  &  Q.  R.  Co.  (Iowa) . .  6a6 
Wells  V.   Burl.,   C.   R.   &  N.   R.   Co. 

( Iowa)  626 

Wheelan  v.  C,  M.  &  St,  P.  R'y  Co. 

(Iowa) 656 

Schrocder  v.  C,  R.  I,  &  P.  R'y  Co. 

(Iowa) 643 

Lowe  V.  C,  St.  P.,  M.  &  O.  R'y  Co. 

(Iowa) 654 

Cang^ay  — Falling  From. 

Rankin  v.  Merchants  &  Miners' 
Transp.  Co.  (Ga.) 75 

Gas  Explosion. 

Alexandria  Mining,  etc.,  Co.  v.  Irish 
(Ind.) 456 

Gas  —  Overcome  By. 

Citizens'  Gas  Light,  etc.,  Co.  v. 
O'Brien  (111.) 289 

Glass  Factory  —  falling 

Object  In. 

De  Pauw  Co.  v.  Stubblefield  (Ind.) ...  460 
Myers  v.  Dc  Pauw  Co.  (Ind.) 460 

Gripman  Injured. 

Notes  of  111.  cases  relating  to  inju- 
ries to  railroad  employees 399-406 

Hammer— Struck  By. 

Ga.  R.  &  B.  Co.  V.  Nelms  (Ga.) 181 

Hand  Car— collision. 

Injuries  to  railroad  employees;  notes 
of  Illinois  Supreme  Court  cases. . . . 

389-393 
Clarke  v.  Penn.  Co.  (Ind.) 564 

Frandsen  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 639 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Hand  Car — injured  on  or 

By. 

Cent.  R.  &  B.  Co.  v.  Kenney  (Ga.) ....  175 

Kenney  v.  Cent.  R.  (Ga.) 175 

Smith   ▼.    Wrightsville    &   T.    R.    Co. 

(Ga.) 181 


Hand  Car — injured  on  or 

By  —  continued. 

Notes  of  111.  cases  relating  to  injuries 
to  railroad  employees 399-406 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Moore  v.  Cent.  R.  R.  (Iowa) 657 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Hand  Injured -brake. 

Cent  R.  Co.  v.  Haslett  (Ga.) 87 

Hand  Injured— coal cars. 

Brazil  Block  Coal  Co.  v.  Gaffney 
(Ind.) 48J 

Hand  Injured  —  coupling 

Cars. 

Taylor  v.  Ga.  Marble  Co.  (Ga.) 64 

Sloan  V.  Ga.  Pac.  R'y  Co.  (Ga.) 92 

Rome  &  C.  C.  Co.  v.  Dempsey  (Ga.) . .     93 
Port  Royal  &  W.  C.  R'y  Co.  v.  Davis 

(Ga.) 104 

Cent.  R.  &  B.  Co.  v.  Kelly  (Ga.) 107 

Hand  Injured— derail- 

ment. 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) no 

H  and  I  nj  u  red — laundry. 

Hoyle  V.  Excelsior  Steam  Laundry  Co. 
(Ga.) 53 

Hand  Injured— loading. 

Brown  v.  Smith  &  Kelly  (Ga.) 80 

Hand  Injured  — machinery. 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39 

Augfusta  Factory  v.  Barnes  (  Ga.) 45 

Smith  V.  Sibley  Mfg.  Co.  (Ga.) 52 

McGovern     v.     Columbus     Mfg.     Co. 

(Ga.) S3 

Willard  v.  Swansen  (111.) 286 

Weber  Wagon  Co.  v.  Kehl  (111.) 286 

Herdman- Harrison     Milling     Co.     v. 

Spehr  (111.)   318 

Harris  v.  Shebek  (III.) 319 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 

Stoutenburg  v.  Dow  &  Co.  (Iowa) 591 

Gorman    v.    Des    Moines    Brick    Co. 

(Iowa) 592 
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24  American  Negligence  Cases. 


Hand  Injured— run  over. 

Sack  V.  Dolese  (111.) 272 

Hand    Injured  —  saw 

Machine. 

Ind.  Car  Co.  v.  Parker  (Ind.) 422 

Sprague  v.  S.  &  J.  C.  Atlce  (Iowa) . . .  568 
Newbury  v.  Getchel  &  Martin  Lumber 

&  Mfg.  Co.  (Iowa) 568 

Neimcyer   v.   Weyerhaueser   &   Denk- 

man  (Iowa)   569 

Theleman  v.  Moeller  ( Iowa) 591 

Young   V.   Burlington    Wire   Mattress 

Co.  (Iowa)  591 

Hand  Injured— stone. 


Matson   v.    C,    R.    I.    &    P.    R*y    Co. 
(Iowa) 645 

Hand    Injured  —  thrown 

FROM  Engine. 

Rich.  &  D.  R.  Co.  v.  Worley  (Ga.) ...   105 

Hand  Injured— train. 

Cent.  R.  R.  v.  De  Bray  (Ga.) 96 

Hunnicutt  v.  Ga.  Pac.  R'y  Co.  (Ga.)  . .    173 

Hatchway  — Injured  At. 

Burns  v.  Ocean  S.  S.  Co.  (Ga.) 70 

Cheeney  v.  Ocean  S.  S.  Co.  (Ga.)....  69 
Ocean  S.  S.  Co.  v.  Cheeney  (Ga.) ....  71 

Hauling  Coal  — injured 

While. 

Stroble  v.   C,   M.  &  St.    P.   R*y   Co. 
(Iowa) 645 


Head  Injured— bridge. 

Penn.  Co.  v.  Sears  (Ind.) 

B  &  O.  &  C.  R.  Co.  y.  Rowan  (Ind.) . . 


488 
488 


Head  injured  —  contact 

WITH  Bridge. 

Louis.,  N.  A.  &  C.  R'y  Co.  v.  Wright 
(Ind.) 488 

Head  Injured — derailment. 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) no 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 


Head  InJured^-OBjEcxNEAR 

Track. 

Greenleaf  v.  Dubuque  &  S.  C.  R.  Co. 
( Iowa) 607 

H  ead  I  nj  u  red  —  projecting 

Object. 

111.  Cent.  R.  Co.  v.  Welch  (IlL) 356 

Head  Injured  — Shooting. 

Golden  v.  Newbrand  (Iowa) 602 

Head  Injured— windlass. 

Cartter  &  Co.  v.  Cotter  (Ga.) 2\ 

Highway  — Collision  On. 

Williams  v.  Pantheon  Stables  (Ha- 
waii)     341 

Ah  Sing  V.  Mclntyre  (Hawaii) 242 

Kalua  V.  Camarinos  (Hawaii) 243 

Liability  of  master  for  negligent  act  of 
servant  resulting  in  injury  to  third 
persons ;  notes  of  111.  cases 420-4.21 

Hoisting  Appliances  — 

Defective,  Etc. 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-3 1 1 

^ush  V.  Coal  Bluff  Mining  Co.  (Ind.)..  476 
Couch  V.  Watson  Coal  Co.  (Iowa) ....   580 
Luce  V.  C,  St.  P.,  M.  &  O.  R'y  Co. 
(Iowa) 645 

Hold  of  Vessel— Injured  In. 

Ocean  S.  S.  Co.  v.  Matthews  (Ga.) . .     79 

Hot  Grease  — Killed  By. 

Hess  V.  Rosenthal   (111.) 290 

Hot  Slag — Explosion. 

New  Albany  Forge  &  Rolling  Mill  ▼. 
Cooper  (Ind.)   456 

Illegal  Employment. 

Rowland  v.  Cannon  (Ga.) 120 

Cannon  v.  Rowland  (Ga.) 121 

Wallace  ▼.  Cannon  (Ga.) I2X 
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Imminent  Peril— trying  to 

Escape. 

Jackson  v.  Standard  Oil  Co.  (Ga.O ...  53 
Simmons  v.  East  Tenn.,  Va.  &  Ga.  R'y 

Co.  (Ga.)    83 

Ga.  R.  &  B.  Co.  V.  McDadc  (Ga.) 124 

McDade  v.  Ga.  R.  Co.  (Ga.) 125 

Cent.  R.  &  B.  Co.  v.  Roach  (Ga.) 139 

Centra]  R.  v.  Crosby  (Ga.) 140 

Smith    V.    Wrightsville   &   T.    R.    Co. 

(Ga.) 181 

Haas    V.    C.    M.    &    St.    P.    R'y    Co. 

(Iowa)  649 

Moore  v.  Cent.  R.  R.  (Iowa) 657 

Incompetent  Engineer 

—  Injury  Caused  By. 

U.    S.    Rolling    Stock   Co.   v.    Wilder 
(111.) W 

Independent   Con- 

trSCtOr — Liability  of. 

Brown  v.  Smith  &  Kelly  (Ga.) 80 

Cent.  R.  &  B.  Co.  v.  Grant  (Ga.) 212 

Cent.,  etc.,  Co.  v.  O'Hara  (Ga.) 212 

Fulton  St.  R.  Co.  v.  McConnell  (Ga.)..  212 
Wight  Fire  Proofing  Co.  v.  Poczekai 

(111.) 325 

111.  Cent.  R.  Co.  v.  Cox  (111.) 407 

Daegling  v.  Gilmore  (111.) 414 

Liability   of   independent   contractors, 

etc.,  for  injuries  to  employees  and 

third  persons ;  notes  of  111.  cases . . . 

416-418 
New  Albany  Forge  &  Rolling  Mill  ▼. 

Cooper  (Ind.)    456 

Humpton    v.     Unterkircher    &    Sons 

(Iowa) 595 

Benn  y.  Null  (Iowa) 595 

Infant  Injured  or  Kiiled 

—  See  Minor  Employees. 

Inspecting   Trade  — 

Struck  by  Train. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Har- 
buck  (Ga.)  180 

Iron  Implements— Struck 

By. 

Johnson   v.   Western    &   Atl.   R.   Co. 

(Ga.) 187 

McNally  v.  Sav.,  Fla.  &  W.  R'y  Co. 

(Ga.) 200 

111.  Steel  Co.  V.  Schymanowski  (111.).  32a 
Joliet  Steel  Co.  v.  Shields  (111.) 325 


iron  Implements— Struck 

By  — continued, 

Wight  Fire  Proofing  Co.  v.  Poczekai 

(111.) 325 

Rogers  v.  Overton  (Ind.) 460 

Houser   v.    C,    R.    I.    &    P.    R.    Co. 

(Iowa) 640 

Jumping  from  Car. 

Greenleaf  v.  111.  CenL  R.  Co.  (Iowa)..  608 

Jumping  from  Engine. 

Ga.  R.  &  B.  Co.  V.  McDade  (Ga.) 124 

McDade  v.  Ga.  R.  Co.  (Ga.) 125 

Cent.  R.  &  B.  Co.  v.  Roach  (Ga.) 139 

Cent.  R.  V.  Crosby  (Ga.) 140 

Notes  of  Georgia  cases  arising  out  of 
injuries  to  railroad  employees.  .2x5-241 

Jumping    from    Hand 
Car. 

Smith  V.  Wrightsville  &  T.  R.  Co. 
(Ga.) 181 

Jumping  from  Train. 

Central  R.  R.  v.  De  Bray  (Ga.) 96 

See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

215-241 

"  Kiciced  "  Cars — injured 

By. 

Collins  V.  Burl.,   C.  R.  &  N.  R.   Co. 

(Iowa) 627 

Pringle   v.    C,    R.   I.   &    P.    R*y    Co. 

(Iowa) 627 

Tobey  v.  Burl.,  C.  R.  &  N.   R'y  Co. 

(Iowa) 627 

Knee  Injured  — flying  ob- 
ject. 

Ga.  R.  &  B.  Co.  V.  Nelms  (Ga.) 181 

Ladder — falling  from. 

Ga.  R.  &  B.  Co.  V.  Hicks  (Ga.) 199 

See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

215-241 

Toledo.  W.  &  W.  R'y  Co.  v.  Eddy 
(111.) 339 

Notes  of  Ind.  cases  relating  to  defec- 
tive appliances 450-45^ 

Meador  v.  L.  S.  &  M.  S.  R'y  Co. 
(Ind.) 550 
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Ladder  on  Car— falling 

From  or  Injured  By. 

Rich.  &  D.  R.  Co.  v.  Davis  (Ga.) 109 

Atlanta,  etc.,  Air  Line  R'y  Co.  v.  Tan- 
ner (Ga.)   Ill 

Bolton  V.  Ga.  Pac.  R'y  Co.  (Ga.) 198 

bee  notes  of  C^rgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

3x5-241 
Brakemen  injured ;  notes  of  111.  cases.. 

343-343 

Penn.  Co.  v.  McCormack  (Ind.) 509 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 66x-68o 

La  Qrlppe — sick  employee 

Exposed. 

Kerr  v.  Keokuk  Waterworks  Co. 
(Iowa) 592 

Lamplighter  Injured.— 

Ladder  Breaking. 

Meador  ▼.  L.  S.  &  M.  S.  R'y  Co. 
(Ind.) 550 

Laundry    Machine  —  in- 
jured By. 

Hoyle  V.  Excelsior  Steam  Laundry  Co. 
(Ga.) 5^ 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

Leg  Injured  — Barrel. 

Hazlehurst  v.  Brunswick  Lumber  Co. 
(Ga.) 35 

Leg  Injured— Collision. 

Fitzpatrick  y.  New  Albany  &  Salem  R. 

Co.   (Ind.)    546 

Frandsen  v.   C,  R.  I.  ft   P.  R'y  Co. 

(Iowa) 639 

Leg  Injured  — Derailment. 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) no 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 

Moss  ▼.  Johnson  (111.) 407 

Mcloy  V.  C.  &  N.  W.  R'y  Co.  (Iowa)  . .  646 

Leg  Injured  — Elevator. 

Block  V.  Swift  &  Co.  (111.) 290 

Leg  Injured  —  falling  from 

Bridge. 
Gassaway  v.  Ga.  So»  R.  Co.  (Ga.) ....   195 


Leg    Injured  —  fai^ling 

Through  Bridge. 

Smith  V.  Humeston  &  S.  R.  Co. 
(Iowa) 641 

Leg  Injured— Falling   Ob- 
ject. 

Libby  ▼.  Scherman  (lU.) 325 

De  Pauw  Co.  v.  Stubblefield  (Ind.). . .  460 
Humpton    y.     Unterkircher    &     Sons 

(Iowa) 595 

Deppe    V.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 632 

Leg  Injured— Iron  rail. 

Johnson  v.  Western  &  Atl.  R.  Co. 
(Ga.) 187 

Leg  injured— Run  over. 

East  Tenn.,  Va.  &  Ga.  R'y  O.  v.  Sud- 

deth  (Ga.)    84 

Augusta  &  S.  R.  Co.  v.  Dorsey  (Ga.) . .  137 
Wolfe  V.  East  Tenn.,  Va.  &  Ga.  R'y 

Co.  (Ga.)   1 73 

Cent.  R.  &  B.  Co.  v.  Kenney  (Ga.) 175 

Kenney  v.  Cent.  R.  (Ga.) 175 

Cent.  R.  V.  Coggin  (Ga.) 204 

Col.,  C.  &  Ind.  Cent.  R'y  Co.  ▼.  Troesch 

(111.) 35^ 

Penn.  Co.  v.  Sears  (Ind.) 488 

Brown  v.  Ohio  &  Miss.  R'y  Co.  (Ind.).  510 
Pringle   v.    C,    R.    I.   &    P.    R'y    Co. 

(Iowa) 637 

Leg  Injured  — Train. 

Atlanta,  etc.,  Air  Line  R'y  Co.  v.  Tan- 
ner ( Ga.)   XII 

North  Chicago  Rolling  Mill  (To.  r. 
Johnson  (111.)    270 

Licensee  Assaulted. 

Fluker  v.  Ga.  R.  &  B.  Co.  (Ga.) ^13 

Lineman  Injured. 

Augusta  R'y  Co.  ▼.  Andrews  (Ga.) ...   201 

Loading  and  Unloading 
Cars. 

Johnson  v.  Western  &  Atl.  R.  Co. 
(Ga.) 187 

North  Chicago  Rolling  Mill  Co.  v. 
Johnson  (111.)    270 

111.  Steel  Co.  V.  Schymanowski  (111.)  . .   322 

Notes  of  III.  cases  relating  to  inju- 
ries to  employees 32S-335 
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Loading  and  Unloading 

Cars  -^  continued. 

Injuries  to  railroad  employees;  notes 
of  111.  cases .' 389-393 

111.  Cent.  R.  Co.  v.  Cox  (111.) 407 

Ind.  cases  relating  to  injuries  while 
loading  and  unloading  cars,  etc . .  466-467 

Wabash.  St.  L.  &  P.  R'y  Co.  v.  Locke 
(Ind.) 550 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   55^-564 

Donaldson  v.  Miss.  &  Mo.  R.  Cx>. 
(Iowa) 609 

Deppe  V.  C,  R.  I.  &  P.  R*y  Co. 
(Iowa) 633 

Smith  V.  Burl.,  C.  R.  &  N.  R.  Co. 
(Iowa) 644 

Luce  V.  C,  St.  P.,  M.  &  O.  R'y  Co. 
(Iowa) .' 645 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Loading  and  Unloading 
Vessels. 

Cheeney  v.  Ocean  S.  S.  Co.  (Ga.) 69 

Ocean  S.  S.  Co.  v.  (Theeney  (Ga.) 71 

Bums  V.  Ocean  S.  S.  Co.  (Ga.) 70 

Rankin  v.   Merchants   &   M.   Transp. 

Co.  (Ga.)   75 

Ocean  S.  S.  Co.  v.  Matthews  (Ga.) . .  79 

Brown  v.  Smith  &  Kelly  (Ga.) 8b 

Accidents   to    employees   on   vessels; 

notes  of  111.  cases 337 

L  OCkJ  aw  —  Machinery. 

Augusta  Factory  v.  Barnes  (Ga.) 45 

Locomotive  — See  Engine. 

Locomotive    Knglneers 

—  See  Engineer. 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers 647-648 

Locomotive   Firemen  — 

See  Fireman. 

Locomotive    Wheel  — 

Struck  By. 

Potter  V.  C,  R.  I.  &  P.  R.  Co.  (Iowa).  643 
Vol.  XIV  — 45 


Low  Bridge— See  also  Bridge. 

B.  &  O.  &  C.  R.  Co.  V.  Rowan  (Ind.)..  488 
Louis.,  N.  A.  &  C.  R'y  Co.  v.  Wright 

(Ind.) 488 

'Penn  Co.  v.  Sears  (Ind.) 488 

Lumber  — Fall  Of. 

Hazlehurst  v.  Brunswick  Lumber  0>. 
(Ga.) 35 

Lumber  Pile— struck  by. 

Baldwin  v.  St  L.,  K.  &  N.  W.  R'y 
Co.  (Iowa)    628 

Lye  —  Injured  By. 

Neff  &  Co.  V.  Broom  ((}a.) 55 

Machinery  — Breaking  Of. 

Blink  V.  Hubinger  (Iowa) 594 

Machinery  — Caught  By. 

Pittsburgh  Coal  &  Coke  Co.  v.  Peter- 
son (Ind.)   467 

Machinery  — Falling  On. 

Harris  v.  Shcbek  (111.) 319 

Machinery  — Injured  By. 

Pierce  v.  Atlanta  Cotton  Mills  (Ga.)..  19 

Nelling  v.  Industrial  Mfg.  Co.  (Ga.)  . .  36 
Dartmouth    Spinning    Co.    v.    Achord 

(Ga.) 38 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39 

Wynne  v.  Conklin  (Ga.) 39 

Augusta  Factory  v.  Davis  (Ga.) 42 

Davis  V.  Augusta  Factory  (Ga.) 42 

Augusta  Factory  v.  Barnes  (Ga.) 45 

May  &  (jo.  v.  Smith  (Ga.) 47 

Collcy  V.  Gate  City  Coffin  Co.  (Ga.) . .  48 
Stubbs    V.    Atlanta    Cotton-Seed    Oil 

Mills  (Ga.) 48 

Fulton  Bag  &  Cotton  Mills  v.  Wilson 

(Ga.) 50 

Waycross  Lumber  Co.  v.  Guy  (Ga.)..  51 
Hoyle  V.  Excelsior  Steam  Laundry  Co. 

(Ga.) $2 

Smith  V.  Sibley  Mfg.  Co.  (Ga.) 52 

McGovern     v.     Columbus     Mfg.     Co. 

(Ga.) 53 

Notes  of  Georgia  cases  arising  out  of 

injuries  to  railroad  employees.  .315-241 

Richardson  v.  Cooper  (III.) 281 

McCormick  Harvesting  Machine  Co.  v. 

Burandt  (111.)   282 

Monmouth  Mining  &  Mfg.  Co.  v.  Erl- 

ing   (III.)    284 
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Machinery  —  Injured  By  — 

continued, 

Willard  v.  Swanson  (111.) 286 

Weber  Wagon  Co.  v.  Kehl  (111.) 286 

Hinckley  v.  Horazdowsky  (111.) Zi2 

Chicago  Anderson   Pressed   Brick  Co. 

V.  Reinneiger  (111.).... 317 

Herdman- Harrison     Milling     Co.     v. 

Spehr  (111.)    3x8 

Notes  of  111.  cases  relating  to  ma- 
chinery accidents  to  minor  em- 
ployees   321-323 

Notes  of  111.  cases  relating  to  injuries 

to  employees   328-335 

Ind.  Car  Co.  v.  Parker  (Ind.) 422 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 
Notes  of   Ind.   cases   relating  to   ma- 
chinery accidents  443-447 

Louis.  &  N.  R.  Co.  V.  Orr  (Ind.) 484 

Sprague  v.  S.  &  J.  C.  Atlec  (Iowa) ...   568 
Newbury  v.  (Jetchel  &  Martin  Lumber 

&  Mfg.  Co.  (Iowa) 568 

Neimeyer  v.   Weyerhaueser   &   Denk- 

man  (Iowa)   5^9 

Machinery   accidents;    notes   of   Iowa 

cases 590^59^ 

Reynolds  v.  Hindman  ( Iowa) 590 

Messenger  v.  Pate  (Iowa) 591 

Theleman  v.  Moeller  (Iowa) 591 

Young   V.   Burlington   Wire    Mattress 

Co.  (Iowa)  591 

Stoutenburg  v.  Dow  &  Co.  (Iowa) ....   591 
Gorman    v.    Des    Moines    Brick    Co. 

(Iowa) 592 

Nelson   ▼.    C,    M.    &   St.    P.    R.    Co. 
(Iowa) 641 

Machinery  — Killed  By. 

Notes  of  111.  cases  relating  to  injuries 

to  employees   328-335 

Hirschl  v.  Case  Threshing  Co.  (Iowa).  588 
Beck  V.  Ferminich  Mfg.  Co.  (Iowa) . .  591 

Machine  Shop— injured  in. 

Potter    V.    C,    R.    I.    &    P.    R.    Co. 
(Iowa) 643 

Masonry  Work  — fall  of. 

Keith    V.    Walker    Iron    &    Coal    Co. 
(Ga.)   38 


I  ne  — Accidents  in  Mines  and 
Shafts  Caused  by  Collision  of 
Cars,  Explosion,  Falling  Ob- 
jECTS,  Fall  of  Roof,  Fire,  Etc 
See  Miners  Injured  and  Killed. 


M  i  ners  I  n  j  u  red — collision 

OF  Cars,  Defective  Cars,  Ex- 
plosion, Hoisting  Cages,  Fall 
OF  Roof,  Etc. 

Harvey  v.  Alturas  Gold  Mining  Co. 
(Idaho) 2\^ 

Snyder  v.  Viola  Mining  &  Smelting 
Co.  (Idaho)    243 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 30^311 

Notes  of  111.  cases  relating  to  injuries 
to  employees   32&-33S 

Brazil  Block  Coal  C^.  v.  Hoodlet 
(Ind.) 474 

Rush  V.  Coal  Bluff  Mining  Co.  (Ind.).  476 

Notes  of  Ind.  cases  relating  to  acci- 
dents in  coal  mines 479-480 

Brazil  Block  Coal  Co.  v.  Young  (Ind.).  481 

Brazil  Block  Coal  Co.  ▼.  Gaflney 
(Ind.) 481 

Kan.  &  Tex.  Coal  Co.  v.  Reed  (Ind. 
Terr.) 567 

Couch  V.  Watson  Coal  Co.  (Iowa) ...  580 

Accidents  in  coal  mines;  notes  of 
Iowa  cases 587-58* 

Miners  Killed. 

Catlett  V.  Young  (111.) 307 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-311 

Quincy  Coal  Co.  v.  Hood  (lU.) 3" 

Brazil    Block    Coal    Co.    v.     Hoodlet 

(Ind.) 474 

Brazil   &    Chicago    Coal    Co.    v.    Cain 

(Ind.)   480 

Accidents  in  coal  mines;  notes  of 
Iowa  cases 587-588 

Minor    Employees- 

Various  Causes  of  Injury. 

Atlanta  (joMon  Factory  Co.  v.   Speer 

(Ga.) 2» 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) ^9 

Wynne  v.  Conklin  (Ga.) 39 

Augusta  Factory  v.  Davis  (Ga.) 4* 

Davis  V.  Augusta  Factory  (Ga.) 4^ 

Augusta  Factory  v.  Barnes  (Ga.) 45 

May  &  Co.  v.  Smith  (Ga.) 47 

Ellington  v.  Beaver  Dam  Lumber  Co. 

(Ga.) S6 

Wolfe  v.  East  Tenn.,  Va.  &  Ga.  R'y 

Co.  (Ga.)   173 

Hunnicutt  ▼.  Ga.  Pac.  R'y  Co.  (Ga.)..  i73 
Woodruff  V.  Ala.  Gt.  So.  R.  Co.  (Ga.).  i74 

Central  R.  v.  Coggin  (Ga.) «>4 

See  notes  of  (Georgia  cases  arising  out 

of  injuries  to  railroad  employees... 

21S-241 
Hinckley  v.  Horazdowsky  (111.) 3" 
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Minor    Employees  — 

Various   Causes  of    Injury  — 

continued, 

Chicago  Anderson  Pressed  Brick  Co. 
V.  Reinneiger  (111.) 317 

Herdman-Harrison  Milling  Co.  v. 
Spehr  (111.)    3x8 

Harris  v.  Shebek  (111.) 3^9 

Notes  of  111.  cases  relating  to  ma- 
chinery accidents  to  minor  em- 
ployees   321-322 

Notes  of  111.  cases  relating  to  injuries 
to  employees   328-335 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

New  Albany  Forge  &  Rolling  Mill  v. 
Cooper  (Ind.)    456 

Brazil  Block  Coal  Co.  v.  Gaffney 
(Ind.) 482 

Brazil  Block  Coal  Co.  v.  Young  (Ind.).  481 

Pitts.,  Cin.  &  St.  L.  R'y  Co.  v.  Adams 
(Ind.) 523 

Minor  employees  injured  in  service 
of  railroad  companies;  notes  of 
Ind.  cases 540-543 

Sprague  v.  S.  &  J.  C.  Atlee  (Iowa) . . .  568 

Newbury  v.  Getchel  &  Martin  Lumber 
&  Mfg.  Co.  (Iowa) 568 

Neimeyer  v.  Weyerhaueser  &  Denk- 
man  (Iowa)  569 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 


mployees 


Minor     I 
Killed. 

Ellison  V.  Ga.  R.  Co.  (Ga.) 167 

East    Tenn.,    Va.    &    Ga.    R.    Co.    v. 

Maloy   (Ga.)    171 

Central  R.  v.  Harrison  (Ga.) 173 

Shields  v.  Yonge  (Ga.) 174 

Quincy  Coal  Co.  v.  Hood  (III.) 311 

Brazil   &   Chicago    Coal   Co.   ▼.    Cain 

(Ind.) 480 

Minor   employees    injured    in    service 
of    railroad    companies;    notes    of 

Ind.   cases    540-543 

Hopkinson  v.  Knapp  &  Spaulding  Co. 

(Iowa) 568 

Keatley  v.  111.  Cent.  R.  Co.  (Iowa) . . .   642 
Wheelan  v.  C,  M.  &  St.  P.  R'y  Co. 

( Iowa) 656 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Missile  ~  Killed  By. 

Bogard  v.  Louis.,  E.  &  St.  L.  R.  Cx>. 
(Ind.) 513 


Molten  Iron  —  explosion. 

Drinkout  v.  Eagle  Machine  Works 
(Ind.)   455 

Moving  Iron  Safe— killed 

While. 

Daly  V.  Stoddard  (Ga.) 76 

Moving  Machine  — Killed 

While. 

Hirschl  v.  Case  Threshing  Co.  (Iowa).  588 

Natural  Gas --explosion. 

Alexandria  Mining,  etc.,  Co.  ▼.  Irish 
(Ind.) 456 

Neck   Injured— Iron  Bolt. 

Houser  v.  C,  R.  I.  ft  P.  R.  Co. 
(Iowa) 640 

Noxious      Gas  —  see    also 
Poisonous  Matter. 

Citizens'  Gas  Light,  etc.,  Co.  v. 
O'Brien  (111.)    289 

Object    Near    Track  — 

Struck  By. 

Wolfe  V.  East  Tenn.,  Va.  &  Ga.  R'y 
Co.  (Ga.)   173 

See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees.., 

215-241 

North  Chic.  Rolling  Mill  Co.  v.  Mor- 
rissey  (111.)    272 

Brakemen  injured ;  notes  of  111.  cases.. 

342-343 

Penn.  Co.  v.  McCormack  (Ind.) 509 

Notes  of  Ind.  cases  relating  to  injuries 
sustained  by  railroad  employees..552-564 

Hunt  V.  Chicago  &  N.  W.  R'y  Co. 
(Iowa) 605 

Greenleaf  v.  Dubuque  &  S.  C.  R.  Co. 
(Iowa)   607 

(Sould  V.  C,  B.  &  Q.  R'y  Co.  (Iowa) . .   648 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Obstruction  — On  Coal  Car. 

Simmons  v.  East  Tenn.,  Va.  &  Ga.  R'y 
Co.  (Ga.)   83 

Obstruction  —  On  freight 

Car. 

East  Tenn.,  Va.  9l  Ga.  R'y  Co.  v.  Sud- 
deth  (Ga.)    84 
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Falling    0\i\^CX  — continued. 

Ind.  &  St  L.  R.  Co.  V.  Morgcnstern 


(III.) 


397 


Big  Creek' Stone  Co.  v.  Wolf  (Ind.) . .  447 
Notes  of  Ind.  cases  relating  to  defec- 

tive  appliances 450-4S2 

Hinds  V.  Harbou  (Ind.)... 459 

Hinds  V.  Overacker  (Ind.) 40o 

Roaers  v.  Overton  (Ind.) •  • . .  •  •  •  4© 

DC  Pauw  Co.  V.  Stubblefield  (Ind.) . .  460 
Myers  v.  De  Pauw  Co.  (Ind.)  . . ...  •  •  ^  46o 
Salem-Bedford    Stone    Co.    v.    Hobbs 

(Ind.)   ^^' 

Reed  v.  Browning  (Ind.)  . ...... . .  •  •  •  404 

Ind.   cases  relating  to   mjunes   from 

falling  objects ; 465-467 

Notes  of  Ind.  cases  relating  to  acci- 

dents  in  coal  mines .479-480 

Brazil   &   Chicago   Coal    Co.   v.   Cain  ^^^ 

BrizU  Block  CoaiCo.  v.  Young  (ind.).  481 

Ind.  cases  relating  to  injuries  to  car 
repairers • -. r^^^^^ 

Minor  employees  injured  in  senncc  of 
railroad  companies;  notes  of  ina. 
cases         ....•••» ....«••  ^•^     3*to 

Notes  of  Ind.  cases  relating  to  inju- 
ries    sustained     by     railroad     em- 

ployees ^- '  VV  * '  ^"'Is^ 

Couch  V.  Watson  Coal  C>>.  (Iowa) ...   580 
Accidents  in  coalmines;  notes  of  Iowa 

587-500 


Palling  Through    Ele- 
vator. 

Brunner  v.  Black  (Ga.) «* 

AtlanU  Cotton  Factory  Co.  v.  Speer 
(Ga.) ^ 


Fall  of  Bridge. 

Toledo,  P.  &  W.  R'y  Co.  ▼.  Conroy 
(111.) ■   356 

Louis..  N.  A.  &  C  R'y  Co.  v.  Sandford 
(Ind.) 483 


Fall  of  Building. 

Daegling  v.  Gilmore   (IlL)... 


414 


cases 


Hughbanks  v.  Boston  Investment  Co. 


(Iowa) 


593 


Fay  V.  Boston  Investment  Co.  (Iowa)..  59^ 
Blink  V.  Hubinger  (Iowa)  ••••••••••   594 

Humpton    v.    Unterkircher    &     Sons 

Baldwin^:  St.*  L..*  K.'  &  N.'  w!  rV  Co'. 


(Iowa) 


595 
628 


Fall  of  Car. 

Palmer  v.  Utah  &  N.  R'y  Co.  (Idaho).  345 

Wabash,  St.  L.  &  P.  R.  Co.  v.  Hawk 
(111.) 389 

Notes  of  Ind.  cases  relating  to  defec- 
tive appliances    450-45* 

Keatley  v.  III.  Cent.  R.  Co.  (Iowa) ...  64a 

Fall  of  Casting. 

De  Pauw  v.  Stubblefield  (Ind.) 460 

Fall  of  Derrick. 

Jackson  v.  Ga.  R'y  (Ga.) 198 

Big  Creek  Stone  Co.  v.  Wolf  (Ind.) . .   447 
Hughbanks  v.  Boston  Investment  Co. 

(Iowa) ••   592 

Fay  V.  Boston  Investment  Co.  (Iowa)..  59 2 


.'c!"R.'i.  &  P-  R'y  c^- 


Deppe    V.    U,    K.    A.    a    IT.    *-j     — 

(Iowa) '''\:"^''r' 

Houser    v.    C.    R.    I.    &    P-    »•    ^' 

(Iowa) 

Keatley  v.  111.  Cent.  R.  Co.  (Jowa)^ .  642 
Malone  v.  Burl.,  C.  R.  &  N.  R.  Co. 

(Iowa) :  ^** 


Falling  on  Track. 

East   Tenn.,   Va.   &   Ga.   R'y    Co.   v. 

Reynolds   (Ga.)    . ...  •  •  • 

Clarke  v.  Penn.  Co.  (Ind.) 


109 
564 


Fall  of  Door. 

Malone  v.  Burl.,  C.  R.  &  N.  R.  Co. 
(Iowa) 

Fall  of  Earth  Bank. 

Deppe    V.    C.    R.    I.    &    P.    RV    Co. 
(Iowa) 

Fall  of  Iron  Bar. 

Rogers  v.  Overton  (Ind.) 


644 


63  a 


460 


Falling     Through 
Bridge. 

Smith    V.    Humcston    &    S.    R.    Co. 
(Iowa) 


641 


Fall  of  Mining  Drill. 

Couch  V.  Watson  Coal  Co.  (Iowa) ...  5^ 


Fall  of  Plate  Class. 

Myers  v.  De  Pauw  Co.  (Ind.) 


460 
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Fall  of  Roof  of  Mine. 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-31 1 

Quincy  Coal  Co.  v.  Hood  (111.) 311 

Notes  of  Ind.  cases  relating  to  acci- 
dents in  coal  mines 479-480 

Brazil  &  Chicago  Coal  Co.  v.  Cain 
( Ind.) 480 

Brazil  Block  Coal  Co.  v.  Young  (Ind.).  481 

Fall  of  Scaffold. 

Humpton  v.  Unterkircher  &  Sons 
(Iowa) 595 

Fal[  of  Stone. 

Salem-Bedford    Stone    Co.    v.    Hobbs 

(Ind.) 461 

Reed  v.  Browning  (Ind.) 464 

Ind.  cases  relating  to  injuries  from 
falling  objects  465-467 

Fall  of  Wall. 

Allen  V.  Augusta  Factory  (Ga.) 39 

Hinds  V.  Harbou  (Ind.) 459 

Hinds  V.  Overacker  (Ind.) 460 

Fingers    Injured  —  cog- 
wheels. 

Stubbs  V.  Atlanta  Cotton-Seed  Oil 
Mills  (Ga.)    48 

Fingers  Injured— loading 

Vessel. 

Brown  v.  Smith  &  Kelly  (Ga.) 80 

Fingers     InJ  ured  —  by 

Machinery. 

Nelling  v.  Industrial  Mfg.  Co.  (Ga.)  . .     36 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39 

Wynne  v.  Conklin  (Ga.) 39 

Smith  V.  Sibley  Mfg.  Co.  (Ga.) 52 

Willard  v.  Swansen  (III.) 286 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 

Fingers    Injured  — run 

Over. 

Sack  V.  Dolese  (111.) 372 

Fingers  Injured— thrown 

FROM  Engine. 

Rich,  ft  D.  R.  Co.  v.  Worley  (Ga.) 105 

Fingers  Injured— byTrain 

Hunnicutt  v.  Ga.  Pac.  R'y  Co.  (Ga.)..   173 


Fire  —  burning  Oil. 

Pullman  Palace  Car  Co.  ▼.  Laack 
(in.) 291 

Fireman  Injured. 

Pitts.  V.  Fla.  Cent.  &  P.  R.  Co.  (Ga.) . .   159 

See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

215-241 

East  St.  Louis  Packing  &  P.  0>.  v. 
Hightower  (111.)   245 

Chicago  &  A.  R.  (Jo.  v.  Kerr  (111.) ... .   360 

Notes  of  111.  cases  relating  to  injuries 
to  railroad  employees 399-406 

N.  Y.,  Chicago  &  St.  L.  R.  Co.  v. 
Perriguey  (Ind.) 521 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Brown  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 654,  65s 

Fireman  Killed. 

Shields  v.  Yonge  (Ga.) 174 

Drake  v.  Union  Pac.  R'y  Co.  (Idaho).  244 

Chicago  &  N.  W.  R.  Co.  v.  Swett 
(111.) 358 

Col.  &  Ind.  Cent.  R'y  Co.  v.  Arnold 
(Ind.) :....   546 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Haas  V.  C,  M.  &  St  P.  R'y  Co. 
( Iowa) 649 

Brown  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa)   654,  655 

Bryant  v.  Burl.,  C  R.  &  N.  R'y  Co. 
(Iowa) 65s 

Flagging     Train  —  con- 
ductor Injured. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Rey- 
nolds (Ga.)    109 

Flagman  Injured. 

Augusta  &  S.  R.  Co.  v.  Dorsey  (Ga.)..  x^-f 
Fla.  Cent.  &  P.  R.  Co.  v.  Bumey  (Ga.).  164 
Atlanta,    etc.,    Air    Line    R'y   v.    Ray 

(Ga.)    i6tf 

See  notes  of  Georgia  cases  arising  out 

of  injuries  to  railroad  employees. . . 

215-241 

Flat  Oars —Accidents  On. 

Injuries  to  railroad  employees;  notes 
of  III.  cases 389-393 

Louis..  Evan.  &  St.  L.  Con.  R'y  Co.  v. 
Manning  (Ind.) 516 
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Flat  Cars  — Accidents  On  — 
—  continued, 

L.  S.  &  M.  S.  R'y  Co.  v.  Stupak  (Ind.)-  543 

Wabash,  St.  L.  &  P.  R'y  Co.  v.  Locke 
( Ind.) 550 

Notes  of  Ind.  cases  relating  to  injuries 
sustained  by  railroad  employees .... 

553-564 

Houser  v.  C,  R.  I.  &  P.  R.  Co. 
( Iowa) 640 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Flying  Object —  struck  by. 

Ga.  R.  &  B.  Co.  V.  Nelms  (Ga.) 181 

McNally  v.  Sav..  Fla.  &  W.  R'y  Co. 
( Ga.) 300 

Frazer  v.  Charleston  &  Sav.  R'y 
(Ga.) 314 

Notes  of  Georgia  cases  arising  out  of 
injuries  to  railroad  employees..  .315-341 

Notes  of  111.  cases  relating  to  inju- 
ries to  employees 328-335,  399-406 

Chicago  &  N.  W.  R.  Co.  v.  Moranda 
(111.) 36i 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

Bogard  v.  Louis.,  E.  &  St.  L.  R.  Co. 
(Ind.) 513 

>  tes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Flying  Switch. 

III.  Cent.  R.  Co.  v.  Hammer  (111.) 348 

Greenleaf  v.  111.  Cent.  R.  Co.  (Iowa)..  608 

Footboard  —  Car,    engine, 

Etc. 

Rich.  &  D.  R.  Co.  v.  Worley  (Ga.) ...   105 

Mo.  Furnace  Co.  v.  Abend  (111.) 350 

Col.,  Chic.  &  Ind.  Cent.  R'y  Co.  v. 
Troesch  (111.)    353 

Foot  Injured  — Car  Wheels. 

Foley  T.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 630 

Foot  Injured  — Coal  Car. 

Kansas  &  Texas  Coal  Co.  ▼.  Reed 
(Ind.  Terr.)  567 

Foot  I  n J  u  red  —  elevator. 

Brunner  v.  Black  (Ga.) 33 


Foot  Injured  — Falling  Ob- 
ject. 

IlL  Steel  Co.  v.  Schymanowski  (IlL) . .   33a 
Joliet  Steel  Co.  v.  Shields  (IIL) 335 

Foot  Injured— MoLTON  Iron. 

Drinkout    v.    Eagle    Machine    Works 
(Ind.) 455 

Foot  Injured  — Run  over. 

Sack  V.  Dolese  (111.) 37a 

Werk  V.  111.  Steel  Co.  (111.) 272 

Pitts.,    Cin.    &    St.    L.    R'y    Co.    v. 

Adams  (Ind.)    523 

Foreign  Car  — injured  ox. 

Chicago,   St.   L.  &   P.   R.   Co.  v.   Fry 

(Ind.) 506 

Penn.  Co.  v.  Ebaugh  (Ind.) 50S 

Foundry  — Injured  In. 

McCormick    Harvesting    Machine    Co. 
V.  Burandt   (IH.) 38* 

Freight  Car  or  Train  — 

Accidents  On  or  To;   Injured 
By,  Etc 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) no 

Atlanta,  etc.,  Air  Line  R'y  Co.  v.  Tan- 
ner (Ga.)   Ill 

Cent.  R.  &  B.  Co.  v.  Sears  (Ga.) i la 

Sears  v.  Cent.  R.  &  B.  Co.  (Ga.) 112 

Killian  v.  Augusta  &  K.  R.  Co.  (Ga.)..   193 
See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

315-341 
North    Chicago    Rolling    Mill    Co.    v. 

Johnson  ( 111.)    370 

Sack  V.  Dolese  (IlL) 273 

Ind.,    B.    &    W.    R.    Co.   v.    Flanigan 

(111.) 346 

Injuries  to  railroad  employees;  notes 

of  111.  cases 389-393 

111.  Cent.  R.  Co.  v.  Cox  (111.) 407 

Ind.   cases   relating  to   injuries   while 

loading  and  unloading  cars,  etc. 466— 467 
Slattery    v.    Toledo    &    W.    R'y    (36. 

( Ind.) roa 

Chicago,   St.   L.  &  P.  R.  Qo.  ▼.  Fry 

(Ind.) 506 

Penn.  Co.  v.  Ebaugh  (Ind.) 508 

Penn.  Co.  v.  McC^rmack  (Ind.) 509 

Minor    employees    injured    in    service 

of    railroad    companies;    notes    of 

Ind.  cases 540-S43 

Hunt  V.   Chicago  &   N.   W.   R'y   Co. 
(Iowa) 605 
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Freight  Oar  or  Train  — 

Accidents  On  or  To;   Injured 
By,  Etc. — continued, 

Greenleaf  v.  111.  Cent.  R.  Co.  (Iowa)..  608 
Muldowney  v.  III.  Cent.  R.  Co.  (Iowa).  612 
Donald  v.  C,  B.  &  Q.  R.  Co.  (Iowa) . .  626 
Wells  V.   Burl.,   C.   R.   &  N.    R.   Co. 

( Iowa)  626 

Wheelan  v.  C,  M.  &  St.  P.  R'y  Co. 

(Iowa) 656 

Schroeder  v.  C,  R.  I.  &  P.  R'y  Co. 

(Iowa)  .  4  643 

Lowe  V.  C,  St.  P.,  M.  &  O.  R*y  C^. 

(Iowa) 654 

Gangway  — Falling  From. 

Rankin  v.  Merchants  &  Miners' 
Transp.  Co.  (Ga.) 75 

Gas  Explosion. 

Alexandria  Mining,  etc.,  Co.  v.  Irish 
(Ind.) 456 

Gas  —  Overcome  By. 

Citizens'  Gas  Light,  etc.,  Co.  v. 
O'Brien  (111.) 289 

Glass    Factory  —  Falling 
Object  In. 

De  Pauw  C:o.  v.  Stubblefield  (Ind.) ...  460 
Myers  v.  De  Pauw  Co.  (Ind.) 460 

Gripman  Injured. 

Notes  of  111.  cases  relating  to  inju- 
ries to  railroad  employees 399-4o6 

Hammsr — struck  by. 

Ga.  R.  &  B.  Co.  V.  Nelms  (Ga.) i8x 

Hand  Oar — collision. 

Injuries  to  railroad  employees;  notes 
of  Illinois  Supreme  Court  cases .... 

389-393 
Oarke  v.  Penn.  Co.  (Ind.) 564 

Frandsen  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 639 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Hand  Car — injured  on  or 

By. 

Cent.  R.  &  B.  Co.  v.  Kenney  (Ga.) 175 

Kenney  v.  Cent.  R.  (Ga.) 175 

Smith  V.  Wrightsville  &  T.  R.  Co, 
(Ga.) 181 


Hand  Car — injured  on  or 

By  —  continued. 

Notes  of  111.  cases  relating  to  injuries 
to  railroad  employees 399-406 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Moore  v.  Cent  R.  R.  (Iowa) 657 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Hand  Injured  ~  brake. 

Cent  R.  Co.  v.  Haslett  (Ga.) 87 

Hand  Injured— coal  cars. 

Brazil  Block  Coal  Co.  v.  Gaffney 
(Ind.) 482 

Hand  Injured  —  coupling 

Cars. 

Taylor  v.  Ga.  Marble  Co.  (Ga.) 64 

Sloan  V.  Ga.  Pac.  R'y  Co.  ((^.) 92 

Rome  &  C.  C.  Co.  v.  Dempsey  (Ga.) . .  93 
Port  Royal  &  W.  C.  R'y  Co.  v.  Davis 

(Ga.) 104 

Cent.  R.  &  B.  Co.  v.  Kelly  (Ga.) 107 

Hand  Injured  — derail- 

MENT. 
Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) no 

Hand  Injured— laundry. 

Hoyle  V.  Excelsior  Steam  Laundry  Co. 
(Ga.) 52 

Hand  Injured— loading. 

Brown  v.  Smith  &  Kelly  (Ga.) 80 

Hand  Injured  — machinery. 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39 

Augusta  Factory  v.  Barnes  (Ga.) 45 

Smith  V.  Sibley  Mfg.  Co.  (Ga.) 52 

McGovem     v.     Columbus     Mfg.     Co. 

(Ga.) 53 

Willard  v.  Swansen  (111.) 286 

Weber  Wagon  Co.  v.  Kehl  (111.) 286 

Herdman-Harrison     Milling     Co.     v. 

Spehr  (III.)   318 

Harris  v.  Shebek  (111.) 319 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 
Stoutenburg  v.  Dow  &  Co.  (Iowa) ....  591 
Cforman    v.    Des    Moines    Brick    Co. 

(Iowa) 59a 
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Hand  Injured— run  over. 

Sack  V.  Dolese  (111.) 272 

Hand    Injured  — saw 

Machine. 

Ind.  Car  Co.  v.  Parker  (Ind.) 422 

Sprague  v.  S.  &  J.  C.  Atlee  (Iowa) . . .  568 
Newbury  v.  Getchel  &  Martin  Lumber 

&  Mfg.  Co.  (Iowa) 568 

Neimeyer   v.   Weyerhaueser   &   Denk- 

man  (Iowa)   569 

Theleman  v.  Moeller  (Iowa) 591 

Young   V.    Burlington    Wire    Mattress 

Co.  (Iowa)  591 

Hand  Injured— stone. 


Matson   v.    C,    R.    I.    &    P.    R'y    Co. 
(Iowa) 645 

Hand    Injured  —  thrown 

FROM  Engine. 

Rich.  &  D.  R.  Co.  v.  Worley  (Ga.) ...   105 

Hand  Ir^ured  —train. 

Cent.  R.  R.  v.  De  Bray  (Ga.) 96 

Hunnicutt  v.  Ga.  Pac.  R'y  Co.  (Ga.)  . .   173 

Hatchway  — Injured  At. 

Burns  v.  Ocean  S.  S.  Co.  (Ga.) 70 

Checney  v.  Ocean  S.  S.  Co.  (Ga.) ....  69 
Ocean  S.  S.  Co.  v.  Cheeney  (Ga.) ....  71 

Hauling   Coal  — injured 

While. 

Stroble  v.   C,   M.   &  St.    P.   R'y   Co. 
(Iowa) 645 

Head  Injured— bridge. 

Penn.  Co.  v.  Sears  (Ind.) 488 

B  &  O.  &  C.  R.  Co.  V.  Rowan  (Ind.) . .  488 

Head  injured  —  contact 

with  Bridge. 

Louis.,  N.  A.  &  C.  R'y  Co.  v.  Wright 
(Ind.) 488 

Head  Injured— Derailment. 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) 110 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 


Head  Injured— object  near 

Track. 

Greenleaf  v.  Dubuque  &  S.  C.  R.  Co. 
(Iowa) 607 

Head  Injured — projecting 

Object. 

111.  Cent.  R.  Co.  v.  Welch  (IlL) 356 

Head  Injured— shooting. 

Golden  v.  Newbrand  (Iowa) 602 

Head  Injured— windlass. 

Cartter  &  Co.  v.  Cotter  (Ga.) 21 

Highway  — Collision  On. 

Williams  v.  Pantheon  Stables  (Ha- 
waii)     241 

Ah  Sing  V.  Mclntyre  (Hawaii) 242 

Kalua  V.  Camarinos  (Hawaii) 242 

Liability  of  master  for  negligent  act  of 
servant  resulting  in  injury  to  third 
persons;  notes  of  III.  cases 420-421 

Hoisting  Appliances  — 

Defective,  Etc. 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-31 1 

^ush  V.  Coal  Bluff  Mining  Co.  (Ind.)..  476 
Couch  V.  Watson  Coal  Co.  (Iowa) ....   580 
Luce  V.  C,  St.  P.,  M.  &  O.  R'y  Co. 
(Iowa) 645 

Hold  of  Vessel— Injured  In. 

Ocean  S.  S.  Co.  v.  Matthews  (Ga.) . .      79 

Hot  Grease  — Killed  By. 

Hess  V.  Rosenthal  (111.) 290 

Hot  Slag  — Explosion. 

New  Albany  Forge  &  Rolling  Mill  ▼. 
Cooper  (Ind.)   456 

Illegal  Employment. 

Rowland  v.  Cannon  (Ga.) 120 

Cannon  v.  Rowland  (Ga.) 121 

Wallace  v.  Cannon  (Ga.) 121 
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Imminent  Peril— trying  to 

Escape. 

Jackson  v.  Standard  Oil  Co.  (Ga.*) ...  53 
Simmons  v.  East  Tenn.,  Va.  &  Ga.  R'y 

Co.  (Ga.)    83 

Ga.  R.  &  B.  Co.  V.  McDade  (Ga.) 124 

McDade  v.  Ga.  R.  Co.  (Ga.) 125 

Cent.  R.  &  B.  Co.  v.  Roach  (Ga.) 139 

Central  R.  v.  Crosby  (Ga.) 140 

Smith    V.    Wrightsville   &   T.    R.   Co. 

(Ga.) 181 

Haas    V.    C,    M.    &    St.    P.    R'y    Co. 

(Iowa)   649 

Moore  v.  Cent.  R.  R.  (Iowa) 657 

incompetent  Engineer 

—  Injury  Caused  By. 

U.    S.    Rolling   Stock   Co.   v.   Wilder 
(111.) 273 

Independent   Con- 

trSCtOr — Liability  of. 

Brown  v.  Smith  &  Kelly  (Ga.) 80 

Cent.  R.  &  B.  Co.  v.  Grant  (Ga.) 212 

Cent.,  etc.,  Co.  v.  O'Hara  (CJa.) 212 

Fulton  St.  R.  Co.  v.  McConnell  (Ga.)..  212 
Wight  Fire  Proofing  Co.  v.  Poczekai 

(111.) 325 

111.  Cent.  R.  Co.  v.  Cox  (111.) 407 

Daegling  v.  Gilmore  (111.) 414 

Liability   of   independent   contractors, 

etc.,  for  injuries  to  employees  and 

third  persons;  notes  of  111.  cases.. . 

416-418 
New  Albany  Forge  &  Rolling  Mill  v. 

Cooper  (Ind.)    456 

Humpton    v.     Unterkircher    &    Sons 

(Iowa) 595 

Benn  v.  Null  (Iowa) 595 

Infant  Injured  or  Killed 

—  See  Minor  Employees. 

Inspecting   Track  — 

Struck  by  Train. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Har- 
buck  (Ga.)   180 

Iron  Implements— Struck 

By. 

Johnson   ▼.    Western    &   Atl.   R.    Co. 

(Ga.) 187 

McNally  v.  Sav.,  Fla.  &  W.  R'y  Co. 

(Ga.) 200 

111.  Steel  Co.  V.  Schymanowski  (111.).  32a 
Joliet  Steel  Co.  v.  Shields  (111.) 325 


Iron  Implements— Struck 

By  — continued, 

Wight  Fire  Proofing  Co.  ▼.  Poczekai 

(111.) 325 

Rogers  v.  Overton  (Ind.) 460 

Houser    y.    C,    R.    I.    &    P.    R.    Co. 

(Iowa) 640 

Jumping  from  Car. 

Greenleaf  v.  111.  Cent.  R.  Co.  (Iowa)..  608 

Jumping  from  Engine. 

Ga.  R.  &  B.  Co.  V.  McDade  (Ga.) 124 

McDade  v.  Ga.  R.  Co.  (Ga.) 125 

Cent.  R.  &  B.  Co.  v.  Roach  (Ga.) 139 

Cent.  R.  V.  Crosby  (Ga.) 140 

Notes  of  Georgia  cases  arising  out  of 
injuries  to  railroad  employees.  .215-241 

Jumping    from    Hand 
Car. 

Smith   V.   Wrightsville   &   T.    R.    Co. 
(Ga.) 181 

Jumping  from  Train. 

Central  R.  R.  v.  De  Bray  (Ga.) 96 

See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

215-241 


Injured 


"Kicked"  Cars 

Bv, 

Collins  y.  Burl.,  C.  R.  &  N.  R.   Co. 

(Iowa) 627 

Pringle   V.    C,    R.   I.    &    P.    R'y    Co. 

(Iowa) 627 

Tobey  v.   Burl.,  C.   R.  &  N.   R'y  Oq, 

(Iowa) (»2y 

Knee  Injured  — Flying  ob- 

JECT. 
Ga.  R.  &  B.  Co.  V.  Nelms  (Ga.) 181 

Ladder — falling  from. 

Ga.  R.  &  B.  Co.  V.  Hicks  (Ga.) 199 

See  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees... 

21 5-24 X 
Toledo,   W.  &   W.   R'y   Co.   v.   Eddy 

(111.) 339 

Notes  of  Ind.  cases  relating  to  defec- 
tive appliances 450-452 

Meador  v.   L.   S.   &   M.    S.   R'y   Co. 
(Ind.) 550 
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Ladder  on  Car -~  falling 

From  or  Injured  By. 

Rich.  &  D.  R.  Co.  v.  Davis  (Ga.) ....   109 
Atlanta,  etc.,  Air  Line  R'y  Co.  v.  Tan- 
ner (Ga.)   Ill 

Bolton  V.  Ga.  Pac.  R'y  Co.  (Ga.) 198 

bee  notes  of  Georgia  cases  arising  out 
of  injuries  to  railroad  employees. . . 

315-241 
Brakemen  injured ;  notes  of  111.  cases.. 

342-343 

Penn.  Co.  v.  McCormack  (Ind.) 509 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

La  Grippe — sick  employee 

Exposed. 

Kerr  v.  Keokuk  Waterworks  Co. 
(Iowa) 592 

Lamplighter  Injured.— 

Ladder  Breaking. 

Meador  ▼.  L.  S.  &  M.  S.  R'y  Co. 
(Ind.) 550 

Laundry    Machine  —  in- 

JURED  By. 

Hoyle  V.  Excelsior  Steam  Laundry  Co. 
(Ga.) 5i 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

Leg  Injured  — Barrel. 

Hazlehurst  v.  Brunswick  Lumber  Co. 
(Ga.) 35 

L  eg  I  nj  u  r ed — collision. 

Fitzpatrick  y.  New  Albany  &  Salem  R. 

Co.   (Ind.)    546 

Frandsen  v.  C,  R.  I.  &   P.   R'y   Co. 

(Iowa) 639 

Leg  Injured — derailment. 

Ga.  Pac.  R'y  Co.  v.  Dooley  (Ga.) no 

Cent.  R.  Co.  v.  Mitchell  (Ga.) 128 

Moss  V.  Johnson  ( 111.) 407 

Meloy  V.  C.  &  N.  W.  R'y  Co.  (Iowa)  . .  646 

Leg  Injured  — Elevator. 

Block  V.  Swift  &  Co.  (111.) 290 

Leg  Injured  — Falling  from 

Bridge. 
Gassaway  v.  Ga.  So.  R.  Co.  (Ga.) ....   195 


Leg    Injured  —  falling 

Through  Bridge. 

Smith  V.  Humeston  &  S.  R.  Co. 
(Iowa) 641 

Leg   Injured— Falling   Ob- 

JECT. 

Libby  v.  Scherman  ( 111.) 325 

De  Pauw  Co.  v.  Stubblefield  (Ind.). . .  460 
Humpton    v.     Unterkircher    &     Sons 

(Iowa) 595 

Deppe    V.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 63-2 

Leg  Injured— Iron  rail. 

Johnson  v.  Western  &  Atl.  R.  Co. 
(Ga.) 187 

Leg  injured— Run  over. 

East  Tenn.,  Va.  &  Ga.  R'y  (>>.  ▼.  Sad- 

deth  (Ga.)    84 

Augusta  &  S.  R.  Co.  v.  Dorsey  (Ga.)  . .  137 
Wolfe  V.  East  Tenn.,  Va.  &  Ga.  R'y 

Co.  (Ga.)    1 73 

Cent.  R.  &  B.  Co.  v.  Kenney  (Ga.) ....    175 

Kenney  v.  Cent.  R.  (Ga.) 175 

Cent.  R.  V.  Coggin  (Ga.) 204 

Col.,  C.  &  Ind.  Cent.  R'y  Co.  v.  Troesch 

(111.) 35* 

Penn.  Co.  v.  Sears  (Ind.) 488 

Brown  v.  Ohio  &  Miss.  R'y  Co.  (Ind.).  510 
Pringle   V.    C,    R.    I.   &    P.    R'y   Co. 

(Iowa) 627 

Leg  Injured  — Train. 

Atlanta,  etc..  Air  Line  R'y  Co.  v.  Tan- 
ner (Ga.)   Ill 

North  Chicago  Rolling  Mill  Co.  v. 
Johnson  (111.)    270 

Licensee  Assaulted. 

Fluker  ▼.  Ga.  R.  &  B.  Co.  (Ga.) 213 

Lineman  Injured. 

Augusta  R'y  Co.  v.  Andrews  (Ga.)...   201 

Loading  and  Unloading 
Cars. 

Johnson  v.  Western  &  Atl.  R.  Co. 
(Ga.) 187 

North  (Chicago  Rolling  Mill  Co.  v. 
Johnson   (111.)    270 

111.  Steel  Co.  V.  Schsrmanowski  (111.) . .    322 

Notes  of  111.  cases  relating  to  inju- 
ries to  employees 328-335 
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Loading  and  Unloading 

Cars  -^  continued. 

Injuries  to  railroad  employees;  notes 
of  111.  cases .' 389-393 

111.  Cent  R.  Co.  ▼.  Cox  (111.) 407 

Ind.  cases  relating  to  injuries  while 
loading  and  unloading  cars,  etc . .  466-467 

Wabash,  St  L.  &  P.  R'y  Co.  v.  Locke 
(Ind.) 550 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   55^-564 

Donaldson  v.  Miss.  &  Mo.  R.  Co. 
(Iowa) 609 

Deppe  V.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 632 

Smith  ▼.  Burl.,  C.  R.  &  N.  R.  Co. 
(Iowa) 644 

Luce  V.  C,  St  P.,  M.  &  O.  R'y  Co. 
(Iowa) .' 645 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Loading  and  Unloading 
Vessels. 

Cheeney  v.  Ocean  S.  S.  Co.  (Ga.) 69 

Ocean  S.  S.  Co.  v.  Cheeney  (Ga.) 71 

Burns  v.  Ocean  S.  S.  Co.  (Ga.) 70 

Rankin   v.   Merchants   &   M.   Transp. 

Co.  (Ga.)    75 

Ocean  S.  S.  Co.  y.  Matthews  (Ga.) . .  79 

Brown  y.  Smith  &  Kelly  (Ga.) 8b 

Accidents    to    employees    on    yessels; 

notes  of  111.  cases 327 

L  OCkJ  aw  —  Machinery. 

Augusta  Factory  y.  Barnes  (Ga.) 45 

Locomotive— See  Engine. 

Locomotive    Bnglneers 

—  See  Engineer. 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers 647-648 

Locomotive   Firemen  — 

See  Fireman. 

Locomotive    Wheel  — 

Struck  By. 

Potter  y.  C,  R.  I.  &  P.  R.  Co.  (Iowa).  643 
Vol.  XIV  — 45 


Low  Bridge— See  also  Bridge. 

B.  &  O.  &  C  R.  Co.  y.  Rowan  (Ind.)..  488 
Louis..  N.  A.  &  C.  R'y  Co.  y.  Wright 

(Ind.) 488 

'  Penn  Co.  y.  Sears  (Ind.) 488 

Lumber  — Fall  Of. 

Hazlehurst  y.  Brunswick  Lumber  Co. 
(Ga.) 35 

Lumber  Pile— struck  by. 

Baldwin  y.  St.  L.,  K.  &  N.  W.  R'y 
Co.   (Iowa)    628 

Lye  —  Injured  By. 

Neff  &  Co.  y.  Broom  ((}a.) 55 

Machinery— Breaking  Of. 

Blink  y.  Hubinger  (Iowa) 594 

Machinery  — Caught  By. 

Pittsburgh  Coal  &  Coke  Co.  y.  Peter- 
son (Ind.)    467 

Machinery  — Falling  On. 

Harris  y.  Shebek  (111.) 319 

Machinery  — Injured  By. 

Pierce  y.  Atlanta  Cotton  Mills  (Ga.)..  19 

Nelling  v.  Industrial  Mfg.  Co.  (Ga.)  . .  36 
Dartmouth    Spinning    Co.   y.    Achord 

(Ga.) 38 

Bibb  Mfg.  Co.  y.  Taylor  (Ga.) 39 

Wynne  y.  Conklin  (Ga.) 39 

Augusta  Factory  y.  Davis  (Ga.) 42 

Dayis  ^r.  Augusta  Factory  (Ga.) 42 

Augusta  Factory  y.  Barnes  (Ga.) 45 

May  &  Co.  v.  Smith  (Ga.) 47 

Colley  y.  Gate  City  Coffin  Co.  (Ga.) . .  48 
Stubbs    y.    Atlanta    Cotton-Seed    Oil 

Mills  (Ga.)    48 

Fulton  Bag  &  Cotton  Mills  v.  Wilson 

(Ga.) 50 

Waycross  Lumber  Co.  v.  Guy  (Ga.)..  51 
Hoyle  y.  Excelsior  Steam  Laundry  Co. 

(Ga.) 52 

Smith  y.  Sibley  Mfg.  Co.  (Ga.) 52 

McGoyern     v.     Columbus     Mfg.     Co. 

(Ga.) 53 

Notes  of  Georgia  cases  arising  out  of 

injuries  to  railroad  employees.  .215-241 

Richardson  v.  Cooper  (111.) 281 

McCormick  Harvesting  Machine  Co.  y. 

Burandt  (111.)    282 

Monmouth  Mining  &  Mfg.  Co.  y.  Erl- 

ing  (111.)    284 
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Machinery -- Injured  By  — 

continued. 

Willard  v.  Swanson  (111.) 286 

Weber  Wagon  Co.  v.  Kchl  (111.) 286 

Hinckley  v.  Horazdowsky  (111.) 312 

Chicago  Anderson   Pressed   Brick  Co. 

V.  Reinneiger  (111.) 3^7 

Herdman-Harrison     Milling     Co.     v. 

Spehr  (111.)    318 

Notes  of  111.  cases  relating  to  ma- 
chinery accidents  to  minor  em- 
ployees   321-322 

Notes  of  111.  cases  relating  to  injuries 

to  employees   32&-335 

Ind.  Car  Co.  v.  Parker  (Ind.) 422 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 
Notes   of   Ind.   cases  relating  to   ma- 
chinery accidents   443-447 

Louis.  &  N.  R.  Co.  V.  Orr  (Ind.) 484 

Sprague  v.  S.  &  J.  C.  Atlee  (Iowa) . . .   568 
Newbury  v.  Getchel  &  Martin  Lumber 

&  Mfg.  Co.  (Iowa) 568 

Neimeyer  v.   Weyerhaueser  &   Denk- 

man  (Iowa)   569 

Machinery   accidents;    notes   of   Iowa 

cases 590-592 

Reynolds  v.  Hindman  (Iowa) 590 

Messenger  v.  Pate  (Iowa) 591 

Theleman  v.  Moeller  (Iowa) 591 

Young   V.   Burlington    Wire    Mattress 

Co.  (Iowa)  591 

Stoutenburg  v.  Dow  &  Co.  (Iowa) ....   591 
Gorman    v.    Des    Moines    Brick    Co. 

( Iowa) 592 

Nelson  v.  C,  M.  &  St.  P.  R.  Co. 
(Iowa) 641 

Machinery  — Killed  By. 

Notes  of  111.  cases  relating  to  injuries 

to  employees   328-335 

Hirschl  v.  Case  Threshing  Co.  (Iowa).  588 
Beck  V.  Ferminich  Mfg.  Cx>.  (Iowa) . .  591 

Machine  Shop — injured  in. 

Potter  V.  C,  R.  I.  &  P.  R.  Co. 
(Iowa) 643 

Masonry  Work— fall  of. 

Keith  V.  Walker  Iron  &  Coal  Co. 
(Ga.)   38 


I ne  — Accidents  in  Mines  and 
Shafts  Caused  by  Collision  of 
Cars,  Explosion,  Falling  Ob- 
jects, Fall  of  Roof,  Fire,  Etc 
See  Miners  Injured  and  Killed. 


Miners  Injured— collision 

of  Cars,  Defective  Cars,  Ex- 
plosion, Hoisting  Cages,  Fall 
of  Roof,  Etc. 

Harvey  v.  Alturas  Cjold  Mining  Co. 
(Idaho) 242 

Snyder  v.  Viola  Mining  &  Smelting 
Co.  (Idaho)   243 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 30S-31Z 

Notes  of  111.  cases  relating  to  injuries 
to  employees   328-335 

Brazil  Block  Coal  Co.  ▼.  Hoodlet 
(Ind.) 474 

Rush  V.  Coal  Bluff  Mining  Co.  (Ind.).  476 

Notes  of  Ind.  cases  relating  to  acci- 
dents in  coal  mines 479-480 

Brazil  Block  Coal  Co.  ▼.  Young  (Ind.).  481 

Brazil  Block  Coal  Co.  v.  Ga£Fney 
(Ind.) 482 

Kan.  &  Tex.  Coal  Co.  v.  Reed  (Ind. 
Terr.) 567 

Couch  V.  Watson  Coal  Co.  (Iowa) 580 

Accidents  in  coal  mines;  notes  of 
Iowa  cases 587-588 

Miners  Killed. 

Catlett  ▼.  Young  (111.) 307 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-311 

Quincy  Coal  Co.  v.  Hood  (111.) 311 

Brazil    Block    Coal    Co.    v.    Hoodlet 

(Ind.) 474 

Brazil   &   Chicago   Coal    Co.    v.    Cain 

(Ind.)   480 

Accidents  in  coal  mines;  notes  of 
Iowa  cases 587-588 

Minor    Employees  — 

Various  Causes  of  Injury. 

Atlanta  Cx)tton  Factory  Co,  v.  Speer 

(Ga.) 22 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39 

Wynne  v.  Conklin  (Ga.) ,      39 

Augusta  Factory  v.  Davis  (Ga.) 42 

Davis  V.  Augusta  Factory  (Ga.) 42 

Aug^usta  Factory  v.  Barnes  (Ga.) 45 

May  &  Co.  v.  Smith  (Ga.) 47 

Ellington  v.  Beaver  Dam  Lumber  Co. 

(Ga.) 56 

Wolfe  V.  East  Tenn.,  Va.  &  Ga.   R'y 

Co.  (Ga.)   173 

Hunnicutt  v.  Ga.  Pac.  R'y  Co.  (Ga.) . .    173 
Woodruff  V.  Ala.  Gt.  So.  R.  Co.  (Ga.).   174 

Central  R.  v.  Coggin  (Ga.) 204 

See  notes  of  Georgia  cases  arising  out 

of  injuries  to  railroad  employees... 

215-241 
Hinckley  v.  Horazdowsky  (111.) 31a 
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Minor    Employees  — 

Various   Causes  of    Injury  — 

continued, 

Chicago  Anderson  Pressed  Brick  Co. 
V.  Reinneiger  (111.) 317 

Herdman-Harrison  Milling  Co.  v. 
Spehr  (111.)    318 

Harris  v.  Shebek  (111.) 319 

Notes  of  111.  cases  relating  to  ma- 
chinery accidents  to  minor  em- 
ployees   321-333 

Notes  of  111.  cases  relating  to  injuries 
to  employees   328-335 

Atlas  Engine  Works  v.  Randall  (Ind.).  438 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

New  Albany  Forge  &  Rolling  Mill  v. 
Cooper  (Ind.)    456 

Brazil  Block  Coal  Co.  v.  Gaffney 
(Ind.) 483 

Brazil  Block  Coal  Co.  v.  Young  (Ind.).  481 

Pitts.,  Cin.  &  St.  L.  R'y  Co.  v.  Adams 
(Ind.) 523 

Minor  employees  injured  in  service 
of  railroad  companies;  notes  of 
Ind.  cases S40-543 

Sprague  v.  S.  &  J.  C.  Atlee  (Iowa) . . .  568 

Newbury  v.  Getchel  &  Martin  Lumber 
&  Mfg.  Co.  (Iowa) 568 

Neimeyer  v.  Weyerhaueser  &  Denk- 
man  (Iowa)   569 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 


Employees 


Minor 
Killed. 

Ellison  V.  Ga.  R.  Co.  (Ga.) 167 

fast    Tenn.,    Va.    &    Ga.    R.    Co.    v. 

Maloy  (Ga.)    171 

Central  R.  v.  Harrison  (Ga.) 173 

Shields  v.  Yonge  (G&.) 174 

Quincy  Coal  Co.  v.  Hood  (111.) 311 

Brazil   &   Chicago    Coal   Co.   v.    Cain 

(Ind.) 480 

Minor   employees   injured    in    service 
of    railroad    companies;    notes    of 

Ind.   cases    540-543 

Hopkinson  v.  Knapp  &  Spaulding  Co. 

( Iowa) 568 

Keatley  v.  111.  Cent.  R.  Co.  (Iowa) . . .  643 
Wheelan  v.  C,  M.  &  St.  P.  R'y  Co. 

( Iowa) '. 656 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Missile  —Killed  By. 

Bogard  ▼.  Louis.,  E.  &  St.  L.  R.  Co. 
(Ind.) 513 


Moiten  Iron  —  explosion. 

Orinkout  v.  Eagle  Machine  Works 
(Ind.)   455 

IMoving  Iron  Safe— killed 

While. 

Daly  V.  Stoddard  (Ga.) 76 

Moving  Machine  — Killed 

While. 

Hirschl  v.  Case  Threshing  Co.  (Iowa).  588 

Natural  Gas  —  explosion. 

Alexandria  Mining,  etc.,  Co.  v.  Irish 
(Ind.) 456 

NeCiC   Injured— Iron  Bolt. 

Houser  v.  C,  R.  I.  &  P.  R.  Co. 
(Iowa) 640 

Noxious     Gas  —  see   also 
Poisonous  Matter. 

Citizens'  Gas  Light,  etc.,  Co.  ▼. 
O'Brien  (111.)    289 

Object    Near    Tracic  — 

Struck  By. 

Wolfe  v.  East  Tenn.,  Va.  &  Ga.  R'y 
Co.  (Ga.)   173 

See  notes  of  (Georgia  cases  arising  out 
of  injuries  to  railroad  employees..^ 

215-241 

North  Chic.  Rolling  Mill  Co.  v.  Mor- 
rissey  (111.)    272 

Brakemen  injured ;  notes  of  111.  cases.. 

342-343 

Penn.  Co.  v.  McCormack  (Ind.) 509 

Notes  of  Ind.  cases  relating  to  injuries 
sustained  by  railroad  employees..552-564 

Hunt  V.  Chicago  &  N.  W.  R'y  Co. 
(Iowa) 605 

Greenleaf  v.  Dubuque  &  S.  C.  R.  Co. 
(Iowa)   607 

Gould  V.  C,  B.  &  Q.  R'y  Co.  (Iowa) . .   648 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Obstruction — on  coal  car. 

Simmons  v.  East  Tenn.,  Va.  &  Ga.  R'y 
C::o.  (Ga.)   83 

Obstruction  —  On  freight 

Car. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Sud- 
deth  (Ga.)    84 
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Obstruction  — on  platform. 

Brown  v.  Ohio  &  Miss.  R'y  Co.  (Ind.).  S^o 

Obstruction— On  track. 

Lee  V.  Cent.  R.  &  B.  Co.  (Ga.) 86 

Cent  R.  R.  v.  De  Bray  (Ga.) 96 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Rey- 
nolds (Ga.)    109 

Cent  R.  Co.  v.  Mitchell  (Ga.) no 

Sundy  v.  Savannah  St.  R.  (Ga.) 211 

Drake  v.  Union  Pac.  R'y  Co.  (Idaho).  344 

Oil  —  Burned  By. 

Pullman    Palace    Car    Co.    v.    Laack 
(111.) ^91 


Oil  TaniC  — Fire. 

Jackson  v.  Standard  Oil  Co.  (Ga.) 


53 


Opening  on  Tracic— train 

Running  Into. 

Chic.  &  N.  W.  R.  Co.  v.  Swett  (111.) . .  358 

Overhead    Bridge  -  see 

also  Bridge. 

B.  &  O.  &  C.  R.  Co.  V.  Rowan  (Ind.)  . .  488 
Louis.,  N.  A.  &  C.  R'y  Co.  ▼.  Wright 

(Ind.) 488 

Penn.  Co.  v.  Sears  (Ind.) 480 

Donald  v.  C,  B.  &  Q.  R.  Co.  (Iowa)  . .  626 

Paralysis — striking  against 

Bridge. 

Louis.,  N.  A.  &  C.  R'y  Co.  v.  Wright 
(Ind.) 


Peculiar  Accident. 

Wabash,  St  L.  &  P.  R'y  Co.  v.  Locke 
(Ind.)  SSo 

Personal    Injuries. 

[Wherever  the  personal  injury  is 
stated  in  the  cases  reported  in 
this  volume,  the  same  is  shown 
under  its  specific  heading,  such 
as  Arm,  Hand,  Head,  Foot,  Leg, 
Etc.] 

Planing    Machine  —  in. 

JURED  By. 

May  &  Co.  v.  Smith  (Ga.) 47 

Hinckley  v.  Horazdowsky  (lU.) 3^2 

Notes  of  Ind.  cases  relating  to   ma- 
chinery accidents  443-447 

Plate  Glass  — Struck  By. 

Myers  v.  De  Pauw  Co.  (Ind.) 460 


488 


Passenger  Injured  — de- 
fective Appliance. 

Cent.  R.  V.  Freeman  (Ga.) ai4 

Passing  Over  Car. 

East  Tenn..  Va.  &  Ga.  R'y  Co.  v.  Sud- 
deth  (Ga.)    ^4 

Passing    Train  —  coal 

Thrown  From. 

Chicago  &  N.  W.  R.  Co.  v.  Moranda 
(III.) 362 

Passing    Train  —  object 

Falling  From. 

Fracer  v.  Charleston  &  Sav.  R'y  (Ga.).  214 


Platform — obstruction  on. 

Brown  v.  Ohio  &  Miss.  R'y  Co.  (Ind.).  510 

Platform  Stairs— fall  of. 

Stroble  v.   C.   M.  &*  St.   P.   R'y  Co. 
(Iowa) 645 

Poisonous  Matter. 

Jackson  v.  Standard  Oil  Co.  (Ga.) . . .     53 

NeflF  &  Co.  V.  Broom  (Ga.) 55 

Citizens'     Gas     Light,     etc.,     Co.     v. 
O'Brien  (lU.)    2Z9 

Post  Near  Tracic. 

Sundy  v.  Savannah  St.  R.  (Ga.) 211 

Projecting    Object  — 

Struck  By. 

Central  R.  v.  Harrison  (Ga.) i73 

111.  Cent.  R.  Co.  v.  Welch  (lU.) 356 

Notes  of   Ind.  cases   relating  to   ma- 
chinery accidents   443-447 

Fenn.  Co.  v.  McCormack  (Ind.) 509 

Pitts.,  Cin.  &  St.  L.  R'y  Co.  v.  Adams 
(Ind.) 523 

Pushing  Cars. 

Chicago  &  A.  R.  Co.  v.  May  (III.) 387 

Pushing  Wheel. 

Potter  V.  C,  R.  I.  &  P.  R.  Co.  (Iowa).  643 
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Quarry— Injured  In. 

Sack  V.  Dolese  (111.) 272  .  x^  ^  ..  ^ 

Reed  v.  Browning  (Ind.) !.'!."  4L    ^^^^  «  Co.  v.  Broom  (Ga.) 55 


Reservoir  — Falling  Into. 


Wilson  V.  Dunreath  Red-Stone  Quarry 
Co,   (Iowa) 


Railroad 

Bridge. 


S72 

Bridge  -  see 


Raiiroad      Companies. 

[Actions  against  railroad  com- 
panies are  sufficiently  indicated 
under  the  various  subdivisions 
of  employments,  such  as  Brake- 
man,  Conductor,  Engineer, 
Fireman,  Etc.] 

Railroad  Employees. 

[See  the  various  heads  in  this 
Table  for  branch  of  employment, 
such  as  Brakeman,  Car  Re- 
pairer, Conductor,  Engineer, 
Fireman,  Section  Hand,  Track 
Laborer,  Etc.] 

Railroad  Shop— injured  in. 

Ga.  R.  &  B.  Co.  V.  Hicks  (Ga.) 199 

Railroad  Wreck. 

Central  R.  Co.  v.  Mitchell  (Ga.)....     128 
Central  R.  &  B.  Co.  v.  Kent  (Ga.) ....  154, 

Drake  v.  Union  Pac.  R'y  Co.  (Idaho)!  244 
Chic.  &  N.  Wr.  R.  Co.  V.  Swett  (111.) . .  358 


Revolving  Crank  -  struck 

By. 

Nelson   v.   C,   M.   &   St   P.    R.   Co. 
(Iowa) 5^, 

Revolving      Wheels- 

Struck  By. 

Bibb  Mfg.  Co.  V.  Taylor  (Ga.) 39 

Ribs   Injured -Machinery. 

Colley  V.  Gate  aty  Coffin  Co.  (Ga.) . .     48 

Rip  Saw  —  Injured  By. 

Newbury  v.  (ktchel  &  Martin  Lumber 
&  Mfg.  Co.  (Iowa) 568 


Roof  of  Mine—  Fall  of. 

Quincy  Coal  Co.  v.  Hood  (111.) 3x1 

Motes  of  Ind.  cases  relating  to  acci- 

dents  in  coal  mines 479-480 

Brazil         Chicago    Coal   Co.   v.    Cain 


(Ind.) 


480 


Railroad  Yard— injured  in. 

Notes  of  Georgia  cases  arising  out  of 
injuries  to  railroad  employees.  .215-241 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Receiver — action  against. 

Henderson  v.  Walker  (Ga.) 208 

Youngblood  v.  Comer  (Ga.) 209 

Patterson  v.  Cent.  R.  &  B.  Co.  (Ga.) . .'  209 

Henderson  v.  Walker  (Ga.) 209 

Thurman  ▼.  Cherokee  R.  Co.  (Ga.) . .  209 

Brown  ▼.  C:omer  (Ga.) 209 

Robinson  v.  Huidekoper  (Ga.) 210 

Spencer  v.  Brooks  (Ga.) aio 

Sloan  V.  Cent,  Iowa  R'y  Co.  (Iowa) . .  646 

Repairing  Car  —  see  car 

Repairer. 


Brazil  Block  Coal  Co.  v.  Young  (Ind.)'.  481 
Accidents  in  coal  mines ;  notes  of  Iowa 
""^^ 587-588 

Roof  of  Tank  —  fall  of. 

Consol.    Ice    Machine    Co.    v.    Keifer 


(111.) 


326 


Rope  Breaking  _  injured 

By.  . 

Reid  V.  Cent.  R.  &  B.  Co.  (Ga.) 


200 


Rotten  Pole  — Fall  of. 

W.  U.  Tel.  Co.  V.  Jenkins  (Ga.) 38 

Roundhouse  Door— fall 

of. 

Malone  ▼.  Burl.,  C.  R.  &  N.  R.  Co. 
(Iowa) 5^ 


Runaway  —  trying  to  avoid. 

I  Moore  y.  Central  R.  R.  (Iowa) 657 


^    I 
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Run  Over  — Engine. 

Mo.  Furnace  Co.  v.  Abend  (111.) 250 

Chicago    &    £.    I.    R.    Co.    v.    Beatty 

(Ind.) 513 

Pringle    v.  .C,    R.    I.   &    P.    R'y    Co. 

(Iowa) 627 

Brown    v.    C,    R.    I.    &    P.    R'y    Co. 

(Iowa) 654,  655 

Bryant  v.   Burl.,  C.  R.  &  N.  R*y  Co. 

(Iowa) 65s 

Run  Over  — Freight  Car. 

Sack  V.  Dolese  (111.) 272 

Run  Over  — Hand  Car. 

Cent,  R.  &  B.  Co.  v.  Kenney  (Ga.) ...   175 

Kenney  v.  Cent.  R.  (Ga.) 175 

Clarke  v.  Penn.  Co.  (Ind.) 564 

Run  Over  — "  kicked  "  car. 

Tobey  v.  Burl.,  C.  &  N.  R'y  Co. 
( Iowa) ^2.y 

Run  Over  — Train. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Sud- 
deth  (Ga.)    84 

Atlanta,  etc..  Air  Line  R'y  Co.  v.  Tan- 
ner   (Ga.)     711 

Augusta  &  S.  R.  Co.  v.  Dorsey  (Ga.).  137 
East  Tenn.,  Va.  &  Ga.  R.  Co.  v.  Maloy 

(Ga.) 171 

Wolfe  V.  East  Tenn..  Va.  &  Ga.  R'y 

Co.  (Ga.)    173 

Ga.  R.  V.  Pittman  (Ga.) 188 

Cent.  R.  V.  Coggin  (Ga.) 204 

Notes  of  (Borgia  cases  arising  out  of 

injuries  to  railroad  employees.  .215-241 

111.  Cent.  R.  Co.  v.  Hammer  (111.) 248 

North    Chicago    Rolling    Mill    Co.    v. 

Johnson  (111.)    270 

111.  Cent.  R.  Co.  v.  Jewell  (111.) 339 

Brakemen  injured;  notes  of  111.  cases. 

342-343 
Coupling  and  uncoupling  cars;  notes 

of  111.  cases 348-3S0 

Col.,   Cliic.   &   Ind.   Cent.   R'y   Co.   v. 

Troesch  (111.)    35^ 

Railroad  employees  injured;  notes  of 

Illinois  cases..  ..365*  366,  368,  378-379, 

382-384,  389-393 
Ind.  &  St.  L.  R.  Co.  v.  Morgenstem 

(111.) 397 

Matchett  v.  Cin.,  Wabash  &  Mich.  R'y 

Co.   (Ind.)    S04 

Brown  v.  Ohio  &  Miss.  R'v  Co.  (Ind.).  510 
Pitts.,  Cin.  &  St.  L.  R'y  Co.  v.  Adams 

(Ind.) 523 

Stewart  v.  Penn.  Co.  (Ind.) 55x 


Run  Ove r  —train  —  continued, 

Greenleaf  v.  Dubuque  &  S.  C.  R.  Co. 
(Iowa) 607 

Greenleaf  v.  111.  Cent.  R.  Co.  (Iowa)  . .   608 

Donaldson  v.  Miss.  &  Mo.  R.  Co. 
(Iowa) 609 

Sloan  V.  Cent.  Iowa  R'y  Co.  (Iowa) . .   646 

Lowe  V.  C,  St  P.,  M.  &  O.  R'y  Co. 
( Iowa) 654 

Dowell  V.  Burl.,  C.  R.  &  N.  R'y  Co. 
(Iowa) 654 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661—680 

Run  Over  — Truck. 

Werk  V.  111.  Steel  Co.  (111.) 272 

Saw  Machine— Injured  By. 

Colley  V.  Gate  City  Coffin  Co.  (Ga.) , .      48 
Waycross  Lumber  Co.  v.  Guy  (Ga.)  . .      51 

Willard  v.  Swansen  (111.) ^86 

Ind.  Car  Co.  v.  Parker  (Ind.) 422 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443—447 

Sprague  v.  S.  &  J.  C.  Atlee  (Iowa)...  568 
Neimeyer  v.   Weyerhaueser   &   Denk- 

man    (Iowa)    569 

Machinery   accidents;   notes   of   Iowa 

cases 590—592 

Theleman  v.  Moeller  (Iowa) 591 

Young  V.  Burlington  Wire  Mattress 
Co.  (Iowa) 591 

Scaffolding  Accidents. 

Ga.  R.  V.  Ivey  (Ga.) 196 

Goldie  V.  Werner  (111.) 286 

Notes  of  111.  cases  relating  to  inju- 
ries to  employees 3^8-335 

Humpton    v.     Unterkircher    &     Sons 

(Iowa) 595 

Benn  ▼.  Null  (Iowa) 595 

Section  Boss  Injured. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  v.  Har- 

buck  (Ga.)  180 

Smith   V.    Wrightsville   &   T.    R.    Co. 

(Ga.)   i8i 

Cent.  R.  &  B.  Co.  v.  Kenney  (Ga.) 175 

Kenney  v.  Cent,  R.  (Ga.) 175 

Section    Hand  —  various 

Causes  of  Injury. 

See  notes  of  Georgia  cases  arising 
out  of  injuries  to  railroad  em- 
ployees   215-24X 

Injuries  to  railroad  employees;  notes 
of  111.  cases 389-393»  399-406 
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Section     Hand  —  various 

Causes  of  Injury  —  continued, 

Pitts.,  Cin.  &  St.  L.  R'y  Co.  v.  Adams 
(Ind.) 5^3 

Notes  of  Iiid.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Clarke  v.  Penn.  Co.  (Ind.) 564 

Shoner  v.  Penn.  Co.  (Ind.) 565 

Tobey  v.  Burl.,  C.  R.  &  N.  R'y  Co. 
(Iowa) 627 

Frandsen  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 639 

Haden  v.  Sioux  City  &  P.  R'y  Co. 
(Iowa) 643 

Smith  V.  Burl.,  C.  R.  &  N.  R.  Co. 
(Iowa) 644 

Notes  of  Iowa  cases  relating  to  in- 
juries to  railroad  employees.. .  .661-680 

Section  Hand  Killed. 

Wheelan  v.  C,  M.  &  St.  P.  R'y  Co. 
(Iowa) 656 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Set 'Screw  Cases. 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents  443-447 

Shaft  of  Machinery—  in- 

JURED  By. 

Dartmouth  Spinning  Co.  v.  Achord 
(Ga.) 38 

Notes  of  Ind.  cases  relating  to  ma- 
chinery accidents   443-447 

Beck  ▼.  Ferminich  Mfg.  Co.  (Iowa) . .   591 

Shaft  of  Mine  —  injured  m. 

Catlett  ▼.  Young   (111.) 307 

Notes  of  111.  cases  relating  to  acci- 
dents in  coal  mines 308-311 

Accidents  in  coal  mines;  notes  of 
Iowa  cases 587-588 

Shot  by  Employee. 

Golden  v.  Newbrand  ( Iowa) 602 

Shoulder  Injured— pipe. 

East  St.  Louis  Packing  &  Provision 
Co.  V.  Hightower  (111.) a45 

Shoveler  Injured. 

Mobile   &   Ohio   R.    Co.   ▼.    (Godfrey 

(111.) 394 

Mobile    &    Ohio    R.    Co.    ▼.    Massey 

(111.) 394 


SiCiC  Employee— Exposure. 

Kerr     v.     Keokuk     Waterworks     Co. 
(Iowa) 59a 

Side  of  Car — injured  on. 

Wolfe  V.  East  Tenn.,  Va.  &  Ga.  R'y 
Co.  (Ga.)   173 

SICUll  Fractured— Bridge. 

Penn.  Co.  v.  Sears  (Ind.) 488 

Louis.,  N.  A.  &  C.  R'y  Co.  v.  Wright 
(Ind.) 488 

Slaves  —  Injured  or  Killed  in 
Various  Employments. 

Scudder  v.  Woodbridge  (Ga.) 118 

(jorman  v.  Campbell  (Ga.) 118 

Lewis  V.  McAfee  (Ga.) 118 

Slippery  Floor -- factory. 

Weber  Wagon  Co.  v.  Kehl  (lU.) 286 

Smoice  Stack  — Fall  of. 

Blink  V.  Hubinger  (Iowa) 594 

Snowbanic  —  running  into. 

Dowell  V.  Burl.,  C.  R.  &  N.  R'y  Qo, 
(Iowa) 654 

Brown  v.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 6S4,  655 

Bryant  v.  Burl.,  C.  R.  &  N.  R.  Co. 
(Iowa) 65s 

Snow  and  Ice— on  track. 

Drake  v.  Union  Pac.  R'y  Co.  (Idaho).  244 

Soap    Factory  —  falling 

Into  Reservoir. 

Neff  &  Co.  V.  Broom  (Ga.) 55 

Stairs  Giving  Way. 

Stroble  v.  C,  M.  &  St  P.  R'y  Co. 
(Iowa) 645 

Standing  Near  Track  — 

Struck  by  Flying  Object. 

Frazer  v.  Charleston  &  Say.  R*y  (Ga.).  314 

Stationary    Car  —  train 

Colliding  With. 

East   Tenn.,   Va.   ft   Ga.    R'y   Co.   ▼. 

Kane  (Ga.)    x  56 

Western  ft  Atl.  R.  C^.  ▼.  Bussey  (Ga.).  157 
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Stationary    Car  —  train 

Colliding  With  —  continued. 

North    Chicago    Rolling   Mill    Co.   ▼. 

Johnson  (111.)   270 

Pitts.,  Ft.  W.  &  C.  R'y  Co.  ▼.  Ruby 

(Ind.) 503 

Louis.,  Evans.  &  St.  L.  Con.  R'y  Co. 

Y.  Banning  (Ind.) 5x6 

Ind.  cases  relating  to  injuries  to  car 

repairers 5x6-517 

Stationary  Knglne  --  see 

also  Engine;  Explosion. 

East  St  Louis  iPacking  &  P.  Co.  ▼. 

Hightower  (111.)   245 

Calumet  Iron  &  Steel  Co.  v.  Martin 

(111.) ^258 

Lumley  v.  Caswell  (Iowa) 577 

Station  —  Obstruction  at. 

Brown  v.  Ohio  &  Miss.  R'y  Co.  (Ind.).  510 

Steam  Engine— explosion. 

Lumley  v.  Caswell  (Iowa) 577 

Steamship  Company— 

Action  Against. 

Cheeney  v.  Ocean  S.  S.  Co.  ( Ga.) ....  *  69 

Ocean  S.  S.  Co.  v.  Cheeney  (Ga.) ....  71 

Burns  v.  Ocean  S.  S.  0>.  (Ga.) 70 

Rankin     y.     Merchants     &     Miners' 

Transp.  Co.  (Ga.) 75 

Ocean  S.  S.  Co.  v.  Matthews  (Ga.) ...  79 

Steam  Tanic  —  explosion. 

Allerton  Packing  Co.  v.  Egan  (111.) . . .  249 

Stevedore  Injured. 

Cheeney  v.  Ocean  S.  S.  Co.  (Ga.) ....  69 

Ocean  S.  S.  Co.  v.  (Theeney  (Ga.) ....  71 

Burns  v.  Ocean  S.  S.  Co.  (Ga.) 70 

Rankin     v.     Merchants     &     Miners' 

Transp.  Co.  (Ga.) 75 

Stone  —  Injured  By. 

Matson  ▼.  C,  R.  I.  &  P.  R'y  Co. 
(Iowa) 645 

Stone  Quarry  — Injured  in. 

Salem-Bedford  Stone  Qo.  v.  Hobbs 
(Ind.) 461 

Reed  v.  Browning  (Ind.) 4^4 

Ind.  cases  relating  to  injuries  from 
falling  objects 465-4^7 

Wilson  V.  Dunreath  Red-Stone  Quarry 
Co.  ( Iowa)    572 


Stone  Slab  — Fall  Of. 

Reed  v.  Browning  (Ind.) 464 

Stove  Failing  in  Car. 

AtlanU,  etc..  Air  Line  R'y  Co.  v.  Ray 
(Ga.) 166 

Street  Car— injured  on. 

Sundy  v.  Savannah  St.  R.  (Ga.) 211 

Stringing  Wires. 

Augusta  R'y  Co.  v.  Andrews  (Ga.)  . . .  20X 

Sudden  Start  of  Engine 
or  Train. 

Ellington  v.  Beaver  Dam  Lumber  Co. 

(Ga.) s6 

Richmond    &    D.    R.    Co.    v.    Worlcy 

(Ga.) 105 

Central  R.  &  B.  Co,  v.  Sears  (Ga.).. .  11^ 
Sears  v.  Ontral  R.  &  B.  Co.  (Ga.). . .   11* 

Central  R.  v.  Coggin  (Ga.) 204 

Col.,   Chic.  &   Ind.   Cent.   R'y  Co.   v. 

Troesch  (111.)    35a 

Spencer    v.    Ohio    &    Miss.    R'y    Co. 

(Ind.) 51J 

L.    S.    &    M.    S.    R'y    Co.   v.    Stupak 

(Ind.) S43 

Suffocation  —  gas. 

Jackson  v.  Standard  Oil  Co.  (Ga.) 53 

Citizens'  Gas  Light,  etc.,  O.  ▼. 
O'Brien  (111.)    289 

Switch  Engine— Collision. 

Penn.  0>.  v.  McCormack  (Ind.) 509 

Evans.  &.  T.  H.  R.  Co.  v.  Krapf  (Ind.).  518 
Ind.,    B.  &  W.  R'y  Co.  v.    Bamhart 
(Ind.) 566 

Switch    Engine  —  Falling 

From. 

Missouri  Furnace  Co,  ▼.  Abend  (IlL)..  2^0^ 

Switchman  Injured. 

See  notes  of '  (jeorgia  cases  arising 
out  of  injuries  to  railroad  em- 
ployees   215-24X 

North  Chic.  Rolling  Mill  Co.  v.  Mor- 
rissey  (111.)    27a 

Stafford  v.  C.  B.  &  Q.  R.  Co.  (111.) . .   280 

Coupling  and  uncoupling  cars;  notes 
of  111.  cases 348-350 

Notes  of  111.  cases  relating  to  injuries 
to  railroad  employees . .  389-393,  399-406 
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Switchman     Injured  — 

continued. 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   55^-5^4 

Notes  of  Iowa  cases  relating  to  in- 
juries to  railroad  employees 661-^80 

Tank  — Fall  Of. 

Consol.  Ice  Machine  Co.  v.  Keifer 
(111.) 326 

Teamster  Killed— falling 

Object. 

Bogard  v.  Louis.,  E.  &  St  L.  R.  Co. 
(Ind.) 513 

Telegraph  Pole— fall of. 

W.  U.  Tel.  Co.  V.  Jenkins  (Ga.) 38 

Tetanus  —  machinery. 

Augusta  Factory  v.  Barnes  (Ga.) ....     45 

Third  Person  Injured  — 

Tort  of  Servant. 

Daegling  y.  Gilmore  (111.) 414 

Liability  of  master  for  negligent  act  of 
servant  resulting  in  injury  to  third 

persons;  notes  of  111.  cases 420-421 

Ind.  cases  on  liability  of  master  for 
tort  of  servant  resulting  in  injury  to 
third  persons 482-483 

Threshing    Machine  — 

Injured  By. 

Reynolds  v.  Hindman  (Iowa) 590 

Messenger  v.  Pate  (Iowa) 591 

Machinery  accidents;  notes  of  Iowa 
cases 590-592 

Timber  — Fall  Of. 

McDonald  v.  Eagle  &  Phenix  Mfg.  Co. 
(Ga.) 12 

Top  of  Car  —  Contact  With 
Bridge. 

B.  &  O.  ft  C.  R.  Co.  V.  Rowan  (Ind.).  488 
Wells  V.   Burl.,   C.   R.  ft  N.   R.   Co. 
(Iowa) 626 


Top    of    Car  — Falling    or 
Thrown  From. 

White  V.  Kennon  &  (^.  (Ga.) 21 

Ellison  V.  Ga.  R.  Co.  (Ga.) 167 

Penn.  Co.  v.  Sears  (Ind.) 488 

Greenleaf  v.  Dubuque  ft  S.  C.  R.  Co. 

(Iowa) 607 

Donald  v.  C,  B.  ft  Q.  R.  Co.  (Iowa)..  626 

Top  of  Car  — Injured  On. 

Cook  V.  Western  &  Atl.  R.  R.  (Ga.)  . .     89 

See  notes  of  Oorgia  cases  arising 
out  of  injuries  to  railroad  em- 
ployees   215-241 

Brakemen  injured ;  a  ^tes  of  111.  cases. 

342—343 

Louis.,  N.  a.  ft  C.  R'y  Co.  v.  Wright 
(Ind.) 488 

Tracic — injured  on. 

East  Tenn.,  Va.  ft  Ga.  R'y  Co.  v.  Rey- 
nolds (Ga.)    X09 

Johnson    v.    Western   ft   Atl.    R.    Co. 

(Ga.) 187 

(5a.  R.  V.  Pittman  (Ga.) 188 

Cent.  R.  V.  Henderson  (Ga.) 207 

111.  Cent.  R.  Co.  v.  Hammer  (111.) ....  248 

Werk  V.  111.  Steel  Co.  (111.) 27^ 

Injuries   to   railroad   employees;   note 

of  III.  cases 389-393 

Brown  v.  Ohio  &  Miss.  R*y  Co.  (Ind.).  510 

Shoner  v.  Penn.  Co.  (Ind.) 565 

Pyne  v.  C,  B.  ft  Q.  R.  Co.  (Iowa) ....  641 
Haden  v.   Sioux   City  &   P.   R'y   O). 

(Iowa) 642 

Moore  v.  Cent.  R.  R.  (Iowa) 657 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Tracic  —  killed  on. 

East   Tenn.,   Va.    &   Ga.    R'y    Co.   ▼. 

Harbuck  (Ga.)    180 

Cent.  R.  Co.  v.  Hubbard  (Ga.) 186 

Stewart  v.  Penn.  Co.  (Ind.) 551 

Wheelan  v.  C,  M.  &  St.  P.  R'y  Co. 

(Iowa) 656 

Tracic  —  obstruction  On. 

Lee  V.  Cent.  R.  &  B.  Co.  (Ga.) 86 

Central  R.  R.  ▼.  De  Bray  (Ga.) 96 

Tracic  —  projecting  object. 

Pitts.,  Cin.  ft  St.  L.  R'y  Co.  v.  Adams 
(Ind.) 523 


i 
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Track  Hand  Injured. 

Ellington  v.  Beaver  Dam  Lumber  G). 
(Ga.) 56 

Ga.  R.  &  B.  Co.  V.  Nelras  (Ga.) i8i 

Johnson  v.  Western  &  Atl.  R.  Co. 
(Ga.) 187 

See  notes  of  Georgia  cases  arising 
out  of  injuries  to  railroad  em- 
ployees   215-241 

Notes  of  111.  cases  relating  to  inju- 
ries to  railroad  employees 399-406 

Fitzpatrick  v.  New  Albany  &  Salem  R. 
Co.  (Ind.)    546 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 66x-68o 

Track  Hand  Killed. 

Cent.  R.  Co.  v.  Hubbard  (Ga.) 186 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

Track  Repairer  Injured. 

Railroad  employees  injured ;  notes  of 

111.  cases 365,  366,  368,  378-379, 

382-384,  389-393 
L.    S.    &   M.    S.    R'y    Co.    v.    Stupak 

(Ind.) 543 

Tobey  v.   Burl.,  C.  R.  &  N.   R'y  Co. 

(Iowa) 627 

Moore  v.  Cent.  R.  R.  (Iowa) 657 

Track  Repairer  Killed. 

Chicago  &  N.  W.  R.  O.  v.  Moranda 
(111.) 362 

Traction  Eneine— killed 

By. 

Hirschl  v.  Case  Threshing  Co.  (Iowa).  588 

Train  —  collision  with  cars, 
Etc.     See  title  Collision. 

Cooper  V.  Mullins   (Ga.) 114 

Rowland  v.  Cannon  (Ga.) 120 

Cannon  ▼.  Rowland  (Ga.) 121 

Wallace  v.  Cannon   (Ga.) 121 

Georgia  R.  &  B.  Co.  v.  McDade  (Ga.).  124 

McDade  v.  Ga.  R.  Co.  (Ga.) 125 

Central  R.  &  B.  Co.  v.  Roach  (Ga.) ...   139 

Central  R.  v.  Crosby  (Ga.) 140 

Notes  of  (Georgia  cases  arising  out  of 

injuries  to  railroad  employees.  .215-241 
North    CThicago    Rolling    Mill    Co.    v. 

Johnson  (111.)    270 

Chicago  &  N.  W.  Co.  v.  Snyder  (IlL).  350 


Train  —  collision  with  cars. 

Etc.      See    title    Collision  — 
continued, 

L.  E.  &  W.  R.  Co.  V.  Middleton  (lU.)^  397 
Pitts.,  Ft.  W.  &  C  R'y  Co.  v.  Ruby 

(Ind.) 503 

Louis.,  Evans.  &  St.  L.  Con.  R'y  Co. 

V.    Manning   (Ind.) 516 

Evans.  &  T.  H.  R.  Co.  v.  Krapf  (Ind.).  518 
Engineers  injured  and  killed  (Ind.).. 

518-519 
N.   Y.,   Chicago   &   St.   L.   R.   C^.   v. 

Perriguey    (Ind.) 521 

Fitzpatrick  v.   New  Albany  &  Salem 

R.  Co.   (Ind.) 546 

McAunich    v.    Miss.    &    Mo.    R.    Co. 

( Iowa) 638 

Frandsen  v.  C,  R.   I.  &  P.  R'y   Co. 

(Iowa) 639 

Notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers ....  647-648 
Haas   V.    C,    M.    &    St.    P.    R'y    Co. 

(Iowa) 649 

Train  —  injured  or  killed  by. 

See  Run  Over. 

Wheelan  v.  C,  M.  &  St.  P.  R'y  Co. 
(Iowa) 656 

Train  Failing  Through 
Bridge. 

Louis.,  N.  A.  &  C.  R'y  Co.  ▼.  Sandford 
(Ind.) 483 

Train   Running  Into 
Opening. 

Chicago    &    N.   W.   R.   Co.   y.    Swett 
(111.) 358 

Tramway  — Injured  On. 

Wilson  V.  Dunreath  Red-Stone  Quarry 
Co.  (Iowa)  572 

Trespasser  Shot. 

Golden  v.  Newbrand  (Iowa) 603 

Trestle — defective. 

East  Tenn.,  Va.  &  Ga.  R'y  Co.  ▼.  Rey- 
nolds   (Ga.)    109 


TrUCiC  — Struck  By. 

Werk  V.  III.  Steel  Co.  (111.) . . 


ara 
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Tunnel  Accidents. 

Minor  employees  injured  in  service 
of  railroad  companies ;  notes  of  Ind. 
cases 540-543 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   552-564 

Turntable  — Injured  At. 

Honner  v.  111.  Cent.  R.  Co.  (111.) 414 

Unguarded  Machinery. 

Reynolds  v.  Hindman  (Iowa) 590 

Messenger  v.   Pate   (Iowa) 591 

Vehicle  —  collision. 

Williams  v.  Pantheon  Stables  (Ha- 
waii)    341 

Kalua  V.  Camarinos  (Hawaii) 242 

Ah  Sing  V.  Mclntyre  (Hawaii) 242 

Liability  of  master  for  negligent  act 
of  servant  resulting  in  injury  to 
third  persons;  notes  of  111.  cases. . . 

420-421 

Vessel  —  Falling  From. 

Rankin  v.  Merchants  &  Miners' 
1  ransp.  Co.  (Ga.) 75 


Vessel  —  Loading,  Etc. 

Cheeney  ▼.  Ocean  S.  S.  Co.  (Ga.) . . 
Ocean  S.  S.  Co.  v.  Cheeney  (Ga.) . . 

Burns  v.  Ocean  S.  S.  Co.  (Ga.) 

Ocean  S.  S.  Co.  v.  Matthews  (Ga.) . 
Brown  v.  Smith  &  Kelly  (Ga.) 


69 
71 
70 

79 
80 


Volunteer  Injured. 

Rhodes  v.  Ga.  R.  &  B.  Co.  (Ga.) X73 


Wall— Fall  Of. 

Allen  V.  Augusta  Factory  (Ga.) 


39 


Wall  Near  Track  —  con- 
tact With. 

North  Chicago  Rolling  Mill  Co.  v. 
Morrissey  (111.)    27^ 

Washout  —  Running  Into. 

Central  R.  &  B.  Co.  ▼.  Kent  (Ga.) 154 

155,  156 

Watchman  Injured. 

See  notes  of  Georgia  cases  arising 
out  of  injuries  to  railroad  em- 
ployees   215-241 


Watchman      Injured  — 

continued. 

Injuries  to  railroad  employees;  notes 
of  HI.  cases 389-393,  399-406 

Notes  of  Ind.  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees   55^-564 

Watchman  —Shot  by. 

Golden  v.  Newbrand  (Iowa) 602 

Water  Boy  Killed. 

Keatley  v.  111.  Cent.  R.  Co.  (Iowa) 642 

Water    Crane  —  contact 

With. 

(3ould  V.  C,  B.  &  Q.  R'y  Co.  (Iowa)..  648 

Water     Tanic  —  contact 

With. 

Greenleaf  v.  Dubuque  &  Sioux  City  R. 
Co.  (Iowa)  607 

Wild  Xrain — collision. 

Mobile  &  Ohio  R.  Co.  v.  Massey  (111.).  394 

Windlass  — Struck  By. 

Cartter  &  Co.  y.  Cotter  (Ga.) 21 

Wire  Catching  on  Car. 

Wabash,  St.  L.  P.  R'y  Co.  v.  Locke 
(Ind.) 550 

Wood  —  Struck  By. 

Frazer  y.  Charleston  &  Say.  R'y  (Ga.).  214 

Worlcing  Under  Car. 

Cent.  R.  &  B.  Co.  v.  Kitchens  (Ga.) ...    108 

Berry  v.  Cent.  R'y  (Iowa) 629 

Gadbois  v.  C,   M.  &   St.   P.   R'y  Co. 

(Iowa) 629 

Way  y.  C.  &  N.  W.  R.  Co.  (Iowa) ....   629 

Wreciced  Car— fall  Of. 

Wabash,  St  L.  &  P.  R.  Co.  y.  Hawk 
(111.) 389 

Wrecicing  Train  — derail- 

MENT. 
Meloy  V.  C.  &  N.  W.  R'y  Co.  (Iowa) . .  646 

Wrist   Injured  —  falling 

Object. 

Myers  y.  De  Pauw  Co.  (Ind.) 460 
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[For  numerous  divisions  and  subdivisions  of  the  topic  of  Mastbr  and  Skrvant, 
relating  to  cause  of  action  and  the  injuries  sustained  by  employees,  see  the  Tablb 
OF  Cases  Classified  which  precedes  the  Index.] 


ABATEMENT. 

where  plaintiff,  after  commencing  suit 
against  one  defendant,  brings  suit 
against  another  for  same  cause,  the 
same  is  not  ground  for  a  plea  in 
abatement  nor  for  compelling  elec- 
tion as  to  which  action  plaintiff  shall 
pursue Ga.  137 

ACCIDENT. 

the  fact  that  brakeman  was  injured  by 
foot  turning  on  piece  of  ore  on 
loaded  car,  whereby  he  was  thrown 
from  car,  was  evidence  of  accident 
rather  than  negligence  of  company, 
and  raised  no  presumption  of  im- 
proper loading    Ga.    84 

where  engineer  was  injured  by  his 
train  running  into  a  washout,  rail- 
road company  not  liable,  the  acci- 
dent being  attributable  to  an  "  act  of 
God  " Ga.  154 

railroad  laborer  injured  by  breaking  of 
rope  used  in  cleaning  out  a  well ; 
nonsuit Ga.  200 

employee  struck  in  the  eye  by  piece  of 
iron  flying  from  tool  used  by  an- 
other employee   Ga.  200 

machinery  used  in  hoisting  stone  be- 
coming disconnected,  causing  in- 
jury to  employee ;  master  not  liable.. 

III.  281 

engineer,  in  employ  of  another  com- 
pany, running  switch  engine  into  de- 
fendant's yards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appli- 
ance, whereby  deceased's  train  broke 
in  two  and  the  separated  cars  were 
thrown  against  the  deceased;  fail- 
ure to  keep  proper  lookout Ind.  518 

peculiar  accident  to  laborer  on  flat 
car;  caught  by  wire  which  became 
detached,  fell  on  freight  car  and 
was  carried  to  flat  car,  which 
dragged  him  from  the  car  and  he 
was  killed;  railroad  not  liable..Ind.  550 


ACTION. 

where  three  persons  are  sued  as  part- 
ners, and  no  partnership  is  estab- 
lished, verdict  may  be  against  one 
only Ga.     20 

liability  of  partners  for  injury  to 
servant 1 Ga.    20 

for  a  widow  to  have  a  right  of  action 
for  homicide  of  her  husband,  his 
death  must  have  been  caused  by 
some  act,  or  criminal  negligence,  of 
defendants Ga.     76 

allegations  that  defendants  had 
erected  a  platform  or  bridge  in  its 
building  for  egress  and  ingress; 
that  while  plaintiff's  husband  was 
endeavoring,  at  instance  of  tenants, 
to  move  an  iron  safe  into  building, 
the  platform  gave  way  and  he  was 
killed;  and  that  this  was  caused  by 
faulty  construction  of  platform,  not 
sufficient  to  sustain  action  by  widow. 

Ga.     76 

question  of  pleading  and  practice  as 
to  bringing  of  suit  in  county  other 
than  that  where  accident  occurred.. 

Ga.    84 

where  plaintiff,  after  commencing  suit 
against  one  defendant,  brings  suit 
against  another  for  same  cause,  the 
same  is  not  ground  for  a  plea  in 
abatement  nor  for  compelling  elec- 
tion as  to  which  action  plaintiff 
shall  pursue Ga.  137 

improper  pleading  in  action  under  the 
statute  for  damages  for  death  of 
minor  employee  in  coal  mine ....  111.  311 
action  under  the  Death  Act,  185 3.. 111.  407 
action  may  be  brought  by  injured  ser- 
vant against  servant  causing  in- 
jury   Ind.  459,  460 

in  action  by  parent  for  death  of  son, 
the  fact  that  deceased,  by  tempo- 
rary arrangement  with  parent,  used 
his  earnings  in  own  support,  would 
not  defeat  parentis  right  to  recover 
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ACTION  —  continued. 

child's  earnings  in   excess   of  cost 

of  supporting  him Iowa,  568 

right  of  recovery  against  railroad 
company  taking  from  receiver  a 
railroad  burdened  with  liabilities 
for  injuries  to  an  employee. .  .Iowa,  646 

ACT  OF  GOD. 

where  engineer  was  injured  by  his 
train  running  into  a  washout,  rail- 
road company  not  liable,  the  acci- 
dent being  attributable  to  an  "  act  of 
God  " Ga.  154 

ACTUARIES  TABLES. 

note  on  annuity  and  mortality  tables 
as  evidence  on  question  of  damages. 

165-166 

ADMISSIONS. 

of  general  manager  of  railroad  to 
plaintiff  as  to  what  caused  railroad 
wreck  were  admissible  in  evidence.. 

Ga.  152 

AGENT. 

liability  of  corporation  for  negligence 
of  agent  or  manager  resulting  in 
injury   to  employee Ga.     22 

admissions  or  statements  of  general 
manager  of  railroad  to  plaintiff  as 
to  what  caused  railroad  wreck 
were  admissible  in  evidence ....  Ga.  152 

liability  of  railroad  company  for  kill- 
ing of  person  by  agent  of  company.. 

Ga.  213 

licensee  on  railroad  premises  not  ser- 
vant or  agent  of  railroad  company.. 

Ga.  213 

acts  of  person  authorized  to  perform 
master's  duty  are  the  acts  of  the 
master 111.  291 

liability  of  corporation  for  act  of 
agent  where  employee  loading  cars 
in  steel  works  was  injured  by  fall 
of  pile  of  iron  ore 111.  322 

master  liable  for  negligence  of  agent 
performing  master's  duty Ind.  422 

duty  of  master  to  furnish  safe  and 
suitable  appliances  for  servant's  use, 
and  where  he  authorizes  agent  to 
perform  this  duty  he  is  liable  for 
failure  of  such  agent  to  perform 
same Ind.  422 

master  cannot  relieve  himself  of  re- 
sponsibility by  delegating  duty  to 
provide  safe  machinery  to  another.. 

Ind.  422 

the  rules  governing  the  duty  and  lia- 
bility of  a  master  apply  to  a  non- 
resident corporation   delegating  su- 


AGENT  —  continued. 

perintendence   and   management  of 
its  business  operated  within  State.. 

Ind.  422 

employee,  acting  under  direction  of 
foreman,  injured  by  hand  being 
caught  in  circtdar  saw  machine  ow- 
ing to  breaking  of  defective  rope, 
the  defect  being  known  to  foreman; 
defendant   liable    Ind.  422 

cannot  be  said,  as  matter  of  law,  that 
workman  is  guilty  of  negligence  in 
changing  from  one  part  of  work  to 
another  at  command  of  agent  set 
over  him  by  master Ind.  422 

master  liable  for  act  of  agent  by 
which  employee  was  injured  by  ex- 
plosion of  steam  boiler  connected 
with  engine  and  machinery  in 
slaughter  house   Ind.  452 

English  rule  of  liability  of  master  for 
negligence  of  agent  or  superintend- 
ent   453-454 

ALIGHTING. 

employee,  a  train  hand,  ordered  by 
conductor  to  step  from  moving  car 
to  couple  cars,  injured  by  stepping 
on  timber  on  roadway;  railroad 
company  liable    Ga.    96 

employee,  after  alighting  from  train, 
falling  into  pit  near  track;  con- 
tributory negligence Ga.  207 

brakeman  alighting  from  train  injured 
by  falling  over  obstruction  on  sta- 
tion platform;  railroad  liable.. Ind.  510 

bride,e  carpenter  stepping  from  train 
and  killed  by  another  train;  rail- 
road  not  liable Ind.  551 

AMENDMENT. 

setting  out  negligence  in  not  discov- 
ering and  remedying  defects,  etc., 
in  machinery  to  engine  does  not  add 
new  cause  of  action  in  suit  for  in- 
juries caused  by  negligent  running 
of  engine   Ga.  137 

discussion  of  questions  relating  to 
pleading  and  practice  on  declara- 
tion and  amendments Ga.  167 

ANIMAL. 

employee  riding  on  construction  train 
killed  in  collision  of  train  with  cows 
on  track;  contributory  negligence  in 
disregarding  rules  against  sitting 
with  legs  hanging  over  side  of  car. 

Ga.  191 

brakeman  injured  in  collision  of  train 
with  animals  on  track Iowa,  63S 
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ANNUITY  TABLES. 

evidence  on  measure  of  damages ..  Ga.  157 

misleading  instruction  as  to  use  of 
mortality  and  annuity  tables  not  cor- 
rected by  allowing  plaintiff  to  arbi- 
trarily write  off  part  of  damages  re- 
covered   Ga.  164 

note  on  annuity  and  mortality  tables 
as  evidence  on  question  of  damages. 

165-166 

jury  may  use  tables  of  life  expectancy 
in  estimating  damages Ga.  188 

ARCHITECT. 

contractor  working  under  direction  of 
architect  is  not  liable  for  injury  to 
workman  caused  by  fall  of  building 
due  to  defect  in  plan  of  architect 
not  known  to   contractor 111.  416 

a  contractor,  working  under  plans  and 
direction  of  architect,  only  under- 
takes as  to  skil fulness  of  his  own 
work,  and  is  liable  onlji  to  that  ex- 
tent   111.  416 

contractor  not  liable  for  acts  of  either 
architect  or  owner  of  building  in 
course  of  construction 111.  416 

ASSAULT. 

liability  of  railroad  company  for  kill- 
ing of  person  by  agent  of  company. 

Ga.  213 

railroad  company  not  liable  for  assault 
by  licensee  on  competitor  on  rail- 
road premises Ga.  213 

master  not  liable  for  shooting  of  tres- 
passer by  watchman,  the  act  not  be- 
ing within  scope  of  servant's  au- 
thority     Iowa,   602 

ASSISTING  EMPLOYEE. 

boy,  assisting  employee  in  moving  a 
loaded  car,  not  a  fellow-servant,  buc 
a  volunteer Ga.   173 

young  man,  under  21  years  of  age, 
boarding  freight  train  to  assist 
brakeman,  thrown  from  top  of  car 
by  collision  with  another  car;  rail- 
road not  liable Ind.  543 

enprine  dispatcher  injured  while  assist- 
ing machinist  to  put  a  spring  into 
an  engine Iowa,  645 

ASSUMPTION  OF  RISK.  See  also 
Risk  of  Employment. 

employee  riding  on  top  of  cross-ties 
on  car  thrown  off  car  by  train  run- 
ning into  bad  place  on  track  which 
jolted  the  cross-ties;  knowledge  of 
danger  by  employee Ga.    21 


35 


SO 


50 


[ASSUMPTION  OF  mSYL-- continued. 

driver  of  truck  used  to  haul  lumber 
injured  by  fall  of  lumber  from 
truck ;   nonsuit Ga. 

employee  injured  by  defective  ma- 
machinery  Ga. 

contract  of  employment  assiuning  all 
risks    Ga. 

conductor  injured  while  flagging  train 
caused  by  his  slipping  upon  cross- 
**^    Ga.   109 

duties  of  master  and  servant  arising 
out  of  their  relationship Idaho,   242 

fireman  killed  in  railroad  accident 
caused  by  ice  and  snow  accumula- 
tions on  track Idaho,  244 

railroad  auditor  injured  in  derailment 
of  car  on  which  he  was  traveling. 

Idaho,  244 

a  railroad  employee  assumes  all  the 
ordinary  perils  incident  to  the  serv- 
ice, but  employer  must  not  expose 
employee  to  risks  not  commonly  in- 
cident to  the  employment 111.  250 

where  the  employee  discovers  the  serv- 
ice to  be  more  hazardous  than  usual, 
by  reason  of  defective  machinery, 
retaining  of  incompetent  fellow- 
servants,  etc.,  the  general  rule  is,  he 
must  quit  the  service  or  assume  the 
extra  risks m.  350 

but  the  general  rule  as  to  assumption 
of  extra  risks  does  not  apply  where 
the  master  expressly  promises  to 
remedy  the  defects,  in  which  case 
the  servant  may  continue  in  service 
a  reasonable  time  after  such  promise 
without  being  guilty  of  negligence 
and  may  recover  if  injured 111.  250 

where  servant  finds  co-employee  in- 
competent it  is  his  duty  to  inform 
master,  and  if  the  latter  refuses  to 
discharge  such  incompetent  servant, 
the  complaining  servant  should  quit 
the  employment;  if  he  does  not  quit 
he  will  be  deemed  to  have  assumed 
the  extra  hazard 111.  273,  291 

a  servant  generally  assumes  only  those 
risks  of  service  of  which  he  has  ex- 
press or  implied  notice;  failure  of 
master  to  notify  servant  of  special 
risks  renders  master  liable  for  in- 
jury to  servant  caused  by  such 
special  risks 111.   27Z,  291 

duty  and  liability  of  master  in  respect 
to  machinery  and  competent  serv- 
ants   111.  273 

discussion  of  the  rule 111.  283-  2S4 

the  law  of  master  and  servant  and  the 
duties  and  liabilities  of  each  fully 
discussed    111.   291 
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ASSUMPTION  OF  KlSVL  —  ccnHnued, 

it  is  a  general  rule  that  a  minor  em- 
ployee assumes  the  ordinary  risks  of 
employment  in  the  same  manner  as 
an  adult  assumes  them 111.  317 

error  to  give  instruction  ignoring  ques- 
tion of  assumption  of  risk  in  action 
where  minor  employee,  17  year*  of 
age,  was  caught  by  gearing  of  ma- 
chinery in  flouring  mill  while  sweep- 
ing machine  with  broom 111.  317 

car  repairer  while  attending  to  his 
duties  struck  by  car  due  to  negli- 
gence of  engineer  of  switch  engine 
in  railroad  yard 111.  343 

conductor  of  freight  train  injured 
while  coupling  cars  belonging  to  an- 
other company;  defective  appliance. 

111.  346 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup; 
ling  cars;  notes  of  Illinois  cases.. 

348-350 

employee  engaging  in  a  particular  busi- 
ness, assumes  the  risks  incident 
thereto  and  contracts  accordingly.. 

111.  407 

notes  of  Indiana  cases  relating  to  ma- 
■  chinery  accidents   443-447 

notes  of  Indiana  cases  arising  out  of 
injuries  caused  by  defective  appli- 
ances   450-45* 

employee  injured  by  falling  pieces  of 
glass  in  glass  factory Ind.  460 

where  the  facts  strongly  tend  to  show 
that  the  danger  from  which  injury 
resulted  was  a  known  incident  of  the 
service,  complaint  cannot  be  made 
good  without  denial  of  assumption 
of  risk  or  that  it  was  a  known  inci- 
dent of  the  service Ind.  461 

liability  of  master  for  negligent  act  of 
vice-principal  where  servant  is  free 
from  negligence  and  has  not  as- 
sumed the  hazard Ind.  467 

a  servant  assumes  all  the  ordinary  and 
usual  risks  of  the  business  in  which 
he  engages Ind.  474 

where  an  employee  voluntarily  con- 
tinues in  master's  service  after  no- 
tice of  defects  in  machinery,  etc., 
he  assumes  the  increased  risk,  un- 
less the  master  expressly  or  im- 
pliedly promises  to  remedy  defect . . 

Ind.  474 

the  risk  arising  from  neglect  of  mine 
owner  to  provide  gates  to  protect  the 
top  of  mine  shaft  with  gates,  as 
provided  for  by  statute,  was  not  one 
of  the  risks  assumed  by  an  employee  * 
on  entering  the  service Ind.  474 


ASSUMPTION  OF  KiSYi -^  canHnuid. 

minor  employee,  19  years  of  age, 
driving  mule  in  coal  mine,  fatally 
injured  by  fall  of  slate  from  roof 
of  entry  or  passageway  through 
which  he  was  passing,  master  not 
liable,  the  employee  having  assumed 
the  risk,  and  the  injury  also  being 
caused  by  negligence  of  follow  serv- 
ant    Ind.  480 

an  employee  assumes  all  ordinary 
risks  incident  to  his  service  but  not 
extraordinary  risks  unless  he  has 
knowledge  thereof  and  continues  in 
service,  in  which  case  the  increased 
danger  becomes  an  incident  of  the 
employment    Ind.  483 

law  of  master  and  servant,  with  the 
duties  and  liabilities  and  assump- 
tion of  risk,  discussed Ind.  485 

assumption  of  ordinary  and  extra  risks 
of  service,  discussed Ind.  488 

the  law  of  master  and  servant,  witii 
special  application  to  railroad  com- 
panies, discussed Ind.  505 

the  law  of  master  and  servant  fully 
discussed,  with  its  application  to 
minor  employees Ind.  523 

master's  liability  where  servant  is 
ordered  to  do  hazardous  work  out- 
side of  contract Ind.  513 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies ;  notes  of 
Indiana  cases   540-543 

notes  of  Indiana  cases  relating  to  in- 
'    juries    sustained    by    railroad    em- 
ployees  55^5^ 

licensee  using  grounds  with  mere  ac- 
quiescence of  owner  takes  premises 
as  he  finds  them,  and  accepts  all 
risks Ind.  566 

head  brakeman  on  freight  train  killed 
while  uncoupling  a  train  in  motion . . 

Iowa,  603 

where  a  servant  has  knowledge  of  in- 
competency of  fellow  servant  or  of 
defective  machinery,  etc,  and  con- 
tinues in  service  without  promise  by 
master  to  remedy  or  repair,  he  as- 
sumes the  risk Iowa,  603,  607,  612, 

621,  626 

brakeman  on  top  of  car  fatally  injured 
by  coming  in  contact  with  bridge; 
error  to  refuse  instruction  on  ques- 
tion   of   brakeman's    knowledge    of 

danger  and  assumption  of  risk 

Iowa,  626 

fireman  killed  by  being  thrown  from 
engine  which  ran  into  snow  bank. 

Iowa,  654,  65s 
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train  passing  through  snow  bank  and 
brakeman  falling  from  engine  and 
nin  over Iowa,  654 

notes  of  Iowa  cases  relating  to  in- 
juries to  railroad  employees. . .  .661-680 

ATTEMPT  TO  PREVENT  EXPLO- 
SION. 

employee  attempting  to  prevent  ex- 
plosion of  oil  tank,  injured  by  burn- 
ing oil  flowing  over  and  saturating 
his  clothing,  negligence  charged  be- 
ing defective  feed-pipe;  defendant 
liable   111.  291 

ATTEMPT  TO  RESCUE  EM- 
PLOYEE. 

death  of  person  in  an  attempt  to  rescue 
employee  from  suffocation  by  poison- 
ous gas  in  oil  tank ;  oil  company  not 
liable  where  there  was  no  negligence 
on  its  part Ga.    53 


ATTEMPT  TO  SAVE  PROPERTY. 

when  servant  will  not  be  held  to  be 
guilty  of  negligence  where  he  is  in- 
jured in  attempt  to  save  property. . 

111.  291 

ATTORNEY. 

liable  for  the  negligence  of  his  clerk. 

in.  431 
AWNING. 

brakeman  knocked  off  car  by  collision 
with  projecting  awning  from  station 
as  train  was  passing  same;  exces- 
sive damages 111.  356 

BACKING  TRAIN. 

£agman  injured  while  coupling  cars  to 
train  due  to  sudden  backing  of  train 
without  signal Ga.   164 

BAGGAGE  CAR. 

section  hand  in  employ  of  one  com- 
pany struck  by  baggage  car  of  an- 
other company Ind.  565 

BAGGAGE  MASTER. 

see  notes  of  Georgia  cases  arising  out 
of  injuries  to  employees  in  service 
of  railroad  companies 215-241 

in  action  for  death  of  baggage  master 
killed  by  fall  of  railroad  bridge, 
complaint  merely  alleging  that  rail- 
road company  permitted  bridge  to 
become  imsafe  was  defective  in  its 
omission  to  aver  that  employee  was 
ignorant  of  such  unsafe  condition 
of  bridge Ind.  483 


BARREL. 

employee  injured  by  fall  of  barrel  of 
syrup  caused  by  premature  starting 
of  elevator Ga,    34 

laborer  in  employ  of  stevedore  loading 
vessel  falling  from  gangway  and 
drowned  caused  by  alleged  negligent 
rolling  of  barrels Ga.    75 

employee  injured  by  fall  of  barrels  in 
packing  house;  defendant  liable.  .111.  325 

BICYCLE. 

collision  between  wagon  and  bicycle 
caused  by  negligent  driving  of  de- 
fendant's servant Hawaii,  24a 

BLACKSMITH. 

miner  engaged  in  underground  work 
and  a  blacksmith  engaged  in  sharp- 
ening tools  for  the  miners  in  same 
mine,  are  fellow-servants,  and  miner 
injured  by  carelessness  of  black- 
smith in  delivering  tools  to  the 
miners  cannot  recover  damages  from 
master Idaho,  243 

BLASTER. 

a  blaster  and  a  foreman  in  foundry, 
the  latter  having  nothing  to  do  with 
blasting,  not  fellow-servants,  al- 
though both  in  service  of  same 
master Ga.      6 

BLASTING. 

employee  acting  as  "striker"  to  a 
"  blaster  "  in  defendant's  quarry  in- 
jured by  premature  explosion  of  gun- 
powder, unskilfully  prepared  by  the 
blaster Ga.      x 

employee  in  building  killed  by  negli- 
gent act  of  blaster  in  employ  of 
same  master Ga.      6 

teamster  hauling  rock  from  railroad 
cut  and  employees  engaged  in  blast- 
ing the  rock,  fellow-servants ...  Ind.  513 
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BLOW-OFF  PIPE. 

fireman  injured  ,by  breaking  of  a 
blow-off  pipe  while  attending  to 
boilers  of  engine  in  defendant's 
packing  house    111.  245 

BOILER. 

fireman  injured  by  breaking  of  a 
blow-off  pipe  while  attending  to 
boilers  of  engine  in  defendant's 
packing  house    111.  245 

fireman  killed  by  explosion  of  boiler 
of  stationary  engine;  master  liable. 

111.  258 
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BOILER  —  continued, 

engine<ir  killed  by  explosion  of  boiler 
of  locomotive;  defendant  not  liable. 

111.  353 
explosions  of  boilers  of  locomotives; 

notes  of  Illinois  cases 353-355 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts.. 

399-406 
master  liable  for  act  of  agent  by  which 
employee  was  injured  by  explosion 
of  steam  boiler  connected  with  en- 
gine and  machinery  in  slaughter 
house Ind.  452 

owner  of  mill  not  liable  for  explosion 
of  boiler  in  mill  where  same  was 
leased  to  another Ind.  455 

engineer  running  steam  engine  in- 
jured by  explosion  of  boiler,  owing 
to  defective  condition  of  boiler  and 
pumps;  defendant  not  liable  where 
it  was  shown  he  had  knowledge  of 
defects,  and  it  was  not  shown  that 
there  was  any  promise  to  repair... 

Iowa,  577 

BRAKEMAN. 

brakeman  and  coupler  in  employ  of 
company  operating  a  railroad  in 
business  of  hauling  freight  not  a 
fellow-servant  of  engineer  in  sole 
charge  of  train  whose  orders  he  was 
bound  to  obey,  and  brakeman  not 
precluded  from  recovery  for  inju- 
ries sustained  while  performing  his 
duties Ga.    64 

stepping  from  one  car  to  another  to 
signal  engineer  as  to  impending 
collision  falling  over  lump  of  coal 
in  coal  car  and  severely  injured; 
question    for   jury Ga.     83 

injured  by  stepping  on  piece  of  ore 
while  passing  over  loaded  car  to 
give  signal   Ga.    84 

the  fact  that  railway  company  fur- 
nished brakeman  with  lamp,  which 
became  extinguished  while  signal 
was  being  made  with  it,  raised  no 
presumption  of  negligence  on  com- 
pany's part Ga.    84 

the  fact  that  brakeman  was  injured  by 
foot  turning  on  piece  of  ore  on 
loaded  car,  whereby  he  was  thrown 
from  car,  was  evidence  of  accident 
rather  than  negligence  of  company, 
and  raised  no  presumption  of  im- 
proper loading    Ga.    84 

injured  by  foot  striking  clinker  on 
railroad  track;  railroad  not  liable.. 

Ga.     86 
attending  to  brake  injured  by  defec— 


BRAKEMAN  —  continued. 

tive  cogwheel  on  brake;  railroad 
liable Ga.    87 

brakeman,  to  ascertain  cause  of  fire, 
attempting  to  get  on  top  of  box 
car,  fatally  injured  by  appliance 
giving  way  and  falling  through  car; 
erroneous  nonsuit    Ga.    89 

using  hand  instead  of  stick  to  couple 
cars,  against  rules  of  railroad  com- 
pany, guilty  of  contributory  negli- 
gence  Ga.   92,    93,    94 

but  see  case  where  railroad  was  held 
liable,  the  injury  to  brakeman  hap- 
pening in  Alabama,  the  law  of  that 
State  being  applied Ga.  94.    95 

injured  coupling  cars  while  in  railroad 
company's  service  in  Alabama; 
railroad  liable,  the  law  of  Alabama 
being  applied    Ga.  94,    9$ 

contributory  negligence  of  brakeman 
coupling  cars  in  failing  to  use  or- 
dinary care  to  extricate  himself 
from  danger  occasioned  by  negli- 
gence of   fellow-servant Ga.    95 

notes  of  Georgia  cases  relating  to  in- 
juries to  minor  employees  in  service 
of   railroad   companies 173-174 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies    215-241 

fatally  injured  while  coupling  cars, 
the  coupling  link  failing  to  work, 
and  employee  struck  by  car III.  335 

the  omission  by  one  servant,  or  many 
servants,  to  observe  rule  enforcing 
inspection  of  car  by  brakeman,  does 
not  excuse  a  servant  from  the  per- 
formance of  his  duty  in  that  re- 
spect, and  an  instruction  to  the  ef- 
fect that  an  injured  party  was  so 
excused  was  erroneous. 111.  335 

railroad  rule  requiring  conductors  and 
trainmen  to  know  personally  that 
everything  connected  with  their 
trains  is  in  perfect  order  before 
leaving  time  111.  335 

duty  to  see  that  the  brakes  are  in 
proper  condition  for  use  and  to  re- 
port defects  to  the  railroad  com- 
pany   III.  339 

fatally  injured  while  attempting  to 
apply  brake  to  train  which  was  run- 
ning at  high  speed  on  down  grade; 
railroad  company  liable 111.  339 

notes  of  Illinois  cases  relating  to  in- 
juries to  brakemen 34^343 

knocked  off  car  by  collision  with  pro- 
jecting awning  from  station  as 
train  was  passing  same;  excessive 
damages 111.  356 
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BRAKEMAN  —  conHnuei, 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

on  top  of  cars,  attending  to  his  duties, 
injured  by  coming  in  contact  with 
overhead  bridge;  railroad  company 
liable Ind.  488 

freight  train  derailed  by  breaking  of 
switch-pin  and  negligence  of  switch 
tender,  and  brakeman  on  train 
killed ;  railroad  company  not  liable.. 

Ind.  502 

brakeman  on  train  and  employee  at- 
tending a  switch  fellow-servants . . . 

Ind.  502 

brakeman  on  express  train  injured  in 
collision  with  a  freight  train  stand- 
ing on  side  track,  owing  to  switch 
being  left  open  by  conductor  of 
freight  train;  railroad  company 
liable Ind.  503 

thrown  from  moving  train  caused  by 
defective  brake   Ind.  504 

violation  of  rule  forbidding  coupling 
cars  by  hand  precludes  recovery  for 
death  of  brakeman  killed  while 
coupling  cars   Ind.  505 

fatally  injured  by  alleged  defective 
brake-staff  on  a  gondola  car. . .  .Ind.  506 

injured  while  coupling  foreign  cars.. 

Ind.  508 

killed  by  coming  in  contact  with  a 
switch  while  he  was  on  ladder  of 
freight  car  attending  to  his  duties; 
railroad  liable    Ind.  509 

alighting  from  train  injured  by  falling 
over  obstruction  on  station  plat- 
form ;  railroad  liable Ind.  510 

brakeman,  in  employ  of  one  railroad, 
injured  by  negligent  act  of  em- 
ployee on  train  operated  by  another 
railroad Ind.  511 

minor  employees  injured  while  in 
service  of  railroad  companies; 
notes  of  Indiana  cases 540-S43 

head  brakeman  on  freight  train  killed 
while  uncoupling  a  train  in  mo- 
tion ;  assumption  of  risk Iowa,  603 

standing  on  top  of  box  car  watching 
for  signal  from  conductor  knocked 
from  car  by  head  coming  in  contact 
with  spout  of  water  tank,  and  run 
over  and  killed ;  railroad  liable .... 

Iowa,  607 

engaged  in  making  a  flying  switch 
thrown  or  compelled  to  jump  from 
end  of  car,  run  over  and  killed .... 

Iowa,  608 

where  brakeman,  in  disregard  of  warn- 
ings from  bystanders  of  danger,  at- 


BRAKEMAN  —conHnued. 

tempted  to  couple  cars  to  train  in 
rapid  motion  and  was  fatally  in- 
jured, he  was  guilty  of  such  con- 
tributory negligence  as  would  pre— 
]     elude  recovery  by  administratrix . . . 

Iowa,  612 

where  it  was  duty  of  brakeman  to 
regulate  speed  of  cars,  but  he  failed 
to  do  so,  and  such  failure  was 
wholly  or  in  part  the  proximate 
cause  of  accident,  he  was  guilty  of 
negligence  which  precluded  recov- 
ery   Iowa,  612 

where  brakeman  is  injured  coupling 
cars,  burden  is  upon  him  to  prove 
that  he  was  exercising  ordinary 
care,  and  that  the  injury  was  caused 
by  negligence  of  defendant. .  .Iowa,  621 

on  top  of  car  fatally  injured  by  com- 
ing in  contact  with  bridge;  error  to 
refuse  instruction  on  question  of 
brakeman's  knowledge  of  danger 
and  assumption  of  risk Iowa,  626 

injured  by  being  struck  by  engine 
while  he  was  between  rails  attend- 
ing to  his  duties,  the  engine  being 
engaged  in  "  kicking "  cars ;  rail- 
road liable  Iowa,  627 

injured  in  collision  of  train  with  ani- 
mals on  track Iowa,  638 

killed  while  uncoupling  freight  cars, 
owing  to  engineer  giving  cars  a 
"  kick ;  "  railroad  liable Iowa,  654 

train  passing  through  snow  bank  and 
brakeman  falling  from  engine  and 
run  over;  assumption  of  risk..Iowa,  654 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

BRIDGE. 

bridge  laborer  struck  by  defective 
windlass Ga.     21 

minor  employee,  a  train  hand  in  em- 
ploy of  one  railroad  company,  riding 
on  top  of  car,  knocked  oflF  and  killed 
while  passing  under  a  bridge  cross- 
ing track  of  another  railroad ...  Ga.  167 

employee  working  on  railroad  bridge 
falling  to  ground  by  splitting  of 
stringer  on  which  "  pinch-bar "  he 
was  using  rested ;  nonsuit Ga.  195 

fall  of  railroad  bridge  and  scaffold 
and  personf^orking  thereon  killed ; 
railroad  company  liable Ga.  196 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-241 

notes  of  Illinois  cases  relating  to  in- 
I      juries  to  brakemen 342-343 
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BRIDGE  —  continued, 

engineer  killed  by  breakdown  of 
bridge  while  train  was  passing 
over  same;  railroad  company  lia- 
ble   111.  356 

in  action  for  death  of  baggage  master 
killed  by  fall  of  railroad  bridge, 
complaint  merely  alleging  that  rail- 
road company  permitted  bridge  to 
become  unsafe  was  defective  in  its 
omission  to  aver  that  employee  was 
ignorant  of  such  unsafe  condition 
of  bridge    Ind.  483 

brakeman  on  top  of  cars,  attending  to 
his  duties,  injured  by  coming  in 
contact  with  overhead  bridge;  rail- 
road  company   liable Ind.  488 

railroad  company  liable  for  injury  to 
employee  coming  in  contact  with 
overhead  bridge,  where  such  em- 
ployee had  no  knowledge  of  the 
peril Ind.  488 

custom  of  other  railroads  than  the 
company  sued  as  to  building  of 
railroad  bridges  too  low  for  safety 
of  employees  on  top  of  cars,  incom- 
petent evidence   Ind.  488 

bridge  carpenter  stepping  from  train 
and  killed  by  another  train ;  rail- 
road  not  liable Ind.  551 

brakeman  on  top  of  car  fatally  injured 
by  coming  in  contact  with  bridge; 
error  to  refuse  instruction  on  ques- 
tion of  brakeman's  knowledge  of 
danger  and  assumption  of  risk .... 

Iowa,  6a6 

snow  shoveler  falling  from  caboose 
through  bridge    Iowa,  641 

BUILDING. 

employee  injured  by  fall  of  iron  girder 
from  building  in  course  of  con- 
struction ;  defendant  liable 111.  325 

contractor  not  liable  for  acts  of  either 
architect  or  owner  of  building  in 
course  of  construction 111.  416 

contractor  working  under  direction  of 
architect  is  not  liable  for  injury  to 
workman  caused  by  fall  of  building 
due  to  defect  in  plan  of  architect 
not  known  to  contractor 111.  416 

note  on  liability  of  contractors  and 
owners  of  buildings  for  injuries  to 
employees  and  third  persons,  and 
the  application  of  the  rule  of  re- 
spondeat superior 111.  416-418 

employee  injured  by  fall  of  wall  of 
building  caused  by  negligence  of 
fellow-servant;  liability  of  negli- 
gent servant Ind.  459 


BURDEN  OF  PROOF. 

where  railroad  rule  is  violated  and 
employee  is  injured  in  an  accident, 
he  must  show  that  such  violation 
did  not  contribute  at  all  to  the  dis- 
aster, in  order  to  relieve  himself  of 
legal  consequences  of  violating  rule. 

Ga.  128 

upon  employee  who  violated  rule  pro- 
hibiting use  of  intoxicating  liquors 
to  show  that  such  violation  in  no 
way  contributed  to  produce  the  in- 
jury   Ga.  157 

in  order  for  an  injured  employee  to 
recover  he  must  be  free  from  fault 
contributing  to  the  injury,  and  the 
burden  is  upon  him  to  prove  such 
freedom  from  fault Ga.  171 

if  injured  employee  disobeyed  orders 
of  superior  the  burden  is  upon  him 
to  show  that  such  disobedience  did 
not  contribute  to  the  injury Ga.   191 

where  prima  facte  case  is  established 
by  plaintiff,  the  burden  is  upon  de- 
fendant to  show  contributory  negli- 
gence   111.  273 

rule  as  to  burden  of  proof  in  master 
and  servant  cases 111.  286 

negligence  is  not  shown  by  merely 
proving  an  explosion 111.  353 

injured  servant  must  show  violation 
of  duty  not  only  by  master,  but  if 
that  duty  has  been  delegated  to  an- 
other he  must  show  the  duty,  the 
delegation,  and  the  violation 
thereof Ind.  467 

where  brakeman  is  injured  coupling 
cars,  burden  is  upon  him  to  prove 
that  he  was  exercising  ordinary 
care,  and  that  the  injury  was  caused 
by  negligence  of  def endant . . .  Iowa,  621 

BURNED  AND  SCALDED. 

fall  of  roof  of  ladle  oven  and  em- 
ployee burned  by  heated  sand... 111.  290 

employee  killed  by  falling  into  vat  of 
hot  grease  in  slaughter  house... III.  290 

employee  attempting  to  prevent  explo- 
sion of  oil  tank  injured  by  burning 
oil  flowing  over  and  saturating  his 
clothing;  negligence  charged  being 
defective  feed  pipe;  defendant  lia- 
ble   111.  291 

BURNING  OIL. 

employee  attempting  to  prevent  explo- 
sion of  oil  tank  injured  by  burning 
oil  flowing  over  and  saturating  his 
clothing,  negligence  charged  being 
defective  feed  pipe;  defendant  lia- 
ble   IlL  29X 
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CAR  COUPLER. 

brakeman  and  coupler  in  employ  of 
company  operating  a  railroad  in 
business  of  hauling  freight  not  a 
fellow-servant  of  engineer  in  sole 
charge  of  train,  whose  orders  he 
was  bound  to  obey,  and  brakeman 
not  precluded  from  recovery  for  in- 
juries sustained  while  performing 
his  duties  Ga.     64 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad   companies    215-241 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup- 
ling cars;  notes  of  Illinois  cases. . . 

348-350 
injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts.. 

399-406 
CAR  INSPECTOR. 

freight-car  inspector  run  over  and 
killed  by  train;  railroad  liable.. Ga.  188 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 2x5-241 

accidents  to  car  repairers,  car  clean- 
ers and  car  inspectors;  notes  of 
Illinois   cases    343-345 

CARLISLE  TABLES. 

where  plaintiff's  counsel,  pending  mo- 
tion for  new  trial  by  defendant, 
voluntarily  wrote  off  $2,000  from 
the  verdict  for  $12,000,  so  as  to 
bring  verdict  within  measure  of 
damages  proved  under  Carlisle  tables 
of  mortality,  refusal  of  new  trial 
was  not  error Ga.  140 

admissible  in  evidence  for  jury  to 
consider  on  measure  of  damages. . . 

Ga.  140 

note  on  annuity  and  mortality  tables 
as  evidence  on  question  of  damages. 

165-166 

admissible  on  question  of  damages  for 
purpose  of  showing  life  expectancy.. 

Iowa,  609 

CARPENTER. 

fatally  injured  by  alleged  careless  act 
of  defendant's  superintendent  in 
managing  derrick  and  other  appli- 
ances used  in  constructing  a  build- 
ing whereby  injured  servant  was 
thrown  to  ground  and  a  heavy  piece 
of  timber  fell  from  derrick  upon 
him;  demurrer  to  complaint  sus- 
tained   Ga.     la 

injured  by  fall  of  scaffold ;  master  lia- 
ble for  defective  appliance 111.  286 


CARPENTER  —  conHnued. 

bridge  carpenter  stepping  from  train 
and  killed  by  another  train ;  railroad 
not  liable    Ind.  551 

carpenter,  working  on  round  house,  in- 
jured by  fall  of  lumber  pile;  judg- 
ment for  plaintiff  reversed,  special 
verdict  being  contrary  to  evidence . . 

Iowa,  628 

CAR  REPAIRER. 

killed  by  switch  engine  striking  car 
under  which  he  was  at  work. . .  .Ga.  108 

thrown  from  ladder  on  car  on  which 
he  was  working,  caused  by  engine 
striking  car   Ga.  109 

while  attending  to  his  duties,  struck 
by  car,  due  to  negligence  of  engi- 
neer of  switch  engine  in  railroad 
yard ;  fellow-servant  rule 111.  343 

a  car  repairer  and  an  engineer  of 
switch  engine  in  railroad  yard  are 
fellow-servants 111.  343 

accidents  to  car  repairers,  car  clean- 
ers and  car  inspectors;  notes  of 
Illinois  cases  343-345 

injuries  to  railroad  employees;   notes 

of  cases  in  Illinois  appellate  courts.. 

399-406 

working  on  flat  car,  killed  by  train 
which  was  run  against  car  without 
signal ;  railroad  liable Ind.  516 

notes  of  Indiana  cases  relating  to  in- 
juries to  car  repairers Ind.  516-517 

killed  while  working  under  car;  rail- 
road liable Iowa,  629 

notes  of  Iowa  cases 629 

assisting  another  employee  in  repair- 
ing car  injured  while  under  car  by 
one  of  the  wheels  running  into  his 
foot,  caused  by  car  being  moved 
forward ;  railroad  not  liable . .  Iowa,  630 

car  repairer,  whose  duties  have  noth- 
ing to  do  with  cars  in  motion,  is 
not  engaged  in  the  "  operation  of  a 
railway"  within  meaning  of  the 
statute,  Code,  section  1307 Iowa,  630 

foreman  of  employees  engaged  in  re- 
pairing cars,  with  no  authority  ex- 
cept to  direct  them  as  to  work,  is  a 
co-employee  with  them,  and  not  a 
vice-principal Iowa,  630 

CAUGHT  BETWEEN  CARS. 

employee's  hand  crushed  between 
bumpers  while  coupling  cars  con- 
trary to  rules  and  regulations  as  to 
use  of  coupling  stick Ga.  104 

employee  in  railroad  shops  engaged  in 
pushing  lumber  cars,  under  fore- 
man's   direction,    killed    by    being 
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CAUGHT  BETWEEN  ChRS^continutd, 

caught  between  cars;  railroad  com- 
pany liable   III.  387 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

employee  caught  between  car  and  plat- 
form in  coal  mine;  mine  owner  lia- 
ble   Ind.  Terr.  567 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

CAVE-IN.     See  also  Roof. 

engineer  running  into  obstruction  on 
track,  caused  by  cave-in  of  railroad 
embankment,  entitled  to  recover 
damages  for  injuries  sustained  by 
him,  the  violation  of  a  railroad  rule 
by  the  engineer  in  permitting  an- 
other engineer  to  ride  with  him  on 
engine  not  contributing  to  the  dis- 
aster   Ga.  ia8 

employee  injured  by  cave-in  of  bank 
of  clay  pit;  defendant  liable 111.  326 

notes  of  Indiana  cases  arising  out  of 
injuries  caused  by  falling  objects, 
etc 465-466 

CHANGE  OF  APPLIANCE. 

notice  of  change  of  appliance  to  de- 
fendant's foreman,  or  a  fellow-ser- 
vant, was  not  notice  to  plaintiff  ..111.  291 

CHANGE  OF  POSITION. 

cannot  be  said,  as  matter  of  law,  that 
workman  is  guilty  of  negligence  in 
changing  from  one  part  of  work  to 
another  at  command  of  agent  set 
over  him  by  master Ind.  422 

employee  changing  position  with  an- 
other injured  by  flying  object  from 
saw  machine  which  broke Ind.  443 

CHARGE  TO  JURY.  See  Instruc- 
tion. 

CHARTER. 

lumber  company  operating  locomotives 
not  liable  as  a  railroad  company  for 
injuries  to  employees  by  such  loco- 
motives   Ga.    56 

CIRCULAR  SAW.  See  also  Ma- 
chinery. 

employee,  acting  under  direction  of 
foreman,  injured  by  hand  being 
caught  in  circular  saw  machine,  ow- 
ing to  breaking  of  defective  rope, 
the  defect  being  known  to  foreman ; 
defendant  liable Ind.  422 


CIVIL  CASES. 

dying  declarations  not  admissible  in 
civil  cases   Ga.  I7t 

CLAY  PIT. 

employee  injured  by  cave-in  of  bank 
of  clay  pit;  defendant  liable.. .  .111.  326 

CLEANING  ENGINE. 

employee,  under  engine  cleaning  it,  in- 
jured by  starting  of  engine,  negli- 
gent in  failing  to  notify  engineer  of 
his  position Ind.  513 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies ;  notes  of 
Indiana  cases 54^-543 

CLEANING  MACHINERY. 

error  to  give  instruction  ignoring  ques- 
tion of  assumption  of  risk  in  action 
where  minor  employee,  17  years  of 
age,  was  caught  by  gearing  of  ma- 
chinery in  flouring  mill  while  sweep- 
ing machine  with  broom 111.  317 

failure  of  minor  employee,  19  years  of 
age,  to  exercise  due  care  in  the 
operation  of  cleaning  machinery; 
master  not  liable Ind.  438 

notes  of  Indiana  cases  relating  to  ma- 
chinery accidents 443-447 

CLERK. 

an  attorney  is  liable  for  the  negligence 
of  his  clerk 111.  421 

CLOTHING  CATCHING  FIRE. 

employee  attempting  to  prevent  explo- 
sion of  oil  tank,  injured  by  burning 
oil  flowing  over  and  saturating  his 
clothing,  negligence  charged  being 
defective  feed-pipe ;  defendant 
liable   lU.  291 

CLOTHING  CAUGHT. 

see  notes  of  Illinois  cases  relating  to 
injuries  to  minor  employees  from 
machinery,  etc 321-322 

see  notes  of  Indiana  cases  relating  to 
machinery  accidents    443-447 

section  hand,  an  employee  under  21 
years  of  age,  injured  while  attempt- 
ing to  couple  cars  under  orders  of 
alleged  superior,  a  sharp  piece  of 
iron  which  projected  from  the  rail 
piercing  the  pantaloons  of  his  right 
leg,  passing  through  same  to  right 
foot,  holding  him  fast,  and  he  was 
run  over Ind.  523 

COAL  MINES.     See  Mines. 
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COAL  MINES  STATUTES. 

statute  relating  to  liability  for  failure 
to  provide  gates  to  protect  mine 
shaft    111.  307 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 30S-311 

CODE.     See  also  Statxtte. 

construction  of  the  statute  of  1863  re- 
lating to  liability  of  railroad  com- 
panies for  injuries  to  persons  or 
property,  etc Ga.  120,  123 

construction  of  Code,  sections  2083, 
2202,  and  3036,  relating  to  injuries 
to  railroad  employees Ga.  128 

leading  case  on  liability  of  railroad 
company  under  the  Code,  section 
3036,  for  injuries  to  employees 
caused  by  negligence  of  co-em- 
ployees    Ga.  128 

a  hammer  used  by  a  track  hand  to 
drive  spikes  into  cross-ties  of  rail- 
road track  is  not  included  in  the 
term  "machinery"  as  used  in  the 
Code   Ga.  181 

the  act  of  1878,  Code,  section  2972, 
gives  widow  right  to  recover  full 
value  of  life  of  husband  for  whose 
homicide  she  sues,  and  is  not  un- 
constitutional   Ga.  x88 

sections  3033,  3034,  and  3036  of  the 
Code  construed Ga.  196 

car  repairer  whose  duties  have  nothing 
to  do  with  cars  in  motion,  is  not 
engaged  in  the  "  operation  of  a  rail- 
way "  within  meaning  of  the  statute. 
Code,  section  1307 Iowa,  630 

statute.  Code,  section  1307*  defining 
who  are  employees  engaged  in  the 
operation  of  a  railway,  and  the  lia- 
bility of  railroad  companies  for  in- 
juries to  such  employees  by  co- 
employees Iowa,  630,  634,  638-646 

laborer  engaged  in  loading  dirt  train 
injured  by  falling  of  earth  from 
embankment,  held  to  be  included 
under  the  statute  of  1862  (Code, 
section  1307)  relating  to  employees 
engaged  in  "operation  of  a  rail- 
way."   Iowa,  634 

note  of  Iowa  cases  relating  to  injuries 
sustained  by  railroad  employees,  in 
which  the  construction  of  the  stat- 
ute. Code,  section  1307,  was  in- 
volved   63^-646 

cases  not  within  the  terms  of  the 
statute 643-645 

receiver  of  railroad  company  included 
under  terms  of  statute 646 


COG  WHEELS.    See  Machinery. 

minor  employee,  about  8  years  of  age, 
injured  by  revolving  cog  wheels  of 
machinery Ga.    39 

employee  injured  by  cogs  of  gearing 
of  machinery;  nonsuit;  knowledge 
of  danger Ga.    48 

brakeman  while  attending  to  brake  in- 
jured by  defective  cogwheel  on 
brake ;  railroad  liable Ga.     87 

minor  employee  stumbling  over  ob- 
struction on  floor  of  factory  and 
falling  on  cogwheels  of  machinery; 
defendant  liable    111.  319 

notes  of  Illinois  cases  relating  to  in- 
juries to  minor  employees  from  ma- 
chinery, etc 321-322 

COLLAPSE  OF  BUILDING. 

contractor  working  under  direction  of 
architect  is  not  liable  for  injury  to 
workman  caused  by  fall  of  building 
due  to  defect  in  plan  of  architect  not 
known  to  contractor IlL  4x6 

COLLISION. 

car  repairer  killed  by  switch-engine 
striking  car  under  which  he  was  at 
work Ga.  xo8 

car  repairer  thrown  from  ladder  on 
car  on  which  he  was  working  caused 
by  engine  striking  car Ga.  109 

engineer  injured  in  collision  of  trains ; 
railroad  liable Ga.  114 

recovery  could  not  be  had  by  widow 
of  engineer  killed  in  collision  be- 
tween trains  while  carrying  persons 
engaged  in  insurrection  against  the 
government   Ga.   120 

engineer  injured  in  jumping  from  en- 
gine to  avoid  collision Ga.  124 

an  engineer  cannot  excuse  himself  for 
running  train  after  time  schedule 
has  expired  by  the  fact  that  he  acted 
under  orders  from  the  conductor, 
and  where  collision  results  and  engi- 
neer is  injured  his  contributory 
negligence  precludes  recovery. .  .Ga.  124 

engineer  running  into  obstruction  on 
track  caused  by  cave-in  of  railroad 
embankment,  entitled  to  recover 
damages  for  injuries  sustained  by 
him,  the  violation  of  a  railroad  rule 
by  the  engineer  in  permitting  an- 
other engineer  to  ride  with  him  on 
engine,  not  in  any  degree  contribut- 
ing to  the  disaster Ga.  128 

engineer  killed  in  jumping  from  en- 
gine to  avoid  collision;  railroad 
liable  Ga.  139 
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COLLISION  —  eonHnued. 

engineer  killed  in  collision  between 
trains ;  railroad  liable Ga.  140 

instruction  as  to  duty  of  engineer  to 
remain  at  his  post  in  case  of  im- 
pending collision,  instead  of  leaping 
from  train  to  save  his  own  life.  .Ga.  140 

engineer  killed  in  collision  between  his 
engine  and  some  box  cars  standing 
on  side  track;  violation  of  rules; 
contributory  negligence Ga.  156 

engineer  killed  in  collision  of  his  train 
with  train  standing  on  side  track, 
the  accident  being  due  to  negligent 
switching;   railroad  liable Ga.   157 

section  boss  jumping  from  hand  car  to 
avoid  impending  collision  with 
"  wild  "  engine ;  erroneous  nonsuit. 

Ga.  181 

employee  riding  on  construction  train 
killed  in  collision  of  train  with 
cows  on  track;  contributory  negli- 
gence in  disregarding  rules  against 
sitting  with  legs  hanging  over  side 
of  car Ga.  191 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-241 

master  liable  for  negligent  act  of 
driver  causing  collision  with  another 
vehicle  on  highway . , Hawaii,  241 

collision  between  wagon  and  bicycle 
caused  by  negligent  driving  of  de- 
fendant's servant   Hawaii,  242 

employee  unloading  cars  in  rolling-mill 
yards  injured  by  train  of  cars  col- 
liding with  the  car  being  unloaded. 

111.  270 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-311 

car  repairer  while  attending  to  his  du- 
ties struck  by  car  due  to  negligence 
of  engineer  of  switch  engine  in  rail- 
road yard;  fellow-servant  rule.. 111.  343 

conductor  killed  in  collision  with  train 
of  another  company  at  crossing, 
caused  by  failure  of  joint  employee 
at  crossing  to  give  proper  signal ; 
erroneous  instruction  implying  that 
if  deceased's  co-employees  on  train 
were  negligent  and  the  deceased  was 
not,  recovery  could  be  had,  the  fel- 
low-servant rule  being  ignored. .  .111.  350 

brakeman  knocked  off  car  by  collision 
with  projecting  awning  from  station 
as  train  was  passing  same;  exces- 
sive damages 111.  356 

injuries  to  railroad  employees;  notes 
of  Illinois  cases 389-393 

shoveler  riding  on  construction  train 


COLLISION  —  continued. 

injured    in    collision    with    "wild'* 
train IlL  394 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  Appellate  Courts. 

399.406 

liability  of  master  for  negligent  act  of  * 
servant  resulting  in  injury  to  third 
persons   111.  420-421 

employees  injured  while  loading  and 
unloading  cars;  notes  of  Indiana 
cases   466-467 

brakeman  on  express  train  injured  in 
collision  wth  a  freight  train  stand- 
ing on  side  track,  owing  to  switch 
being  left  open  by  conductor  of 
freight  train;  railroad  company 
liable   Ind.  503 

brakeman  killed  by  coming  in  contact 
with  a  switch  while  he  was  on  lad- 
der of  freight  car  attending  to  his 
duties ;    railroad    liable Ind.  509 

car  repairer,  working  on  flat  car, 
killed  by  train  which  was  run 
against  car  without  signal ;  railroad 
liable Ind.  516 

engineers  injured  in  collision,  etc; 
notes  of  Indiana  cases 518—519 

fireman  injured  in  collision  between 
trains;  proximate  cause  was  failure 
of  engineer  to  obey  orders  and  not 
placing  lighted  headlamps  in  head- 
light; fellow-servant  rule  applied.. 

Ind.  52Z 

young  man,  under  ai  years  of  age, 
boarding  freight  train  to  assist 
brakeman,  thrown  from  top  of  car 
by  collision  with  another  car;  rail- 
road  not  liable Ind.  543 

notes  of  Indiana  cases  relating  to  inju- 
^  ries  sustained  by  railroad  em- 
*  ployees 552-564. 

section  hand,  propelling  hand  car,  fall- 
ing on  track  and  injured  in  collision 
between  hand  cars;  railroad  not 
liable Ind.  564 

section  hand  in  employ  of  one  com- 
pany struck  by  baggage  car  of  an- 
other company Ind.  565 

engineer  in  employ  of  one  company 
injured  in  collision  caused  by  ser- 
vants of  another  company  at  a 
crossing Ind.  566 

brakeman  injured  in  collision  of  train 
with  animals  on  track Iowa,  638 

section  hand  injured  in  collision  of 
hand  car  with  train Iowa,  639 

notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers ....  647-648 

fireman  fatally  injured  in  collision  be- 
tween consti;uction  and  passenger 
train Iowa,  649 
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COLLISION  —  continued, 

injuries  to  locomotive  firemen;  notes 
of  Iowa  cases  649 

fireman  killed  by  being  thrown  from 
engine  which  ran  into  snow  bank; 
risk  of  employment Iowa,  654,  655 

train  passing  through  snow  bank  and 
brakeman  falling  from  engine  and 
run  over;  assumption  of  risk...Iowa,  654 

COMMON  LAW. 

statute  of  limitations  of  place  where 
suit  was  brought  governs  in  action 
at  common  law Ga.  152 

COMPARATIVE  NEGLIGENCE. 

where  plaintiff  is  guilty  of  contribu- 
tory negligence  he  cannot  recover 
unless  his  negligence  was  slight  and 
that  of  defendant  gross  in  compari- 
son with  each  other 111.  245 

but  this  doctrine  has  been  abrogated.. 

111.  246,  258,  301 

instructions  and  rule  on  comparative 
negligence,  but  doctrine  now  abro- 
gated  111.  245,  246,  248,  258,  301 

COMPENSATORY  DAMAGES. 

rule  as  to  damages  where  death  of 
person  is  caused  by  wrongful  act 
of  another    111.  358 

in  action  under  statute  brought  by  ad- 
ministratrix of  deceased  person, 
error  to  admit  evidence  that  plain- 
tiff and  next  of  kin  had  no  other 
means  of  support  than  the  earnings 
of  deceased,  as  damages  in  such 
case  are  limited  to  pecuniary  loss 
suffered  by  widow  and  next  of  kin.. 

111.  362 

COMPETENCY  AND  INCOMPE- 
TENCY OF  SERVANT. 

master  liable  for  incompetent  servant, 
after  notice  of  incompetency,  where 
injury  results  from  such  incompe- 
tency   Ga.      X 

employee  acting  as  "  striker "  to  a 
"  blaster  "  in  defendant's  quarry  in- 
jured by  premature  explosion  of 
gunpowder  unskilfully  prepared  by 
the  blaster   Ga.      x 

employee  in  building  killed  by  negli- 
gent act  of  blaster  in  employ  of 
same  master Ga.      6 

master  not  liable  for  negligence  of 
fellow-servant  unless  he  employed 
incompetent  servant  or  retained  him 
after  notice  of  such  incompetency.. 

Ga.     12 


COMPETENCY  AND  INCOMPE- 
TENCY OF  SERVANT— c<wAVffi^i/. 

employee  injured  by  sudden  jerk  of 
engine  while  coupling  cars,  caused 
by  incompetency  of  fireman  running 
engine;  knowledge  of  incompetency 
by   injured   servant Ga.  105 

where  servant  finds  co-employee  in- 
competent, it  is  his  duty  to  inform 
master,  and  if  the  latter  refuses  to 
discharge  such  incompetent  servant, 
the  complaining  servant  should  quit 
the  employment ;  if  he  does  not  quit 
he  will  be  deemed  to  have  assumed 
the  extra  hazard 111.  273,  291 

duty  and  liability  of  master  in  re- 
spect to  machinery  and  competent 
servants 111.  273 

employee  injured  by  negligent  act  of 
incompetent  engineer  in  defendant's 
service ;  master  liable 111.  273 

in  absence  of  evidence  as  to  incom- 
petency of  servants,  error  to  charge 
such  an  element  of  liability 111.  394 

servants  owe  to  master  diligent  care 
over  his  business,  and  to  each  other 
care  for  their  own  safety,  and  mas- 
ter is  not  liable  for  the  servant's 
negligence  in  this  respect,  unless  he 
continues  them  with  knowledge  of 
their  lack  of  diligence Ind.  467 

brakeman  in  employ  of  one  railroad 
injured  by  negligent  act  of  employee 
on  train  operated  by  another  rail- 
road   Ind.  5x1 

in  order  to  hold  railroad  company 
for  incompetency  of  servant  result- 
ing in  injury  to  another  servant,  the 
latter  must  allege  and  prove  his 
own  ignorance  of  incompetency  of 
fellow-servant Ind.  5x3 

the  law  of  master  and  servant  fully 
discussed,  with  its  application  to 
minor  employees   Ind.  523 

insufficiency  of  complaint  averring 
employment  of  incompetent  fellow- 
servant  Ind.  S43 

reasonable  excuse  must  be  shown  by 
injured  servant  for  continuing  in 
service  after  knowledge  of  incom- 
petency of  fellow-servant Ind.  543 

the  fact  that  an  engineer  in  charge  of 
steam  engine  used  in  operating 
hoisting  cages  was  discharged  by 
defendant  after  accident  to  a  miner 
and  also  by  a  subsequent  employer 
did  not  tend  to  prove  his  incompe- 
tency, and  evidence  thereon  was  in- 
admissible   Iowa,  580 

miner  struck  by  drill  falling  from 
hoisting  cage  in  coal  mine,  causd  I7 
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COMPETENCY  AND  INCOMPE- 
TENCY  OF  SEKV h}^T— continued. 

alleged  incompetency  of  engineer.. 

Iowa,  580 

master  not  liable  for  injury  to  servant 
caused  by  negligence  of  fellow-serv- 
ant, unless  he  has  been  negligent  in 
selection  of  the  latter,  or  retains 
him  after  notice  of  his  incompe- 
tency    Iowa,  603 

where  a  servant  has  knowledge  of  in- 
competency of  fellow-servant  or  of 
defective  machinery,  etc.,  and  con- 
tinues in  service  without  promise  by 
master  to  remedy  or  repair,  he  as- 
sumes the  risk Iowa,  603,  607,  612, 

621,  626 

COMPETITOR. 

railroad  company  not  liable  for  assault 
by  licensee  on  competitor  on  rail- 
road premises Ga.  213 

COMPLAINT. 

an  amendment  setting  out  negligence 
in  not  discovering  and  remedying 
defects,  etc.,  in  machinery  to  engine 
does  not  add  new  cause  of  action  in 
suit  for  injuries  caused  by  negligent 
running  of  engine Ga.  137 

complaint,  in  action  for  injuries  caused 
by  bursting  of  flask  containing 
molten  iron,  charging  defective  ap- 
pliances as  the  cause  of  accident, 
not  supported  by  evidence  that  same 
was  caused  by  negligence  of  defend- 
ant's superintendent Ind.  455 

where  the  facts  strongly  tend  to  show 
that  the  danger  from  which  injury 
resulted  was  a  known  incident  of 
the  service,  complaint  cannot  be 
made  good  without  denial  of  as- 
sumption of  risk  or  that  it  was  a 
known  incident  of  the  service ..  Ind.  461 
failure  to  aver  negligence  on  part  of 

vice-principal •  •  •  Ipd-  4^4 

injured  servant  must  show  violation 
of  duty  not  only  by  master,  but  if 
that  duty  has  been  delegated  to  an- 
other he  must  show  the  duty,  the 
delegation,  and  the  violation  thereof. 

Ind.  467 


employee  injured  by  being  drawn  into 
elevator  belt;  insufficiency  of  com- 
plaint on  the  question  of  feMow- 
servant  and  vice-principal Ind.  4^7 

insufficiency  of  complaint  in  action  by 
father  for  injuries  sustained  by  his 
son,  16  years  of  age,  by  fall  of  rock 
from  roof  of  coal  mine  in  which  he 
was  working 1"^.  481 


COMPLAINT  —  coHtintuJ. 
in  action  by  parent  for  injury  to  child, 
it  must  be  shown  that  child  was  too 
young  for  service  he  was  required 
to  perform,  or  that  neither  parent 
nor  child  had  knowledge  of  the  dan- 
ger ;  or  that  the  master  knowing  age 
and  inexperience  of  child  neglected 
to  give  him  necessary  wamingf  and 

instruction    Ind.   481 

in  action  for  death  of  baggage  master 
killed  by  fall  of  railroad  bridge, 
complaint  merely  alleging  that  rail- 
road company  permitted  bridge  to 
become  unsafe  was  defective  in  its 
omission  to  aver  that  employee  was 
ignorant  of  such  unsafe  condition  of 

bridge Ind.  483 

in  order  to  hold  railroad  company  for 
incompetency  of  servant  resulting 
in  injury  to  another  servant,  the 
latter  must  allege  and  prove  his  own 
ignorance  of  incompetency  of  fel- 
low-servant   Ind,  513 

insufficiency  of  complaint  averring  em- 
ployment of  incompetent  fellow- 
servant  Ind.  543 

reasonable  excuse  must  be  shown  by 
injured  servant  for  continuing  in 
service  after  knowledge  of  incom- 
petency of  fellow-servant Ind.  543 

it  is  essential  that  the  particular  duty 
neglected  be  declared  upon;  re- 
covery cannot  be  had  for  one  breach 
on  petition  counting  upon  another. . 

Iowa,  595 

CONDUCTOR. 

employee,  a  train-hand,  ordered  by 
conductor  to  step  from  moving  car 
to  couple  cars  injured  by  stepping 
on  timber  on  roadway;  railroad 
company  liable Ga.     96 

the  act  of  a  conductor  in  giving  order 
to  train-hand  was  that  of  the  rail- 
road company Ga.     96 

injured  while  flagging  train  caused  by 
his  slipping  upon  cross-tie;  risk  of 
employment   Ga.   109 

injured  by  derailment  of  freight  train, 
he  being  thrown  from  caboose  to 
ground Ga.  i  lo 

of  freight  train  thrown  to  ground  by 
giving  way  of  ladder  on  car,  the  ac- 
cident taking  place  in  South  Caro- 
lina   Ga.  Ill 

of  freight  train  killed  while  attempt- 
ing to  uncouple  cars  due  to  moving 
of  train ;  failure  to  prove  emergency 
in  performing  duties  not  ordinarily 
required  of  conductor Ga.  112 

an  engineer  cannot  excuse  himself  for 
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CONDUCTOR  —  conHnued, 

running  train  after  time  schedule 
has  expired  by  the  fact  that  he  acted 
under  orders  from  the  conductor, 
and  where  collision  results,  and  en- 
gineer is  injured  his  contributory 
negligence  precludes   recovery ..  Ga.    124 

in  authority  over  engineer  may  testify 
as  to  duties  of  latter Ga.  137 

employee,  one  of  a  crew  of  track 
hands,  riding  on  construction  train, 
is  a  co-employee  with  the  balance  of 
the  crew  including  the  conductor  or 
boss  of  the  squad  and  the  engineer 
and  fireman  of  the  engine Ga.  191 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-241 

of  freight  train  injured  while  coupling 
cars  belonging  to  another  company; 
defective  appliance;  assumption  of 
risk 111.  346 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup- 
ling cars ;  notes  of  Illinois  cases . . 

348-350 

killed  in  collision  with  train  of  another 
company  at  crossing,  caused  by  fail- 
ure of  joint  employee  at  crossing  to 
give  proper  signal ;  erroneous  in- 
struction implying  that  if  deceased's 
co-employees  on  train  were  negligent 
and  the  deceased  was  not,  recovery 
could  be  had,  the  fellow-servant  rule 
being  ignored 111.  350 

error  to  refuse  to  charge  that  if  con- 
ductor failed  to  observe  duty  im- 
posed by  statute  to  stop  train  at  in- 
tersecting crossings,  he  was  guilty 
of  negligence 111.  350 

switch  conductor  thrown  from  foot- 
board of  car  by  sudden  jerk  of  train 
caused  by  act  of  engine-driver;  fel- 
low-servant rule  applied 111.  352 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees     552-564 

fireman  of  construction  train  not 
guilty  of  contributory  negligence  be- 
cause of  failure  to  object  to  con- 
ductor's orders  which  were  against 
rules  of  railroad  company ....  Iowa,  649 

notes  of  Iowa  cases  relating  to  in- 
juries to  railroad  employees. ..  .661-680 

CONSTITUTIONAL  LAW. 

sections  3033t  3034,  and  3036  of  the 
Code  construed Ga.  196 


CONSTRUCTION  TRAIN. 

employee  riding  on  construction  train 
killed  in  collision  of  train  with  cows 
on  track;  contributory  negligence  in 
disobeying  rules  ^  against  sitting 
with  legs  hanging  over  side  of  car.. 

Ga.  191 

employee,  one  of  a  crew  of  track 
hands,  riding  on  construction  train, 
is  a  co-employee  with  the  balance  of 
the  crew,  including  the  conductor  or 
boss  of  the  squad  and  the  engineer 
and  fireman  of  the  engine Ga.  191 

shoveler  riding  on  construction  train 
injured  in  collision  with  "  wild " 
train 111.  394 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies ;  notes 
of   Indiana   cases 540-543 

track  laborer  thrown  between  cars  of 
work  train  which  was  suddenly 
started  by  engineer  without  warn- 
ing   Ind.  543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

CONTRACT. 

waiver  of  special  contract  and  suit  in 
tort  for  breach  of  duty Ga.     12 

contract  of  employment  assuming  all 
risks Ga.     50 

a  railroad  employee  may  by  contract 
waive  right  to  sue  for  injuries  not 
arising  from  criminal  negligence, 
but  a  contract  waiving  right  for  in- 
juries caused  by  criminal  negligence 
is  void  as  being  against  public  pol- 
icy   Ga.    89 

question  as  to  contract  of  employment 
was  for  jury  in  action  for  damages 
for  injuries  sustained  while  coup- 
ling  cars    Ga.  106 

a  contractor,  working  under  plans 
and  direction  of  architect,  only 
undertakes  as  to  skilfulness  of  his 
own  work,  and  is  liable  only  to  that 
extent 111.  416 

where  one  lets  a  contract  to  do  a 
particular  work  to  another,  reserv- 
ing to  himself  no  control  over  such 
work,  he  is  not  liable  for  negligence 
of  the  party  to  whom  contract  is 
let Ind.  456 

when  one  employed  under  contract 
with  corporation  in  construction  of 
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CONTRACT  -  cimHnued. 

building  is  a  servant  and  not  an  in- 
dependent contractor Iowa,  592 

construction  of  written  agreement 
should  not  be  sent  to  jury. . .  .Iowa,  59a 

• 

CONTRACTOIL      Sec    Independent 

CONTSACTOR. 

the  mere  employment  of  a  stevedore 
or  contractor  by  a  steamship  com- 
pany did  not  make  the  latter  liable 
for  an  injury  to  one  of  the  steve- 
dore's servants   Ga.    75 

railroad  not  liable  for  injuries  to 
laborers  in  employ  of  contractor. .Ga.  212 

liability  of  independent  contractor  for 
injuries  to  employees  engaged  in 
constructing  street-railway  track . . . 

Ga.  212 

servant  of  contractor  killed  by  negli- 
gence of  servants  of  railroad  com- 
pany ;  fellow-servant  rule 111.  407 

where  person  contracts  to  deliver 
wood  to  railroad  company,  the  latter 
to  furnish  equipment  to  move  it,  the 
men  on  train  being  under  his  orders, 
and  one  of  the  servants  employed 
by  him  to  load  wood  is  thrown  off 
car  and  killed,  all  the  parties  were 
servants  of  company,  and  the  negli- 
gence was  that  of  fellow-servant.. 111.  407 

contractor  not  liable  for  acts  of  either 
architect  or  owner  of  building  in 
course  of  construction 111.  4x6 

a  contractor,  working  under  plans  and 
direction  of  architect,  only  under- 
takes as  to  skilfulness  of  his  own 
work,  and  is  liable  only  to  that  ex- 
tent   111.  416 

contractor  working  under  direction  of 
architect  is  not  liable  for  injury  to 
workman  caused  by  fall  of  building, 
due  to  defect  in  plan  of  architect 
not  known  to  contractor 111.  416 

note  on  liability  of  contractors  and 
owners  of  buildings  for  injuries  to 
employees  and  third  persons,  and 
the  application  of  the  rule  of  re- 
spondeat superior 111.  416-418 

derrick,  used  in  hoisting  material  for 
building  in  course  of  construction, 
breaking  and  falling  upon  employees 
of  contractor;  defendant  not  liable.. 

Iowa,  S92 

sub-contractor  for  building  of  railroad 
bridges  not  a  co-servant  of  em- 
ployees operating  and  managing 
trains Iowa,  609 


CONTRIBUTORY  NEGLIGENCE. 

charge  on,  not  founded  on  evidence, 
erroneous Ga.     6 

proper  to  charge  that  if  plaintiff  con- 
tributed in  any  degree  to  the  injury 
recovery  could  not  be  had,  even 
though  defendant  was  negligent..Ga.    19 

female  employee  injured  by  hand  be- 
ing caught  in  latmdry  machinery; 
nonsuit Ga.    52 

brakeman  using  hand  instead  of  stick 
to  couple  cars,  against  rules  of 
railroad  company,  guilty  of  contrib- 
utory negligence Ga.  92,  93.    94 

but  see  case  where  railroad  was  held 
liable,  the  injury  to  brakeman  hap- 
pening in  Alabama,  the  law  of  that 
State   being   applied Ga.  94,    9S 

brakeman  coupling  cars  failing  to  use 
ordinary  care  to  extricate  himself 
from  danger  occasioned  by  negli- 
gence of  fellow-servant Ga.    95 

recovery  could  not  be  had  by  widow  of 
engineer  killed  in  collision  between 
trains  while  carrying  persons  en- 
gaged in  insurrection  against  the 
government Ga.  lao 

leading  case Ga.  lao 

an  engineer  cannot  excuse  himself  for 
running  train  after  time  schedule 
has  expired  by  the  fact  that  he 
acted  under  orders  from  the  con- 
ductor, and  where  collision  results 
and  engineer  is  injured  his  con- 
tributory negligence  precludes  re- 
covery   Ga.  114 

where  railroad  rule  is  violated  and 
employee  is  injured  in  an  accident 
he  must  show  that  such  violation 
did  not  contribute  at  all  to  the 
disaster  in  order  to  relieve  himself 
of  legal  consequences  of  violating 
rule Ga.  128 

upon  clear  proof  that  violation  of  rule 
did  not  contribute  at  all  to  disaster, 
injured  employee  will  not  be  pre- 
cluded from  recovery  by  such  harm- 
less violation  of  rule Ga.  ijS 

engineer  running  into  obstruction  on 
track  caused  by  cave-in  of  railroad 
embankment  entitled  to  recover 
damages  for  injuries  sustained  by 
him,  the  violation  of  a  railroad  rule 
by  the  engineer  in  permitting  an- 
other engineer  to  ride  with  him  on 
engine  not  contributing  to  the  dis- 
aster   Ga.  n8 

instruction  as  to  duty  of  engineer  to 
remain  at  his  post  in  case  of  im- 
pending collision  instead  of  leaping 
from  train  to  save  his  own  lifcGa.  140 
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CONTRIBUTORY      NEGLIGENCE  - 
continued, 

engineer  killed  in  collision  between  his 
engine  and  some  box  cars  standing 
on  side  track ;  violation  of  rules . . 

Ga.  156 

burden  of  proof  is  upon  employee 
who  violated  rule  prohibiting  use  of 
intoxicating  liquors  to  show  that 
such  violation  in  no  way  contrib- 
uted to  produce  the  injury Ga.  157 

flagman  injured  by  stove  in  car  which 
was  derailed  falling  on  him Ga.  166 

in  order  for  an  injured  employee  to 
recover  he  must  be  free  from  fault 
contributing  to  the  injury,  and  the 
burden  is  upon  him  to  prove  such 
freedom  from  fault Ga.  171 

where  suit  is  brought  by  parent  for 
homicide  of  son,  parent  cannot  re* 
cover  unless  son  could  have  done  so 
had  he  lived Ga.  171 

employee  riding  on  construction  train 
killed  in  collision  of  train  with 
cows  on  track;  contributory  negli- 
gence in  disobeying  rule  against  sit- 
ting with  legs  hanging  over  side  of 
car Ga.  191 

if  injured  employee  disobeyed  orders 
of  superior  the  burden  is  upon  him 
to  show  that  such  disobedience  did 
not  contribute  to  the  injury ....  Ga.  191 

violation  of  railroad  rules  will  not 
prevent  recovery  by  injured  em- 
ployee if  his  disobedience  did  not 
contribute  to  the  injury Ga.  207 

employee,  after  alighting  from  train, 
falling  into  pit  near  track Ga.  307 

street-railway  employee  riding  on  car 
struck  by  post  near  track ;  nonsuit . . 

Ga.  21 X 

where  plaintiff  is  guilty  of  contribu- 
tory negligence  he  cannot  recover 
unless  his  negligence  was  slight 
and  that  of  defendant  gross  in  com- 
parison with  each  other 111.  245 

but  this  doctrine  has  been  abrogated . . 

111.  246.  258,  301 

employee  injured  by  explosion  of 
steam  tank   111.  249 

positive  proof  of  due  care  on  plain- 
tiff's part  not  always  required,  as  it 
may,  under  certain  circumstances, 
be  taken  for  granted  that  such  care 
was  exercised    111.  250 

<]uestion  for  jury  whether  employee 
was  negligent  in  continuing  in  ser- 
vice after  knowledge  of  defect  in 
machinery  or  appliances  where 
there  was  promise  to  remedy  defect. 

111.  250 


CONTRIBUTORY      NEGLIGENCE  — 
continued. 

but  the  general  rule  as  to  assumption 
.of  extra  risks  does  not  apply  where 
the  master  expressly  promises  to 
remedy  the  defects,  in  which  case 
the  servant  may  continue  in  service 
a  reasonable  time  after  such  promise 
without  being  guilty  of  negligence, 
and  may  recover  if  injured 111.  250 

the  promise  of  the  master  to  repair 
defects  relieves  servant  from  charge 
of  negligence  by  continuing  in  ser- 
vice after  discovery  of  extra  risks 
to  which  he  would  be  exposed. .  .111.  250 

where  prima  facie  case  is  established 
by  plaintiff,  the  burden  is  upon  de- 
fendant to  show  contributory  negli- 
gence   111.  273 

employee  injured  by  elevator,  his 
duties  not  requiring  him  to  use  the 
same ;  master  not  liable 111.  290 

questions  of  negligence  are  questions 
of  fact  for  the  jury 111.  291 

when  servant  will  not  be  held  to  be 
guilty  of  negligence  where  he  is  in- 
jured in  attempt  to  save  property.. 

111.  291 

doctrine  confined  to  the  negligence  of 
the  party  injured 111.  291 

the  omission  by  one  servant,  or  many 
servants,  to  observe  rule  enforcing 
inspection  of  car  by  brakeman,  does 
not  excuse  a  servant  from  the  per- 
formance of  his  duty  in  that  respect, 
and  an  instruction  to  the  effect  that 
an  injured  party  was  so  excused 
was  erroneous   111.  335 

error  to  refuse  to  charge  that  if  con- 
ductor failed  to  observe  duty  im- 
posed by  statute  to  stop  train  at 
intersecting  crossings,  he  was  guilty 
of  negligence   111.  350 

cannot  be  said,  as  matter  of  law,  that 
workman  is  guilty  of  negligence  in 
changing  from  one  part  of  work  to 
another  at  command  of  agent  set 
over  him  by  master Ind.  422 

failure  of  minor  employee,  19  years  of 
age,  to  exercise  due  care  in  the 
operation  of  cleaning  machinery ; 
master  not  liable Ind.  438 

employee  changing  position  with  an- 
other injured  by  flying  object  from 
saw  machine  which  broke Ind.  443 

liability  of  master  for  negligent  act  of 
vice-principal  where  servant  is  free 
from  negligence  and  has  not  as- 
sumed the  hazard Ind.  467 

minor  employee,  10  years  of  age,  driv- 
ing mule^  in  coal  mine,  fatally  in- 
jured by  fall  of  slate  from  roof  of 
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CONTRIBUTORY      NEGLIGENCE  — 

continued, 

entry  or  passageway  through  which 
he  was  passing;  master  not  liable, 
the  employee  naving  assumed  the 
risk,  and  the  injury  also  being 
caused  by  negligence  of  fellow-ser- 
vant   Ind.  480 

general  verdict  showing  freedom  from 
contributory  negligence  decisive  on 
tae  question  where  special  verdict 
was  not  irreconcilable  therewith... 

Ind.  504 

violation  of  rule  by  brakeman  forbid- 
ding coupling  cars  by  hand  pre- 
cludes recovery  for  death  of  brake- 
man  killed  while  coupling  cars..Ind.  505 

employee,  under  engine  cleaning  it,  in- 
jured by  starting  of  engine,  negli- 
gent in  failing  to  notify  engineer  of 
his  position    Ind.  $13 

engineer,  in  employ  of  another  com- 
pany, running  switch  engine  into  de- 
fendant's yards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appliance 
whereby  deceased's  train  broke  in 
two  and  the  separated  cars  were 
thrown  against  the  deceased ;  failure 
to  keep  proper  lookout Ind.  518 

master  not  liable  where  negligence  of 
servant  brings  injury  upon  himself 
which  he  might  have  avoided  by  ex- 
ercise of  reasonable  care  and  prud- 
ence   Ind.  523 

bridge  carpenter  stepping  from  train 
and  killed  by  another  train;  rail- 
road not  liable Ind.  55  x 

where  minor  employee,  17  years  of 
age,  was  killed  by  falling  down  ele- 
vator shaft  in  defendant's  ware- 
house, the  negligence  charged  be- 
ing permitting  elevator  gate  to  be 
open  and  unfit  for  use,  piling  goods 
too  near  the  gate,  and  in  not  light- 
ing the  way  at  or  near  the  elevator, 
error  to  direct  verdict  for  defend- 
ant, question  of  contributory  negli- 
gence being  for  jury Iowa,  568 

where  minor  employee,  17  years  of 
age,  was  killed  by  falling  down  ele- 
vator shaft  in  defendant's  ware- 
house, the  negligence  charged  being 
permitting  elevator  gate  to  be  open 
and  unfit  for  use,  piling  goods  too 
near  the  gate,  and  in  not  lighting 
the  way  at  or  near  the  elevator, 
error  to  direct  verdict  for  defend- 
ant, question  of  contributory  negli- 
gence being  for  jury Iowa,  568 

error  to  exclude  evidence  tending  to 
show  employee's  knowledge  of  dan- 


CONTRIBUTORY      NEGLIGENCE  — 

continued, 

ger,  as  same  was  important  on  ques- 
tion of  contributory  negligence . 

Iowa,  57a 

where  brakeman,  in  disregard  of 
warnings  from  bystanders  of  danger, 
attempted  to  couple  cars  to  train 
in  rapid  motion  and  was  fatally  in- 
jured, he  was  guilty  of  such  con- 
tributory negligence  as  would  pre- 
clude  recovery  by  administratrix . . 

Iowa,6ia 

where  it  was  duty  of  brakeman  to  reg- 
ulate speed  of  cars,  but  he  failed  to 
do  so,  and  such  failure  was  wholly 
or  in  part  the  proximate  cause  of  ac- 
cident, he  was  guilty  of  negligence 
which   precluded   recovery ....  Iowa.  6ia 

fireman  of  construction  train  not 
guilty  of  contributory  negligence  be- 
cause of  failure  to  object  to  con- 
ductor's orders  which  were  against 
rules  of  railroad  company ....  Iowa,  649 

person  exposed  to  imminent  peril  act- 
ing in  manner  he  thought  best  for 
safety,  not  necessarily  negligent  be- 
cause he  may  not  have  done  right 
thing,  or  did  that  which  he  might 
not  have  done  at  time  free  from 
excitement Iowa,  649,  657 

CONVICT. 

liability  for  injuries  to  convict  while 
hired  out  to  work  on  railroad. .  .Ga.     81 

death  of  convict  caused  by  cruel 
treatment  of  chain-gang  boss;  em- 
ployer of  boss  liable Ga.     Zz 

CORPORATION. 

workman  engaged  in  same  job  with 
others,  and  having  direction  of  it, 
not  general  superintendent  of  cor- 
poration, but  a  f ellow-servant . . .  Ga.      12 

liability  for  negligence  of  agent  or 
manager  resulting  in  injury  to  em- 
ployees   Ga.     aa 

liability  for  act  of  agent  where  em- 
ployee loading  cars  in  steel  works 
was  injured  by  fall  of  pile  of  iron 
ore      111.  3aa 

COUPLING  CARS.  See  also  Coup- 
ling Stick  ;  Hand  Coupling. 

brakeman  using  hand  instead  of  stick 
to  couple  cars,  against  rules  of  rail- 
road company,  guilty  of  contribu- 
tory negligence Ga.  92,  93,     94 

but  see  case  where  railroad  was  held 
liable,  the  injury  to  brakeman  hap- 
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COUPLING  CARS --continued, 

pening  in  Alabama,  the  law  of  that 
State  being  applied Ga.  94,    95 

brakeman  injured  coupling  cars  while 
in  railroad  company's  service  in  Ala- 
bama; railroad  liable,  the  law  of 
Alabama  being  applied Ga.  94,     95 

contributory  negligence  of  brakeman 
coupling  cars  in  failing  to  use  or- 
dinary care  to  extricate  himself 
from  danger  occasioned  by  negli- 
gence  of  fellow-servant Ga.     95 

employee,  a  train  hand,  ordered  by 
conductor  to  step  from  moving  car 
to  couple  cars  injured  by  stepping 
on  timber  on  roadway;  railroad 
company  liable   Ga.     96 

employee's  hand  crushed  between 
bumpers  while  coupling  cars  con- 
trary to  rules  and  regulations  as  to 
use  of  coupling  stick Ga.  104 

employee  injured  by  sudden  jerk  of 
engine  while  coupling  cars,  caused 
by  incompetency  of  fireman  run- 
ning engine;  knowledge  of  incom- 
petency by  injured  servant Ga.  105 

question  as  to  contract  of  employment 
was  for  jury  in  action  for  damages 
for  injuries  sustained  while  coup- 
ling cars Ga.  106 

where  employee  was  injured  coupling 
cars,  error  to  admit  opinion  evidence 
of  plaintiff  as  to  what  damages  he 
suffered Ga.  107 

conductor  of  freight  train  killed  while 
attempting  to  uncouple  cars  due  to 
moving  of  train ;  failure  to  prove 
emergency  in  performing  duties  not 
ordinarily   required  of  conductor.. 

Ga.  112 

flagman  injured  while  coupling  cars 
to  train  due  to  sudden  backing  of 
train  without  signal Ga.  164 

notes  of  Georgia  cases  relating  to  in- 
juries to  minor  employees,  in  service 
of  railroad  companies 173-^74 

Rotes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-241 

brakeman  fatally  injured  while  coup- 
ling cars,  the  coupling  link  failing 
to  work,  and  employee  struck  by  car. 

111.  335 

notes  of  Illinois  cases  relating  to  in- 
juries to  brakemen 342-343 

conductor  of  freight  train  injured 
while  coupling  cars  belonging  to  an- 
other company ;  defective  appliance ; 
assumption  of  risk 111.  346 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup- 


COUPLING  CARS -^conHnued. 
ling  cars ;  notes  of  Illinois  cases . . 

348-350 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

minor  employee,  ten  years  of  age,  in- 
jured Vhile  coupling  coal  cars  in 
mine Ind.  482 

violation  of  rule  by  brakeman  forbid- 
ding coupling  cars  by  hand  pre- 
cludes recovery  for  death  of  brake- 
man  killed  while  coupling  cars. .  Ind.  505 

brakeman  injured  while  coupling  for- 
eign cars Ind.  508 

section  hand,  an  employee  under  21 
years  of  age,  injured  while  attempt- 
ing to  couple  cars  under  orders  of 
alleged  superior,  a  sharp  piece  of 
iron  which  projected  from  the  rail 
piercing  the  pantaloons  of  his  right 
leg,  passing  through  same  to  right 
foot,  holding  him  fast,  and  he  was 
run  over   Ind.  523 

minor  employees  injured  while  in  serv- 
ice of  railroad  companies;  notes  of 
Indiana  cases    540-543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees     55^564 

head  brakeman  on  freight  train  killed 
while  uncoupling  a  train  in  motion ; 
assumption  of  risk Iowa,  603 

where  brakeman,  in  disregard  of  warn- 
ings from  bystanders  of  danger,  at- 
tempted to  couple  cars  to  train  in 
rapid  motion  and  was  fatally  in- 
jured, he  was  guilty  of  such  con- 
tributory negligence  as  would  pre- 
clude recovery   by   administratrix.. 

Iowa,  612 

where  brakeman  is  injured  coupling 
cars,  burden  is  upon  him  to  prove 
that  he  was  exercising  ordinary 
care,  and  that  the  injury  was  caused 
by  negligence  of  def endant . . .  Iowa,  621 

brakeman  injured  by  being  struck  by 
engine  while  he  was  between  rails 
attending  to  his  duties,  the  engine 
being  engaged  in  "  kicking "  cars ; 
railroad  liable Iowa,  627 

brakeman  killed  while  uncoupling 
freight  cars,  owing  to  engineer  giv- 
ing cars  a  "  kick ;  "  railroad  liable . . 

Iowa,  654 

notes  of  Iowa  cases  relating  to  in- 
juries to  railroad  employees 66x-68o 

COUPLING-STICK.  See  also  Coup- 
ling Cars  :  Hand  Coupling. 

brakeman  using  hand  instead  of  stick 
to  couple  cars,  against  rules  of  rail- 
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COUPLING-STICK  —  ^4^if/i«tr/rf. 
road  company,  guilty  of  contributory 
negligence Ga.  92,  93,    94 

but  see  case  where  railroad  was  held 
liable,  the  injury  to  brakeman  hap- 
pening in  Alabama,  the  law  of  that 
state  being  applied Ga.  94,    9s 

employee's  hand  crushed  between 
bumpers  while  coupling  cars  con- 
trary to  rules  and  regulations  as  to 
use  of  coupling  stick Ga.  104 

violation  of  rule  by  brakeman  forbid- 
ding coupling  cars  by  hand  pre- 
cludes recovery  for  death  of  brake- 
man  killed  while  coupling  cars . .  Ind.  505 

CRIMINAL  NEGLIGENCE. 

erroneous  instruction  as  to  what  con- 
stitutes criminal  negligence Ga.       6 

.  to  entitle  recovery  for  homicide  of 
servant  caused  by  negligence  of  fel- 
low-servant it  must  appear  that 
homicide  amounted  to  a  crime.. Ga.     12 

for  a  widow  to  have  a  right  of  action 
for  homicide  of  her  husband  his 
death  must  have  been  caused  by 
some  act  or  criminal  negligence  of 
defendants   Ga.     76 

a  railroad  employee  may  by  contract 
waive  right  to  sue  for  injuries  not 
arising  from  criminal  negligence,  but 
a  contract  waiving  right  for  injuries 
caused  by  criminal  negligence  is 
void  as  being  against  public  policy. . 

Ga.    89 

CROSSING. 

conductor  killed  in  collision  with  train 
of  another  company  at  crossing, 
caused  by  failure  of  joint  employee 
at  crossing  to  give  proper  signal; 
erroneous  instruction  implying  that 
if  deceased's  coemployees  on  train 
were  negligent  and  the  deceased  was 
not,  recovery  could  be  had,  the  fel- 
low-servant rule  being  ignored.  .111.  350 

error  to  refuse  to  charge  that  if  con- 
ductor failed  to  observe  duty  im- 
posed by  statute  to  stop  train  at 
intersecting  crossings,  he  was  guilty 
of  negligence 111.  3So 

engineer,  in  employ  of  one  company, 
injured  in  collision  caused  by  serv- 
ants of  another  company  at  a  cross- 
ing  Ind.  5^^ 

the  statute  relating  to  duties  of  rail- 
road companies  to  properly  maintain 
crossings,  construed Ind.  566 

CROSSING  TRACK. 

subcontractor  engaged  in  loading  car 
struck  by  freight  train  while  cross- 


CROSSING  TKKCYi-'ConHnued. 

ing  track,  run  over  and  killed,  the 
train  being  pushed  at  greater  speed 
than  usual ;  railroad  liable. . . .  Iowa,  609 

CRUEL  TREATMENT. 

death  of  convict  caused  by  cruel  treat- 
ment of  chain-gan^  boss;  employer 
of  boss  liable Ga.    8i 

CUSTOM. 

custom  of  other  railroads  than  the 
company  sued  as  to  building  of  rail- 
road bridges  too  low  for  safety  of 
employees  on  top  of  cars,  incompe- 
tent evidence In<L  488 

before  a  custom  can  affect  rights  of 
parties,  it  must  be  so  general  that 
knowledge  thereof  by  them  may  be 
presumed   Iowa.  580 

DAMAGES. 

father  may  recover  damages  for  loss 
of  labor  and  services  of  minor  child 
and  for  burial  and  other  expenses 
on  account  of  negligent  homicide  of 
child   Ga.    4^ 

action  by  father  for  loss  of  services 
resulting  from  injury  to  minor  child, 
employed  in  factory,  is  not  a  case 
for  vindictive  or  exemplary  dam- 
ages   Ga.    45 

what  may  be  shown  in  rebuttal  of  ar- 
gument that  father  had  relinquished 
all  right  to  minor  child's  earnings.. 

Ga.    45 

where  plaintiff,  23  years  of  age,  was 
greatly  wounded  and  bruised,  and 
his  right  hand  had  to  be  amputated 
above  the  wrist,  verdict  for  $4,700 
was  not  excessive Ga.    9^ 

question  as  to  contract  of  employment 
was  for  jury,  in  action  for  damages 
for  injuries  sustained  while  coup- 
ling cars Ga.  106 

where  employee  was  injured  coupling 
cars  error  to  admit  opinion  evidence 
of  plaintiff  as  to  what  damages  he 
suffered Ga.  107 

the  question  of  damages  is  to  be  fixed 
by  jury  from  the  facts  proved.. Ga.  107 

verdict  for  $16,044  damages  for  injury 
to  conductor  in  derailment  of  train 
not  excessive,  where  he  was  33 
years  of  age,  earning  $70  per  month, 
and  sustained  serious  and  perma- 
nent injuries,  his  heart  being  dis- 
placed, and  his  arm,  shoulder,  head, 
side,  leg.  etc.,  being  injured..  ..Ga.  no 

pecuniary  injury  not  the  only  one  for 
which    compensation    ought    to    be 
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DAMAGES  —  continued, 

allowed,  but  damages  for  mental 
suffering  may  also  be  given.... Ga.  1x4 

-where  plaintiff's  counsel,  pending  mo- 
tion for  new  trial  by  defendant, 
voluntarily  wrote  off  $2,000  from 
the  verdict  for  $12,000,  so  as  to 
bring  verdict  within  measure  of 
damages  proved  under  Carlisle 
tables  of  mortality,  refusal  of  new 
trial  was  not  error Ga.  140 

defendant  could  not  complain  where 
plaintiff  wrote  off  part  of  damages 
awarded  by  verdict,  because  de- 
fendant was  not  hurt  by  making 
judgment  less   Ga.  140 

annuity  tables  as  evidence  on  measure 
of  damages    Ga.  157 

misleading  instruction  as  to  use  of 
mortality  and  annuity  tables  not 
corrected  by  allowing  plaintiff  to 
arbitrarily  write  off  part  of  dam- 
ages recovered    Ga.  164 

note  on  annuity  and  mortality  tables 
as  evidence  on  question  of  damages. 

165-166 

jury  may  use  tables  of  life  expec- 
tancy in  estimating  damages. . .  .Ga.  188 

verdict  for  $5,500  for  widow  suing 
for  homicide  of  husband  not  exces- 
sive, where  husband  had  an  expec- 
tancy of  over  twenty  years  of  life 
and  an  annual  income  of  about 
$1,000 Ga.  188 

the  act  of  1878,  Code,  section  2972, 
gives  widow  right  to  recover  full 
value  of  life  of  husband  for  whose 
homicide  she  sues,  and  is  not  un- 
constitutional   Ga.  188 

improper  pleading  in  action  under  the 
statute  for  damages  for  death  of 
minor  employee  in  coal  mine. . .  .111.  311 

verdict  for  $10,000  for  brakeman,  left 
arm  being  broken  and  head  injured, 
excessive 111.  356 

instruction  that  jury,  in  determining 
amount  of  damages,  must  exercise 
their  own  judgment  from  facts 
proved,  and  from  their  own  experi- 
ence with  mankind,  is  erroneous,  as 
question  must  be  determined  from 
evidence  alone 111.  358 

a  limit  should  be  fixed  within  which 
jury  should  be  confined  on  question 
of  damages  111.  358 

rule   as   to   damages  where   death   of 

'  person  is  caused  by  wrongful  act  of 
another 111.  358 

in  action  under  statute  brought  by  ad- 
ministratrix of  deceased  person, 
error  to  admit  evidence  that  plain- 

VOL.  XIV  — 47 


DAMAGES  —  continued, 

tiff  and  next  of  kin  had  no  other 
means  of  support  than  the  earnings 
of  deceased,  as  damages  in  such 
case  are  limited  to  pecuniary  loss 
suffered  by  widow  and  next  of  kin.. 

111.  362 

proper  to  consider  pain  and  suffering, 
expenses  incurred  for  medical  at- 
tendance, character  of  injury,  effect 
upon  ability  of  person  injured  to 
earn  money,  etc Ind.  422 

verdict  will  not  be  disturbed  for  ex- 
cessive damages  unless  such  as  to 
induce  court  to  believe  that  same 
was  result  of  prejudice,  etc.,  on  part 
of  jury Ind.  422 

in  action  by  parent  for  death  of  son, 
the  fact  that  deceased,  by  tempo- 
rary arrangement  with  parent,  used 
his  earnings  in  own  support  would' 
not  defeat  parent's  right  to  recover 
child's  earnings  in  excess  of  cost  of 
supporting  him   Iowa,  568 

Carlisle  life  tables  admissible  on  ques- 
tion of  damages  for  purpose  of 
showing  life  expectancy Iowa,  609 

verdict  for  $9,000  not  excessive  where 
railroad  laborer  was  disabled  for 
life,  his  thigh  crushed,  and  he  sus- 
tained severe  internal  injuries,  not 
excessive Iowa,  634 

verdict  for  $8,000  for  death  of  fire- 
man, a  man  of  good  habits  and 
health,  earning  $2.20  a  day,  and 
with  a  life  expectancy  of  forty 
years,  not  excessive Iowa,  649 

verdict  for  $5,000  for  death  of  brake- 
man,  25  years  of  age,  in  good  health 
and  earning  $55  per  month ...  Iowa,  654 

competent  for  injured  party  to  show 
nature  of  employment  and  his  de- 
pendence thereon  for  support  as 
well  as  value  of  services Iowa,  657 

verdict  for  $2,000  for  employee  work- 
ing on  track  who  was  injured  in 
the  spine,  suffered  great  pain  and 
unable  to  work  for  long  time,  not 
excessive Iowa,  657 

DEATH. 

employee  in  building  killed  by  negli- 
gent act  of  blaster  in  employ  of 
same  master    Ga.      6 

to  entitle  recovery  for  homicide  of 
servant  caused  by  negligence  of  fel- 
low-servant it  must  appear  that 
homicide  amounted  to  %  crime.. Ga.     12 

employee,  a  carpenter,  fatally  injured 
by  alleged  careless  act  of  defend- 
ant's   superintendent    in    m^aging 
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derrick  and  other  appliances  used  in 
constructing  a  building,  whereby  in- 
jured servant  was  thrown  to  ground 
and  a  heavy  piece  of  timber  fell 
from   derrick  upon  him;   demurrer 

to  complaint  sustained Ga.     u 

statute  providing  for  recovery  for 
homicide  caused  by  unlawful  act.. 

Ga.     12 

statute  fixing  liability  of  railroad 
companies  and  druggists  for  inju* 
ries  to  employees  and  others. . .  .Ga.     la 

female  employee,  15  years  of  age, 
fatally  injured  by  machinery  in  cot- 
ton mill    Ga.    43 

father  may  recover  damages  for  loss 
of  labor  and  services  of  minor  child 
and  for  burial  and  other  expenses 
on  account  of  negligent  homicide 
of  child    Ga.    43 

female  employee's  hand  caught  in  ma- 
chinery in  cotton  mill,  the  injury 
resulting  in  death ;  employer  liable.. 

Ga.    45 

death  of  person  making  statements 
which  form  part  of  res  gesta  not 
ground  for  their  exclusion  from  evi- 
dence   Ga.    45 

death  of  person  in  an  attempt  to  res- 
cue employee  from  suffocation  by 
poisonous  gas  in  oil  tank ;  oil  com- 
pany not  liable  where  there  was  no 
negligence  on  its  part Ga.     53 

laborer  in  employ  of  stevedore  loading 
vessel  falling  from  gangway  and 
drowned,  caused  by  alleged  negli- 
gent rolling  of  barrels Ga.     75 

for  a  widow  to  have  a  right  of  action 
for  homicide  of  her  husband,  his 
death  must  have  been  caused  by 
some  act  or  criminal  negligence  of 
defendants Ga.     76 

allegations  that  defendants  had  erected 
a  platform  or  bridge  in  its  building 
for  egress  and  ingress ;  that  while 
plaintiff's  husband  was  endeavor- 
ing, at  instance  of  tenants,  to'  move 
an  iron  safe  into  building,  the  plat- 
form gave  way  and  he  was  killed; 
sufficient  to  sustain  action  by 
widow Ga.    76 

death  of  convict  caused  by  cruel 
treatment  of  chain-gang  boss;  em- 
ployer of  boss  liable Ga.    82 

brakeman  to  ascertain  cause  of  fire  at- 
tempting to  get  on  top  of  box  car, 
fatally  injured  by  appliance  giving 
way  and  falling  through  car;  erro- 
neous nonsuit   Ga.    89 

car  repairer  killed  by  switch   engine 


DEATH  —  continued. 

striking  car  under  which  he  was  at 

work Ga.  loS 

conductor  of  freight  train  killed  while 
attempting  to  uncouple  cars,  due  to 
moving  of  train;  failure  to  prove 
emergency  in  performing  duties  not 
ordinarily  required  of  conductor... 

Ga.  lit 

recovery  could  not  be  had  by  widow 
of  engineer  killed  in  collision  be- 
tween trains  while  carrying  persons 
engaged  in  insurrection  against  the 
government Ga.  120 

engineer  killed  in  jumping  from  en- 
gine to  avoid  collision;  railroad  lia- 
ble   Ga.  139 

engineer  killed  in  collision  between 
trains ;  railroad  liable Ga.  140 

engineer  killed  in  collision  between 
his  engine  and  some  box  cars  stand- 
ing on  side  track ;  violation  of 
rules;   contributory  negligence .. Ga.  156 

engineer  killed  in  collision  of  his  train 
with  train  standing  on  side  track, 
the  accident  being  due  to  negligent 
switching;   railroad   liable Ga.  157 

minor  employee,  a  train  hand  in  em- 
ploy of  one  railroad  company,  rid- 
ing on  top  of  car,  knocked  off  and 
killed  while  passing  under  a  bridge 
crossing  track  of  another  railroad.. 

Ga.  167 

minor  employee  killed  by  being  thrown 
from  tender  of  engine  and  run  over. 

Ga.  171 

where  suit  is  brought  by  parent  for 
homicide  of  son,  parent  cannot  re- 
cover unless  son  could  have  done  so 
had  he  lived Ga.  171 

section  boss  inspecting  track  struck 
and  killed  by  train;  verdict  for 
plaintiff  contrary  to  evidence Ga.  180 

track  hand  killed  by  engine  or  train; 
judgment  for  plaintiff  reversed  for 
variance  between  pleading  and 
proof Ga.  18^ 

freight-car  inspector  nm  over  and 
killed  by  train;  railroad  liable.. Ga.  188 

verdict  for  $5,500  for  widow  suing  for 
homicide  of  husband  not  excessive, 
where  husband  had  an  expectancy 
of  over  twenty  years  of  life  and  an 
annual  income  of  about  $1,000.. Ga.  188 

the  act  of  1878,  Code,  section  2972. 
gives  widow  right  to  recover  full 
value  of  life  of  husband  for  whose 
homicide  she  sues,  and  is  not  un- 
constitutional   Ga.  188 

employee  riding  on  construction  train 
killed    in    collision    of    train    with 
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cows  on  track;  contributoty  negli- 
gence in  disobeying  rules  against 
sitting  with  legs  hanging  over  side 
of  car  Ga.  191 

employee  of  one  conipany  killed  while 
riding  on  car  that  was  derailed  on 
track  of  another  company Ga.  193 

fall  of  railroad  bridge  and  scaffold 
and  person  working  thereon  killed; 
railroad  company  liable Ga.  196 

street-railway  employee  riding  on  car 
struck  by  post  near  track;  nonsuit. 

Ga.  21 X 

liability  of  railroad  company  for  kill- 
ing of  person  by  agent  of  company.. 

Ga.  az3 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-341 

fireman  killed  in  railroad  accident 
caused  by  ice  and  snow  accumula- 
tions on  track  assumed  risks  of 
employment Idaho,  244 

employee  killed  in  derailment  of  train, 
a  car  falling  upon  him Idaho,  245 

employee  fatally  injured  by  bursting 
of  an  emery  stone  in  defendant's 
factory III.  249 

engine  driver  on  switch  locomotive 
falling  from  footboard  while  in  act 
of  oiling  engine,  run  over  and 
killed;  railroad  company  liable.. 111.  250 

fireman  killed  by  explosion  of  boiler 
of  stationary  engine;  master  liable.. 

111.  258 

employee  overcome  by  noxious  gas 
while  trying  to  remove  certain 
boards  in  gas  works,  falling  and 
fatally  injured  111.  289 

employee  killed  by  falling  into  vat  of 
hot  grease  in  slaughter  house . . .  111.  290 

employee  killed  by  falling  down  unpro- 
tected shaft  of  coal  mine;  owner  of 
mine  liable  111.  307* 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-311 

minor  employee  killed  by  fall  of  rock 
from  roof  of  coal  mine;  improper 
pleading  under  statute 111.  311 

improper  pleading  in  action  under  the 
statute  for  damages  for  death  of 
minor  employee  in  coal  mine. . .  .111.  311 

employee  of  ice  machine  company 
killed  by  fall  of  tank  which  had 
been  improperly  constructed  in 
brewery ;  joint  liability 111.  3^6 

brakeman  fatally  injured  while  coup-    • 
ling  cars,  the  coupling  link  failing 
to   work,   and    employee    struck   by 
car 111.  335 


DEATH  ^continued. 

brakeman  fatally  injured  while  at- 
tempting to  apply  brake  to  train 
which  was  running  at  high  speed  on 
down  grade;  railroad  company  lia- 
ble   111.  339 

notes  of  Illinois  cases  relating  to  in- 
juries to  brakemen 342-343 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  un- 
coupling cars;  notes  of  Illinois 
cases 348-350 

conductor  killed  in  collision  with  train 
of  another  company  at  crossing, 
caused  by  failure  of  joint  employee 
at  crossing  to  give  proper  signal ; 
erroneous  instruction  implying  that 
if  deceased's  co-employees  on  train 
were  negligent  and  the  deceased  was 
not,  recovery  could  be  had,  the  fel- 
low-servant rule  being  ignored ..  111.  350 

e^'flfineer  killed  by  explosion  of  boiler 
of  locomotive;  defendant  not  liable. 

111.  353 

engineer  killed  by  breakdown  of 
bridge  while  train  was  passing  over 
same;  railroad  company  liable.. III.  356 

fireman  killed  by  precipitation  of  loco- 
motive into  opening  across  track; 
erroneous  charge  on  damages . . .  111.  358 

rule  as  to  damages  where  death  of  per- 
son is  caused  by  wrongful  act  of 
another 111.  358 

in  action  under  statute  brought  by 
administratrix  of  deceased  person, 
error  to  admit  evidence  that  plain- 
tiff and  next  of  kin  had  no  other 
means  of  support  than  the  earnings 
of  deceased,  as  damages  in  such 
case  are  limited  to  pecuniary  loss 
suffered  by  widow  and  next  of  kin.. 

111.  362 

employee  in  railroad  shops  engaged  in 
pushing  lumber  cars,  under  fore- 
man's direction,  killed  by  being 
caught  between  cars;  railroad  com- 
pany liable   111.  387 

injuries  to  railroad  employees;  notes 
of  Illinois  cases 389-393 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts.. 

399-406 

servant  of  contractor  killed  by  negli- 
gence of  servants  of  railroad  com- 
pany ;  fellow-servant  rule 111.  407 

where  person  contracts  to  deliver 
wood  to  railroad  company,  the  latter 
to  furnish  equipment  to  move  it, 
the  men  on  train  being  under  his 
orders,  and  one  of  the  servants  em- 
ployed   by    him    to    load    wood    is 
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DEATH  —  continued, 
thrown  off  car  and  Idiled,  all  the 
parties  were  servants   of  company, 
and  the  negligence  was  that  of  fel- 
low-servant   111.  407 

action  under  the  Death  Act,  1853.. 111.  407 

employee  killed  by  fall  of  derrick  in 
quarry ;  master  not  liable Ind.  447 

employee  killed  by  natural  gas  explo- 
sion ;  defendant  liable Ind.  456 

employee  killed  by  fall  of  stone  in 
stone  yard;  insufficiency  of  com- 
plaint   Ind.  461 

minor  employee,  19  years  of  age,  driv- 
ing mule  in  coal  mine,  fatally  in- 
jured by  fall  of  slate  from  roof  of 
entry  or  passageway  through  which 
he  was  passing;  master  not  liable, 
the  employee  having  assumed  the 
risk,  and  the  injury  also  being 
caused  by  negligence  of  fellow- 
servant  Ind.  480 

in  action  for  death  of  baggage  master 
killed  by  fall  of  railroad  bridge, 
complaint  merely  alleging  that  rail- 
road company  permitted  bridge  to 
become  unsafe  was  defective  in  its 
omission  to  aver  that  employee  was 
ignorant  of  such  unsafe  condition  of 
bridge Ind.  483 

freight  train  derailed  by  breaking  of 
switch  pin  and  negligence  of  switch 
tender,  and  brakeman  on  train 
killed;  railroad  company  not  liable.. 

Ind.  503 

violation  of  rule  by  brakeman  forbid- 
ding coupling  cars  by  hand  precludes 
•recovery'  for    death    of    brakeman 
killed  while  coupling  cars Ind.  505 

brakeman  fatally  injured  by  alleged 
defective  brake  staff  on  a  gondola 
car Ind.  506 

brakeman  killed  by  coming  in  contact 
with  a  switch  while  he  was  on  lad- 
der of  freight  car  attending  to  his 
duties ;  railroad  liable Ind.  509 

car  repairer,  working  on  flat  car, 
killed  by  train  which  was  run 
against  car  without  signal;  railroad 
liable Ind.  516 

engineer,  in  employ  of  another  com- 
pany, running  switch  engine  into  de- 
fendant's yards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appli- 
ance, whereby  deceased's  train  broke 
in  two  and  the  separated  cars  were 
thrown  against  the  deceased ;  failure 
to  keep  proper  lookout Ind.  518 

minor  employees  injured  w)iile  in  ser- 
vice of  railroad  companies ;  notes  of 
Indiana  cases   540-543 


DEATH  —  contintud, 

peculiar  accident  to  laborer  on  flat 
car;  caught  by  wire  which  t>ecame 
detached,  fell  on  freight  car  and  was 
carried  to  fiat  car,  which  dragged 
him  from  the  car  and  he  was  killed ; 
railroad  not  liable Ind.  S50 

bridge  carpenter  stepping  from  train 
and  killed  by  another  train;  rail- 
road not  liable Ind.  551 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

where  minor  employee,  17  years  of 
age,  was  killed  by  falling  down  ele- 
vator shaft  in  defendant's  ware- 
house, the  negligence  charged  being 
permitting  elevator  gate  to  be  open 
and  unfit  for  use,  piling  goods  too 
near  the  gate,  and  in  not  lighting  the 
way  at  or  near  the  elevator,  error  to 
direct  verdict  for  defendant,  ques- 
tion of  contributory  negligence  be- 
ing  for  jury Iowa,  568 

in  action  by  parent  for  death  of  son. 
the  fact  that  deceased,  by  tempo- 
rary arrangement  with  parent,  used 
his  earnings  in  own  support  would 
not  defeat  parent's  right  to  recover 
child's  earnings  in  excess  of  cost  of 
supporting  him    Iowa.  568 

engineer  operating  traction  engine 
used  in  moving  threshing  machine 
killed  while  assisting  agent  in  mov- 
ing machine ;  defendant  not  liable . . 

Iowa.  588 

death  of  sick  employee  caused  by  al- 
leged exposure  on  being  called  to 
attend  to  certain  repairs  in  water- 
works; master  not  liable Iowa.  592 

head  brakeman  on  freight  train  killed 
while  uncoupling  a  train  in  motion ; 
assumption  of  risk Iowa.  603 

brakeman  standing  on  top  of  box  car 
watching  for  signal  from  conductor 

'  knocked  from  car  by  head  coming 
in  contact  with  spout  of  water  tank, 
and  run  over  and  killed;  railroad 
liable Iowa,  607 

brakeman  engaged  in  making  a  flying 
switch  thrown  or  compelled  to  jump 
from  end  of  car,  run  over  and 
killed Iowa.  608 

sub-contractor  engaged  in  loading  car 
struck  by  freight  train  while  cross- 
ing track,  run  over  and  killed,  the 
train  being  pushed  at  greater  speed 
than  usual:  railroad  liable. ..  .Iowa,  609 

where  brakeman,  in  disregard  of  warn- 
ings from  bystanders  of  danger,  at- 
tempt to  couple  cars  to  train  in 
rapid   motion   and   was    fatally    in- 
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DEATH  —  continued, 

jured,  he  was  guilty  of  such  con- 
tributoiy  negligence  as  would  pre- 
clude recovery  by  administratrix . . . 

Iowa,  6i3 

brakeman  on  top  of  car  fatally  in- 
jured by  coming  in  contact  with 
bridge;  error  to  refuse  instruction 
on  question  of  brakeman's  knowl- 
edge of  danger  and  assumption  of 
risk Iowa,  626 

car  repairer  killed  while  working  un- 
der car ;  railroad  liable Iowa,  629 

water  boy  killed  by  car  leaving  track 
and  falling  on  him Iowa,  642 

fireman  fatally  injured  in  collision  be- 
tween construction  and  passenger 
train > Iowa,  649 

fireman  killed  by  being  thrown  from 
engine  which  ran  into  snow  bank; 
risk  of  employment Iowa,  654,  655 

brakeman  killed  while  uncoupling 
freight  cars,  owing  to  engineer  giv- 
ing cars  a  "  kick ;  "  railroad  liable.. 

Iowa,  654 

train  passing  through  snow  bank  and 
brakeman  falling  from  engine  and 
run  over ;  assumption  of  risk . .  Iowa,  654 

section  hand  killed  by  passing  freight 
train Iowa,  656 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

DECLARATION. 

allegations  that  defendants  had  erected 
a  platform  or  bridge  in  its  build- 
ing for  egress  and  ingress;  that 
while  plaintiff's  husband  was  en- 
deavoring, at  instance  of  tenants,  to 
move  an  iron  safe  into  building,  the 
platform  gave  way  and  he  was 
killed;  and  that  this  was  caused  by 
faulty  construction  of  platform,  not 
sufficient  to  sustain  action  by 
widow Ga.    yS 

sufficiency  of  declaration  to  permit 
evidence  as  to  specific  personal  in- 
juries   Ga.  128 

discussion  of  questions  relating  to 
pleading  and  practice  on  declaration 
and  amendments Ga.  167 

emplojree  stringing  telephone  wires 
coming  in  contact  with  electric 
wire  system  of  railroad  company; 
failure  to  allege  permission  from 
latter  company  to  climb  its  pole  or 
that  it  had  notice  of  injured  party's 
presence;  error  not  to  sustain  de- 
murrer   Ga.  201 


DECLARATIONS. 

though  declarations  be  no  part  of  res 
gesta,  their  admission,  unless  ob- 
jected to  on  proper  ground,  is  not 
cause  for  new  trial Ga.  xo8 

dying  declarations  not  admissible  in 
civil  cases    Ga.  17I 

declarations  of  agent  or  employee 
made  at  times  far  removed  from 
acts  to  which  they  relate,  incom- 
petent as  evidence,  not  being  part 
of  res  gest€t Iowa,  572 

DEFECT. 

where  duty  of  inspection  of  rope  did 
not  rest  upon  plaintiff,  not  error  to 
decline  to  charge  that  he  could  not 
recover  if  he  had  same  means  of 
knowing  defect  as  defendant  did..Ga.     20 

duties  of  master  and  servant  arising 
out  of  their  relationship Idaho,  242 

error  to  give  instruction  ignoring  es- 
sential element  of  knowledge  of  de- 
fect in  order  to  fix  master's  liabil- 
ity   111.  245 

question  for  jury  whether  employee 
was  negligent  in  continuing  in  ser- 
vice after  knowledge  of  defect  in 
machinery  or  appliances  where 
tnere  was  promise  to  remedy  defect.. 

111.  250 

it  is  the  duty  of  a  brakeman  to  see 
that  the  brakes  are  in  proper  con- 
dition for  use  and  to  report  defects 
to  the  railroad  company 111.  339 

erroneous  instruction  as  to  duty  of 
railroad  company  to  keep  road  and 
machinery  in  good  and  safe  condi- 
tion for  v^e  of  employees,  where 
employee  was  injured  by  falling 
from  a  ladder  which  he  had  con- 
stantly used  and  whose  duty  it  was 
to  report  any  defect  to  the  com- 
pany   111.  339 

reasonable  and  ordinary  care  required 
of  master  to  take  notice  of  liability 
of  parts  of  machinery  to  decay  from 
age  or  use,  and  this  applies  in  the 
case  of  a  rope  attached  to  ma- 
chinery   Ind.  422 

knowledge  of  defect  by  master  and 
servant Ind.  447 

where  an  employee  voluntarily  con- 
tinues in  Piaster's  service  after  no- 
tice of  defects  in  machinery,  etc.,  he 
assumes  the  increased  risk,  unless 
the  master  expressly  or  impliedly 
promises  to  remedy  defect Ind.  474 

in  action  for  death  of  baggage  master 
killed  by  fall  of  railroad  bridge, 
complaint  merely  alleging  that  rail- 
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DEFECT  —  continued, 

road  company  permitted  bridge  to 
become  unsafe  was  defective  in  its 
omission  to  aver  that  employee  was 
ignorant  of  such  tinsafe  condition  of 
bridge Ind.  483 

duty  of  master  to  notify  servant  of 
latent  defects,  but  liability  of  master 
affected  by  servant's  knowledge  of 
defect Ind.  523 

rule  as  to  employee  continuing  in 
service  after  knowledge  of  defec- 
tive machinery,  etc Iowa,  $77 

whether  plaintiff  had  knowledge  of 
defective  hoisting  cages  in  coal 
mine,  question  for  jury Iowa,  580 

it  is  the  employee's  knowledge  of  de- 
fect, etc.,  and  not  his  means  of 
knowledge  that  affects  his  right  of 
recovery Iowa,  619 

DEFECTIVE  APPLIANCE. 

employee  injured  by  defective  shuttle 
of  machinery  in  cotton  mills. . .  .Ga.     19 

employee  injured  by  defective  fasten- 
ing to  rope Ga.    ao 

bridge  laborer  struck  by  defective 
windless Ga.    ai 

mechanic  engaged  in  placing  machine 
in  proper  position  injured  by  fall  of 
part  of  machine;  knowledge  of 
danger ;  master  not  liable Ga.    36 

employee  injured  by  saw  machine; 
master  liable  for  furnishing  defec- 
tive appliance   Ga.     51 

employee  working  in  hold  of  vessel  in- 
jured by  fall  of  bale  of  cotton, 
caused  by  defective  appliance; 
steamship   company  liable Ga.     79 

brakeman,  while  attending  to  brake, 
injured  by  defective  cogwheel  on 
brake ;    railroad    liable Ga.    87 

brakeman,  to  ascertain  cause  of  fire, 
attempting  to  get  on  top  of  box  car, 
fatally  injured  by  appliance  giving 
way  and  falling  through  car;  erro- 
neous nonsuit   Ga.    89 

fireman  thrown  from  engine  by  sud- 
den release  of  brakes,  caused  by 
defective  appliances;  erroneous  non- 
suit   Ga.  159 

section  boss  injured  by  hand  car  which 
ran  off  track  owing  to  a  defective 
appliance;  knowledge  of  defect  by 
employee Ga.  175 

track  hand  injured  by  defective  ham- 
mer, the  breaking  of  which  caused 
pieces  to  fly  off  and  strike  plaintiff 
in  eye  and  knee;  verdict  for  plain- 
tiff contrary  to  law  and  evidence.. 

Ga.  181 


DEFECTIVE   APPLIANCE— r^wAiMwrf. 

track  hand  injured  by  iron  rail  fall- 
ing from  hand  car  which  was  being 
unloaded;  knowledge  by  em- 
ployee of  defective  machinery Ga.  187 

employee  working  on  railroad  bridge 
falling  to  ground  by  splitting  of 
stringer  on  which  "pinch  bar"  he 
was  using  rested ;  nonsuit Ga.  195 

employee  injured  by  the  falling  of  a 
derrick,  caused  by  breaking  of  guy 
rope ;  erroneous  nonsuit Ga.  198 

passenger  injured  by  sudden  jerk  of 
train,  caused  by  breaking  of  coup- 
ling pin;  railroad  company  liable.. 

Ga.  214 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 2x5-241 

pumpman  in  gold  mine  injured  by  fall 
of  defective  cylinder  to  pump;  de- 
fendant liable    Idaho,  242 

fireman  injured  by  breaking  of  a  blow- 
off  pipe  while  attending  to  boilers 
of  engine  in  defendant's  packing 
house 111.  24$ 

fireman  killed  by  explosion  of  boiler 
of  stationary  engine;  master  liable.. 

111.  258 

machinery  used  in  hoisting  stone  be- 
coming disconnected,  causing  injury 
to  employee ;  master  not  liable . .  IlL  281 

employee  injured  by  machinery  while 
shoveling  clay  in  defendant's  fac- 
tory ;  defendant  liable 111.  2S4 

carpenter  injured  by  fall  of  scaffold; 
master  liable  for  defective  appli- 
ance   111.  286 

employee  attempting  to  prevent  explo- 
sion of  oil  tank  injured  by  burning 
oil  flowing  over  and  saturating  his 
"^^thing,  negligence  charged  being 
defective  feed  pipe;  defendant  lia- 
ble   Ul.  291 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-311 

notes  of  Illinois  cases  relating  to  in- 
juries to  minor  employees  from 
machinery,  etc 321-322 

accidents  to  employees  while  working 
on  vessels;  notes  of  Illinois  cases..   327 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-33^ 

brakeman  fatally  injured  while  coup- 
ling cars,  the  coupling  link  failing 
to  work,  and  employee  struck  by 
car ni.  33S 

it  is  the  duty  of  a  brakeman  to  see 
that  the  brakes  are  in  proper  con- 
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DEFECTIVE  APPLIANCE  — rw/iVin^i/. 
dition  for  uae  and  to  report  defects 
to  the  railroad  company 111.  339 

•brakeman  fatally  injured  while  at- 
tempting to  apply  brake  to  train 
which  was  running  at  high  speed  on 
down  grade;  railroad  company  lia- 
ble   111.  339 

conductor  of  freight  train  injured 
while  coupling  cars  belonging  to  an- 
other company ;  defective  appliance ; 
assumption  of  risk 111.  346 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup- 
ling cars;  notes  of  Illinois  cases.. 

348-350 

injuries  to  railroad  employees;  notes 
of  Illinois  cases 389-393 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

notes  of  Indiana  cases  relating  to  ma- 
chinery accidents   443-447 

notes  of  Indiana  cases  arising  out  of 
injuries  caused  by  defective  appli- 
ances   45o-4sa 

complaint,  in  action  for  injuries 
caused  by  bursting  of  flask  contain- 
ing molten  iron,  charging  defective 
appliances  as  the  cause  of  accident, 
not  supported  by  evidence  that  same 
was  caused  by  negligence  of  de- 
fendant's superintendent   Ind.  455 

brakeman  fatally  injured  by  alleged 
defective  brake  staff  on  a  gondola 
car Ind.  506 

special  verdict  set  aside  where  it 
failed  to  find,  in  express  terms,  that 
defendant  had  notice  of  alleged  de- 
fective appliance  Ind.  506 

engineer,  in  employ  of  another  com- 
pany, running  switch  engine  into 
defendant's  jrards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appliance, 
whereby  deceased's  train  broke  in 
two  and  the  separated  cars  were 
thrown  against  the  deceased ;  failure 
to  keep  proper  lookout Ind.  518 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies;  notes 
of   Indiana  cases 540-543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   553-5^4 

•employee  riding  on  a  car  in  defend- 
ant's stone  quarries  injured  by  de- 
railment of  car  which  was  descend- 
ing incline  on  tramway,  an  appli- 
ance on  the  car  breaking Iowa,  573 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-^80 


DiiFECTIVE  BOILER. 

engineer  running  steam  engine  in- 
jured by  explosion  of  boiler,  owing 
to  defective  condition  of  boiler  and 
pumps;  defendant  not  liable  where 
it  was  shown  he  had  knowledge  of 
defects,  and  it  was  not  shown  that 
there  was  any  promise  to  repair.. 

Iowa,  577 

DEFECTIVE  CAR. 

section  boss  injured  by  hand  car 
which  ran  off  track  owing  to  a  de- 
fective appliance;  knowledge  of  de- 
fect by  employee Ga.  17$ 

employees  injured  while  loading  and 
unloading  cars;  notes  of  Indiana 
cases 466-467 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies ;  notes  of 
Indiana  cases   540-543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   553-564 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

DEFECTIVE  ENGINE. 

engineer  killed  by  explosion  of  boiler 
of  locomotive;  defendant  not  lia- 
ble   lU.  353 

DEFECTIVE  LADDER. 

conductor  of  freight  train  thrown  'to 
ground  by  giving  way  of  ladder  on 
car,  the  accident  taking  place  in 
South  Carolina  Ga.  1 1 1 

employee  injured  by  defective  ladder 
of  which  he  had  knowledge;  non- 
suit   \ Ga.  198 

railroad  employee,  lighting  lamp,  in- 
jured by  breaking  of  ladder;  rail- 
road not  liable Ind.  5S0 

DEFECTIVE  MACHINERY.  See 
Machinery. 


DEFECTIVE  PIPE. 

employee  killed  by  natural  gas  explo- 
sion ;  defendant  liable Ind.  456 


DEFECTIVE  PLANS. 

contractor  working  under  direction  of 
architect  is  not  liable  for  injury  to 
workman  caused  by  fall  of  building 
due  to  defect  in  plan  of  architect 
not  known  to  contractor 111.  416 
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DEFECTIVE  TRACK.  Se«  also 
Track. 

employee  riding  on  top  of  cross-ties  on 
car  thrown  off  car  by  train  running 
into  bad  place  on  track,  which  jolted 
the  cross-ties;  knowledge  of  danger 
by  employee Ga.     21 

plaintiff,  a  track  repairer  in  employ 
of  lumber  company,  injured  while 
nuing  on  car  drawn  by  locomotive 
in  charge  of  fireman  not  entitled  to 
recover,  the  injury  being  caused  by 
negligent  act  of  fellow-servant . .  Ga.     56 

conductor  injured  while  flagging  train, 
caused  by  his  slipping  upon  cross- 
tie  ;  risk  of  employment Ga.  109 

conductor  injured  while  flagging  train, 
freight  train,  he  being  thrown  from 
caboose  to  ground Ga.  1 10 

engineer  injured  in  derailment  of 
train,  caused  by  alleged  defective 
rail Ga.  152 

employee  of  one  company  killed  while 
riding  on  car  that  was  derailed  on 
track  of  another  company Ga.  193 

fireman  killed  in  railroad  accident, 
caused  by  ice  and  snow  accumula- 
tions on  track,  assumed  risks  of  em- 
ployment   Idaho,  344 

railroad  auditor  injured  in  derailment 
of  car  on  which  he  was  traveling 
assumed  the  risks Idaho,  244 

notes  of  Illinois  cases  relating  to  in- 
juries to  brakemen 342-343 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup^ 
ling  cars ;  notes  of  Illinois  cases . . 

348-350 

fireman  killed  by  precipitation  of  loco- 
motive into  opening  across  track; 
erroneous  charge  on  damages. .  .111.  358 

fireman  thrown  from  locomotive  while 
passing  over  defective  track;  rail- 
road liable    111.  360 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

DEFINITION. 

a  hammer  used  by  a  track  hand  to 

«  drive  spikes  into  cross-ties  of  rail- 
road track  is  not  included  in  the 
term  "  machinery  "  as  used  in  the 
Code Ga.  181 

an  independent  contractor  is  one  who, 
exercising  an  independent  employ- 
ment, contracts  to  do  a  piece  of 
work  according  to  his  own  methods, 

«    and   without   being   subject   to   the 


DEFINITION  "Continued, 
control  of  his  employer,  except  as  to 
the  result  of  his  work;  Tennessee 
definition Iowa,  595,  599 

DEGREE  OF  CARE.  Sec  also  Safe 
Machinery  and  Appliances;  Safe 
Place  to  Work  ;  etc. 

master  is  bound  to  a  higher  degree  of 
care  towards  an  employee  of  tender 
years  than  to  an  adult  employecGa.    45 

positive  proof  of  due  care  on  plain- 
tiff's part  not  always  required,  as  it 
may,  under  certain  circumstances,  be 
taken  for  granted  that  such  care 
was  exercised    IlL  250- 

reasonable  and  ordinary  care  required 
of  master  to  take  notice  of  liability 
of  parts  of  machinery  to  decay  from 
age  or  use,  and  this  applies  in  the 
case  of  a  rope  attached  to  machin- 
ery   Ind.  422 

DELEGATION. 

duty  of  master  to  warn  servants  as  to 
extra  hazards  cannot  be  delegated  to 
another IlL  291 

acts  of  person  authorized  to  perform 
master's  duty  are  the  acts  of  the 
master IlL  291 

master  cannot  relieve  himself  of  re- 
sponsibility by  delegating  duty  to 
provide  safe  machinery  to  another.. 

Ind.  422 

the  rule  governing  the  duty  and  lia- 
bility of  a  master  applies  to  a  non- 
r«»Kident  corporation  delegating  su- 
perintendence and  management  of 
its  business  operated  within  State.. 

Ind.  422 

injured  servant  must  show  violation 
of  duty  not  only  by  master,  but  if 
that  duty  has  been  delegated  to  an- 
other he  must  show  the  duty,  the 
delegation  and  the  violation  thereof.. 

Ind.  4fif 

the  law  of  master  and  servant,  with 
special  application  to  railroad 
companies,  discussed   Ind.  50s 

DEMURRER. 

exceptions  of  defendant  after  over- 
ruling of  demurrer Ga.    42 

allegations  that  defendant  had  erected 
a  platform  or  bridge  in  its  building 
for  egress  and  ingress;  that  while 
plaintiffs  husband  was  endeavoring, 
at  instance  of  tenants,  to  move  an 
iron  safe  into  building,  the  platform 
gave  way  and  he  was  killed;  and 
that  this  was  caused  by  faulty  coin 


Index. 


14S^ 


DEMURRER  —  continued, 

struction  of  platform,  not  sufficient 
to  sustain  action  by  widow Ga.    76 

discussion  of  questions  relating  to 
pleading  and  practice  on  declaration 
and  amendments Ga.  167 

employee  stringing  telephone  wires 
coming  in  contact  with  electric  wire 
system  of  railroad  company;  failure 
to  allege  permission  from  latter 
company  to  climb  its  pole  or  that  it 
had  notice  of  injured  party's  pres- 
ence; error  not  to  sustain  de- 
murrer   Ga.  201 

DERAILMENT. 

conductor  injured  by  derailment  of 
freight  train,  he  being  thrown  from 
caboose  to  ground Ga.  1 10 

engineer  injured  in  derailment  of  train 
caused  by  alleged  defective  raiL.Ga.  152 

flagman  injured  by  stove  in  car  which 
was  derailed  falling  on  him Ga.  x66 

section  boss  injured  by  hand  car  which 
ran  off  track  owing  to  a  defective 
appliance;  knowledge  of  defect  by 
employee Ga.  175 

employee  of  one  company  killed  while 
ridinj  on  car  that  was  derailed  on 
track  of  another  company Ga.  193 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-241 

railroad  auditor  injured  in  derailment 
of  car  on  which  he  was  traveling 
assumed  the  risks Idaho,  244 

employee  killed  in  derailment  of  train, 
a  car  falling  upon  him Idaho,  245 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts.. 

399-406 

freight  train  derailed  by  breaking  of 
switch  pin  and  negligence  of  switch 
tender,  and  brakeman  on  train 
killed;  railroad  company  not  liable.. 

Ind.  502 

engineers  injured  in  collision,  etc.; 
notes  of  Indiana  cases 5x8-519 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies;  notes  of 
Indiana  cases   540-543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees .  .   5S»--564 

employee  riding  on  a  car  in  defend- 
ant's stone  quarries  injured  by  de- 
railment of  car  which  was  descend- 
ing incline  on  tramway,  an  appli- 
ance on  the  car  breaking Iowa,  572 

water  boy  killed  by  car  leaving  track 
and  falling  on  him Iowa,  642 


DERAILMENT  —  conHnued. 

constructing  engineer,  riding  on  wreck- 
ing train,  injured  in  derailment  of 
train ;    railroad   liable Iowa,  64$ 

notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers 647-648- 

injuries  to  locomotive  firemen;  notes 
of  Iowa  cases 649 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 66x-68o 

DERRICK. 

employee,  a  carpenter,  fatally  injured 
by  alleged  careless  act  of  defend- 
ant's superintendent  in  managing 
derrick  and  other  appliances  used  in 
constructing  a  building,  whereby  in- 
jured servant  was  thrown  to  ground 
and  a  heavy  piece  of  timber  fell 
from  derrick  upon  him ;  demurrer  to 
complaint  sustained   Ga.     xj- 

employee  injured  by  the  falling  of  a 
derrick,  caused  by  breaking  of  guy 
rope ;  erroneous  nonsuit Ga.  198- 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-33S 

employee  killed  by  fall  of  derrick  in 
quarry ;  master  not  liable Ind.  447 

derrick  used  in  hoisting  material  for 
building  in  course  of  construction, 
breaking  and  falling  upon  em- 
ployees of  contractor ;  defendant  not 
liable Iowa,  592- 

notes  of  derrick  accidents;  Iowa 
cases 593 

DIRECTING  VERDICT. 

motion  for  verdict,  notwithstanding 
the  evidence,  need  not  be  in  writing. 

Iowa,  630- 
DRAWING. 

model  or  drawing  may  be  made  to  il- 
lustrate machinery,  etc.,  involved  in 
suit  without  notice  to  opposing 
party Ga.  137 

DRIVING. 

master  liable  for  negligent  act  of 
driver  causing  collision  with  another 
vehicle  on  highway Hawaii,  241 

pedestrian  injured  by  negligent  driv- 
ing of  defendant's  servant . .  Hawaii,  242- 

collision  between  wagon  and  bicycle 
caused  by  negligent  driving  of  de- 
fenoant's  servant   Hawaii,  242^ 

liability  of  master  for  negligent  act  of 

^  servant  resulting  in  injury  to  third 
persons   111.  420-421 
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DRUGGIST. 

atatute  fixing  liability  of  railroad  com- 
panies and  druggista  for  injuries  to 
employees  and  others Ga.    xa 

ELECTION. 

where  plaintiff,  after  commencing  suit 
against  one  defendant,  brings  suit 
against  another  for  same  cause,  the 
same  is  not  ground  for  a  plea  in 
abatement  nor  for  oompeUing  elec- 
tion aa  to  which  action  plaintiff 
shall  pursue Ga.  137 

ELECTRICITY. 

•employee  stringing  telephone  wires 
coming  in  contact  ¥rith  electric  wire 
system  of  railroad  company;  failure 
to  allege  permission  from  latter 
company  to  climb  its  pole  or  that  it 
had  notice  of  injured  party's  pres- 
ence; error  not  to  sustain  de- 
murrer   Ga.  aox 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-335 

ELEVATOR. 

female  employee  injured  by  falling 
through  elevator  opening  in  cotton 
factory ;  master  liable Ga.     aa 

■employee  caught  between  floor  and  ele- 
vator by  reason  of  being  knocked 
backwards  by  truck  which  fell  upon 
him  as  same  was  being  put  on  ele- 
vator ;   master  liable Ga.    aa 

-employee  falling  down  elevator  shaft; 
absence  of  evidence  of  negligence; 
nonsuit Ga.    34 

-employee  injured  by  fall  of  barrel  of 
syrup  caused  by  premature  starting 
of  elevator Ga.    34 

•employee  injured  by  elevator,  his 
duties  not  requiring  him  to  use  the 
same ;  master  not  liable 111.  290 

employee  falling  into  elevator  hole  in 
factory ;   defendant  liable 111.  327 

notes  of  personal  injury  cases  ariaing 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-335 

employee  injured  by  being  drawn  into 
elevator  belt;  insufficiency  of  com- 
plaint on  the  question  of  fellow- 
servant  and  vice-principal Ind.  467 

where  minor  employee,  17  years  of 
age,  was  killed  by  falling  down 
elevator  shaft  in  defendant's  ware- 
house, the  negligence  charged  being 
permitting  elevator  gate  to  be  open 


ELEVATOR  —  eonHuued, 

and  unfit  for  use,  piling  goods  too 
near  the  gate,  and  in  not  lighting 
the  way  at  or  near  the  elevator, 
error  to  direct  verdict  for  defend- 
ant, question  of  contributory  negli' 
gence  being  for  jury Iowa,  568 

EMBANKMENT. 

scientific  eaqiert  may  testify  as  to  char- 
acter of  railroad  embankments,  etc, 
though  his  information  may  be  de- 
rived much  from  books Ga.  ia8 

engineer  running  into  obstruction  on 
track,  caused  by  cave-in  of  railroad 
embankment,  entitled  to  recover 
damages  for  injuries  sustained  by 
him,  the  violation  of  a  railroad  rule 
by  the  engineer  in  permitting  an- 
other engineer  to  ride  with  him  on 
engine  not  in  any  degree  contribut- 
ing to  the  disaster Ga.  ia8 

laborer  employed  in  building  of  rail- 
road embankment  and  loading  dirt 
train  injured  by  falling  of  earth.. . 

Iowa,  63a,  634 

EMERGENCY. 

conductor  of  freight  train  killed  while 
attempting  to  uncouple  cars,  due  to 
moving  of  train;  failure  to  prove 
emergency  in  performing  duties  not 
ordinarily   required  of  conductor. . 

Ga.  xia 

instruction  as  to  duty  of  engineer  to 
remain  at  his  post  in  case  of  im- 
pending collision,  instead  of  leaping 
from  train  to  save  his  own  life . .  Ga.  140 

when  servant  will  not  be  held  to  be 
guilty  of  negligence  where  he  is  in- 
jured in  attempt  to  aave  property. . 

IlL  29  c 

person  exposed  to  imminent  peril  act- 
ing in  manner  he  thought  best  for 
safety,  not  necessarily  negligent  be- 
cause he  may  not  have  done  right 
thing,  or  did  that  which  he  might 
not  have  done  at  time  free  from 
excitement Iowa,  649,  ^17 

employee,  engaged  in  repairing  switch, 
trying  to  avoid  danger  from  run- 
away team,  stepping  on  track  and 
struck  by  hand  car;  railroad  liable.. 

Iowa,  657 

EMPLOYEE  OF  ANOTHER  RAIL- 
ROAD COMPANY. 

minor  employee,  a  train  hand  in  em- 
ploy of  one  railroad  company,  riding 
on  top  of  car,  knocked  off  and  killed 
while  passing  under  a  bridge  cross- 
ing track  of  another  railroad Ga.  167 
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EMPLOYEE  OF  ANOTHER  RAIL- 
ROAD COMPANY  — r^»/i«ii^</. 

employee  of  one  company  killed  while 
riding  on  car  that  was  derailed  on 
track  of  another  company Ga.  193 

injuries  to  railroad  employees ;  notes 
of  Illinois  cases 389-393 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

brakeman  in  employ  of  one  railroad 
injured  by  negligent  act  of  em- 
ployee on  train  operated  by  another 
railroad Ind.  511 

•engineer  in  employ  of  another  com- 
pany running  switch  engine  into 
defendant's  yards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appli- 
ance whereby  deceased's  train  broke 
in  two  and  the  separated  cars  were 
thrown  against  the  deceased;  fail- 
ure to  keep  proper  lookout Ind.  518 

section  hand  in  employ  of  one  com- 

*  pany  struck  by  baggage  car  of  an- 
other company Ind.  565 

engineer  in  employ  ^f  one  company 
injured  in  collision,  caused  by  ser- 
vants of  another  company  at  a  cross- 
ing   Ind.  566 

ENGINE. 

track  hand  killed  by  engine  or  train; 
judgment  for  plaintiff  reversed  for 
variance  between  pleading  and 
proof Ga.  x86 

engine  driver  on  switch  locomotive 
falling  from  footboard  while  in  act 
of  oiling  engine,  run  over  and 
killed ;  railroad  company  liable . .  111.  250 

fireman  killed  by  explosion  of  boiler 
of  stationary  engine;  master  liable.. 

Ilk  358 

engineer  killed  by  explosion  of  boiler 
of  locomotive;  defendant  not  lia- 
ble   111.  353 

explosions  of  boilers  of  locomotives; 
notes  of  Illinois  cases 353-355 

employee,  under  engine  cleaning  it,  in- 
jured by  starting  of  engine,  negli- 
gent in  failihg  to  notify  engineer  of 
his  position    Ind.  513 

brakeman  injured  by  being  struck  by 
engine  while  he  was  between  rails 
attending  to  his  duties,  the  engine 
being  engaged  in  "kicking"  cars; 
railroad  liable   Iowa,  ^2j 

notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers ....  647-648 

fireman  killed  by  being  thrown  from 
engine  which  ran  into  snow  bank; 
risk  of  emplojrment Iowa,  654,  655 


ENGINEER. 

employee  riding  on  top  of  car  and  en- 
gineer of  train  fellow-servants ..  Ga.     2\ 

brakeman  and  coupler  in  employ  of 
company  operating  a  railroad  in 
business  of  hauling  freight  not  a 
fellow-servant  of  engineer  in  sole 
charge  of  train  whose  orders  he  was 
bound  to  obey,  and  brakeman  not 
precluded  from  recovery  for  inju- 
ries sustained  while  performing  his 
duties Ga.    64 

injured  in  collision  of  trains ;  Taitrrad 
liable Ga.  1 14 

recovery  could  not  be  had  by  widow 
of  engineer  killed  in  collision  be- 
tween trains  while  carrying  persons 
engaged  in  insurrection  against  the 
government Ga.  uo 

injured  in  jumping  from  engine  to 
avoid  collision Ga.  124 

cannot  excuse  himself  for  running 
train  after  time  schedule  has  ex- 
pired by  the  fact  that  he  acted  under 
orders  from  the  conductor,  and 
where  collision  results  and  engi- 
neer is  injured  his  contributory 
negligence  precludes  recovery. .  .Ga.  124 

running  into  obstruction  on  track 
caused  by  cave-in  of  railroad  em- 
bankment, entitled  to  recover  dam- 
ages for  injuries  sustained  by  him, 
the  violation  of  a  railroad  rule  by 
the  engineer  in  permitting  another 
engineer  to  ride  with  him  on  engine 
not  in  any  degree  contributing  to 
the  disaster   Ga.  laS 

run  over  and  injured  by  negligent 
running  of  train Ga.  137 

competent  to  prove  by  plaintiff,  an  ex- 
pert engineer,  what  were  his  duties. 

Ga.  137 

conductor  in  authority  over  engineer 
may  testify  as  to  duties  of  latter.. 

Ga.  X37 

killed  in  jumping  from  engine  to 
avoid  collision;  railroad  liable.. Ga.  139 

killed  in  collision  between  trains; 
railroad  liable   Ga.  140 

instruction  as  to  duty  of  engineer  to 
remain  at  his  post  in  case  of  im- 
pending collision,  instead  of  leap- 
ing from  train  to  save  his  own-  life . . 

Ga.  140 

injured  in  derailment  of  train,  caused 
by  alleged  defective  rail Ga.  153 

injured  by  his  train  running  into  a 
washout,  railroad  company  not  lia- 
ble, the  accident  being  attributable 
to  an  "  act  of  God  " Ga.  154 

killed  in  collision  between  his  engine 
and    some    box    cars    standing    on 
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ENGINEER  —  conHnued, 

side  track;  violation  of  rules;  con- 
tributory negligence Ga.  156 

killed  in  collision  of  his  train  with 
train  standing  on  side  track,  the 
accident  being  due  to  negligent 
switching ;   railroad  liable Ga.  IS7 

employee,  one  of  a  crew  of  track 
hands,  riding  on  construction  train, 
is  a  co-employee  with  the  balance  of 
the  crew,  including  the  conductor 
or  boss  of  the  squad  and  the  engi- 
neer and  fireman  of  the  engine.  .Ga.  191 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 

railroad  companies 215-241 

\  engine  driver  on  switch  locomotive 
falling  from  footboard  while  in  act 
of  oiling  engine,  run  over  and 
killed ;  railroad  company  liable . .  111.  250 

employee  injured  by  negligent  act  of 
incompetent  engineer  in  defendant's 
service ;  master  liable 111.  273 

switchman  and  engineer  of  train  fel- 
low-servants   III.  280 

a  car  repairer  and  an  engineer  of 
switch  engine  in  railroad  yard  are 
fellow-servants 111.  343 

switch  conductor  thrown  from  foot- 
board of  car  by  sudden  jerk  of  train 
caused  by  act  of  engine  driver; 
fellow-servant  rule  applied 111.  352 

killed  by  explosion  of  boiler  of  loco- 
motive ;  defendant  not  liable ....  111.  353 

explosions  of  boilers  of  locomotives; 
notes  of  Illinois  cases 353-355 

killed  by  breakdown  of  bridge  while 
train  was  passing  over  same;  rail- 
road company  liable III.  356 

accidents  to  locomotive  engineers; 
notes  of  Illinois  cases 357 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts.. 

399-406 

engineer,  in  employ  of  another  com- 
pany, running  switch  engine  into 
defendant's  yards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appliance 
whereby  deceased's  train  broke  in 
two  and  the  separated  cars  were 
thrown  against  the  deceased;  fail- 
ure to  keep  proper  lookout Ind.  518 

injured  in  collision,  etc. ;  notes  of 
Indiana  cases 5x8-519 

fireman  injured  in  collision  between 
trains;  proximate  cause  was  failure 
of  engineer  to  obey  orders  and  not 
placing  lighted  headlamps  in  head- 
light ;  fellow-servant  rule  applied . . 

Ind.  521 


ENGINEER  —  ctmHnuid, 

engineer  of  work  train  and  a  tra^ 
laborer  fellow-servants    Ind.  S4^ 

engineer  in  employ  of  one  company 
injured  in  collision,  caused  by  ser- 
vants of  another  company  at  a  cross- 
ing   IndL  s66 

superintendent  of  coal  company  may 
state  his  opinion  as  to  whether  en- 
gineer in  company's  mine  was  a 
careful  man  without  qualifying  as 
an  expert   Iowa,  580 

engineer  running  steam  engine  in- 
jured by  explosion  of  boiler,  owing: 
to  defective  condition  of  boiler  and 
pumps;  defendant  not  liable  where 
it  was  shown  that  he  nad  knowl- 
edge of  defects  and  it  was  not 
shown  that  there  was  any  promise 
to  repair Iowa,  577 

miner  struck  by  drill  falling  from 
hoisting  cage  in  coal  mine,  caused 
by  alleged  incompetency  of  engi- 
neer   Iowa,  58|> 

the  fact  that  an  engineer  in  charge  of 
steam  engine  used  in  operating 
hoisting  cages  was  discharged  by 
defendant  after  accident  to  a  miner, 
and  also  by  a  subsequent  employer, 
did  not  tend  to  prove  his  incom- 
petency, and  evidence  thereon  was 
inadmissible Iowa,  580 

engineer  operating  traction  engine 
used  in  moving  threshing  machine 
killed  while  assisting  agent  in  mov- 
ing machine;  defendant  not  liable.. 

Iowa,  588 

death  of  sick  employee,  an  engineer, 
caused  by  alleged  exposure  on  being 
called  to  attend  to  certain  repairs 
in  waterworks;  master  not  liable.. 

Iowa,  59a 

constructing  engineer,  riding  on 
wrecking  train,  injured  in  derail- 
ment of  train;  railroad  liablclowa,  646 

notes  of  Iowa  cases  relating  to  inju- 
ries to  locomotive  engineers 647-648 

ENGLISH  CASES. 

notes  of  and  references  to.  .63,  64,  74,  81, 
132,  160,  174,  247,  256,  2^7*  3<>4r 
370,  37i>  372>  373.  374,  4i4«  A*%n 
426,  437,  441,  453,  454.  5o6,  53i, 

532. 578, 616,  6ir 

% 

ERROR. 

existence  of  negligence  being  a  vital 
issue,  exclusion  of  competent  testi- 
mony in  respect  thereto  Is  a  sub- 
stantia] error  and  not  merely  tech- 
nical   Ga.  \ZT 
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ERROR  —  continued. 

practice  in  regard  to  granting  nonsuit. 

Ga.  159,  160 

EVIDENCE. 

existence  of  fraud  is  a  question  of 
fact  for  jury  to  determine  from  evi- 
dence   Ga.      I 

what  may  be  shown  in  rebuttal  of  ar- 
gument that  father  had  relinquished 
all  right  to  minor  child's  earnings . . 

Ga.    45 

statement  of  injured  minor  employee 
to  father  half  an  hour  after  injury 
as  to  the  accident,  admissible  as 
part  of  res  gestm Ga.    45 

death  of  person  making  statements 
which  form  part  of  res  gesia  not 
ground  for  their  exclusion  from  evi- 
dence   Ga.    45 

what  one  physician  stated  to  another 
as  cause  of  disease  of  which  in- 
jured employee  died  was  hearsay 
and   inadmissible    Ga.    45 

where  employee  was  injured  coupling 
cars,  error  to  admit  opinion  evi- 
dence of  plaintiff  as  to  what  dam- 
ages he  suffered Ga.  107 

sayings  of  conductor  to  fireman  at 
next  station  from  place  of  accident 
inadmissible Ga.  107 

tnough  declarations  be  no  part  of  res 
gesta,  their  admission,  unless  ob- 
jected to  on  proper  ground,  is  not 
cause  for  new  trial Ga.  108 

sufficiency  of  declaration  to  permit 
evidence  as  to  specific  personal  in- 
juries   Ga.  1 28 

scientific  expert  may  testify  as  to 
character  of  railroad  embankments, 
etc.,  though  his  information  may  be 
derived  much  from  books Ga.  is8 

upon  clear  proof  that  violation  of  rule 
did  not  contribute  at  all  to  disaster, 
injured  employee  will  not  be  pre- 
cluded from  recovery  by  such  harm- 
less violation  of  rule Ga.  i  a8 

competent  to  prove  by  plaintiff,  an  ex- 
pert engineer,  what  were  his  duties. 

Ga.  137 

model  or  drawing  may  be  made  to  il- 
lustrate machinery,  etc.,  involved 
in  suit  without  notice  to  opposing 
party Ga.  137 

conductor  in  authority  over  engineer 
may  testify  as  to  duties  of  latter.. 

Ga.  137 

where  opinion  of  expert  is  admissible 
without  giving  any  reason,  the  opin- 
ion of  non-expert  is  admissible  with 
his  reasons  therefor Ga.  137 


EVIDENCE  —  conHnued. 

existence  of  negligence  being  a  vital 
issue,  exclusion  of  competent  testi- 
mony in  respect  thereto  is  a  sub- 
stantial error  and  not  merely  tech- 
nical   Ga.  \Z7 

facts  cannot  be .  proved  by  witness 
stating  them  from  hearsay Ga.  137 

the  Carlisle  tables  of  mortality  are 
admissible  in  evidence  for  jury  to 
consider  on  measure  of  damages . . 

Ga.  140 

admissions  or  statements  of  general 
manager  of  railroad  to  plaintiff  as 
to  what  caused  railroad  wreck  were 
admissible  in  evidence Ga.  152 

note  on  annuity  and  mortality  tables 
as  evidence  on  question  of  damages. 

165-166 

erroneous  admission  of  hearsay  evi- 
dence   Ga.  171 

testimony  that  injured  party,  prior  to 
death,  made  certain  statement  as  to 
how  injury  was  done,  was  inad- 
missible, not  being  made  at  or  near 
time  of  accident Ga.  171 

dying  declarations  not  admissible  in 
civil  cases    Ga.  171 

in  action  under  statute  brought  by 
administratrix  of  deceased  person, 
error  to  admit  evidence  that  plain- 
tiff and  next  of  kin  had  no  other 
means  of  support  than  the  earnings 
of  deceased,  as  damages  in  such  case 
are  limited  to  pecuniary  loss  suf- 
fered by  widow  and  next  of  kin..Ill.  362 

in  absence  of  evidence  as  to  incom- 
petency of  servants,  error  to  charge 
such  an  element  of  liability 111.  394 

not  material  error  to  permit  plaintiff 
to  exhibit  his  injured  hand  to  jury.. 

Ind.  422 

complaint,  in  action  for  injuries 
caused  by  bursting  of  fiask  contain- 
ing molten  iron,  charging  defective 
appliances  as  the  .cause  of  accident, 
not  supported  by  evidence  that  same 
was  caused  by  negligence  of  de- 
fendant's superintendent   Ind.  455 

custom  of  other  railroads  than  the 
company  sued  as  to  building  of 
railroad  bridges  too  low  for  safety 
of  employees  on  top  of  cars,  incom- 
petent evidence   Ind.  488 

the  fact  that  an  engineer  in  charge  of 
steam  engine  used  in  operating 
hoisting  cages  was  discharged  by 
deiendant  after  accident  to  a  miner, 
and  also  by  a  subsequent  employer, 
did  not  tend  to  prove  his  incom- 
petency, and  evidence  thereon  was 
inadmissible  .  • Iowa,  580 
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EVIDENCE  —  ccHiinued. 

before  a  ciutom  can  affect  rights  of 
parties,  it  must  be  so  general  that 
knowledge  thereof  by  them  may  be 
presumed Iowa,  580 

superintendent  of  coal  company  may 
state  his  opinion  as  to  whether  en- 
gineer in  company's  mine  was  a 
careful  man,  without  qualifying  as 
an  expert   Iowa,  580 

declarations  of  agent  or  employee, 
made  at  times  far  removed  from 
acts  to  which  they  relate,  incom- 
petent as  evidence,  not  being  part 
of  res  gesttt Iowa,  57s 

error  to  exclude  evidence  tending  to 
show  employee's  knowledge  of  dan- 
ger, as  same  was  important  on  ques- 
tion of  contributory  negligence .... 

Iowa,  573 

Carlisle  life  tables  admissible  on  ques- 
tion of  damages  for  purpose  of 
showing  life  expectancy Iowa,  609 

where  subject  of  injury  is  such  that 
unskilled  persons  would  be  capable 
of  forming  correct  judgment  re- 
specting it,  opinions  of  experts 
thereon  are  incompetent Iowa,  621 

competent  for  injured  party  to  show 
nature  of  employment  and  his  de- 
pendence thereon  for  support  as  well 
as  value  of  services Iowa,  657 

EXCEPTIONS. 

of  defendant  after  overruling  of  de- 
murrer   Ga.    42 

EXHIBIT. 

not  material  error  to  permit  plaintiff 
to  exhibit  his  injured  hand  to  jury.. 

Ind.  422 

EXPERT. 

scientific  expert  may  testify  as  to 
character  of  railroad  embankments, 
etc.,  though  his  information  may  be 
derived  much  from  books Ga.  128 

competent  to  prove  by  plaintiff,  an  ex- 
pert engineer,  what  were  his  duties. 

Ga.  137 

where  opinion  of  expert  is  admissible 
without  giving  any  reason,  the  opin- 
ion of  non-expert  is  admissible  with 
his  reasons  therefor Ga.  137 

superintendent  of  coal  company  may 
state  his  opinion  as  to  whether  en- 
gineer in  company's  mine  was  a 
careful  man,  without  qualifying  as 
an  expert   Iowa,  580 


EXPERT  —  continued, 

where  subject  of  inquiry  is  such  that 
unskilled  persons  would  be  capable 
of  forming  correct  judgment  re- 
specting it,  opinions  of  experts 
thereon  are  incompetent Iowa,  Sat 

EXPLOSION. 

employee  acting  as  "striker"  to  a 
"  blaster  "  in  defendant's  quarry  in- 
jured by  premature  explosion  of 
gunpowder  unskilfully  prepared  by 
the  blaster   Ga.       x 

employee  in  building  killed  by  negli- 
gent act  of  blaster  in  employ  of 
same  master   Ga.       6- 

employee  fatally  injured  by  bursting 
of  an  emery  stone  in  defendant's 
factory 111.  24^ 

employee  injured  by  explosion  of 
steam  tank;  contributory  negli- 
gence   III.  249 

fireman  killed  by  explosion  of  boiler 
of  stationary  engine;  master  liable.. 

111.  25ft 

employee,  attempting  to  prevent  ex- 
plosion of  oil  tank,  injured  by  burn- 
ing oil  flowing  over  and  saturating 
his  clothing,  negligence  charged  be- 
ing defective  feed  pipe;  defendant 
liable 111.  291 

notes  ot  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-31 1 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-335 

engineer  killed  by  explosion  of  boiler 
of  locomotive ;  defendant  not  liable.. 

III.  35* 

explosions  of  boilers  of  locomotives; 
notes  of  Illinois  cases 353-355 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

390-406 

master  liable  for  act  of  agent  by  which 
employee  was  injured  by  explosion 
of  steam  boiler  connected  with  en- 
gine and  machinery  in  slaughter 
house Ind.  452^ 

ow^****-  of  mill  not  liable  for  explosion 
of  boiler  in  mill  where  same  was 
leased  to  another Ind.  455 

complaint,  in  action  for  injuries 
caused  by  bursting  of  flask  contain- 
ing molten  iron,  charging  defective 
appliances  as  the  cause  of  accident, 
not  supported  by  evidence  that  same 
was  caused  by  negligence  of  de- 
fendant's superintendnt Ind.  455 

employee  killed  by  natural  gas  ex- 
plosion ;  defendant  liable Ind.  45^ 
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EXPLOSION  —  conHnued. 

minor  employee  injured  in  explosion 
in  rolling  mill,  caused  by  contact 
of  hot  slag  with  water Ind.  456 

minor  employees  injured  while  in 
service  of  railroad  companies ;  notes 
of  Indiana  cases 540-543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees  55*~56s 

engineer  running  steam  engine  in- 
jured by  explosion  of  boiler,  owing 
to  defective  condition  of  boiler  and 
pumps;  defendant  not  liable  where 
it  was  shown  he  had  knowledge  of 
defects,  land  it  was  not  shown  that 
there  was  any  promise  to  repair . . . 

Iowa,  577 

EXPOSURE. 

death  of  sick  employee  caused  by  al- 
leged exposure  on  being  called  to 
attend  to  certain  repairs  in  water- 
works; master  not  liable Iowa,  59 j 

EXTRA  HAZARDS.  See  Assump- 
tion OF  Risk. 

FALLING  FROM  CABOOSE. 

conductor  injured  by  derailment  of 
freight  train,  he  being  thrown  from 
caboose  to  ground Ga.  i  xo 

snow  shoveler  falling  from  caboose 
through  bridge   Iowa,  641 

FALLING  FROM  CAR. 

employee  riding  on  top  of  cross-ties 
on  car  thrown  off  car  by  train  run- 
ning into  bad  place  on  track  which 
jolted  the  cross-ties;  knowledge  of 
danger  by  employee Ga.    21 

plaintiff,  a  track  repairer  in  employ  of 
lumber  company,  injured  while  rid- 
ing on  car  drawn  by  locomotive  in 
charge  of  fireman,  not  entitled  to 
recover,  the  injury  being  caused  by 
negligent  act  of  fellow-servant ..  Ga.    56 

brakeman,  to  ascertain  cause  of  fire, 
attempting  to  get  on  top  of  box  car, 
fatally  injured  by  appliance  giving 
way  and  falling  through  car;  erro- 
neous nonsuit   Ga.    89 

employee  injured  by  sudden  jerk  of 
engine  while  coupling  cars,  caused 
by  incompetency  of  fireman  running 
engine;  knowledge  of  incompetency 
by  injured  servant ' Ga.  105 

car  repairer  thrown  from  ladder  on 
car  on  which  he  was  working, 
caused  by  engine  striking  car. .  .Ga.  109 


FALLING  FROM  CAK  ^conHnued. 

conductor  of  freight  train  thrown  to 
ground  by  giving  way  of  ladder  on 
car,  the  accident  taking  place  in 
South  Carolina  Ga.  1 1 1 

minor  employee,  a  train  hand  in  em- 
ploy of  one  railroad  company,  rid- 
ing on  top  of  car,  knocked  off  and 
killed  while  passing  under  a  bridge 
crossing  track  of  another  railroad . . 

Ga«  167 

employee  engaged  in  placing  telegraph 
poles  along  railway  falling  from  car, 
caused  by  sudden  jerk  of  train,  and 
run  over;  railroad  company  liable.. 

Ga.  S04 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-141 

switch  conductor  thrown  from  foot- 
board of  car  by  sudden'  jerk  of 
train,  caused  by  act  of  engine 
driver;  fellow-servant  rule  applied.. 

111.  35^ 

brakeman  knocked  off  car  by  collision 
with  projecting  awning  from  station 
as  train  was  passing  same;  exces- 
sive damages   111.  356- 

where  person  contracts  to  deliver 
wood  to  railroad  company,  the  latter 
to  furnish  equipment  to  move  it, 
the  men  on  train  being  under  his 
orders,  and  one  of  the  servants  em- 
ployed by  him  to  load  wood  is 
thrown  off  car  and  killed,  all  the 
parties  were  servants  of  company, 
and  the  negligence  was  that  of  fel- 
low-servant   111.  407 

brakeman  thrown  from  moving  train, 
caused  by  defective  brake Ind.  504 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies ;  notes  of 
Indiana  cases   540-54^ 

young  man,  under  21  years  of  age, 
boarding  freight  train  to  assist 
brakeman,  thrown  from  top  of  car 
by  collision  with  another  car;  rail- 
road  not  liable Ind.  543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   55^564 

brakeman  standing  on  top  of  box  car 
watching  for  signal  from  conductor 
knocked  from  car  by  head  coming 
in  contact  with  spout  of  water  tank, 
and  run  over  and  killed;  railroad 
liable Iowa,  607 

employee  thrown  off  moving  car 
loaded   with   timbers Iowa,  643 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 
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FALLING  FROM  ENGINE. 

fireman  thrown  from  engine  by  sudden 
release  of  brakes  caused  by  defec- 
tive appliances;  erroneous  nonsuit.. 

Ga.  159 

minor  employee  killed  by  being  thrown 
from  tender  of  engine  and  run 
over Ga.  171 

engine  driver  on  switch  locomotive 
falling  from  footboard  while  in  act 
of  oiling  engine,  run  over  and 
killed ;  railroad  company  liable . .  111.  250 

fireman  thrown  from  locomotive  while 
passing  over  defective  track;  rail- 
road liable   111.  360 

fireman  killed  by  being  thrown  from 
engine  which  ran  into  snow  bank; 
risk  of  employment Iowa,  654,  655 

train  passing  through  snow  bank  and 
brakeman  falling  from  engine  and 
run  over;  assumption  of  nsk..Iowa,  654 

FALLING  FROM  LADDER. 

employee  falling  from  ladder  in  rail- 
road company's  shop,  caused  by 
negligent  act  of  a  co-employee ..  Ga.  199 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad   companies    a  1 5-241 

erroneous  instruction  as  to  duty  of 
railroad  company  to  keep  road  and 
machinery  in  good  and  safe  con- 
dition for  use  of  employees,  where 
employee  was  injured  by  falling 
from  a  ladder  which  he  had  con- 
stantly used,  and  whose  duty  it  was 
to  report  any  defect  to  the  com- 
pany   111.  339 

FALLING  FROM  VESSEL. 

laborer  in  employ  of  stevedore  load- 
ing vessel  falling  from  gangway 
and  drowned,  caused  by  alleged 
negligent  rolling  of  barrels Ga.     75 

FALLING  INTO  RESERVOIR. 

female  employee  falling  into  reservoir 
containing  lye  and  eyesight  injured; 
master  not  liable Ga.    55 

FALLING  INTO  VAT. 

employee  killed  by  falling  into  vat  of 
hot  grease  in  slaughter  house... 111.  290 

FALLING  OBJECT. 

employee,  a  carpenter,  fatally  injured 
by  alleged  careless  act  of  defend- 
ant's superintendent  in  managing 
derrick  and  other  appliances  used 
in  constructing  a  building,  whereby 


Falling  object -- c^nhntud 

injured  servant  was  thrown  to 
ground  and  a  heavy  piece  of  timber 
fell  from  derrick  upon  him;  de- 
murrer to  complaint  sustained ..  Ga.     iz 

employee  caught  between  floor  and 
elevator  by  reason  of  being  knocked 
backwards  by  truck  which  fell  upon 
him  as  same  was  being  put  on  ele- 
vator ;   master  liable Ga.     22 

employee  injured  by  fall  of  barrel  of 
syrup,  caused  by  premature  starting 
of  elevator  Ga.     34 

driver  of  truck  used  to  haul  lumber 
injured  by  fall  of  lumber  from 
truck ;   nonsuit Ga.     35 

mechanic  engaged  in  placing  machine 
in  proper  position  injurecl  by  fall  of 
part  of  machine ;  knowledge  of  dan- 
ger ;  master  not  liable Ga.     3$ 

notes  of  Georgia  cases  arising  out  of 
injuries  sustained  by  falling  objects, 

Ga.     38 

laborer  loading  vessel  struck  by  bale 
of  cotton  thrown  into  hold;  absence 
of  guard  at  hatchway;  erroneous 
nonsuit Ga.     ^ 

laborer  in  employ  of  stevedore  loading 
vessel  falling  from  gangway  and 
drowned,  caused  by  alleged  negli- 
gent rolling  of  barrels Ga.     75 

allegations  that  defendants  had  erected 
a  platform  or  bridge  in  its  building 
for  egress  and  ingress;  that  while 
plaintiff's  husband  was  endeavor- 
ing, at  instance  of  tenant,  to  move 
an  iron  safe  into  building,  the  plat- 
form gave  way  and  he  was  killed; 
not  sufficient  to  sustain  action  by 
widow Ga.    76 

employee  working  in  hold  of  vessel 
injured  by  fall  of  bale  of  cotton 
caused  by  defective  appliance; 
steamship   company   liable Ga.    79 

flagman  injured  by  stove  in  car  which 
was  derailed  falling  on  him Ga.  166 

track  hand  injured  by  iron  rail  fall- 
ing from  hand  car  which  was  being 
unloaded ;  knowledge  by  employee 
of  defective   macainery Ga.  187 

pumpman  in  gold  mine  injured  by  fall 
of  defective  cylinder  to  pump;  de- 
fendant liable Idaho,  242 

employee  killed  in  derailment  of  train, 
a  car  falling  upon  him Idaho,  245 

fall  of  roof  of  ladle  oven  and  em- 
ployee burned  by  heated  sand . . .  111.  290 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-311 

minor  employee  killed  by  fall  of  rock 
from  roof  of  coal  mine;  improper 
pleading"  under  statute 111.  311 
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FALLING  OBJECT  —  omHnued. 

notes  of  Illinois  cases  relating  to  in- 
juries to  minor  employees  from  ma- 
chinery, etc 321-322 

liability  of  corporation  for  act  of 
agent  where  employee  loading  cars 
in  steel  works  was  injured  by  fall  of 
pile  of  iron  ore 111.  322 

-employee  injured  by  fall  of  iron 
girder  from  building  in  course  of 
construction ;   defendant  liable . .  111.  325 

track  repairer  in  steel  mill  injured  by 
slipping  of  iron  mold ;  defendant  lia- 
ble   111.  325 

•employee  injured  by  fall  of  barrels  in 
packing  house ;  defendant  liable . . . 

111.  325 

-employee  of  ice  machine  company 
killed  by  fall  of  tank  which  had 
been  improperly  constructed  in 
brewery ;  joint  liability 111.  326 

accidents  to  employees  while  working 
on  vessels ;  notes  of  Illinois  cases . .  327 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-335 

•employee,  assisting  in  removal  of 
wreck,  injured  by  fall  of  car;  rail- 
road company  liable 111.  389 

injuries  to  railroad  employees;  notes 
of  Illinois  cases 389-393 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts.. 

399-406 

notes  of  Indiana  cases  relating  to  ma- 
chinery accidents   443-447 

employee  killed  by  fall  of  defrick  in 
quarry ;  master  not  liable Ind.  447 

notes  of  Indiana  cases  arising  out  of 
injuries  caused  by  defective  appli- 
ances « 450-452 

•employee  injured  by  fall  of  wall  of 
building  caused  by  negligence  of 
fellow-servant;  liability  of  negligent 
servant Ind.  459 

employee  injured  by  fall  of  large  cast- 
ing in  glass  factory ;  master  liable . . 

Ind.  460 

employee  injured  by  falling  pieces  of 
glass  in  glass  factory Ind.  460 

employee  killed  by  fall  of  stone  in 
stone  yard;  insufficiency  of  com- 
plaint   Ind.  461 

employee  injured  by  fall  of  stone  slab 
in  quarry;  insufficiency  of  com- 
plaint   Ind.  464 

notes  of  Indiana  cases  arising  out  of 
injuries  caused  by  falling  objects, 
etc 465-466 
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notes  of  Indiana  cases  arising  out  of 
accidents  in  coal  mines 479-480 

minor  employee,  19  years  of  age,  driv- 
ing mule  in  coal  mine,  fatally  in- 
jured by  fall  of  slate  from  roof  of 
entry  or  passageway  through  which 
he  was  passing;  master  not  liable, 
the  employee  having  assumed  the 
risk,  and  the  injury  also  being 
caused  by  negligence  of  fellow- 
servant  Ind.  480 

minor  employees  injured  while  in  ser- 
vice of  railroad  companies ;  notes  of 
Indiana  cases    540-543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

notes  of  Iowa  cases  relating  to  acci- 
dents in  mines 587-588 

miner  struck  by  drill  falling  from 
hoisting  cage  in  coal  mine,  caused 
by  alleged  incompetency  of  engi- 
neer   Iowa.  580 

derrick  used  in  hoisting  material  for 
building  in  course  of  construction, 
breaking  and  falling  upon  employees 
of  contractor;  defendant  not  liable. 

Iowa,  592 

carpenter,  working  on  round  house, 
injured  by  fall  of  lumber  pile;  judg- 
ment for  plaintiff  reversed,  special 
verdict  being  contrary  to  evidence . . 

Iowa,  628 

laborer  employed  in  building  of  rail- 
road embankment  and  loading  dirt 
train,  injured  by  falling  of  earth. . . 

Iowa,  632,  634 

foreman  of  construction  crew  injured 
by  fall  of  iron  bolt Iowa,  640 

water  boy  killed  by  car  leaving  track 
and  falling  on  him Iowa,  642 

engine  wiper  attempting  to  close  heavy 
door  of  roundhouse  injured  by  fall 
of  door  Iowa,  644. 

FALLING  ON  MACHINERY. 

minor  employee  stumbling  over  ob- 
structions on  floor  of  factory  and 
falling  on  cog  wheels  of  machinery ; 
defendant  liable 111.  3x9 

FALLING  OVER  OBSTRUCTION. 

brakeman  stepping  from  one  car  to 
another  to  signal  engineer  as  to  im- 
pending collision  falling  over  lump 
of  coal  in  coal  car  and  severely  in- 
jured ;  question  for  jury Ga.    83 

brakeman  injured  by  stepping  on  piece 
of  ore  while  passing  over  loaded  car 
to  give  signal Ga.    84 
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FELLOW-SERVANT. 

master  generally  not  liable  to  senrant 
injured  by  negligence  of  fellow- 
servant  Ga.      X 

employee  acting  as  "  striker "  to  a 
"  blaster  "  in  defendant's  quarry  in- 
jured by  premature  explosion  of 
gunpowder  unskilfully  prepared  by 
the  blaster  Ga.      i 

employee  in  building  killed  by  negli- 
gent act  of  blaster  in  employ  of 
same  master    Ga.      6 

a  blaster  and  a  foreman  in  foundry, 
the  latter  having  nothing  to  do  with 
blasting,  not  fellow-servants,  al- 
though both  in  service  of  same 
•master Ga.      6 

master  not  liable  for  negligence  of 
fellow-servant  unless  he  employed 
incompetent  servant  or  retained  him 
after  notice  of  such  incompetency . . 

Ga.     la 

workman  engaged  in  same  job  with 
others,  and  having  direction  of  it, 
not  general  superintendent  of  cor- 
poration, but  a  fellow-servant ..  Ga.     la 

employee,  a  carpenter,  fatally  injured 
by  alleged  careless  act  of  defend- 
ant's superintendent  in  managing 
derrick  and  other  appliances  used  in 
constructing  a  building,  whereby  in- 
jured servant  was  thrown  to  ground 
and  a  heavy  piece  of  timber  fell 
from  derrick  upon  him ;  demurrer  to 
complaint  sustained  Ga.     la 

employee  riding  on  top  of  car  and  en- 
gineer of  train  fellow-servants ..  Ga.     ai 

employee  injured  by  machinery,  caused 
by  negligence  of  fellow-servant;  de- 
murrer sustained Ga.  52,    53 

manager  of  vehicle  used  by  lumber 
company  and  a  track  repairer  being 
carried  on  such  vehicle  are  fellow- 
servants  Ga.    56 

plaintiff,  a  track  repairer  in  employ 
of  lumber  company,  injured  while 
riding  on  car  drawn  by  locomotive 
in  charge  of  fireman,  not  entitled  to 
recover,  the  injury  being  caused  by 
negligent  act  of  fellow-servant.  .Ga.    56 

brakeman  and  coupler  in  employ  of 
company  operating  a  railroad  in 
business  of  hauling  freight  not  a 
fellow-servant  of  engineer  in  sole 
charge  of  train  whose  orders  he  was 
bound  to  obey,  and  brakeman  not 
precluded  from  recovery  for  inju- 
ries sustained  while  performing  his 
duties Ga.    64 

superintendent  directing  loading  of 
vessel  not  a  fellow-servant  of  the 
laborers  engaged  in  loading Ga.    69 
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contributory  negligence  of  brakeman 
coupling  cars  in  failing  to  use  ordi- 
nary care  to  extricate  himself  from 
danger  occasioned  by  negligence  of 
fellow-servant Ga.     9$ 

railroad  employee  injured  by  nesrli- 
gence  of  agents  of  railroad  company 
without  fault  on  his  part  may  re- 
cover damages   Ga.    96 

ruling  on  the  fellow-servant  doctrine.. 

Ga.  1x4 

construction  of  Code,  sections  2083, 
aaoa  and  3036,  relating  to  injuries 
to  railroad  employees Ga.  xa8 

leading  case  on  liability  of  railroad 
company  under  the  Code,  section 
3036,  for  injuries  to  employees 
caused  by  negligence  of  co-em- 
ployees   Ga.  ia8 

boy,  assisting  employee  in  moving  a 
loaded  car,  not  a  fellow-servant,  but 
a  volunteer Ga.  173 

employee,  one  of  a  crew  of  track 
hands,  riding  on  construction  train, 
is  a  co-employee  with  the  balance  of 
the  crew,  including  the  conductor  or 
boss  of  the  squad  and  the  engineer 
and  fireman  of  the  engine Ga.  X91 

statutory  liability  of  railroad  company 
for  injuries  to  its  employees  caused 
by  negligence  of  other  emplosrees, 
whether  such  injuries  are  connected 
with  running  of  trains  or  not. .  .Ga.  196 

employee  falling  from  ladder  in  rail- 
road company's  shop  caused  by 
negligent  act  of  co-employee Ga.  199 

miner  engaged  in  underground  work 
and  a  blacksmith  engaged  in  sharp- 
ening tools  for  the  miners  in  same 
mine  are  fellow-servants,  and  miner 
injured  by  carelessness  of  black- 
smith in  delivering  tools  to  the 
miners  cannot  recover  damages 
from  master  Idaho,  243 

it  is  the  implied  duty  of  master  to  fur- 
nish reasonably  safe  machinery  for 
txse  by  employees,  and  to  observe 
ordinary  care  in  selecting  co-em- 
ployees   IlL  250 

the  fellow-servant  rule  discussed 

111.  270,  a8o,  291 

employee  may  assume  that  master  has 
used  reasonable  care  in  selection 
of  servants  111.  273 

where  servant  finds  co-employee  in- 
competent, it  is  his  duty  to  inform 
master,  and  if  the  latter  refuses  to 
discharge  such  incompetent  servant 
the  complaining  servant  should  quit 
the   employment;    if   he    does    not 
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quit  he  will  be  deemed  to  have  as- 
sumed the  extra  hazard 111.  273,  291 

employee  injured  by  negligent  act  of 
incompetent  engineer  in  defend- 
ant's service ;  master  liable 111.  273 

switchman  and  engineer  of  train  fel- 
low-servants   111.  280 

who  are  fellow-servants  is  question  of 
fact  for  jury III.  291 

notice  of  change  of  appliance  to  de- 
fendant's foreman,  or  a  fellow-ser- 
vant, was  not  notice  to  plaintiff. .111.  291 

where  negligence  of  master  and  fel- 
low-servant causes  injury  to  a  ser- 
vant, the  master  as  well  as  the 
fellow-servant  is  liable 111.  291 

the  fellow-servant  rule  does  not  apply 
to  a  minor  employee 111.  312 

car  repairer,  while  attending  to  his 
duties,  struck  by  car,  due  to  negli- 
gence of  engineer  of  switch  engine 
in  railroad  yard;  fellow-servant 
rule 111.  343 

a  car  repairer  and  an  engineer  of 
switch  engine  in  railroad  yard  are 
fellow-servants 111.  343 

conductor  killed  in  collision  with  train 
of  another  company  at  crossing, 
caused  by  failure  of  joint  employee 
at  crossing  to  give  proper  signal; 
erroneous  instruction  implying  that 
if  deceased's  co-employees  on  train 
were  negligent,  and  the  deceased 
was  not,  recovery  could  be  had,  the 
fellow-servant  rule  being  ignored . . 

111.  350 

switch  conductor  thrown  from  foot- 
board of  car  by  sudden  jerk  of  train 
caused  by  act  of  engine  driver;  fel- 
low-servant rule  applied III.  352 

in  action  for  injury  sustained  by  rail- 
road employee,  caused  by  defective 
roadbed,  the  negligence  of  a  fellow- 
servant  cannot  be  shown 111.  358 

leading  case  on  the  fellow-servant 
rule 111.  z^z 

the  rule  of  respondeat  superior  dis- 
cussed   111.  362 

track  repairer  and  fireman  on  passing 
locomotive  not  fellow-servants . .  111.  362 

error  to  charge  that  track  repairer 
and  fireman  on  passing  locomotive 
were  not  fellow-servants,  it  being  a 
question  of  fact  for  jury  to  deter- 
mine from  the  evidence 111.  363 

notes  of  Illinois  cases  in  which  the 
question  of  fellow-servant  is  in- 
volved ;  discussed  in  opinion 36^-3^7 

foreman  of  lumber  yard  connected 
with    railroad    shops,    and    an    em- 


FELLOW-SERVANT  --continued. 
ployee   acting   under   foreman's   di- 
rections in  pushing  lumber  cars,  not 
fellow-servants 111.  387 

foreman  of  wrecking  crew  and  men 
acting  under  his  orders  not  fel- 
low-servants   111.  389 

in  action  for  injuries  caused  by  al- 
leged negligence  of  fellow-servant 
the  court  should  state  the  rule  of 
fellow-servants,  and  the  jury  should 
determine  from  evidence  whether 
the  case  comes  within  the  rule.. 111.  394 

it  is  reversible  error  to  ignore  rule  as 
to  fellow-servants  and  charge  that 
certain  employees  were  fellow-ser- 
vants, as  it  is  for  the  jury  to  deter- 
mine the  question  from  the  evi- 
dence   111.  394 

leading  case  on  the  fellow-servant 
rule 111.  407 

where  competent  servants  have  been 
selected,  one  of  them  cannot  re- 
cover against  master  for  careless- 
ness of  fellow-servant 111.  407 

servant  of  contractor  killed  by  negli- 
gence of  servants  of  railroad  com- 
pany ;    fellow-servant    rule 111.  407 

where  person  contracts  to  deliver 
wood  to  railroad  company,  the  latter 
to  furnish  equipment  to  move  it, 
the  men  on  train  being  under  his 
orders,  and  one  of  the  servants  em- 
ployed by  him  to  load  wood  is 
thrown  off  car  and  killed,  all  the 
parties  were  servants  of  company, 
and  the  negligence  was  that  of 
fellow-servant 111.  407 

master  not  liable  for  negligence  of 
fellow-servant  resulting  in  injury  to 
another  servant,  where  negligent  act 
is  performed  in  capacity  of  servant.. 

Ind.  422 

servants  engaged  in  same  general  line 
of  duty  are  fellow-servants,  though 
one  may  be  a  superior  and  the 
others  subordinate  servants  under 
the  latter's  immediate  direction  and 
control Ind.  422 

leading  case  on  the  fellow-servant 
rule Ind.  422 

English  rule  on  the  fellow-servant 
question 425-426 

when  master  liable  for  negligence  of 
fellow-servant ;  employee  injured  by 
defective  machinery   Ind.  443 

master  liable  for  act  of  agent  by  which 
employee  was  injured  by  explosion 
of  steam  boiler  connected  with  en- 
gine and  machinery  in  slaughter 
house Ind.  45a 
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employee  injured  by  fall  of  wall  of 
building,  caused  by  negligence  of 
fellow-servant;  liability  of  negli- 
gent servant   Ind.  459 

an  action  may  be  brought  by  injured 
servant  against  servant  causing  in- 
jury   Ind.  459,  460 

servants  owe  to  master  diligent  care 
over  bis  business,  and  to  each  other 
care  for  their  own  safety,  and  mas- 
ter is  not  liable  for  the  servant's 
negligence  in  this  respect,  unless  he 
continues  them  with  knowledge  of 
their  lack  of  diligence Ind.  467 

employee  injured  by  being  drawn  into 
elevator  belt;  insufficiency  of  com- 
plaint on  the  question  of  fellow- 
servant  and  vice-principal Ind.  467 

employee  injured  by  descending  cage 
in  coal  mine  owing  to  negligence  of 
fellow-servant Ind.  476 

minor  employee,  19  years  of  age,  driv- 
ing mule  in  coal  mine,  fatally  in- 
jured by  fall  of  slate  from  roof  of 
entry  or  passageway  through  which 
he  was  passing;  master  not  liable, 
the  employee  having  assumed  the 
risk,  and  the  injury  also  being 
caused  by  negligence  of  fellow-ser- 
vant   Ind.  480 

freight  train  derailed  by  breaking  of 
switch  pin  and  negligence  of 
switch  tender,  and  brakeman  on 
train  killed;  railroad  company  not 
liable Ind.  503 

brakeman  on  train  and  employee  at- 
tending a  switch  fellow-servants . . . 

Ind.  502 

brakeman  in  employ  of  one  railroad 
injured  by  negligent  act  of  employee 
on  train  operated  by  another  rail- 
road   Ind.  51 X 

in  order  to  hold  railroad  company  for 
incompetency  of  servant  resulting 
in  injury  to  another  servant,  the  lat- 
ter must  allege  and  prove  his  own 
ignorance  of  incompetency  of  fel- 
low-servant   Ind.  513 

teamster  hauling  rock  from  railroad 
cut  and  employees  engaged  in  blast- 
ing the  rock,  fellow-servants. .  .Ind.  513 

fireman  injured  in  collision  between 
trains;  proximate  cause  was  failure 
of  engineer  to  obey  orders  and  not 
placing  lighted  headlamps  in  head- 
light; fellow-servant  rule  applied. . . 

Ind.  521 

the  law  of  master  and  servant  fully 
discussed,  with  its  application  to 
minor  employees  Ind.  s^3 


FELLOW^ERVANT  —  continued. 
master  not  liable   for  injury  to   ser- 
vant  caused   by   negligence   of    fel- 
low-servant   Ind.  543 

insufficiency  of  complaint  averring  em- 
ployment of  incompetent  fellow- 
servant  Ind.  543 

reasonable  excuse  must  be  shown  by 
injured  servant  for  continuing  in 
service  after  knowledge  of  incom- 
petency of  fellow-servant Ind.  543 

track  laborer  thrown  between  cars  of 
work  train  which  was  suddenly 
started  by  engineer  without  warn- 
ing   Ind.  543 

engineer   of  work  train   and  a    track 

laborer,  fellow-servants Ind.  543 

cases     in     which    the     fellow-senrant 

question  is  involved Ind.  S46-S47 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   SS2-S64 

section  boss  a  fellow-servant  of  sec- 
tion hand    Ind.  564 

master  not  liable  to  employee  for  in- 
jury sustained  by  negligence  of  co- 
employee,  notwithstanding  latter 
was    higher   in   authority   than   the 

injured  employee    Iowa.  572 

statute  relating  to  liability  of  railroad 
companies  for  injuries  to  employees 
and  others  caused  by  negligence  of 

engineer   and    other   employees 

Iowa,  603 
master  not  liable  for  injury  to  ser- 
vant caused  by  negligence  of  fellow- 
servant,  unless  he  has  been  negli- 
gent in  selection  of  the  latter,  or  re- 
tains him  after  notice  of  his  in- 
competency   Iowa,  603 

leading   case    on    fellow-servant    rule, 

assumption  of  risk,  etc Iowa,  603, 

607.  612,  621 
sub-contractor  for  building  of  railroad 
bridges    not    a    co-servant    of    em- 
ployees    operating    and     managing 

trains Iowa,  609 

car  repairer  assisting  another  em- 
ployee in  repairing  car  injured  while 
under  car  by  one  of  the  wheels  run- 
ning into  his  foot,  caused  by  car 
being  moved  forward;  railroad  not 

liable Iowa,  630 

statute.  Code,  section  1307,  defining 
who  are  employees  engaged  in  the 
operation  of  a  railway,  and  the  lia- 
bility of  railroad  companies  for  in- 
juries to  such  employees  by  co- 
employees Iowa,  630,  634,  638-646 

foreman  of  employees  engaged  in  re- 
pairing cars,  with  no  authority  ex- 
cept to  direct  them  as  to  work,  is  % 
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co-employee  with  them,  and  not  a 
vice-principal Iowa,  630 

note  of  Iowa  cases  relating  to  inju- 
ries sustained  by  railroad  em- 
ployees, in  which  the  construction 
of  the  statute,  Code,  section  1307, 
was  involved 638-646 

cases  not  within  the  terms  of  the  stat- 
ute   643-645 

receiver  of  railroad  company  included 
under  terms  of  statute 646 

section  hand  injured  while  loading  a 
car,  caused  by  negligence  of  fellow- 
servant  Iowa,  644 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

FIRE. 

employee  attempting  to  prevent  explo- 
sion of  oil  tank  injured  by  burning 
oil  flowing  over  and  saturating  his 
clothing;  negligence  charged  being 
defective  feed  pipe;  defendant  lia- 
ble   111.  391 

FIREMAN. 

manager  of  vehicle  used  by  lumber 
company  and  a  track  repairer  being 
carried  on  such  vehicle  are  fellow- 
servants  Ga.     56 

plaintiff,  a  track  repairer  in  employ  of 
lumber  company,  injured  while  rid- 
ing on  car  drawn  by  locomotive  in 
charge  of  fireman,  not  entitled  to 
recover,  the  injury  being  caused  by 
negligent  act  of  fellow-servant ..  Ga.     56 

employee  injured  by  sudden  jerk  of 
engine  while  coupling  cars,  caused 
by    incompetency    of    fireman    run-      | 
ning  engine;  knowledge  of  incom- 
petency by  injured  servant Ga.  105 

thrown  from  engine  by  sudden  release 
of  brakes,  caused  by  defective  appli- 
ances ;  erroneous  nonsuit Ga.  159 

employee,  one  of  a  crew  of  track 
hands,  riding  on  construction  train, 
is  a  co-employee  with  the  balance 
of  the  crew,  including  the  conductor 
or  boss  of  the  squad  and  the  engi- 
neer and  fireman  of  the  engine.  .Ga.  191 

notes  of  Georgia  cases  arising  out  of 
injuries  to  emnloyees  in  service  of 
railroad   companies    21 5-241 

killed  in  railroad  accident  caused  by 
ice  and  s»ir»'v  ar«*»'*ni''*>*'i'^i^  '^^  ^'•Tk 
assumed  risks  of  emoloyTncnt-Idaho,  244 

killed  by  explosion  of  boiler  of  sta- 
tionary engine:  master  liable. .  .III.  258 

killed  by  precipitation  of  locomotive 
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into  opening  across  track;   errone- 
ous charge  on  damages 111.  358 

thrown  from  locomotive  while  pass- 
ing over  defective  track;  railroad 
liable 111.  360 

accidents  to  locomotive  firemen;  notes 
of  Illinois  cases 360-361 

track  repairer  and  fireman  on  passing 
locomotive  not   fellow-servants . .  111.  362 

error  to  charge  that  track  repairer 
and  fTreman  on  passing  locomotive 
were  not  fellow-servants,  it  being  a 
question  of  fact  for  jury  to  deter- 
mine from  the  evidence 111.  363 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

injured  in  collision  between  trains; 
proximate  cause  was  failure  of  en- 
gineer to  obey  orders  and  not  plac- 
ing lighted  headlamps  in  head- 
light ;  fellow-servant  rule  applied . . 

Ind.  521 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   5S*-564 

fatally  injured  in  collision  between 
construction  and  passenger  train . . . 

Iowa,  649 

fireman  of  construction  train  not 
guilty  of  contributory  negligence  be- 
cause of  failure  to  object  to  con- 
ductor's orders  which  were  against 
rules  of  railroad  company ....  Iowa,  649 

injuries  to  locomotive  firemen;  notes 
of  Iowa  cases 649 

killed  by  being  thrown  from  engine 
which  ran  into  snow  bank;  risk  of 
employment Iowa,  654,  655 

FLAGGING  TRAIN. 

conductor  injured  while  flagging  train 
caused  by  his  slipping  upon  cross- 
tie  ;  risk  of  employment Ga.  109 

FLAGMAN. 

engineer  and  flagman  run  over  and 
injured  by  negligent  running  of 
train Ga.  137 

injured  while  coupling  cars  to  train, 
due  to  sudden  backing  of  train  with- 
out signal Ga.  164 

injured  by  stove  in  car  which  was  de- 
railed falling  on  him Ga.  x66 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-241 
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FLAT  CAR. 

injuries  to  railroad  employees;  notes 
of  Illinois  cases 389-393 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

car  repairer,  working  on  fiat  car,  killed 
by  train  which  was  run  against  car 
without  signal;  railroad  liable.. . I nd.  5x6 

peculiar  accident  to  laborer  on  flat 
car ;  caught  by  wire  which  became 
detached,  fell  on  freight  car  and  ^as 
carried  to  flat  car,  which  dragged 
him  from  the  car  and  he  was  killed ; 
railroad   not  liable Ind.  550 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

FLYING  OBJECT. 

track  hand  injured  by  defective  ham- 
mer, the  breaking  of  which  caused 
pieces  to  fly  ofT  and  strike  plaintiff 
in  eye  and  knee ;  verdict  for  plaintiff 
contrary  to  law  and  evidence ...  Ga.  18  x 

employee  struck  in  the  eye  by  piece  of 
iron  flying  from  tool  used  by  an- 
other employee   Ga.  200 

person  standing  near  track  struck  by 
piece  of  wood  thrown  from  passing 
train ;   nonsuit  reversed Ga.  214 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-24X 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-335 

foreman  of  track  repairers  struck  by 
piece  of  coal  thrown  from  passing 
engine 111.  362 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

notes  of  Indiana  cases  relating  to 
machinery   accidents    443-447 

employee  changing  position  with  an- 
other injured  by  flying  object  from 
saw  machine  which  broke Ind.  443 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 66x-68o 

FLYING  SWITCH. 

brakeman  engaged  in  making  a  fly- 
ing switch  thrown  or  compelled  to 
jump  from  end  of  car,  run  over  and 
killed Iowa,  608 


FOOTBOARD. 

engine  driver  on  switch  locomotiTe 
falling  from  footboard  while  in  act 
of  oiling  engine,  run  over  and 
killed;  railroad  company  liable.. IlL  250 

switch  conductor  thrown  from  foot- 
board of  car  by  sudden  jerk  of  train 
caused  by  act  of  engine  driver;  fel- 
low-servant rule  applied lU.  352 

FOREIGN  CARS. 

conductor  of  freight  train  injured 
while  coupling  cars  belonging  to  an- 
other company ;  defective  appli- 
ance ;  assumption  of  risk lU.  546 

accidents  to  conductors  and  other 
employees  while  coupling  and  un- 
coupling cars;  notes  of  Illinois 
cases 348-350 

brakeman  fatally  injured  by  alleged 
defective  brake  staff  on  a  gondola 
car Ind.  506 

duty  of  railroad  company  to  inspect 
foreign  car  to  be  transported  over 
its   lines    Ind.  506 

brakeman  injured  while  coupling  for- 
eign cars Ind.  508 

erroneous  instruction  as  to  liability  of 
railroad  company  for  using  foreign 
cars  of  uneven  height Ind.  508 

FOREIGN  CORPORATION. 

the  rules  governing  the  duty  and  lia- 
bility of  master  apply  to  a  non- 
resident corporation  delegating  su- 
perintendence and  management  of 
its  business  operated  within  State. . 

Ind.  422 

FOREMAN. 

a  blaster  and  a  foreman  in  foundry, 
«the  latter  having  nothing  to  do  with 
blasting,  not  fellow-servants,  al- 
though both  in  service  of  same 
master Ga,       6 

notice  of  change  of  appliance  to  de- 
fendant's foreman,  or  a  fellow-ser- 
vant, was  not  notice  to  plaintiff.  .III.  291 

child,  12  years  of  age,  injured  by  arm 
being  caught  in  planing  machine, 
which  he  was  directed  to  oil  by  de- 
fendant's foreman:  master liable..lll.  312 

foreman  of  lumber  yard  connected 
with  railroad  shops,  and  an  em- 
ployee acting  under  foreman's  di- 
rections in  pushing  lumber  cars,  not 
fellow-servants HI.  387 

foreman  of  wrecking  crew,  and  men 
acting  under  his  orders,  not  fellow- 
servants  III.  389 

employee,  acting  under  direction  of 
foreman,    injured    by    hand    beii^ 
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FOREMAN  —  eonHntud. 

caught  in  circular  saw  machine  ow- 
ing to  breaking  of  defective  rope, 
the  defect  being  known  to  foreman ; 
defendant  liable Ind.  43a 

cannot  be  said,  as  matter  of  law,  that 
workman  is  guilty  of  negligence  in 
changing  from  one  part  of  work  to 
another  at  command  of  agent  set 
over  him  by  master Ind.  423 

foreman  of  employees  engaged  in  re- 
pairing cars,  with  no  authority  ex- 
cept to  direct  them  as  to  work,  is  a 
co-employee  with  them,  and  not  a 
vice-principal Iowa,  630 

foreman  of  construction  crew  injured 
by  fall  of  iron  bolt Iowa,  640 

section  foreman  working  on  track 
struck  by  train Iowa,  643 

FRAUD. 

existence  of  fraud  is  a  question  of  fact 
for  jury  to  determine  from  evidence. 

Ga.       I 

FREIGHT  CAR  AND  TRAIN. 

plaintiff,  a  track  repairer  in  employ 
of  lumber  company,  injured  while 
riding  on  car  drawn  by  locomotive 
in  charge  of  fireman,  not  entitled 
to  recover,  the  injury  being  caused 
by  negligent  act  of  fellow-servant . . 

Ga.     56 

brakeman  and  coupler  in  employ  of 
company  operating  a  railroad  in 
business  of  hauling  freight  not  a 
fellow-servant  of  engineer  in  sole 
charge  of  train  whose  orders  he 
was  bound  to  obey,  and  brakeman  not 
precluded  from  recovery  for  injuries 
sustained  while  performing  his 
duties Ga.    64 

conductor  injured  by  derailment  of 
freight  train,  he  being  thrown  from 
caboose  to  ground Ga.  no 

conductor  of  freight  train  thrown  to 
ground  by  giving  way  of  ladder  on 
car.  the  accident  taking  place  in 
South  Carolina   Ga.  1 1  z 

conductor  of  freight  train  killed  while 
attempting  to  uncouple  cars,  due  to 
moving  of  train:  failure  to  prove 
emergency  in  performing  duties  not 
ordinarily  required  of  conductor..Ga.  113 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-341 

employee  unloading  cars  in  rolling- 
mill  yards  injured  by  train  of  cars 
colliding  with  the  car  being  un- 
loaded   111.  370 


FREIGHT  CAR  AND  TRAIN  — r£W/V. 

brakeman  fatally  injured  while  coup- 
ling cars,  the  coupling  link  failing 
to  work,  and  employee  struck  by 
car 111.  335 

notes  of  Illinois  cases  relating  to  in- 
juries to  brakemen 34^>-343 

conductor  of  freight  train  injured 
while  coupling  cars  belonging  to  an- 
other company;  defective  appli- 
ance ;  assumption  of  risk 111.  346 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup- 
ling cars;  notes  of  Illinois  cases. . . 

348-350 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

employees  injured  while  loading  and 
unloading  cars ;  notes  of  Indiana 
cases 466-467 

freight  train  derailed  by  breaking  of 
switch  pin  and  negligence  of  switch 
tender,  and  brakeman  on  train 
killed;  railroad  company  not  liable.. 

Ind.  503 

engineer,  in  employ  of  another  com- 
pany, running  switch  engine  into  de- 
fendant's yards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appliance 
whereby  deceased's  train  broke  in 
two  and  the  separated  cars  were 
thrown  against  the  deceased ;  failure 
to  keep  proper  lookout Ind.  518 

young  man,  under  21  years  of  age, 
boarding  freight  train  to  assist 
brakeman,  thrown  from  top  of  car 
by  collision  with  another  car;  rail- 
road  not  liable Ind.  543 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   55^564 

sub-contractor  engaged  in  loading  car 
struck  by  freight  train  while  cross- 
ing track,  run  over  and  killed,  the 
train  being  pushed  at  greater  speed 
than  usual ;  railroad  liable Iowa,  609 

brakeman  killed  while  uncoupling 
freight  cars,  owing  to  engineer  giv- 
ing cars  a  "  kick ;  "  railroad  liable . . 

Iowa,  654 

GAS. 

employee  overcome  by  noxious  gas 
while  trying  to  remove  certain 
1x>ards  in  gas  works,  falling  and 
fatally  injured   111.  389 

employee  killed  by  natural  gas  explo- 
sion ;  defendant  liable Ind.  456 
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GATES. 

statute  relating  to  liability  for  failure 
to  provide  gates  to  protect  mine 
shaft 111.  307 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-311 

statute  requiring  mine  owners  to  pro- 
tect the  top  of  mine  shafts  with 
gates Ind.  474 

the  risk  arising  from  neglect  of  mine 
owner  to  provide  gates  to  protect 
the  top  of  mine  shaft  with  gates,  as 
provided  for  by  statute,  was  not  one 
of  the  risks  assumed  by  an  em- 
ployee on  entering  the  service . .  Ind.  474 

where  minor  employee,  17  years  of 
age,  was  killed  by  falling  down  ele- 
vator shaft  in  defendant's  ware- 
house, the  negligence  charged  being 
permitting  elevator  gate  to  be  open 
and  unfit  for  use,  piling  goods  too 
near  the  gate,  and  in  not  lighting 
the  way  at  or  near  the  elevator, 
error  to  direct  verdict  for  defend- 
ant, question  of  contributory  negli- 
gence being  for  jury Iowa,  568 

GENERAL  VERDICT. 

showing  freedom  from  contributory 
negligence  decisive  on  the  question 
where  special  verdict  was  not  ir- 
reconcilable   therewith    Ind.  504 

finding  in  special  verdict  in  conflict 
with  general  verdict Ind.  511 

in  irreconcilable  conflict  with  special 
verdict  should  not  have  been  sus- 
tained   Ind.  sai 

GLASS. 

employee  injured  by  fall  of  large  cast- 
ing in  glass  factory ;  master  liable . . 

Ind.  460 

employee  injured  by  falling  pieces  of 
glass  in  glass  factory Ind.  460 

GREASE. 

employee  killed  by  falling  into  vat  of 
hot  grease  in  slaughter  house . . .  111.  290 

GUARD. 

laborer  loading  vessel  struck  by  bale 
of  cotton  thrown  into  hold;  absence 
of  guard  at  hatchway;  erroneous 
nonsuit Ga.    69 

duty  of  steamship  company  to  station 
a  "  hatch-tender "  at  hatchway  on 
vessel  to  warn  laborers  when  bales 
of  cotton  were  about  to  be  thrown 
into  hold    Ga.    69 


GUARD  —  conHnned, 

employee  killed  by  falling  down  unpro- 
tected shaft  of  coal  mine;  owner  of 
mine  liable  Ill-  joy- 
statute  relating  to  liability  for  failure 
to  provide  gates  to  protect  mine 
shaft IlL  307 

GUY  ROPE. 

employee  injured  by  the  falling  of  a 
derrick,  caused  by  breaking  of  guy 
rope ;  erroneous  nonsuit Ga.  19S 

HAMMER. 

track  hand  injured  by  defective  ham- 
mer, the  breaking  of  which  caused 
pieces  to  fly  off  and  strike  plaintiff 
in  eye  and  knee;  verdict  for  plain- 
tiff contrary  to  law  and  evidence. . 

Ga.  181 

a  hammer  used  by  a  track  hand  to 
drive  spikes  into  cross-ties  of  rail- 
road track  is  not  included  in  the 
term  "  machinery "  as  used  in  the 
Code Ga.  181 

HAND  CAR. 

section  boss  injured  by  hand  car 
which  ran  off  track,  owing  to  a  de- 
fective appliance;  knowledge  of  de- 
fect by  employee Ga.  175 

section  boss  jumping  from  hand  car 
to  avoid  impending  collision  with 
"wild"  engine;  erroneous  nonsuit.. 

Ga.  i8t 

track  hand  injured  by  iron  rail  falling 
from  hand  car  which  was  being  un- 
loaded; knowledge  by  employee  of 
defective  machinery Ga.  187 

injuries  to  railroad  employees;  notes 
of  Illinois  cases 389-393 

injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  appellate  courts. 

399-406 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

section  hand,  propelling  hand  car,  faU- 
ing  on  track  and  injured  in  collision 
between  hand  cars ;  railroad  not  lia- 
ble   Ind.  564 

section  hand  injured  in  collision  of 
hand  car  with  train Iowa.  639 

employee,  engaged  in  repairing  switch, 
trying  to  avoid  danger  from  run- 
away team,  stepping  on  track  and 
struck  by  hand  car ;  railroad  liable. . 

Iowa.  657 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661--680 
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HAND  COUPLING.  See  also  Coup- 
ling Cars;  Coupling  Stick. 

brakeman  using  hand  instead  of  stick 
to  couple  cars,  against  rules  of  rail- 
road company,  guilty  of  contributory 
negligence Ga.  92,  93,    94 

but  see  case  where  railroad  was  held 
liable,  the  injury  to  brakeman  hap- 
pening in  Alabama,  the  law  of  that 
State  being   applied Ga.  94,    95 

employee's  hand  crushed  between 
bumpers  while  coupling  cars  con- 
trary to  rules  and  regulations  as  to 
use  of  coupling  stick Ga.  104 

iriolation  of  rule  by  brakeman  forbid- 
ding coupling  cars  by  hand  pre- 
cludes recovery  for  death  of  brake- 
man  killed  while  coupling  car8..Ind:  505 

HATCHWAY. 

laborer  loading  vessel  struck  by  bale 
of  cotton  thrown  into  hold ;  absence 
of  guard  at  hatchway;  erroneous 
nonsuit Ga.    69 

duty  of  steamship  company  to  station 
a  "  hatch-tender "  at  hatchway  on 
vessel  to  warn  laborers  when  bales 
of  cotton  were  about  to  be  thrown 
into  hold Ga.    69 

HEADLIGHT. 

fireman  injured  in  collision  between 
trains ;  proximate  cause  was  failure 
of  engineer  to  obey  orders  and  not 
placing  lighted  headlamps  in  head- 
light ;  fellow-servant  rule  applied . . 

Ind.  sai 

HEARSAY. 

what  one  physician  stated  to  another 
as  cause  of  disease  of  which  in- 
jured employee  died  was  hearsay 
and  inadmissible    Ga.    45 

facts  cannot  be  proved  by  witness  stat- 
ing them  from  hearsay Ga.  137 

erroneous  admission  of  hearsay  evi- 
dence   Ga.  171 

HIGHWAY. 

master  liable  for  negligent  act  of 
driver  causing  collision  with  another 
vehicle  on  highway Hawaii,  241 

pedestrian  injured  by  negligent  driv- 
ing of  defendant's  servant.  .Hawaii,  24J 

collision  between  wagon  and  bicycle 
caused  by  negligent  driving  of  de- 
fendant's servant   Hawaii,  242 

liability  of  master  for  negligent  act  of 
servant  resulting  in  injury  to  third 
persons  .  .  111.  420-421 


HOISTING  CAGE. 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-311 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-33$ 

employee  injured  by  descending  cage 
in  coal  mine  owing  to  negligence  of 
fellow-servant Ind.  476- 

whether  plaintiff  had  knowledge  of 
defective  hoisting  cages  in  coal 
mine,  question  for  jury Iowa,  580 

ICE  AND  SNOW. 

fireman  killed  in  railroad  accident 
caused  by  ice  and  snow  accumula- 
tions on  track  assumed  risks  of  em- 
ployment   Idaho,  244 

IMMINENT  PERIL. 

death  of  person  in  an  attempt  to  res- 
cue employee  from  suffocation  by 
poisonous  gas  in  oil  tank;  oil  com- 
pany not  liable  where  there  was  no 
negligence  on  its  part Ga.    53 

brakeman  stepping  from  one  car  to 
another  to  signal  engineer  as  to  im- 
pending collision  falling  over  lump 
of  coal  in  coal  car  and  severely  in- 
jured ;  question  for  jury Ga.     83 

engineer  injured  in  jumping  from  en- 
gine to  avoid  collision Ga.  124 

engineer  killed  in  jimiping  from  en- 
gine to  avoid  collision ;  railroad  lia- 
ble   Ga.  139 

instruction  as  to  duty  of  engineer  to 
remain  at  his  post  in  case  of  im- 
pending collision,  instead  of  leaping 
from  train  to  save  his  own  life.  .Ga.  140* 

section  boss  jumping  from  hand  car 
to  avoid  impending  collision  with 
"  wild  ''  engine ;  erroneous  nonsuit.. 

Ga.  i8t 

person  exposed  to  imminent  peril  act- 
ing in  manner  he  thought  best  for 
safety  not  necessarily  negligent  be- 
cause he  may  not  have  done  right 
thing,  or  did  that  which  he  might 
not  have  done  at  time  free  from  ex- 
citement   Iowa,  649,  657 

employee,  engaged  in  repairing  switch, 
trying  to  avoid  danger  from  run- 
away team,  stepping  on  track  and 
struck  by  hand  car;  railroad  liable.. 

Iowa,  657' 

INCOMPETENCY  OF  SERVANT. 
See  Competency  and  Incompetency 
OP  Servant. 
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INDEPENDENT  CONTRACTOR. 

the  mere  employment  of  a  stevedore  . 
or  contractor  by  a  steamship  com- 
pany did  not  make  the  latter  liable 
for  an  injury  to  one  of  the  steve- 
dore's servants   Ga.     75 

employee  hired  to  another  to  assist  in 
unloading  coal  from  vessel  injured 
while  so  employed;  defendant  not 
liable  Ga.    80 

railroad  not  liable  for  injuries  to  la- 
borers in  employ  of  contractor.  .Ga.  212 

liability  of  independent  contractor  for 
injuries  to  employees  engaged  in 
constructing    street-railway    track . . 

Ga.  212 

contractor  not  liable  for  acts  of  either 
architect  or  owner  of  building  in 
course  of  construction 111.  416 

&  contractor,  working  under  plans  and 
direction  of  architect,  only  under- 
takes as  to  ski  1  fulness  of  his  own 
work,  and  is  liable  only  to  that  ex- 
tent   111.  416 

contractor  working  under  direction  of 
architect  is  not  liable  for  injury  to 
workman  caused  by  fall  of  building 
due  to  defect  in  plan  of  architect 
not  known  to  contractor 111.  416 

note  on  liability  of  contractors  and 
owners  of  buildings  for  injuries  to 
employees  and  third  persons,  and 
the  application  of  the  rule  of  re- 
spondeat superior III.  41(^-418 

where  one  lets  a  contract  to  do  a 
particular  work  to  another  reserving 
to  himself  no  control  over  such 
work,  he  is  not  liable  for  negligence 
of  the  party  to  whom  contract  is  let. 

Ind.  456 

xlerrick,  used  in  hoisting  material  for 
building  in  course  of  construction, 
breaking  and  falling  upon  employees 
of  contractor;  defendant  not  liable. 

Iowa,  592 

when  one  employed  under  contract 
with  corporation  in  construction  of 
building  is  a  servant  and  not  an  in- 
dependent contractor Iowa,  592 

-owners  of  building  not  liable  to  em- 
ployee injured  by  fall  of  scaffold, 
where  work  was  being  done  by  inde- 
pendent contractor Iowa,  595 

an  independent  contractor  is  one  who, 
exercising  an  ind^endent  employ- 
ment, contracts  to  do  a  piece  of 
work  according  to  his  own  methods, 
and  without  being  subject  to  the 
control  of  his  employer,  except  as 
to  the  result  of  his  work ;  Tennesee 
definition   Iowa,  595,  599 


INEVITABLE  ACQDENT. 

engineer,  in  employ  of  another  com-  - 
pany,  running  switch  engine  into  de- 
fendant's yards,  killed  in  collision 
with  freight  train,  owing  to  defec- 
tive condition  of  coupling  appliance 
whereby  deceased's  train  broke  in 
two  and  the  separated  cars  were 
thrown  against  the  deceased ;  failure 
to  keep  proper  lookout Ind.  518 

INFANT.     [Minor  Employees.] 

female  employee  injured  by  falling^ 
through  elevator  opening  in  cotton 
factory ;   master  liable Ga.      zx 

minor  employee,  about  8  years  of  age. 
injured  by  revolving  cogwheels  of 
machinery Ga.     39 

as  to  duty  to  instruct  minor  employee, 
a  boy  of  tender  years,  as  to  danger 
of  being  injured  by  machinery ..  Ga.     39 

erroneous  charge  as  to  duty  of  master 
to  warn  minor  employee  of  danger, 
where  evidence  showed  full  dili- 
gence in  all  respects  on  master's 
part  Ga.     39 

where  boy,  13  years  of  age,  was  in- 
jured by  machinery,  question 
whether  he  was  of  sufficient  age, 
etc.,  to  appreciate  danger  was  for 
jury  Ga.     39 

female  employee,  15  years  of  age, 
fatally  injured  by  machinery  in  cot- 
ton mill Ga.     42 

father  may  recover  damages  for  loss 
of  labor  and  services  of  minor  child 
and  for  burial  and  other  expenses 
on  account  of  negligent  homicide  of 
child   Ga.     42 

female  employee's  hand  caught  in  ma- 
chinery in  cotton  mill,  the  injury  re* 
suiting  in  death ;  employer  liable . . 

Ga.    45 

action  by  father  for  loss  of  services 
resulting  from  injury  to  minor 
child,  employed  in  factory,  is  not  a 
case  for  vindictive  or  exemplary 
damages   Ga.     45 

master  is  bound  to  a  higher  degree  of 
care  towards  an  employee  of  tender 
years  than  to  an  adult  employee. . 

Ga.     45 

minor  employee,  17  years  of  age,  in- 
jured while  raking  shavings  from 
under  a  planing  machine;  master 
liable Ga.    47 

duty  of  master  to  warn  inexperienced 
and  minor  employees  as  to  danger 
in  use  of  machinery Ga.    47 

minor  employee,  a  train  hand  in  em- 
ploy of  one  railroad  company,  riding 


INDEX. 


763 


WYX^T^conHnued. 

on  top  of  car,  knocked  off  and  killed 
while  passing  under  a  bridge  cross- 
ing track  of  another  railroad ...  Ga.  167 
minor  employee  killed  by  being  thrown 
from  tender  of  engine  and  nm  over. 

Ga.  171 

where  suit  is  brought  by  parent  for 
Miomicide  of  son,  parent  cannot  re- 
cover unless  son  could  have  done  so 
had  he  lived Ga.  171 

notes  of  English  cases  relating  to  in- 
juries to  minor  employees  in  service 
of  railroad  companies 173-174 

boy,  assisting  employee  in  moving  a 
loaded  car,  not  a  fellow-servant,  but 
a  volunteer   Ga.  173 

notes  of  Illinois  cases  arising  out  of 
accidents  in  coal  mines 308-311 

minor  employee  killed  by  fall  of  rock 
from  roof  of  coal  mine;  improper 
pleading  under  statute 111.  311 

the  rule  governing  the  employment  of 
children   discussed 111.   3x3 

where  child  is  employed,  the  employer 
must  see  that  it  is  not  exposed  to 
danger  from  machinery,  etc.,  notice 
of  danger  is  not  enough,  the  child 
must  be  sufficiently  instructed  to  en- 
able him  to  avoid  danger 111.  312 

«hild,  12  years  of  age,  injured  by  arm 
being  caught  in  planing  machine 
which  he  was  directed  to  oil  by  de- 
fendant's foreman;   master  liable.. 

111.  313 

the  fellow-servant  rule  does  not  apply 
to  a  minor  employee 111.  312 

minor  employee,  16  years  of  age,  in- 
jured while  operating  brick-making 
machinery ;   defendant  liable. . . .  111.  317 

it  is  a  general  rule  that  a  minor  em- 
ployee assumes  the  ordinary  risks  of 
employment  in  the  same  manner  as 
an  adult  assumes  them 111.  317 

•error  to  give  instruction  ignoring 
question  of  assumption  of  risk  in 
action  where  minor  employee,  17 
years  of  age,  was  caught  by  gearing 
of  machinery  in  flouring  mill  while 
sweeping  machine  with  broom. .  .111.  317 

minor  employee  stumbling  over  ob- 
struction on  floor  of  factory  and 
falling  on  cogwheels  of  machinery ; 
defendant  liable 111.  319 

notes  of  Illinois  cases  relating  to  in- 
juries to  minor  employees  from  ma- 
chinery, etc 321-322 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  Appellate 
Courts  of  Illinois 3^8-335 


INFANT  —  conHnued, 

accidents  to  conductors  and  other  em- 
ployees while  coupling  and  uncoup- 
ling cars;  notes  of  Illinois  cases.. 

348-3S<» 
injuries  to  railroad  employees;  notes 
of  cases  in  Illinois  Appellate  Courts. 

399-406 

failure  of  minor  employee,  19  years  of 
age,  to  exercise  due  care  .in  the 
operation  of  cleaning  machinery; 
master  not  liable Ind.  438 

notes  of  Indiana  cases  relating  to  ma- 
chinery accidents   443-447 

minor  employee  injured  in  explosion 
in  rolling  mill  caused  by  contact  of 
hot  slag  with   water Ind.  456 

minor  employee,  19  years  of  age,  driv- 
ing mule  in  coal  mine,  fatally  in- 
jured by  fall  of  slate  from  roof  of 
entry  or  passageway  through  which 
he  was  passing;  master  not  liable, 
the  employee  having  assumed  the 
risk,  and  the  injury  also  being 
caused  by  negligence  of  fellow-serv- 
ant   Ind.  480 

insufficiency  of  complaint  in  action  by 
father  for  injuries  sustained  by  his 
son,  16  years  of  age,  by  fall  of  rock 
from  roof  of  coal  mine  in  which  he 
was  working Ind.  481 

in  action  by  parent  for  injury  to  child, 
it  must  be  shown  that  child  was  too 
young  for  service  he  was  required 
to  perform:  or  that  neither  parent 
nor  child  had  knowledge  of  the 
danger ;  or  that  the  master  knowing 
age  and  inexperience  of  child  neg- 
lected to  give  him  necessary  warn- 
ing and  instruction Ind.  481 

minor  employee,  ten  years  of  age,  in- 
jured while  coupling  coal  cars  in 
mine    Ind.   482 

section  hand,  an  employee  under  21 
years  of  age,  injured  while  attempt- 
ing to  couple  cars  under  orders  of 
alleged  superior,  a  sharp  piece  of 
iron  which  projected  from  the  rail 
piercing  the  pantaloons  of  his  right 
leg.  passing  through  same  to  right 
foot,  holding  him  fast,  and  he  was 
run  over   Ind.  523 

the  law  ox  master  and  servant  fully 
discussed,  with  its  application  to 
minor  employees  Ind.  523 

minor  employees  injured  while  in  serv- 
ice of  railroad  companies;  notes  of 
Indiana  cases  S40-543 


/ 


764 


J4  AMERICAN  NECUGENCE  CASES. 


I N  F  ANT  —  continued. 

young  man,  under  21  ytzn  of  age, 
boarding  freight  train  to  assist 
brakeman,  thrown  from  top  of  car 
by  collision  with  another  car;  rail- 
road not  liable Ind.  543 

where  minor  employee,  17  years  of 
age,  was  killed  by  falling  down  ele- 
vator shaft  in  defendant's  ware- 
house, the  negligence  charged  being 
permitting  elevator  gate  to  be  open 
and  unfit  for  use,  piling  goods  too 
near  the  gate,  and  in  not  lighting 
the  way  at  or  near  the  elevator, 
error  to  direct  verdict  for  defend- 
ant, question  of  contributory  negli- 
gence being  for  jury Iowa,  568 

minor  employees  injured  by  ma- 
chinery ;  notes  of  Iowa  cases . . .  568-569 

water  boy  killed  by  car  leaving  track 
and  falling  on  him Iowa,  64a 

notes  of  Iowa  cases  relating  to  in- 
juries to  railroad  employees..  ..661-680 

INSPECTION. 

where  duty  of  inspection  of  rope  did 
not  rest  upon  plaintiff,  not  error  to 
decline  to  charge  that  he  could  not 
recover  if  he  had  same  means  of 
knowing  defect  as  defendant  did . . 

Ga.     20 

erroneous  instruction  assuming  that 
railroad  company  had  violated  rule 
in  causing  trains  to  be  made  up 
without  giving  employees  time  and 
opportunity  to  examine  them,  there 
being  no  evidence  to  warrant  such  a 
charge    111.  335 

the  omission  by  one  servant,  or  many 
servants,  to  observe  rule  enforcing 
inspection  of  car  by  brakemen,  does 
not  excuse  a  servant  from  the  per- 
formance of  his  duty  in  that  re- 
spect and  an  instruction  to  the  ef- 
fect that  an  injured  party  was  so 
excused  was  erroneous 111.  335 

railroad  rule  requiring  conductors  and 
trainmen  to  know  personally  that 
everything  connected  with  their 
trains  is  in  perfect  order  before 
leaving  time 111.  335 

it  is  the  duty  of  a  brakeman  to  see 
that  the  brakes  are  in  proper  con- 
dition for  use  and  to  report  defects 
to  the  railroad  company lU.  339 

erroneous  instruction  as  to  duty  of 
railroad  company  to  keep  road  and 
machinery  in  good  and  safe  con- 
dition for  use  of  employees,  where 
employee  was  injured  by  falling 
from  a  ladder  which  he  had  con- 


INSPECTION  —  conHnued, 

stantly  used  and  whose  duty  it  was 
to  report  any  def ec:t  to  the  company. 

duty  of  railroad  company  to  inspect 
foreign  car  to  be  transported  over 
its  lines    Ind.  50S 

INSTRUCTING  EMPLOYEE. 

as  to  duty  to  instruct  minor  employee, 
a  boy  of  tender  years,  as  to  danger 
of  being  injured  by  machinery .. Ga.     39^ 

duty  of  master  to  warn  inexperienced 
and  minor  employees  as  to  danger 
in  use  of  machinery Ga.     47* 

where  child  is  employed,  the  employer 
must  see  that  it  is  not  exposed  to 
danger  from  machinery,  etc.,  notice 
of  danger  is  not  enough,  the  child 
must  be  sufficiently  instructed  to  en- 
able him  to  avoid  danger 111.  312 

INSTRUCTION. 

erroneous  instruction  as  to  what  con- 
stituted criminal  negligence Ga.        6 

on  contributory  negligence,  not 
founded  on  evidence,  erroneous... 

Ga.       6 

proper  to  charge  that  if  plaintiff  con- 
tributed in  any  degree  to  the  in- 
jury, recovery  could  not  be  had,  even 
though    defendant   was   negligent . . 

Ga.      19 

where  duty  of  inspection  of  rope  did 
not  rest  upon  plaintiff,  not  error  to 
decline  to  charge  that  he  could  not 
recover  if  he  had  same  means  of 
knowing  defect  as  defendant  did . . 

Ga.     20 

erroneous  charge  as  to  duty  of  mas- 
ter to  warn  minor  employee  of  dan- 
ger, where  evidence  showed  full 
diligence  in  all  respects  on  master's 
part   Ga.     39 

as  to  duty  of  engineer  to  remain  at 
his  post  in  case  of  impending  col- 
lision, instead  of  leaping  from  train 
to  save  his  own  life Ga.  140 

annuity  tables  as  evidence  on  measure 
of  damages Ga.  1 57 

misleading  instruction  as  to  use  of 
mortality  and  annuity  tables  no* 
corrected  by  allowing  plaintiff  to 
arbitrarily  write  off  part  of  dam- 
ages recovered Ga.   164. 

error  to  give  instruction  ignoring  es- 
sential element  of  knowledge  of  de^ 
feet  in  order  to  fix  master's  lia- 
bility     DL  245 


INDEX 


765 


INSTRUCTION  —  continued, 

on  comparative  negligence,  but  doc- 
trine now  abrogated.. 111.  245,  346,  348, 

358,  301 

must  be  based  upon  evidence 111.  273 

error  to  give  instruction  ignoring  ques- 
tion of  assumption  of  risk  in  ac- 
tion where  minor  employee,  17 
years  of  age,  was  caught  by  gearing 
of  machinery  in  (louring  mill  while 
sweeping  machine  with  broom.. 111.  317 
Erroneous  instruction  assuming  that 
railroad  company  had  violated  rule 
in  causing  trains  to  be  made  up 
without  giving  employees  time  and 
opportunity  to  examine  them,  there 
being  no  evidence  to  warrant  such  a 
charge   111.  335 

erroneous  instruction  as  to  duty  of 
railroad  company  to  keep  road  and 
machinery  in  good  and  safe  con- 
dition for  use  of  employees,  where 
employee  was  injured  by  falling  from 
a  ladder  which  he  had  constantly 
used  and  whose  duty  it  was  to  re- 
port any  defect  to  the  company . .  111.  339 

conductor  killed  in  callision  with  train 
of  another  company  at  crossing, 
caused  by  failure  of  joint  employee 
at  crossing  to  give  proper  signal ; 
erroneous  instruction  implying  that 
if  deceased's  co-employees  on  train 
were  negligent  and  the  deceased  was 
not,  recovery  could  be  had,  the  fel- 
low-servant rule  being  ignored . .  111.  350 

«rror  to  refuse  to  charge  that  if  con- 
ductor failed  to  observe  duty  im- 
posed by  statute  to  stop  train  at  in- 
tersecting crossings,  he  was  guilty 
of  negligence  111.  350 

instruction  that  jury  in  determining 
amount  of  damages  must  exercise 
their  own  judgment  from  facts 
proved,  and  from  their  own  experi- 
ence with  mankind,  is  erroneous,  as 
question  must  be  determined  from 
evidence  alone 111.  358 

a  \\m\\  should  be  fixed  within  which 
jury  should  be  confined  on  question 
of   damages 111.   358 

error  to  charge  that  track  repairer 
and  fireman  on  passing  locomotive 
were  not  fellow-servants,  it  being  a 
question  of  fact  for  jury  to  deter- 
mine from  the  evidence 111.  363 

in  action  for  injuries  caused  by  al- 
leged negligence  of  fellow-servant 
the  court  should  state  the  rule  of 
fellow-servants,  and  the  jury  should 
determine  from  evidence  whether 
the  case  comes  within  the  rule.. 111.  394 


INSTRUCTION  —  conHnued, 

it  is  reversible  error  to  ignore  rule  as 
to  fellow-servants  and  charge  that 
certain  employees  were  fellow-serv- 
ants, as  it  is  for  the  jury  to  deter- 
mine the  question  from  the  evi- 
dence    111.  394 

in  absence  of  evidence  as  to  incom- 
petency of  servants,  error  to  charge 
such   an  element  of  liability 111.  394 

erroneous  instruction  as  to  liability  of 
railroad  company  for  using  foreign 
cars  of  uneven  height Ind.  508 

where  there  was  no  evidence  as  to 
authority  of  one  employee  over  an- 
other in  a  certain  matter,  it  was 
error  to  charge  that  tnere  was  such 
authority    Iowa,   57J 

brakeman  on  top  of  car  fatally  in- 
jured by  coming  in  contact  with 
bridge;  error  to  refuse  instruction 
on  question  of  brakeman 's  knowl- 
edge of  danger  and  assumption  of 
risk   ; Iowa,  626 

INTERSECTING  CROSSING. 

error  to  refuse  to  charge  that  if  con- 
ductor failed  to  observe  duty  ihi- 
posed  by  statute  to  stop  train  at  in- 
tersecting crossings,  he  was  guilty 
of  negligence 111.  350 

INTOXICATION. 

burden  of  proof  is  upon  employee  who 
violated  rule  prohibiting  use  of  in- 
toxicating liquors  to  show  that  such 
violation  in  no  way  contributed  to 
produce  the  injury Ga.  157 

IRON. 

allegations  that  defendants  had 
erected  a  platform  or  bridge  in  its 
building  for  egress  and  ingress ;  that 
while  plaintiff's  husband  was  en- 
deavoring, at  instance  of  tenants,  to 
move  an  iron  safe  into  building,  the 
platform  gave  way  and  he  was 
killed;  not  sufficient  to  sustain  ac- 
tion by  widow Ga.    f^ 

track  hand  injured  by  iron  rail  falling 
from  hand  car  which  was  being 
unloaded ;  knowledge  by  employee  of 
defective  machinery Ga.  187 

employee  struck  in  the  eye  by  piece  of 
iron  flying  from  tool  used  by  an- 
other employee Ga.  200 

liability  of  corporation  for  act  of 
agent  where  employee  loading  cars 
in  steel  works  was  injured  by  fall  of 
pile  of  iron  ore lU.  32a 
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employee  injured  by  fall  of  iron  girder 
from  building  in  course  of  construc- 
tion ;  defendant  liable 111.  325 

track  repairer  in  steel  mill  injured  l^ 
slipping  of  iron  mold;  defendant 
liable   111.  3^5 

fection  hand,  an  employee  tmder  21 
years  of  age,  injured  while  attempt- 
ing to  couple  cars  under  orders  of 
alleged  superior,  a  sharp  piece  of 
iron  which  projected  from  the  rail 
piercing  the  pantaloons  of  his  right 
leg,  passing  through  same  to  right 
foot,  holding  him  fast,  and  he  was 
run  over Ind.  523 

foreman  of  construction  crew  injured 
by  fall  of  iron  bolt Iowa,  640 

JOINT  LIABILITY. 

where  negligence  of  master  and  fel- 
low-servant causes  injury  to  a  serv- 
ant, the  master  as  well  as  the  fel- 
low-servant  is   liable 111.  291 

employee  of  ice  machine  company 
killed  by  fall  of  tank  which  had 
been  improperly  constructed  in 
brewery ;  joint  liability 111.  326 

JUDGMENT. 

exceptions  of  defendant  after  over- 
ruling of  demurrer Ga.     42 

defendant  could  not  complain  where 
plaintiff  wrote  off  part  of  damages 
awarded  by  verdict,  because  defend- 
ant was  not  hurt  by  making  judg- 
ment less   Ga.  140 

JUROR. 

an  employee  of  railroad  company  is 
not  a  competent  juror  to  try  a  case 
in  which  the  company  is  a  party . . . 

Ga.  128 

JUSTIFICATION. 

what  does  not  amount  to  a  plea  of 
'  justification Ga.  140 

"  KICKING  "  CARS. 

brakeman  injured  by  being  struck  by 
engine  while  he  was  between  rails 
attending  to  his  duties,  the  engine 
being  engaged  in  ''kicking"  cars; 
railroad  liable   Iowa,  627 

employees  injured  by  "kicked"  cars; 
notes  of  Iowa  cases 627 

brakeman  killed  while  uncoupling 
freight  cars,  owing  to  engineer  giv- 
ing cars  a  "  kick ;  "  railroad  liable . . 

Iowa,  654 


KNOWLEDGE  OF  DANGER. 
Notice. 

KNOWLEDGE   OF   DEFECT. 
Notice. 


LADDER. 

car  repairer  thrown  from  ladder  on 
car  on  which  he  was  worldnip, 
caused  by  engine  striking  car. .  .Ga.  109 

conductor  of  freight  train  thrown  to 
ground  by  giving  way  of  ladder  on 
car,  the  accident  taking  place  in 
South  Carolina   Ga.  11  z 

employee  injured  by  defective  ladder 
of  which  he  had  knowledge;  non- 
suit  Ga.  19S 

employee  falling  from  ladder  in  rail- 
road company's  shop,  caused  by 
negligent  act  of  co-employee. . .  .Ga.  199 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad   companies    21 3— 241 

erroneous  instruction  as  to  duty  of 
railroad  company  to  keep  road  and 
machinery  in  good  and  safe  condi- 
tion for  use  of  employees,  where 
employee  was  injured  by  falling 
from  a  ladder  which  he  had  con- 
stantly used  and  whose  duty  it  was 
to  report  any  defect  to  the  com- 
pany   ni-  ^31^ 

notes  of  Illinois  cases  relating  to  in- 
juries to  brakemen 342—343 

notes  of  Indiana  cases  arising  out  of 
injuries  caused  by  defective  appli- 
ances   450-4S2 

brakeman  killed  by  coming  in  contact 
with  a  switch  while  he  was  on  lad- 
der of  freight  car  attending  to  his 
duties ;  railroad  liable Ind.  509 

railroad  employee,  lighting  lamp,  in- 
jured by  breaking  of  ladder;  rail- 
road  not  liable Ind.  550 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 66t-68» 

LAMP. 

the  fact  that  railway  company  fur- 
nished brakeman  with  lamp  which 
became  extinguished  while  signal 
was  being  made  with  it  raised  no 
presumption  of  negligence  on  com- 
pany's part    Ga.    84 

LANDLORD  AND  TENANT. 

allegations  that  defendant  had  erected 
a  platform  or  bridge  in  its  building 
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LANDLORD  AND  TEli A}^r ^^onHnurd. 

for  egress  and  ingress;  that  while 
plaintiff's  husband  was  endeavoring, 
at  instance  of  tenants,  to  move  an 
iron  safe  into  building,  the  platform 
gave  way  and  he  was  killed;  and 
that  this  was  caused  by  faulty  con- 
struction of  platform,  not  sufficient 
to  sustain  action  by  widow Ga.    76 

LATENT  DEFECT. 

duty  of  master  to  notify  servant  of 
latent  defects,  but  liability  of  mas- 
ter affected  by  servant's  knowledge 
of  defect Ind.  523 

LAUNDRY. 

female  employee  injured  by  hand  be- 
ing caught  in  laundry  machinery; 
nonsuit Ga.     5a 

LAW  OF  PLACE. 

brakeman  injured  coupling  cars  while 
in  railroad  company's  service  in 
Alabama;  railroad  liable,  the  law 
of  Alabama  being  applied . . .  Ga.  94,     95 

applied  where  accident  took  place  in 
another  State    Ga.  i  z  x 

statute  of  limitations  of  place  where 
suit  was  brought  governs  in  action 
at  common  law Ga.  152 

LEADING  CASE. 

on  contributory  negligence Ga.  1 20 

on  liability  of  railroad  company  under 
the  Code,  section  3036,  for  injuries 
to  employees  caused  by  negligence 

of  co-employees Ga.  128 

on  the  fellow-servant  rule ....  111.  362,  407 
on  the  law  of  master  and  servant. . . 

Ind.  422 

on  the  fellow-servant  rule Ind.  423 

on  the  law  of  master  and  servant .... 

Iowa,  603,  607,  6x2,  621 

LEAPING  FROM  CAR.  ENGINE, 
OR  TRAIN. 

engineer  injured  in  jumping  from  en- 
gine to  avoid  collision Ga.  124 

engineer  killed  in  jumping  from  en- 
gine to  avoid  collision;  railroad  lia- 
ble   Ga.  139 

instruction  as  to  duty  of  engineer  to 
remain  at  his  post  in  case  of  im- 
pending collision,  instead  of  leaping 
from  train  to  save  his  own  life.  .Ga.  140 

section  boss  jumping  from  hand  car 
to  avoid  impending  collision  with 
**  wild  "  engine ;  erroneous  nonsuit.. 

Ga.  i8x 


LEAPING  FROM  CAR.  ENGINE  OR 
TRAIN  —  continued, 

notes  of  Georgia  cases  arising  out  of 
injuries  to  employees  in  service  of 
railroad  companies 215-241 

LESSOR  AND  LESSEE. 

when  lessor  not  liable  to  servant  of 
lessee  for  injuries  resulting  from 
the  latter's  negligence Ga.      i 

owner  of  mill  not  liable  for  explosion 
of  boiler  in  mill  where  same  was 
leased  to  another Ind.  455 

LICENSEE. 

railroad  company  not  liable  for  assault 
by  licensee  on  competitor  on  rail- 
road premises   Ga.  213 

licensee  on  railroad  premises  not  ser- 
vant or  agent  of  railroad  company.. 

Ga.  213 

licensee  using  grounds  with  mere 
acquiescence  of  owner  takes  prem- 
ises as  he  finds  them,  and  accepts 
all   risks    Ind.  $66 

where  owner  of  land  by  invitation,  ex- 
press or  implied,  induces  another 
to  use  such  land,  he  assumes  duty 
of  providing  for  safety  of  such  per- 
son and  becomes  liable  for  injury 
resulting  to  such  person  by  breach 
of   owner's  duty Ind.  566- 

LIFE  TABLES. 

note  on  annuity  and  mortality  tables 
as  evidence  on  question  of  damages. 

165-166 

jury  may  use  tables  of  life  expectancy 
in  estimating  damages Ga.  x88 

LOADING  AND  UNLOADING. 

laborer  loading  vessel  struck  by  bale 
of  cotton  thrown  into  hold ;  absence 
of  guard  at  hatchway;  erroneous 
nonsuit Ga.    69- 

superintendent  directing  loading  of 
vessel  not  a  fellow-servant  of  the 
laborers  engaged  in  loading Ga.    69- 

laborer  in  employ  of  stevedore  loading 
vessel  falling  from  g^angway  and 
drowned,  caused  by  alleged  negli- 
gent rolling  of  barrels Ga.    75 

employee  working  in  hold  of  vessel 
injured  by  fall  of  bale  of  cotton, 
caused  by  defective  appliance; 
steamship  company  liable Ga.     79 

employee  hired  to  another  to  assist  in 
unloading  coal  from  vessel  injured 
while  so  employed;  defendant  not 
liable Ga.    80 
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LOADING  AND  UNLOADING  —  r^/V. 

the  fact  that  brakeman  was  injured 
by  foot  turning  on  piece  of  ore  on 
loaded  car,  whereby  he  was  thrown 
from  car,  was  evidence  of  accident 
rather  than  negligence  of  company, 
and  raised  no  presumption  of  im- 
proper loading Ga.    84 

-employee  unloading  cars  in  rolling 
mill  yards  injured  by  train  of  cars 
colliding  with  the  car  being  un- 
loaded   111.  270 

liability  of  corporation  for  act  of 
agent  where  employee  loading  cars 
in  steel  works  was  injured  by  fall 
of  pile  of  iron  ore 111.  322 

•accidents  to  employees  while  working 
on  vessels;  notes  of  Illinois  cases..  327 

notes  of  personal  injury  cases  arising 
out  of  the  relations  of  master  and 
servant  decided  in  the  appellate 
courts  of  Illinois 328-335 

where  person  contracts  to  deliver 
wood  to  railroad  company,  the  latter 
to  furnish  equipment  to  move  it,  the 
men  on  train  being  under  his  or- 
ders, and  one  of  the  servants  em- 
ployed by  him  to  load  wood  is 
thrown  off  car  and  killed,  all  the 
parties  were  servants  of  company, 
and  the  negligence  was  that  of  fel- 
low-servant   111.  407 

employees  injured  while  loading  and 
unloading  cars;  notes  of  Indiana 
cases 466-467 

notes  of  Indiana  cases  relating  to  in- 
juries sustained  by  railroad  em- 
ployees   552-564 

laborer  employed  in  building  of  rail- 
road embankment  and  loading  dirt 
train,  injured  by  falling  of  earth . . . 

Iowa,  632,  634 

laborer  engaged  in  loading  dirt  train 
injured  by  falling  of  earth  from 
embankment,  held  to  be  included 
under  the  statute  of  1862  (Code, 
section  1307),  relating  to  employees 
engaged  in  "operation  of  a  rail- 
way " Iowa,  634 

section  hand  injured  while  loading  a 
car,  caused  by  negligence  of  fellow- 
servant  Iowa,  644 

-notes  of  Iowa  cases  relating  to  inju- 
ries to  railroad  employees 661-680 

LOCOMOTIVE.  See  Engine;  Engi- 
neer; Fireman;  etc. 

LUMBER. 

driver  of  truck  used  to  haul  lumber 
injured  by  fall  of  lumber  from 
truck ;   nonsuit    Ga.    35 


LUMBER  —  conHnued, 

carpenter,  working  on  roundhouse,  in- 
jured by  fall  of  lumber  pile;  judg- 
ment for  plaintiff  reversed,  special 
verdict  being  contrary  to  evidence . . 

Iowa,  6^ 
LUMBER  CAR. 

manager  of  vehicle  used  by  lumber 
company  and  a  track  repairer  be- 
ing carried  on  such  vehicle  are 
fellow-servants Ga.     56 

plaintiff,  a  track  repairer  in  employ 
of  lumber  company,  injured  while 
riding  on  car  drawn  by  locomotive 
in  charge  of  fireman,  not  entitled  to 
recover,  the  injury  being  caused  by 
negligent  act  of  fellow-servant.. Ga.     $6 

LUMBER  COMPANY. 

lumber  company  operating  locomo- 
tives not  liable  as  a  railroad  com- 
pany for  injuries  to  employees  by 
such  locomotives    Ga.     56 

MACHINERY. 

employee  injured  by  defective  shuttle 
of  machinery  in  cotton  mills Ga.     19 

mechanic  engaged  in  placing  machine 
in  proper  position  injured  by  fall  of 
part  of  machine ;  knowledge  of  dan- 
ger ;   master  not  liable Ga.     36 

minor  employee,  about  eight  years  of 
age,  injured  by  revolving  cog- 
wheels of  machinery Ga.    39 

as  to  duty  to  instruct  minor  employee, 
a  boy  of  tender  years,  as  to  danger 
of  being  injured  by  machinery.. Ga.    39 

erroneous  charge  as  to  duty  of  master 
to  warn  minor  employee  of  danger, 
where  evidence  showed  full  dili- 
gence in  all  respects  on  master's 
part Ga.    39 

where  boy,  13  years  of  age,  was  in> 
jured  by  machinery,  question 
whether  he  was  of  sufHcient  age, 
etc.,  to  appreciate  danger  was  for 
jury Ga.     39 

female  employee,  15  years  of  age, 
fatally  injured  by  machinery  in  cot- 
ton mill Ga.     42 

female  employee's  hand  caught  in  ma- 
chinery in  cotton  mill,  the  injury 
resulting  in  death;  employer  liable.. 

Ga.    4S 

minor  employee,  17  years  of  age,  in- 
jured while  raking  shavings  from 
under  a  planing  machine;  master 
liable Cki.    47 

duty  of  master  to  warn  inexperienced 
and  minor  employees  as  to  danger 
in  use  of  machinery Ga.    47 


